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717 

16,  §  160,  subd.  2...  717 

18,  art.  3 165 

18,  §§10,15 730 

18,  §  21 . . .  138, 163,  164 
604,  730 

18,  §  176  (new) 596 

19,  §5 104 

22 49 

27,  §93 395,  896 

28,  §§170,175 852 

30 591 

35,  §  168 569 

36,art.  14-A...  229,  230 
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SESSION  LAWS  CITED. 


1909,  chap. 

1909,  « 

1909,  « 

1909.  « 

1909.  « 

1909,  « 

1909,  « 

1909,  « 

1909.  « 

1909,  « 

1909,  « 

1909,  « 

1909,  ** 

1909,  « 

1909,  « 

1909,  ** 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 


36,  §  79a  (new) 297 

40...  263,274,  278,  682 
844 

40,  art.  3 682 

43,  §96 31 

43.  §112 53 

46,  art.  5  (new).  318-321 
45,  i41,subd.3....  98 
45,  §  88,  subd.  2 

(new) 318 

45,  {  89,  subd.  2 

(new) 318 

45,  §  125,  subds.  1,  2 

(new) 319,  320 

45,  §  125,  snbd.  3 

(new) 320 

45,  {  126  (new).  15,  319 
45,  {  126,  subd.  2 

(new) 13.  15,  16 

45,  §  130  (new) 412 

45,  §  134,  snbd.  2 

(new) 9 

45.  §142  (new) 13 

45.  §  145,  subd.  3 

(new) 66 

45,  §  146  (new) 13 

45,  §154  (new) 320 

45,  §156  (new)..  317-319 
45,  §§  214.  217.  218 

(new) 507 

49,  §316......  493.  494 

51,  §  30,  subd.  1....  718 

61,  §42 717,  718 

51,  §80 715 

52,  §94 85.86.  88 

52,  §175 402 

52,  §242 191-194 

52,  §259....  75,191-194 

52,  §270 193 

66,  §244 834,  836 

61,  §16...  111,112,  233 

235-241 

61,  §17 112,233 

285-241,  244 

62,  art.  1 214,  216 


1909.  ohap. 

1909,  « 

1909.  « 

1909.  « 

1909,  « 

1909,  « 

1909,  « 

1909,  ** 

1909,  ** 

1909,  ** 

1909,  « 

1909,  « 

1909,  « 


1909, 
1909, 


1909,  « 

1909,  « 

1909,  « 

1909.  « 

1909.  « 

1910.  « 
1910.  « 

1910.  « 

1910.  « 

1910.  '^ 

1910,  « 

1910,  « 

1910,  « 

1910,  « 

1910,  « 

1910,  « 


PAOB. 

62,art.9-A....  214,  216 

217,  218 

62,  art.  10,  as  amd. .  683 

949 

62, art.  16  (new)....  597 

614-618,  827-830 

62,  §12 214,  216 

62,  §208  (new) 216 

62,  §  208,  subds.  3,  4 

(new) 216 

62,  §211  (new) 217 

62,    §  211,  subd.   4 

(new) 217 

62,  §  219-j  (new)..  214 
217,  218 

62,  §221 682-684 

62.  §  351  (new) .  615-618 

62.  §353  (new)....    616 

617,  828-830 

62,  §§364, 365  (new).  616 

617 

62,  §367  (new) 618 

62,  §359  (new).  617,  618 

828,  829 

62,  §382  (new).  679,  680 

62,  §383  (new) 616 

183 394-396 

219,  §62 518 

394 457 

140 809,  810 

140,    art.    43-B,    as 

amd.* 811,  814 

140,art.  43-B.t.811,  814 
140.     §§    868.    870 

(new) 811,  812 

140,  §  872  (new).  810-813 
140,  §  872,  subd.  1 

(new) 809,  813 

140,  §890  (880)....  809 
810 
140,     §    890    (880), 

subd.  7 810 

140.  §1100  (new)*..  811 
140,  §1100  (new) t..  811 
480 645,  646,  649 


*  See  Laws  of  191 1 ,  ohap.  449.—  [Rbp.    t  See  Laws  of  1920,  ohap.  603.— [Rap. 
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1910,  chap. 

1910,  « 

1910,  « 

1910,  " 

1910,  « 

1910,  « 

1911,  « 
1911,  « 
1911,  « 
1911,  « 
1911,  « 

1911,  « 

1911,  « 

1912,  « 

1913,  « 
1913,  ** 
1913,  « 
1913,  " 
1913,  « 

1913,  « 

1914,  * 


1914. 
1914, 

1914, 
1914, 
1914, 

1914, 
1914, 


1914, 
1914, 
1914, 
1914, 

1914, 
1914, 
1914, 
1914, 

1914. 


480,  §  66,  subd.  12. .  651 

652 

480,  5  71 651,  652 

480,  §§72-74 651 

481,  §91 917 

674 229,  230 

699 826 

182 569 

248 507 

434 642 

449 811 

571...  9,  13,  15,  16,  65 

317-321,  412 
647,  §329  (new)....  686 
899 296,  297 

431-434 

318 686 

54 686 

335 493,  494 

461 297 

511 811 

695 296,  297 

826 569 

41 ... .  219,  223,  227-230 
245,  622,  667,  671,  793 
794,  803,  822,  910-913 

41,  §2 227,  228 

41,  §  2,  group  42..  227 

228-230 
41,  §2,  group  43....  228 
41,  §  3,  subds.  4,  5. . .  228 

41,  §3,  subd.  7 223 

224,  225,  621,  622,  673 

41,  §  10 673 

41,  §16,  subd.  4....  219 
802,  803 

41,  §20 676 

41,  §21 223,  224 

41,  §22...  792,793,  913 

41,  §§23,25,27...  792 

793 

41,  §29 670 

41,  §74 792,  793 

62 716,  717 

217,  §  294  et  seq.,  as 

amd 814 

369 274 


1914, 
1914, 

1914, 
1915, 
1915, 
1915, 
1915, 
1915, 
1915, 
1915, 
1915, 
1916, 

1916, 

1917, 
1917, 
1917, 


1917, 
1917, 
1918, 
1918, 
1918, 
1918, 
1918. 
1918, 
1918, 
1919, 
1919, 
1919, 
1919, 
1919, 
1919, 
1919, 
1919, 

1919, 
1919, 
1920, 
1920, 
1920, 
1920, 
1920, 
1920, 


ohap. 


PAQI. 

378 917 

443...  101,  102,394-396 

642 

459 296,297,  433 

167 792,  793 

279 57 

279,  §15 57 

279,  §18 56,  57 

279,  §19 56 

279,  §178 311 

606 375,  457 

606,  §§1,3...  375,  457 
503..  296,  297,  431,  434 

435 

622. .  219,  228,  621,  622 

792,  793 

265 779 

601 431 

705...  223-225,227,  228 
621,  622,  670,  678,  792 

793 

726 216-218 

786 809-813 

111 .• 682 

252 809,  810 

271 217,  218 

276 217,  218 

417 217,  218 

417,  §  1 216 

634 228 

103 811 

138 218 

459 590-594 

459,  §1 590 

459,  §§2-5 591 

459,  §6 591-593 

459,  §5  7,  8 592 

627...  597,614-618,  679 
680,  827,  828 

628 218 

629 676,  792 

113 218 

136 821 

139 821 

259 718 

276 206,208.  209 

275,  §3 212 
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1920,  chap.  396 Ill,  112,  236 

1920,      **      503 811 

1920,      **      532 219,802,803 

1920,      «      542 651 

1920,      "      640 218 


1920,  oiiap.  694 679,  680 

1920,      "      919 696 

1920,  «      942 471 

1921,  «      134,  §76 968 

1921,      «      540 792 


CODE  OF  CIVIL  PROCEDURE  CITED. 


Code  of  Civil  Procedure.  paob. 

generaUy 423,  462,  640 

§55 462 

§89  (old) 568,  569 

§  190,  subd.  1 261.  262 

§  190,  subds.  3,  4 261 

5  231 915,  919 

§264 713 

§376 323 

§382 56-58 

§386 57,    68 

§388 651 

§399.* 57 

§413 73 

§417 462 

§§426,430 543 

§§440,443 627 

§  481 804 

§496,  subd.  5 423 

§  500 423, 465, 466,  806 

§501 54,  56,  423 

§502 98 

§514 54,     66 

•§516 55 

§621 328 

§533 528,  778,  950 

§646 666 

§603 98 

§604,  subd.  2 98 

§  636. .; 769,  771,  773,  775 

§  636. .'., . .  769,  771,  773,  775,  777 

§666 628 

§731 638,639,  908 

§732 539 

§  768 768,  769,  774,  776,  777 

§784 43 

§785 42-44 


Code  of  Civil  Procedure.  paai. 

§§791.793 926,  927 

§§803,804 465 

§806 464 

§  829 156,  157,  737,  897 

908,  980 

§835 76,  139-142 

§  836 139,  140 

§870et8eq 365 

§§887,894 979 

§999 310 

§  1000 290,  296 

§  1002 793 

§§  1204,  1205 327 

§1279 99,283,  393 

§  1282 793 

§  1301 262 

§  1317 155,  248,  254,  327 

§1331 905 

§1344 446 

§1363 971 

§1365 262 

§  1373 311 

§1506 468,  469 

§1616 364 

§  1632 86 

§  1633 414 

§1670 20,     21 

§  1671 21,     22 

§  1674 21 

§1757 609 

§1759 612 

§  1762et  seq 404 

§1764 403 

§  1769 610-612 

§  1771 480 

§1932 328 
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PENAL  LAW  CITED. 


Ixxvii 


Code  of  Civil  Procedure.  pagb. 

§1035 3:30 

§1990 711-714 

i  2231 468 

§2231,  subd.  la 471 

§§  2244,  2249 821 

§2251 311 

§§  2419,  2422  (old) 852 

§2538  (new) 166 

§  2624  (new) 642 

§  2653a  (old) 155,  396,  397 

§2686  (new) 596 

§2687  (new) 642 

§  2692  (new) 642,  643 

§  2694  (old) 101 

§  2695  et  seq.  (old) 640 

§  2695  (new) 101,  102 


Code  of  Civil  Procedure.  pag*. 

i  2696  (new) 101 

§§  2702,  2705  (new) 395,  396 

§§  2717,  2718  (old)* 642 

§2722  (old)t 642 

§§  2749,  2750  (old) 394-396 

§  2763  (new). . .  142,  156,  166,  730 

§3049 247 

§3063 908 

§3064 247 

§  3191 445 

§3253 439 

§3307 311,  313 

§  3307,  subd.  22  (new) 779 

§3323 311 

§3352 395,  396 


CODE  OF  CRIMINAL  PROCEDURE  CITED. 


Code  of  Criminal  Procedure.       pao«. 

§56 825 

§  56,  subd.  27 825,  826 

§395 96 


Code  of  Criminal  Proeedure.       page. 

§399 96 

§444 96.  369 

§445 369 


PENAL  LAW  CITED 


Penal  ^Law.  page. 

§§  160,  161 265,  267 

§  180 826 

§344 369 

§372 179 

§404 96 

§480 826 


Penal  Law.  pagi. 

§483 826,  826 

§494,  subd.  5 826 

§720 369 

§§  1841,  1857 179 

§2215 494 


*  See  Laws  of  1880,  chap.  178.—  [Rep.  t  See  Laws  of  1893,  chap.  686.—  [Rep, 
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Ixxviii        MUNICIPAL  COURT  CODE  CITED. 


RULES  CITED. 


General  Rules  of  Praotioe.  paoi. 

generally 927 

rule  14 465 

rule  27 243 

rule  41 971 

App.  Div.  Rules. 
.2(1  Dept.  Rules,  rule  9 973 


Supreme  Court  Rules.  page. 

Special   Term    Rules,   N.    Y. 

Ck)unty,  rule  8 726,  927 

Special  Rules  of  Practice,  N.  Y. 

County 927 

Public  Service  Comm.  Rules. 

IstDist.  Rules,  generally.  649,  651 
Director-Gen.  R.  R.  Gen.  Ord. 
Order  No.  27 920 


CONSOLIDATION  ACT  CITED. 


Consolidation  Act. 
generally 


PAOB. 

.  867 


Consolidation  Act. 
§956 


PAOS. 

.  867 


GREATER  NEW  YORK  CHARTER  CITED. 


Greater  New  York  Charter.         paos. 

generally* 867 

§718-d  (new) 431 

§  719,  subds.  1,  5  (new) 431 

§719-a  (new) 431 

§  749-b  (new) 435 

§t73* 435 

i§  774,  775  (new) 296,  297 

§  775,  subd.  3  (new) 431,  432 

§  775,  subd.  6  (new) 433 


Greater  New  York  Charter.  paob. 

§  776.a  (new) 433,  434 

§  778-a  (new) 434 

§  978  (new) 375 

§§  981,  984  (old) 457 

§990* 868,  871 

§  995  (old) 375 

§  1001*.... 871,  872 

§1002* 872 

§§  1011,  1013  (new) 467 


MUNICIPAL  COURT  CODE  CITED. 


Municipal  Court  Code.  page. 

generally 57 

§  15 57 

§18 56,  57 


Municipal  Court  Code.  page. 

§19 56 

§178 311 


*  Sections  marked  with  an  asterisk  refer  to  the  charter  of  1897,  while 
other  sections  refer  to  the  charter  of  1901,  as  amended. — [Rep. 
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NEW  YORK  STATE  REGULATIONS,  ETC. ,  CITED.    Ixxix 


STATUTES  OF  STATES  AND  TERRITORIES  CITED. 


PAGB. 

Inoeetuous  Madriafse  Act.  104,  105 
Delaware. 

Corporation  Act 101 

Kansas. 

Incestuous  Marriage  Act 105 

New  Jersey. 

Laws    of    1903,    chap.    257, 
5  35 385-387,  389,  390 

3  Comp.  Stat.  4236,  §  35.  385^387 
389,  390 
Tennessee. 

Incestuous  Marriage  Act 105 

Vermont. 

Incestuous  Marriage  Act 105 

Virginia. 

Restoration  Resolution,  June 
19,  1861 577 


Virginia.  faqm. 

Ordinance,  August  20,  1861 ...  577 

Acts  of  1870-71,  p.  378,  chap. 
282... 577-581 

Acts  of  1878-79,  p.  264,  Sp. 
Sess.  chap.  24 578-681 

Acts  of  1881-82,  p.  88,  .chap. 
84 578-581 

Acts  of  1891-92,  p.  533,  chap. 

325 578-581 

West  Virginia. 

Ordinances  of  Wheeling  Con- 
vention of  June  11, 1861,  pp. 
5-7,  16-19 577 

Const.,  Nov.  26, 1861-Dec.  31, 

677 


FOREIGN  STATUTES  CITED. 


France. 
Laws  generally. 


PAQH.  I  Quebec.  »ao». 

530,  5391     WiUs  Act,  generally 640 


UNITED  STATES  PROCLAMATIONS,  REGULATIOifS, 

ETC.,  CITED. 


President's  Proclamations.  page. 

Organization,  West  Virginia. . .  577 
Effect     U.     S.     Const.     16th 
Amendment 830 


President's  Proclamations.  pags. 

Appointment,  Federal  Agent. .  914 
Director-Gen.  R.  R.  Gen.  Ord. 

Order  No.  27 920 


NEW  YORK  STATE  REGULATIONS,  ETC.,  CITED. 


Comptroller.  ^aoi. 

Income  Tax  Regulations.  697,  614 


Comptroller.  paoi. 

Income  Tax  Regulations,  art. 
91 614,  615,  618 
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Ixxx      MUNICIPAL  ORDINANCES,  ETC.,  CITED. 


MUNICIPAL  ORDINANCES,  ETC.,  CITED. 


Baifalo.  PAQB. 

Board  of  Education  Rules  and"- 

Ordinances 808,  810 

Board  of  Education  Rules  and 
Regulations,  Jan.  21,  1918. .  809 
810-812 
New  York  City. 

Building  Code,  §§  375,  376.. .  .  976 
Building  Code,  §§  680,  581 .  .  .  299 

Building  Code,  §  650 299 

Building  Code  Ord.  November 

29,  1915 299 

Building  Code  Ord.  December 

21,  1915 299 

Code    of    Ordinances    (1915), 
chap.  12,  art.  2,  §  20. .  297,  298 

300 
Code    of    Ordinances    (1915), 

chap.  12,  art.  2,  §  30 435 

Code    of    Ordinances    (1916), 

chap.  5,  §§  580.  581,  650. . . .   299 
Code    of    Ordinances    (1916), 
chap.  12,  art.  2,  §  20. .  298,  432 
433-435 


New  York  City.  pa«. 

Code    of    Ordinances    (1916), 

chap.  12.  art.  2,  §  30 435 

Fire    Prevention  Ord.   (1015) 

§20 297,298,  300 

Fire    Prevention  Ord.   (1916) 

§20 298,432-435 

Fire    Prevention    Ord.,    Nov. 

12-19,  1918 298,  432-435 

Fire  Comr.  Orders 976 

Fire  Comr.  Orders,  order  No. 
37764-F,  June  2, 1915. .  292.  295 
296,298.  299 
Fire  Comr.  Orders,  order  No. 
37765-F,  June  15, 1915.  292,  293 
295,  296,  298-^00 
Fire  Comr.  Orders,  order  No. 
31901,  Dec.  19,  1916.. . .  293-296 
300, 302,  303 
Fire  Comr.  Orders,  order  No. 
8955S-F,  April  23,  1919. ...  430 
431-433,  435 
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Casts 


DETBBMUnCD  IN  THS 


APPELLATE    DIVISION 


OFTBB 


SUPREME  COURT 

OF  THB 


Tbe  Buttbrick  PuBUsraNG  Company,  Respondent,  v. 
Fredbbick  Loeser  &  Co.,  Inc.,  Appellant. 

First  Department,  April  1,  1921. 

Contraetft  —  contract  by  defendant  to  seU  plaintill's  patterns 
•Bdusivily— tsnnination— plataMfl  not  entllled  to   inJWMtion 

of  ooQtemot^riflkt  of  dafondant  to  aeU  itook  on  hand. 

The  contract  entered  into  between  the  parties  whereby  the  defendant  agreed 
to  sell  plaintiff's  patterns  exclusively,  which  contained  a  provision  that 
at  any  time  within  thirty  days  after  the  expiration  of  any  contract  term 
either  party  might  give  notioe,  in  writmg,  of  a  desire  to  terminate  the 
asreenient,  "  and  upon  the  expiration  of  six  months  following  such  notice, 
or  within  one  week  —  either  before  or  after  —  said  expiration"  ail 
patterns  held  by  the  defendant  are  to  be  returned  to  the  plaintiff,  was 
forthwith  terminated  by  defendant's  notice  of  its  election  to  terminate 
it,  and  the  plaintffl  is  not  entitled  to  an  injunction  pendente  lite  restraining 
the  defendant  from  setting  in  its  store  other  makes  of  patterns. 

The  injunetion  order  cannot  be  snatained  on  account  of  oUeged  violationB 
of  the  contract  by  the  defendant  prior  to  giving  notice  of  election  to 
terminate  it,  for  the  order  was  not  made  till  after  the  notice,  and  as  the 
contract  was  forthwith  terminated  the  plaintiff  must  be  left  to  its  remedy 
at  law  for  its  damages. 

Upon  giving  of  the  notice  plaintiff's  obligation  to  deliver  further  pattemtf 
to  the  defendant,  and  the  defUndant's  obligation  to  maintain  its  stock 

App.  Div.— Vol.  CXCVI,        1 
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2        BuTTERicK  Publishing  Co.  v.  Lobser  &  Co.,  Inc. 

First  Department,  April,  1921.  [Vol.  196 

of  the  plaintiff's  patterns  at  the  ipifijinnfy  amount  stated  in  the  contract 
and  to  refrain  from  selling  other  patterns  ceased  and  terminated,  and 
the  defendant  was  at  liberty  for  the  period  of  six  months  to  continue 
to  sell  its  stock  of  plaintiff's  patterns. 

.  APPBAt  by  the  d^endant,  yrederick  Loeser  <t  CJo.,  Ine., 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  5th  day  of  February,  1921, 
enjoining  it  dunug  the  pendancy  of  ihQ  actit)n  fjrom  selling 
or  permitting  to  be  sold  in  its  store  any  make  of  patterns 
other  than  that  of  the  plaintiff  and  from  circulating  any 
advertising  matter  or  publishing  any  adv^isement  offering 
other  patterns  for  sale  in  its  store. 

MerUm  E.  Lewis  of  counsel  [Marris^  Plante  A  Saxe^  attor- 
neys], for  the  appellant. 

James  B,  Sheehan,  for  the  respondent. 

Laughlin,  J.: 

On  the  20th  of  January,  1919,  the  parties  entered  into 
a  eontoaqt  in  writing  whereby  the.  plaintiff,  which  was 
engaged  in  maiiu£aetucing  aod  distrijHitiag  pftttemaft  )mmn 
as  ■'  Bnttmck  Patterns  "  for  gannentB  worn  bjr  wmiMn  and 
children,  conferred  upon  the  defendant  a  q)eoiid  agency  fbr 
the  sale  of  the  patterns  at  its  department  store  in  the  borough 
of  Broddyn,  New  York,  for  the  period  of  two  years  from 
that  date.  It  was  provided  that  the  agreement  should  reeiain 
in  force  from  year  to  year  thereafter  until  terminated  as 
therein  provided.  The  appeal  involves  the  construction  of 
the  provisions  for  the  termination  of  the  agreement,  which 
are  as  follows:  "  At  any  time  within  thirty  days  after  the 
expiration  of  any  contract  term  as  herein  specified,  either 
party  may  give  the  other  a  notice,  in  writing,  of  a  dasire  to 
terminate  the  agreement,  and  upon  ihe  exfriroH&n  of  six  menlhs 
following  such  notice,  or  within  one  week  —  either  before  or 
after  —  said  expiration,  all  patterns  held  by  party  of  the  second 
part  shall  be  returned  to  party  of  the  first  part  at  its  General 
Office  in  New  York;  and  if  all  the  provisions  of  thia  agreeoAent 
shall  have  been  performed  by  party  of  the  second  part,  the 
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party  of  the  first  pwt  shaU  pay  to  said  party  of  the  second 
part  in  current  funds,  withiB  tiiirty  days  of  the  time  of 
delivery  to  it  of  said  patterns,  three-fourihs  of  the  amount 
charged  for  the  same^  but  patterns  returned,  either  for  exchange 
or  for  rodemptioii  at  the  temiinatioii  of  the  agreement,  must 
have  been  procured  direot  from  the  party  of  the  first  part, 
and  not  through  any  other  party;  m^  patterns  stamped  or 
marked  (otherwise  than  by  mark  aflSxed  by  party  of  the 
first  part  at  the  time  of  the  sale),  wet,  opened  ot  in  any  way 
daoifl^sed  or  defaced,  shall  not  be  returnable." 

On  the  20th  day  of  January,  1921,  which  was  wilMn  thirty 
days  after  the  expiration  of  the  first  contract  term,  the 
defendant  gave  due  notice  to  the  plaintiff  of  its  desim  to 
terminate  the  contract*  At  that  time  the  defendant  had  in 
stock  in  its  store  patterns  which  it  had  received  from  the 
plaintiff  under  the  ccmtract  in  excess  of  the  value  at  wholesale 
prices  of  t2,000,  and  in  excess  of  the  value  at  retail  prices  of 
$4,000,  and  advertising  matter,  periodicals  and  other  mer- 
chandise with  which  to  enable  it  to  establish  and  maintain 
its  pattern  department,  which  was  on  the  ground  floor  of 
its  store;  and  it  had  established  a  trade  in  said  patterns 
apiyroxxmating  $24,000  pet  annum.  The  plaintiff  alleges  that 
on  the  10th  day  of  January,  1921,  which  was  ten  days  before 
the  defendant  gave  notice  of  its  election  to  termiimte  the 
contract,  the  defendant  commenced  selhng  in  its  store  another 
make  of  patterns  manufactured  by  the  McCall  Compsmy,  a 
competitor  of  the  plaintiff,  in  violation  of  its  agreement  to 
sell  only  the  plaintiff's  patterns,  and  that  the  defendant  has 
since  established  in  its  store  a  large  department  for  the  sale 
of  McCall  patterns,  in  which  it  has  {rfaoed  on  sale  a  stock  of 
patterns  approcdmately  as  large  as  the  stock  of  pliuntiff's 
patterns  which  it  was  carrymg,  and  was  r^resenting  to  its 
customers  that  they  were  superior  to  the  plaintiff's  patterns 
and  is  ^rtensively  advertising  that  it  has  for  sale  the  McCall 
patterns,  and  that  tboeby  the  defendant  has  decreased  and 
is  decroMing  tJbe  sale  of  the  plaintiff's  patterns,  to  the 
prejudice  of  the  plaintiff  in  that  the  number  of  its  patterns 
whi^  will  be  returned  at  the  end  of  six  months  after  the 
giving  of  the  notice  of  defendant's  election  to  t^minate  the 
contract^  and  for  which  the  plaintiff  will  be  obliged  to  refund 
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to  the  defendant  three-fourths  of  the  amount  paid  therefor, 
has  been  and  is  being  increased. 

The  contract  further  provided  that  the  defendant  should 
purchase  from  the  plaintiff  at  fifty  per  cent  of  the  retail  prioeB 
and  keep  on  hand  for  sale,  at  all  times  during  the  period 
the  agreement  continued  in  f<»^e,  patterns  ''  to  the  amount 
of  Two  thousand  (2,000)  dollars,  at  50  per  cent,  of  retail 
prices-" 

The  plaintiff's  right  to  the  injimction  order  depends  pri- 
marily upon  whether  the  contract  was  forthwith  terminated 
by  defendant's  notice  of  its  election  to  terminate  it  given 
on  January  20,  1921,  or  whether,  notwithstanding  such  notice, 
it  continued  in  full  force  and  effect  for  the  ensuing  six  months. 
The  order  cannot  be  sustained  on  account  of  the  alleged 
violations  of  the  contract  by  the  defendant  pri<»r  to  giving 
the  notice  of  defendant's  election  to  terminate  it,  for  the 
order  was  not  made  imtil  the  4th  of  February,  1921,  and  if 
the  contract  was  forthwith  terminated  by  the  notice,  the 
plaintiff  must  be  left  to  its  remedy  at  law  for  damages  for 
any  violation  of  its  rights  prior  to  that  time. 

I  am  of  <^inion  that  the  contract  was  forthwith  terminated 
by  the  giving  of  the  notice  by  the  defendant  on  January  20, 
1921.  If  that  be  not  so,  then  during  the  period  of  mx  months 
following  the  giving  of  the  notice  it  was  the  duty  dt  the 
defendant  not  only  to  refrain  from  selling  oth^  patterns, 
but  to  maintain  its  stock  of  plaintiff's  patterns  at  the  mini- 
mum amount  specified  in  the  contract  down  to  the  last  day 
of  the  six  months;  and  it  would  then  be  the  duty  of  the 
plaintiff  to  accept  the  return  of  all  the  patterns  unsold  by 
the  defendant,  even  thou^  some  of  them  might  have  been 
dehvered  to  the  defendant  only  a  few  days  before,  and  to 
refund  to  the  defendant  three-fourths  of  the  amount  it  had 
been  charged  therefor.  I  think  that  would  be  an  unreasonable 
construction.  The  only  basis  therefor  is  found  in  the  pro- 
visions by  which  the  defendant  was  not  to  be  obhgated  to 
return  the  unsold  patterns  until  the  exf^ration  of  the  period 
of  six  months  after  giving  the  notice.  Those  provisions  may, 
I  think,  be  given  full  force  and  effect  without  construing  th^n 
as  continuing  in  force  the  ccoitract  in  its  Mtirety.  Mani- 
festly, it  was  supposed  to  be  to  the  interest  of  the  plaintiff 
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to  have  the  patterns^  which  had  been  delivered  to  the  defend- 
aoity  sold,  for  it  had  already  recdved  its  profit  thereon;  and 
in  so  far  as  it  was  required  to  aooept  the  return  of  patterns^ 
which  preBUznably  would  be  somewhat  shopworn  and  depreci- 
ated in  value,  it  was  required  to  refund  to  tJie  defendant 
three-fourths  of  the  amount  reeeived  therefor  from  defendant 
so  that  it  was  to  be  permitted  to  retain  only  one-fourth  of  the 
amount  which  it  had  received  for  the  returned  patterns.  I 
think  it  was  contemplated  tiiat  upon  the  giving  of  the  notice 
the  plaintiff's  obUgation  to  deliv^  further  pattene  to  thlB 
defendant,  and  the  defendant's  obligation  to  maintpain  its 
stock  of  the  plaintiff's  patterns  at  the  minimum  amount  and 
to  refrain  from  selling  other  patterns,  ceased  and  terminated, 
and  that  it  was  intended  that  the  defendant  i^ouM  be  at 
liberty  for  the  period  of  six  months  to  continue  to  sell  its 
stock  of  plaintiff's  patterns,  and  tha:^by  not  only  be  reim- 
bursed for  the  fuU  amount  paid  therefor  but  afforded  an 
q>IK>rtunity  to  make  a  profit  for  itself  thereon,  and  that  it 
was  expected  ihst  the  stock  would  be  substantially  dosed 
out  within  she  mcmths,  at  the  expiration  of  which  time  there 
would  be  a  final  settlement  by  the  return  of  the  unsold  pattf^ms 
as  provided.  It  is  perfectly  plain,  I  think,  that  imless  it 
was  contemplated  that  the  def aidant  was  to  maintain  through- 
out the  pariod  of  six  months  the  specified  miniTnum  stock  of 
plaintiff's  patterns,  the  defendant  was  not  to  be  precluded 
from  sellii^;  patterns.  It  would  be  unreasonable  to  infer  that 
the  proprietor  of  a  large  departmmit  store  would  obligate 
himself  to  sell  only  the  plaintiff's  patterns  during  a  period  of 
six  months  after  it  had  decided  to  discontinue  the  sale 
thereof.  That  would  leave  it  in  the  position  with  its  cus- 
tomers of  closing  out  its  stock  oi  patterns,  without  replenishing 
such  stock,  as  if  it  were  going  out  of  that  line  of  business.  No 
precedent  is  sufficiently  in  point  to  aid  in  the  construction 
of  this  contract.  The  appellant  relies  on  Standard  Fashion 
Co.  V.  Siegel-Coaper  Co.  (157  N.  Y.  60)  and  kindred  authorities 
in  this  and  other  jurisdictions.  The  contract,  the  construction 
of  which  was  involved  in  that  case,  was  quite  different;  the 
original  term  was  for  two  years,  and  with  respect  to  the 
continuance  of  the  contract  thereafter  it  was  provided  as 
follows:    "  ♦    ♦    ♦    and  said  term  to  be  extended  from  year 
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to  year  th^^eafter  until  dosed  by  three  montiis'  notice  in 
writing  by  either  party,  to  be  given  within  thirty  days  after 
said  two  years  or  any  one  year  thereafter/'  There  is  no 
analogous  or  even  similar  provision  in  the  contract  now  before 
us  im  construction. 

In  the  case  at  bar  the  only  notiee  requiiied  was  of  an 
election  to  terminate  the  contract  to  be  given  at  any  time 
within  thirty  days  after  the  expiration  of  any  contrae t  tenn. 
It  was  competent  for  either  party  to  terminate  ibe  oonteact 
in  that  manner,  and  the  provision  for  the  oontuxuance  of  the 
contract  was  to  the  effect  that  it  was  to  continue  until  so 
terminated.  In  any  event  it  cannot  be  said  that  the  plain- 
tiff's theory  of  the  constructiKm  of  the  contract  is  clear,  and, 
therefore,  tiie  plaintiff  is  not  ^ititled  to  have  the  n^ative 
covenant  specifically  enforced  either  by  a  decree  of  the  court 
or  by  a  temporary  injunction.  {McCaU  Co.  v.  Wright^  198 
N.  Y.  143,  153;  Lawrence  v.  Dixev,  119  App.  Div.  295,  298; 
DcdzeU  v.  Diuiber  Mfg.  Co.,  149  U.  S.  315;  SUmdatxi  FaMm 
Co.  V.  Magrane-Housbm  Co.,  251  Fed.  "Rep.  559.)  On  rear- 
gument,  the  decision  in  Standard  Fashion  Go.  v.  J/dfrone- 
Houston  Co.  (eupra)  was  placed  upon  the  ground  that  the 
contract,  being  an  interstate  contract,  while  that  in  this  case 
is  not,  was  invalid,  and  the  court  changed  its  view  with  respect 
to  the  construction  of  the  contract  being  doubtful  {Standard 
Faskion  Co.  v.  Magrane^Hauitm  Co.,  259  Fed.  Rep.  794); 
but  that  does  not  affect  the  rule  declared  in  the  former  opinion 
with  respect  to  the  specific  performance  of  ambq^ous 
contracts. 

It  follows  that  the  order  should  be  reversed,  yrith  ten 
dollars  costs  and  disbursements,  and  the  motion  for  an  injunc- 
tion denied,  with  ten  dollars  costs. 

DowLiNG,  Smith,  Mebbell  and  Gesbnbaum,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costp  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 
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E.  Heller  &  Brother,  Respondent,  v.  Continental  Mills, 

Appellant. 

First  DeiMTtment,  April  1,  1921. 

Sales  —  aetion  for  breach  of  contract  to  sell  —  failure  of  buyer  to 
pay  installments  as  they  fell  due  constitutes  defense  for  refusal 
ta  mate  further  delireries  —  walTer  of  time  as  to  payment  of 
installments  —  waiTcr  pf  prior  breaches  in  time  of  payment  by 
making  subsequent  delirery  —  when  seller  not  bound  to  five 
notice  after  default  in  payment  fixing  future  time  for  payment. 

It  is  a  defense  to  an  aotion  by  a  buyer  against  the  seller  of  goods  to  be 
delivered  in  installments  and  to  be  paid  for  in  the  same  way,  based  on 
iSht  refasal  of  the  sdler  to  deliver  a  pertion  of  the  goode,  that  the  buyer 
failed  to  j^Ksrtae  the  instellmaiits  defirered  as  they  fell  due  and  that  at 
the  tune  of  tibe  s^kir's  refusal  to  deliver  further  installments,  payment 
for  the  installments  delivered  had  not  been  made,  and  the  seller  was  not 
bound. to  give  notioe  to  the  buyer  of  its  reasons  for  failure  to  continue 
deliveries. 

The  aeoeptanoe  by  the  seller  ef  payiaea4)  for  lihe  first  instaflttient  two  dsQ^a 
after  it  was  due,  and  its  delirery  of  the  third  installxnent  on  tibe  ncKt 
day,  and  the  delivery  of  the  fourth  installment  when  the  plaintiff  was 
three  days  in  default  with  respect  to  payment  of  the  second  installment 
did  not,  as  a  matter  of  law,  constitute  a  waiver  of  the  provisions  of  the 
contract  with  respect  to  the  time  for  the  payment  of  aU  subsequent 
installments. 

The  seller  did  thereby  waive  the  breaches  that  had  oconis^d  prior  to  the 
delivery  of  the  tbffd  and  fourth  instaUmeate  and  no  loaifer  had  a  right 
arbilrarily  to  terminate  the  contract  on  account  thereof. 

TliB  seller  was  not  bound  to  give  notice  to  the  buyer,  after  his  default  in 
paying  installments  when  due,  fixing  a  time  for  payment  and  notifying 
it  that  the  contract  would  be  canceled  if  payments  were  not  so  made, 
since  the  seller  did  not  plead  rescissioti  but  mevely  justification  under  sub- 
divisio&  2  ol  sectioa  126  of  the  Personal  Pkt>perty  Law  for  not  prooeading 
further. 

On  all  the  evidence,  hddy  that  a  question  of  fact  was  presented  as  to  whether 
plaintiff's  breaches  of  the  contract  were  so  material  that  the  defendant 
was  Justified  in  refusing  to  proceed  further  with  the  contract. 

Smtth,  3f  and  Ct«ARKii,  p.  J.,  dissent,  with  opinion. 

AppiiAL  by  the  defeadant,  Continetital  Mills^  from  a  judg- 
mesat  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  olerk  of  the  county  of  New  York  on  the 
10th  da7  of  March,  1920,  upon  the  g^ieral  verdict  of  a  jury 
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rendered  by  direction  of  the  court  upon  stipulation  of  the 
parties  after  a  special  verdict  had  been  rendered  by  the  jury 
by  direction  of  the  court,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  same  day  granting  plaintiff's  motion 
for  the  direction  of  a  general  verdict  in  favor  of  the  plaintiff 
and  against  the  defendant  and  directing  the  clerk  to  enter 
judgment  accordingly. 

Francis  X.  Carmody  of  counsel  [Peaie  A  McLmighUn, 
attorneys],  for  the  appellant. 

James  Garfield  Moses,  for  the  respondent. 

Lauqhlin,  J.: 

I  am  of  opinion  that  the  evidence  presented  a  question 
of  fact  with  respect  to  whether  the  plaintiff's  breach  of  the 
contract  in  failing  to  make  installment  payments  when  due 
was  so  material  as  to  justify  the  defendant  in  refusing  to 
proceed  further,  which  was  properly  submitted  to  the  jury, 
and  that,  the  court  erred  in  setting  aside  the  special  and 
general  verdict  in  favor  of  the  defendant  thereon  and  in 
directing  a  verdict  in  favor  of  the  plaintiff,  and  that  the 
exceptions  thereto  require  a  reversal.  The  action  is  by  a 
domestic  corporation,  a  buyer,  against  a  foreign  corporation, 
the  seller^  for  breach  of  a  contract  in  writing  made  by 
brokers  for  the  parties  on  the  20th  day  of  February,  1919, 
by  which  the  defendant  agreed  to  sell  and  deliver  to  the 
plaintiff  3,000  pieces,  containing  about  sixty  yards  to  the 
piece,  of  first  quality  grey  cloth  at  the  price  of  nine  cents 
per  yard,  250  pieces  to  be  delivered  weekly  commencing  May 
first,  F.  0.  B.  mill,  and  payments  to  be  made  in  installments 
for  each  delivery  within  ten  days  after  delivery.  The  defend- 
ant delivered  four  of  the  installments  of  250  pieces  each,  the 
first  on  May  first  and  second,  the  second  on  May  eighth, 
the  third  on  May  fifteenth,  the  fourth  on  May  twenty-second, 
and  at  the  same  times  forwarded  to  the  plaintiff  invoices 
therefor.  The  payment  for  the  first  installment  fell  due  on 
May  twelfth  owing  to  the  f aet  that  the  eleventh  was  Sunday, 
which  was  after  the  delivery  of  the  first  two  instaUments; 
but  payment  therefor  was  not  made  until  May  fourteenth, 
the  day  before  the  ddivery  of  the  third  installment.    Payment 
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for  the  second  installment  fell  due  on  May  nineteenUi^  which 
was  after  the  delivery  of  the  first  three  installments;  but 
payment  therefor  was  not  made  and  the  plaintilBP  was  three 
days  in  default  when  the  defendant  delivered  the  fourth 
installment.    The  day  after  the  delivery  of  the  fourth  instail^ 
ment  the  defendant  mailed  to  the  plaintiff  a  statement  of  the 
accoimt  with  respect  to  the  second  installment  which  had  not 
been  paid^  but  no  attention  was  paid  thereto.    On  May 
twenty-sixth  the  third  installment  fell  due  but  was  not  paid; 
and  on  May  twenty-seventh  or  twenty-dghth  the  defendant 
mailed  to  the  plaintiff  another  statement  of  the  accoimt  due 
for  the  second  installment  with  the  request,  "  Please  remit." 
The  contract  called  for  the  delivery  by  the  defendant  of  the 
fifth  installment  on  May  twenty-ninth,  but  at  that  time 
the  plaintiff  was  in  default  ten  days  in  paying  for  the  second 
installment  ^th  respect  to  which  the  defendant  had  sent 
two  statements  in  addition  to  the  original  invoice  to  which 
the  plaintiff  had  paid  no  attention,  and  the  {iJaintiff  was  then 
in  defaiilt  three  days  with  respect  to  the  payment  for  the 
third  installment  which  was  due  on  May  twenty^^sixtii,  and  for 
these  reascms  the  defendant  withhdd  delivery  of  the  fifth 
installment  as   it   had   a  right    to   do    (Pers.   Prop.    Law, 
§   134,  subd.  2,  as  added  by  Laws  of  1911,  chap.  671); 
but  it  did  not  give  notice  to  the  plaintiff  of  its  reasons 
therefor  and  it  was  not  required  so  to  do.    On  May  thirty- 
first  the  defendant  sent  a  like  statement  to  the  plaintiff 
with  respect  to  the  account  due  for  the  third  installment. 
The  contract  called  for  the  deUvery  of  the  sixth  Installment 
on  June  fifth,  but  that  was  not  delivered.    The  plaintiff  was 
then  seventeen  dayis  in  default  with  respect  to  the  payment 
for  the  second  installment,  ten  days  with  respect  to  paying 
for  the  third  installment  and  three  days  with  respect  to  paying 
for  the  fourth  installment;  and  on  that  day  the  defendant 
sent  a  like  second  statement  of  the  accoimt  past  due  for  the 
third  installment  with  the  request  "  Please  remit."    On  June 
twdfih,  wh^  by  the  terms  of  the  contract  the  seventh 
instaliment  should  have  been  delivered,  the  plaintiff  was  still 
01  default  in  paying  for  the  second,  third  and  fourth  install* 
ments.    Plaintiff  paid  for  the  second  installment  on  June 
thirteenth,  whidh  was  twenty-six  days  late.    On  June  sixtii 
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defeoadant  sent  like  statements  with  respect  to  the  acoount 
due  for  the  fourth  delivery  and  again  on  Jime  eleventh,  with 
the  request,  "Please  remit/'  and  again  on  Jujm  fifteenth 
with  the  request,  ''  Kindly  favor  us  with  your  check  by  return 
mail,  and  oblige."  On  June  nineteenth  the  delivery  of  the 
eighth  installment  was  called  for  by  the  contract,  but  it  was 
not  delivered.  The  plaintiff  was  then  in  default  twenty-four 
days  in  paying  for  the  third  installment  and  seventeen  days 
in  paying  for  the  fourth  installment,  and  had  given  no  attention 
to  the  defendant's  requests  for  payments  therefor.  On  June 
twenty«sixth  the  plaintiff  paid  for  the  third  instalhnent, 
which  was  thirty-one  days  overdue,  and  for  the  fourth  install- 
ment, which  was  twenty-four  days  overdue.  On  the  seventh 
of  July  the  plaintiff  wrote  to  the  defendant  drawing  attention 
to  the  contract  and  to  the  fact  that  the  last  delivery  there- 
under was  on  May  twenty-second  and  stating  that  it  was 
urgently  in  need  of  the  cloth  and  would  like  to  know  when 
deliveries  would  be  resumed.  On  the  tenth  of  July  the 
defendant  answered  the  letter  stating  that  the  plaintiff  had 
failed  to  make  any  payment  on  time,  and  that  the  plapxtiff 
was  frequently  notified  th^^of  both  verbally  and  in  writing 
and  requested  to  pay  but  failed  to  do  so,  and  that  the  defendant 
was  justified  in  not  ntiaking  any  further  delivery,  and  t^t 
the  plaintiff  had  acquiesced  therein  for  six  weeks  without 
complaint  and  that  the  defendant,  therefore,  considered  that 
the  contract  was  abandoned  by  mutual  consent;  and  further 
stating  that  its  mill  was  a  contract  miU,  and  it  was  its  policy 
to  have  contracts  on  hand  to  keep  the  mill  running,  and  that 
it  was  very  much  embarrassed  when  goods  contracted  for 
were  not  taken  by  buyers  according  to  their  agreements, 
and  that  the  contract  was  to  be  fully  performed  by  July 
sevente^ith,  and  defendant  considered  that  the  failure  of  the 
plaintiff  to  pay,  notwithstanding  the  fact  that  its  default  in 
making  payments  was  frequently  drawn  to  its  attentioi^  apd 
its  acquiescence  for  over  six  weeks  in  the  defendant's  stojqpizig 
deliveries  warranted  tiie  defendant  in  considering  the  contract 
canceled  as  to  the  deliveries  not  made.  The  letter  closed  by 
stating  tibat  owing  to  the  advance  in  the  market  price  d  the 
goods  immediately  after  the  making  of  the  contract  the 
ddfendant  realized  that  the  cancellation  of  the  contract  wouU 
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be  to  its  advantage  and  that  for  this  reasoa^  ''  as  well  as  od 
gesmsal  prmoipteB/'  it  did  not  wish  to  be  arfaitiary  in  the 
matber  and  would  be  §^  to  oensidef  anything  the  piaiirtiiff 
had  to  aay  to  diow  why  the  contract  ahould  not  be  eonsideDed 
eancded.  To  ihie  letter  the  Tiee^pDKiident  of  the  phintiff 
r^ed  on  July  eleventh  expreBsmg  surprise  at  the  contents 
of  ike  letter  and  stating  that  he  had  been  absent  for  eight 
we^  and  imaJUe  to  0.  K  the  invoiees,  whidi  was  necessary 
before  paymi»t  could  be  made^  and  that  he  was  unable  to 
ascertain  that  there  had  been  any  verbal  request  by  the 
defendant  for  payment  or  any  request  other  than  those  oon^ 
sisting  of  the  statements  of  the  account,  to  which  reference 
has  been  made,  and  protesting  that  the  contract  could  not 
thus  antcnnaticafiy  be  cancded  aind  requesting  the  defendant 
to  continue  deliveries  and  promising  to  antkipate  paynoent 
for  future  invoices  as,  he  claimed,  had  theretofore  been  the 
plaintiff's  usual  custom  in  its  dealings  with  the  defendant 
for  a  period  of  some  five  years*  Deitfidaat  did  not  xeptf  to 
that  letter.  On  the  isixteeiitii  of  Jtdy  pkdntiff  wrote  defendu 
referring  to  its  unaswered  letter  of  July  deventh  and  stating 
that  it  was  urgently  in  need  of  the  goods  and  that  unless 
immediate  ddiveiies  were  resmned,  it  would  purehase  the 
goods  in  the  open  market  for  the  account  of  the  defendant. 
To  tills  defendant  rqihed  on  the  nineteenth  of  July,  offering 
to  deliver  2,000  pseoes  of  the  cloth  for  a  cash  payment  according 
to  the  then  miurhet  price  of  eighteen  cents  per  yard  witiii  a 
discount  at  the  rate  of  six  per  cent  per  annum  for  payment 
in  cash  instead  of  ten  days  after  delivtwy,  and,  in  effect, 
stating  that  it  would  do  this  without  prejiodice  to  the  piagoi- 
tiff's  threatoied  rait,  evidenced  by  a  letter  from  its  eounsel. 
That  ended  the  megotaatiaiis  and  the  action  was  eomznenced 
on  September  ei^ith  tibat  year. 

It  was  shown  that  the  defendant  on  May  39,  191S,  when 
the  oontcact  called  for  the  deliwy  of  the  fifth  installment 
of  the  goods,  had  them  manuf actined  at  its  null  and  ready 
for  delivery  and  that  it  sold  them  in  the  market  at  eighteen 
and  one-half  cents  per  yard  on  July  twenty-tfaiid;  and  sdd 
the  other  goods,  in  so  far  as  it  manufaotm!iBd  them>  for  that 
priee  on  that  date,  and  that  them  was  a  ready  market  ior  them 
at  a  prioe  in  advance  of  the  contract  price  at  all  times  after 
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the  contract  was  made  and  prior  to  that  date.  Plaintiff 
showed  that  it  was  able  to  pay  for  the  goods  at  all  times  in 
question  and  that  it  had  an  ayera^  in  its  bank  aoooimt 
between  May  29  and  August  1,  1919,  of  $40;000  and  that 
the  dday  in  making  payments  was  due  to  the  fact  that  the 
plaintiff's  vice-president  was  on  a  trip  to  the  Pacific  coast, 
stopping  en  route  at  various  cities,  and  had  left  insteuctions 
that  all  invoices  for  goods  ddivered  but  not  shipped  and 
.  held  at  the  mill  awaiting  shipping  instnictioDS,  which  was 
the  case  with  respect  to  the  goods  not  paid  for,  should  be 
sent  to  him  for  his  0.  K.  before  the  goods  were  paid  for. 
Plaintiff  also  showed  that  the  defendant  had  an  average  cash 
balance  in  its  bank  account  daring  this  period  of  approxi- 
mately $130,000.  It  appears,  however,  that  the  annual 
output  of  the  defendant's  mill  was  16,000,000  yards,  while 
this  ocmtract  was  for  only  180,000  yards.  It  is  argued  in 
behalf  of  the  defendant  that  it  regulated  its  bank  account 
according  to  its  needs  and  that  it  was  essential  that  it  should 
adopt  a  poUcy  of  insisting  upon  prompt  payments  for  other- 
wise a  large  bank  balance  would  not  last  long.  Defendant 
does  not  claim  to  have  been  financially  embarassed  but  it 
insists  that  it  had  a  right  to  regulate  its  business  in  its  own 
way  and  to  require  its  euatomers  to  live  up  to  their  contracts. 
The  only  theory  on  which  the  recovery  can  be  sustained 
is  that  the  defendant's  aooeptance  of  payment  for  the  first 
installment  two  days  after  it  was  due  and  its  ddivery  of  the 
third  installment  the  next  day  and  the  delivery  of  the  fourth 
installment,  when  the  jplaintiff  was  three  days  in  default  witb 
respect  to  paym^it  of  the  second  installment,  as  matter  of 
law,  constituted  a  vmiver  of  the  provisions  <Mf  the  contract 
with  respect  to  the  time  for  the  payment  of  all  subsequent 
installments.  That,  I  think,  does  not  follow.  {Oardner  v. 
Clark,  21  N.  Y.  399.)  Defendant  thereby  of  ecairse  waived 
the  breaches  that  had  oocurrisd  prior  to  the  delivery  of  tiie 
third  and  fourth  Installments  (Pipe  &  Caniradtora  S%tppby  Co. 
V.  Mason  &  Eomger  C(Ky  181  App.  Div.  317;  McDawdl  v. 
Siarobin  EUdbrical  Supply  Co.,  Inc.,  190  id.  676),  and  no  longer 
had  the  right  arbitrarily  to  terminate  the  contract  on  acooi&tt 
thereof  and  before  tJiat  oould  be  done,  it  would  have  been 
necessary  for  the  defendant  to  have  demanded  payment  for. 
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the  past  due  installmeiits  within  a  reascMiable  time;  but  the 
waiver  of  that  breach  was  no  assurance,  as  matter  of  law,  to 
the  plaintiff  that  it  would  be  permitted  to  disregard  the  pro- 
visions of  the  contract  with  respect  to  payments  subsequently 
accruing  for  other  instaUments.  It  must  be  borne  in  mind 
that  this  is  an  action  at  law  predicated  on  full  performance 
by  the  plaintiff  save  as  prevented  by  defendant  and  no  waiver 
was  alleged.  Thereforo,  there  could  not  be  a  recovery  if 
plaintiff  was  guilty  of  a  material  breach  of  the  contract. 
(McDcwdl  V.  Starobin  Electricdl  Supply  Co.,  Inc.,  supra.) 

On  the  trial  ^tEe^ompIaint  was  amended  by  alleging  a 
waiver  by  accepting  the  payments  of  the  overdue  instalfanents 
and  by  not  giving  notice  to  plaintiff  fixing  a  time  for  pay^ 
ment  asid  notifying  it  that  the  contract  would  be  canceled  if 
payments  were  not  so  made.  Tbefre  was  no  waiver  by  acc^t- 
ing  what  was  past  due  and  it  cannot  be  held  as  matter  of 
law  that  defendant  was  under  an  obligation  to  give  such  a 
notice.  Notice  or  its  equiyalent  is  only  required  in  cases  of 
rescission.  (Pers.  Prop.  Law,  §§  142,  146,  as  added  by  Laws 
of  1911,  chap.  571;  Rubber  Trading  Co.  v.  Manhattan  Rubber 
Mfg.  Co.,  221  N.  Y.  120.)  The  defendant  did  not  plead  rescis- 
sion but  merely  justification  under  subdivision  2  of  section 
126  (as  added  by  Laws  of  1011,  chap.  571)  fc»*  not  proceeding 
further,  or  in  other  words  for  not  performing  in  so  far  as  it  had 
not  performed.  (See  Williston  Sales,  p.  980;  Daky  v.  PeopIe^s 
Bldg.,  etc.,  Awm..  178  Mass.  13;  Anoit  Mining  Co.  v.  SumbU, 
153  U.  S.  540.)^>^The  plaintiff  made  no  attempt  to  explain  its' 
delay  in  making  the  pasrment  imtil  after  the  defendant  ceased 
to  make  deliveries  and  claimed  that  the  contract  had  been 
terminated;  and  the  explanation  then  made  was  wholly 
insufficient,  as  matter  of  law  at  least,  to  justify  or  excuse  its 
failure  to  pay  as  required  by  the  contract.  In  view  of  the 
provisions  of  subdivision  2  of  section  126  of  the  Personal  Prop* 
erty  Law,  as  construed  in  Helgar  Corporation  v.  Wamer^s 
Features  (222  N.  Y.  449),  I  am  of  opinion  that  a  question 
of  fact  was  presented  as  to  wheth^  plaintiff's  breaches  of  the 
contract  were  so  material  that  the  defendant  was  justified 
in  refusing  to  proceed  further  with  the  contract. 

The  judgment  and  order  should,  therefore,  be  reversed, 
with  costs  to  appellant,  and  the  special  and  general  verdicts 
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iQ  favor  o£  the  defendant  reinstated  and  judgmeat  divectffl 
to  ]»  entered  thereon  in  favor  of  def radant,  with  cwts* 

Pags  and  MsBBBUi,  JJ.,  ooneur;  Clabk£,  P.  J.,  and 
KffirrH,  J.,  dissent. 

SmxH,  J.  (difisenting)  : 

The  action  m  brought  by  a  purchase  a0dn9t  the  sell^ 
to  recover  damages  for  the  breai^  of  a  contract  to  sell  ewie 
cotton  grey  cloth.  The  contract  provided  for  tbe  mle  of 
S,000  pieces,  of  whidi  1,000  jneees  ware  delivered.  Thereafter 
the  defendant  refused  to  make  further  ddtveriee  and  tJie 
plaintiff  sues  to  recovo*  his  dainages  as  the  difference  bet^r^w 
the  contract  price  of  the  goods  in  question  and  the  market 
price  which  the  plaintiff  w«a  required  to  pay  in  order  to 
procure  the  same.  The  defendimt  justifies  its  refusal  to 
deliver  the  balance  of  the  goods  oootracted  for  on  the  ground 
that  prompt  payment  was  not  made  for  the  installments 
which  were  in  fact  deliv^:ed.  The  facts  of  the  caae  show 
that  upon  the  first  installment  delivered  the  payment  was 
due  upon  May  twelfth  and  was  made  upon  May  fourteenth. 
Upon  the  second  installment  delivered  the  payment  was  due 
upon  May  nineteenth  and  was  made  upon  June  thirteenth. 
Upon  the  third  installment  deUyeved  payment  was  du0  upon 
May  twenty-eixth  and  was  paid  upon  June  twenty-sijith  and 
upon  the  fourth  installment  payment  was  due  upon  June 
second  and  Was  made  upon  June  twenty-^th.  The  fourth 
installment  was  delivered  upon  May  22,  1919.  At  that  tune 
the  amount  <^  the  second  installment  was  three  days  overdue. 
The  fifth  instalhnent  was  deliverable  unda*  the  contract  upon 
May  twenty-ninth.  At  that  time  the  plaintiff  had  not  paid 
the  bill  for  the  second  instaUment  which  was  ten  days  ov^idue, 
nor  for  the  third  instsflmoit  which  was  three  days  overdue. 
Although  upon  June  twenty-sfacth  payments  had  been  made 
in  full  for  aH  the  installments  delivered  and  a  demand  waa 
made  for  further  deUveries,  the  defendant  refused  to  make 
further  deUveries  and  for  damages  caused  by  this  refusal  this 
action  is  brought. 

At  no  time  did  the  defendant  give  any  notioe  to  the  plain- 
tiff that  the  contract  was  abandoned  or  rescinded  and  its 
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only  communicatioii  to  the  plaintiff  was  a  leU&t  Written  upon 
June  15,  1919,  wiiich  contained  the  stattoient  6f  the  account 
and  stated:  "  Kindly  favor  us  with  yom  chefek  by  return 
mail,  and  oblige."  'Rue  statement  accompanying  the  letter 
was  a  statement  of  payments  due  for  the  tMrd  and  fourth 
installments  which  were  dv^^ue  respecftively  sixteen  and 
nine  days. 

At  ihe  dose  of  the  evidenoe  the  trial  judge  submitted  to 
the  jtffy  two  specific  questions  which  they  Were  directed  to 
answer:  First,  "  Was  the  breach  of  contract  on  the  part  of 
the  plaintiff  so  mat^al  as  to  jui^ify  f&e  defendant  in  r^imxig 
to  proceed  furtheir  in  deliTering  goods  utd^ir  the  contract 
on  and  after  May  29,  1919?'^  Second.  "  In^ei^ctive  of 
jour  answer  to  the  former  question,  and  assuming  that  the 
plaintiff  is  entitled  to  recovefr,  what  is  the  amount  of  the 
damages  which  the  plaintiff  is  entitled  to  recover?  "  The  juiy 
answered  the  first  question  in  t^e  affirmative  and  as  to  the 
second  question  as^es^  the  damages  at  98,737.  It  wba 
stipulated  that  after  the  idisWek*  to  those  spedfic  questions 
the  court  might  direct  a  general  verdict  as  upon  a  reserved 
motion  made  by  both  par(^  f6r  a  dir^ted  verdict.  The 
court  thereupon  <firected  a  general  v^erdict  in  behalf  of  the 
plaintiff  for  1^  amount  i^pedfied  in  the  answer  to  the  second 
question  submfttfed  to  the  jtlry. 

Whatever  may  have  been  the  role  under  former  deoisions 
of  tiie  courts  of  the  State,  section  126  <rf  the  Personal 
Property  Law  (as  add^  by  Laws  of  1911,  diap.  67l) 
now  states  the  conditions  upon  whidi  a  party  has  the 
right  to  refuse  fuHher  to  pevtotm  a  contract.  Under  sub« 
division  2  the  nde  is  statied:  ^'  Where  there  is  a  contract  to 
sell  goods  to  be  d^Vered  by  stated  Ssttrtallments,  which  are 
to  be  separately  paid  for,  and  the  seDer  makes  defective 
delira-ies  hi  respect  of  <Mie  or  more  installments,  or  the  buyer 
negk^ts  or  rdkisids  to  take  delivery  of  or  pay  for  one  or  more 
instafim^ts,  it  di^)ends  in  eadi  taae  on  tiie  terms  of  the  con- 
tract and  the  drfE^tfitti^bbnces  of  tike  case  whether  the  breach  of 
contract  is  so  itttM^^  as  to  Justify  the  injured  party  in 
reusing  to  proceed  further  and  suing  for  damages  for  breach 
of  tiie  entire  oontMct,  or  whether  the  breach  is  sev6rabie> 
giving  rise  to  a  elaim  for  compensation,  but  not  to  a  right 
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to  treat  the  whole  contract  as  broken."  This  subdivision  was 
interpreted  by  the  Court  of  Appeals  in  the  case  of  Hdgar 
Carparatim  v.  Warner's  Features  (222  N.  Y.  4A9).  Jirfge 
Gardozo  in  writing  the  opinion  states:  ^^  The  statute  thus 
establishes  a  like  test  for  vendor  and  for  vendee.  The  earlier 
cases  may  not  be  wholly  uniform  [Citing  cases].  We  do 
not  need  to  reconcile  them.  *  *  *  We  have  established 
a  new  test;  which  weighs  the  effect  of  the  default^  and  adjusts 
the  rigor  of  the  remedy  to  the  gravity  of  the  wrong.  '  It 
depends  in  each  case  on  the  terms  of  the  contract  and  the 
circumstances  of  the  case '  whether  the  breach  is '  ao  material ' 
as  to  affect  the  contract  as  a  whole,"  The  opinion  further 
reads:  ''  The  answer  to  that  question  must  vary  with  the 
facts  (Williston  on  Sales^  p.  810).  Default  in  respect  of  one 
ijQatallment,  though  falling  short  of  repudiation,  may  under 
some  conditions  be  so  material  that  there  should  be  an  end 
to  the  obligation  to  ke^  the  contract  alive.  Under  other 
conditions^  the  default  may  be  nothing  but  a  technical  omission 
to  observe  the  letter  of  a  promise  [Citing  cases].  General 
statements  abound  that,  at  law,  time  is  always  of  the  essence 
[Citing  cases].  For  some  purposes  this  is  still  true.  The 
vendor  who  fails  to  receive  payment  of  an  installment  the 
very  day  that  it  is  due,  may  sue  at  once  for  the  price.  But 
it  does  not  follow  that  he  may  be  equally  precipitate  in  his 
election  to  declare  the  contmct  at  an.  end  [Citing  cases]. 
That  depends  upon  the  questicm  whether  the  defaxdt  is  so 
substantial  and  important  as  in  truith  and  in  fairness  to  defeat 
the  essential  purpose  of  the  parties.  Whatever  the  rule  may 
once  have  been,  this  is  the  test  that  is  now  prescribed  by 
statute.  The  failure  to  make  punctual  payment  may  be 
matmal  or  trivial  according  to  the  circupistanecs.  We  must 
know  the  cause  of  the  default,  the  length  of  the  delay,  the 
needs  of  the  vendor,  and  the  expectations  of  the  vendee.  If 
the  default  is  the  result  of  accideacit  or  misfortune,  if  there  is 
a  reasonable  assurance  that  it  will  be  promptly  repaired,  and 
if  immediate  payment  is  not  necessary  to  enable  the  Viepdor  to 
proceed  with  performance,  there  may  be  on^  conclufflon.  If 
the  breach  is  wiUful,  if  there  is  no  just  grouxHi  to  look  for 
prompt  reparation,  if  the  delay  has  been  substantial,  or  if 
the  needs  of  the  vendor  are  urgent  so  that  continued  per- 
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formatice  is  inqjeriUed,  in  these  and  in  other  circiOBfiitaiLeeB, 
there  may  be  am>ther  conclusion.  Sometimes  the  conclusion 
will  follow  from  all  the  drcmostances  as  an  infer^ioe  of  ktw 
to  be  drawn  by  the  judge;  som/etimeSi  as  an  inference  of  fact 
to  be  drawn  by  the  jury/' 

There  is  not  the  slightest  evidence  in  this  case  which  would 
justify  finding  that  the  delay  in  punctual  payment  was 
material.  There  is  no  need  of  the  vendor  shown,  by  reason 
of  which  the  few  days'  delay  in  payment  will  cause  aabar* 
rassment.  There  is  not  the  slightest  pretext  of  ajiy  fact 
justifying  a  finding  of  willful  neglect  on  the  part  of  the  vendee. 
Moreover,  the  fourth  installment  was  delivered  while  the  bill 
for  the  second  installment  was  three  days  over  due.  This 
was  clearly  a  waiver  of  strict  performance  on  the  piart  of  the 
plaintiflf,  and  while  a  waiver  acts  in  presenti  only,  the  court 
will  not  thereafter  enforce  a  forfeiture  without  some  notice  of 
intention  on  the  part  of  the  vendor  thereafter  to  require 
strict  performance.  This  rule  is  forcibly  stated  in  the  case 
of  Raihbom  v.  Forsyth  (171  App.  Div.  26).  That  case  arose 
upon  the  right  to  declare  the  principal  amoimt  due  upon  a 
laortgage  for  failure  to  p8(^  an  installment,  aad  th&  rule  of 
law  hdd  was  that  ^'Acceptance  of  a  paymenjt  by  a  mortgagor, 
after  the  right  to  a  forfeiture  exists,  prevents  ah  ejection  to 
take  advantage  of  the  default,  unless  timely  notice  is  subse^ 
quently  given  that  irtriot  performance  of  the  terms  of  the 
contract  will  be  required."  Authorities  were  therein  cited 
to  show  "  That  where  a  party  intends  to  insist  upon  a  for- 
feiture he  must  do  no  act  inconsistent  with  that  right,  and 
that  if  the  forfeiture  is  to  be  enforced  on  account  of  a  non- 
payment of  money,  an  acceptance  of  money  after  a  right 
to  the  forfeiture  exists  prevents  the  dection  to  take  advantage 
of  the  default  until  timely  notice  is  given  that  strict  per- 
formance is  required."  (See,  also,  Pipe  &  Contractors  Supply 
Co.  V.  Mason  &  Hanger  Co.,  181  App.  Div.  317.) 

Without  any  evidence  of  the  materiality  of  the  plaintiff's 
breach  of  the  contract  other  than  the  few  days'  dday  in  the 
making  of  the  first  four  payments,  and  without  any  notice  of 
an  intention  to  require  strict  performance  of  the  contract, 
after  strict  performance  had  been  once  waived  by  delivery  of 
App.  Div.—  Vol.  CXCV.        2 
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the  fourth  instaUment  while  the  payment  of  tte  seoond  lostall- 
ment  was  three  days  over  due,  in  my  judgmmt  the  queslaon 
of  the  materiaMty  of  the  plainlsff's  brteoh  became  a  question 
of  law  and  was  properly  ruled  by  the  trial  judge  and  the 
judgment  should  be  affirmed,  with  costs. 

Clabke,  !P.  J.,  concurs* 

Judgment  and  order  reversed,  with  costs,  special  and  general 
verdicts  reinstated  and  judgmrat  directed  thereon  in  favor 
of  defendant,  with  oosts. 


STEUiA  H.  Keating  and  Rose  H.  Tostevin,  Appellants,  v. 
Arthur  Hammerstein  and  Others,  Defendants,  Impleaded 
with  Emma  Swift  Hammerstein,  Individually  and  as 
Executrix,  etc.,  of  Oscar  Hammerstein,  and  Hammerstein 
Opera  Company,  Respondents. 

First  Department,  Ai«il  1, 1021. 

Ids  p^ndeiii  —  notice  of  pendemcy  of  Mtlon  —  aetion  to  toeottr 
Judtmtttt  alloMiiMi  tHl#  to  or  pOMeMion  of  tuI  property — plitti- 
tUtB  haTO  absoluto  rii^t  to  iBo  ttottoo  of  p^ndotio^  —  oanoMUttloa 
of  notice  in  diccrotion  of  court  on  4cfto4antc  civin^  ■cdiritf • 

An  Mtion  in  wfaich  the  relief  demanded  is  that  th^  defendants  aooonnt 
for  damages  to  the  extent  of  the  yahie  of  the  equity  fax  oertain  iMuso^ 
that  the  transfer  of  the  said  pfemiaes  be  adjtid^  to  be  in  fraad  of  the 
rights  of  the  plaintiffs,  that  the  fee  of  the  premises  be  impressed  with 
a  trust  in  favor  of  the  plaintiffs  to  the  extent  of  a  judgment  reoovered 
by  them,  that  said  premises  be  sold  to  satisfy  said  judgment  and  that 
the  defendants  be  enjoined  and  restrained  during  tiie  pendency  of  the 
aotion  from  disposing  of  the  property  and  fl!om  reoe&ving  or  ec^nBetiiig 
any  rents,  is  an  aotion  lm>iigbt  to  reeover  a  judgment  affecting  a  title 
to,  or  the  possession,  use  or  enjoyment  of  real  property,  within  the 
meaning  of  section  1670  of  the  Code  of  Civil  Procedure,  and  the  plaintiffs 
have  the  absolute  right  to  iUe  a  notice  of  pendency  of  action. 

The  cancellation  of  the  said  notice  was  within  the  discretion  of  the  court 
upon  motion  made  and  a  showing  that  adequate  relief  could  be  secured 
to  the  plamtifts  either  by  the  deposit  of  money  or,  in  the  diaorotian  of 
the  court,  upon  the  giving  of  an  uadertakiBg. 

As  the  purpose  of  the  action  was  to  impress  a  claim  upon  zeal  estate  for 
a  definite  sum,  adequate  relief  could  be  secured  to  the  plaintiffs  by  the 
giving  of  an  undertaking  in  a  suitable  amount  to  secure  the  enforcement 
of  their  judgment. 
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Appsal  by  the  plaintafla)  Btdla  H.  Eeatjng  and  another^ 
from  an  order  of  the  Supreme  Court,  made  at  the  New  Yodc 
&^)eoifll  Teem  and  entered  in  the  office  of  the  dei^  of  the  county 
of  H^m  York  on  the  10th  day  of  May^  1920,  gimnting  in  part 
plaintiflFs'  motion  to  oontimie  an  injunetion  pendente  hie, 
drying  phiotiffs'  motion  for  the  ai^xsiistme^t  of  a  reoeivtf 
and  granting  eonditionaMy  defisndants'  motion  to  oaneel 
notice  ci  pendeiifly  of  action,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  9th  day  of  Jime,  1920,  granting 
def<mriants'  motion  to  modify  said  first  order. 

Af oa:  D.  Sieuer  [Jerome  A.  Strcmas  with  him  on  the  brief,  of 
counsel!,  for  the  appellants. 

Robert  H.  Elder  [Frederick  T.  Keleey  with  him  on  the  brief}, 
for  the  respondents. 

DowuNG,  J.: 

The  original  order  wjbieh  is  appealed  from  granted  a  moticw 
to  eancei  the  Ua  pendma  m  tim  m^tipn  upon  the  giving  of  an 
undertaking  by  the  defendant  Emma  ^vift  Hanun^PBtwi  in 
the  sum  oi  $20,000,  and  the  coder  as  modified  reduwd  ^e 
azBoont  thereof  to  $10,000.  This  acti<xi  is  brought  in  equity 
and  the  relief  demanded  is  as  follows: 

First.  liiat  the  damages  sustained  by  the  ptointiflfe  by  reagon 
of  the  acts  of  Oscar  Hammerstein  and  the  defendants  Hammer- 
stein  Opm^  Company,  Arthur  Hammerstein,  £mnMt  Swift 
HamznemtifflQ  and  Lyle  D*  Andrews  be  ascertained* 

See(m4-  Tbat  the  said  last  three  named  defendants  account 
to  plaMtiSs  for  the  said  damafges  to  the  extent  of  the  vahie  of 
the  equity  in  the  premises  known  as  the  Manhattan  Opera 
House  and  the  value  of  the  loasf^old  in  the  premises  known  as 
BesffnbHc  Theatre,  and  aU  the  rents,  issues  and  profits  thereof 
reedved  by  iiiem  or  aoy  of  them  and  that  the  plaintiffs  have 
]udg^lent  agiunst  said  defendants  theorefor. 

Third.  That  the  transfer  of  the  piremises  known  as  Man- 
hattan Opera  House  to  Emma  Swift  Hammei%rt«in,  and  the 
leasehold  of  pircffiaises  known  as  the  R^ublic  Theatre  to 
Arthur  ijiimmerstem  be  adjudged  to  be  in  fraud  oi  the  rights 
of  the  plaintiffs,  suj^ect,  however,  to  the  rights  of  the  defend- 
ant Geet  as  lessee  and  mortgagee  of  the  Manhattan  Opera 
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House  and  the  rights  of  the  defendant  Woods  as  lessee  of  the 
Republic  Theatre. 

Fourth.  That  the  fiee  of  the  premises  knovm  as  Manhattan 
Opera  House  and  the  leasehold  of  premises  known  as  Republic 
Theatre  be  impressed  with  a  trust  in  favor  of  [daintijffs  to  the 
extent  of  such  judgment  and  said  premises  be  sold  to  satiirfy 
said  judgment  subject  to  the  rights  of  the  defendant  Qest  in 
the  Manhattan  Opera  House  and  the  defendant  Woods  in  the 
Republic  Theatre. 

Fifth.  That  the  defendants  Hammecstein  Opera  Company, 
Arthur  Hammerstein  and  Emma  Swift  Hammerstein,  indi- 
vidually and  as  executrix  of  the  estate  of  Oscar  Hammerstein, 
be  enjoined  and  restrained  during  the  pendency  of  this  action 
from  transferring,  mortgaging,  leasing  or  in  any  way  incum- 
bering the  title  to  said  premises. 

Sixth.  That  the  said  defendants  last  named  be  enjoined  and 
restrained  during  the  pendency  of  this  action  from  reoriving 
or  collecting  any  rents,  issues  or  profits  from  the  said  premises, 
and  from  disposing  of  any  rentals  then  in  their  hands  and  that 
a  receiver  of  the  rents  be  appointed. 

Seventh.  That  the  defendant  Gest  be  enjoined  from  paying 
any  rents  or  other  charges  to  the  Hammerstein  Opera  Com- 
pany or  Emma  Swift  Hammerstein,  individually  or  as  execu- 
trix, in  connection  with  premises  known  as  Manhattan  Opera 
House. 

Eighth.  That  the  defendant  Woods  be  enjoined  in  like 
manner  from  paying  any  rent  to  the  defendant  Arthur  Ham- 
merstein or  to  Ehnma  Swift  Hammerstein,  individually  or  as 
executrix,  in  connection  with  the  premises  known  as  Republic 
Theatre. 

The  allegations  in  the  complaint  herein  establish  absolutely 
that  this  action  is  one  brought  to  recover  a  judgment  affecting 
ttie  title  to,  or  the  possession,  use  or  enjoyment  of,  real  property, 
and  that  it  is  governed  by  the  provisions  of  section  1670  of 
the  Code  of  Civil  Procedure,  under  which  the  notice  of  pen- 
dency of  action  herein  was  properly  filed. 

As  was  said  by  Mr.  Justice  Clarke,  in  Ldndheim  &  Co.  v. 
Centrnl  Nat.  Realty  &  Construction  Co.  (Ill  App.  Div.  276): 
'*  It  thus  appears  that,  whether  the  complaint  be  good  or  bad, 
the  purpose  of  the  action  is  to  have  a  lien  upon  real  property 
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declared  and  farced,  and,  therefore,  the  aotkm  ia  brou^t  to 
recover  a  iudgmeut  affeeting  the  title  to,  or  possession,  use  or 
enjoyment  of  real  property.  Being  so,  the  right  to  file  the 
iU  pendens  was  absolute;  *  *  *  and  having  been  |»*operly 
filed,  it  oould  not  be  canceled  except  pursuant  to  section  1674 
of  the  Code  of  Civil  Ptooediure.  (Beman  v.  Todd,  124  N.  Y. 
114.)  " 

This  opinion  was  quoted  with  ^proval  in  Small  Beaify^ 
Co.  V.  Strawe  (162  App.  Div.  658).  In  the  opinion  in  the 
Lindheim  Case  (supra)  this  court  cited  with  approval  the 
language  used  by  Mr.  Justice  Kblloqg  in  St.  Regis  Paper 
Co.  v.  Santa  Clara  Co.  (62  App.  Div.  538) :  "  If  the  complaint 
discloses  the  clear  purpose  to  be  a  recovery  of  judgment 
affecting  real  property,  its  use,  possession,  or  enjoyment,  the 
right  to  file  a  Zi»  pendens  is  assured  by  section  1670  *  *  *^ 
The  contest  over  all  matt«»  set  fcnrth  in  the  complaint,  as 
also  over  the  suffieiency  of  the  complaint,  or  of  the  facts  therein 
stated,  or  of  the  ri^t  to  maintain  the  action,  must  all  be 
fought  out  in  the  action  itself.  *  "^^  '*'  It  is  onlb^  where  it 
is  apparent  from  the  complaint  that  the  action  is  not '  brought 
to  recover  a  judgment  affecting  ihe  title  to  or  the  possession, 
use  or  enjoyment  of  real  property,^  that  is,  that  such  is  not 
the  purpose  of  the  action,  that  a  court  on  motion  may  direct 
the  cancellation  of  the  record  of  the  notice  on  grounds  other 
than  those  preseiifaed  in  section  1674." 

The  plaintiffs  being  eirtitled  to  file  their  notice  of  pendency 
of  action  as  a  matter  of  right,  the  cancellation  thermf  would 
be  permissible  in  the  discretion  of  the  court  pursuant  to  the 
provisions  of  section  1671  of  the  Code  of  Civil  Procedure. 
Down  to  September  1,  1905,  when  chapter  60  of  the  Laws  of 
1905  took  effect,  amending  said  section,  the  only  provision 
permitting  the  cancellation  of  a  notice  of  pendency  of  action 
was  that  contained  in  section  1674,  which  applied  to  judgment 
creditors'  actions  only,  but  by  the  amendment  in  question  pro- 
vision was  made  in  section  1671  whereby  in  any  action,  other 
than  one  to  foreclose  a  mortgage  or  for  the  partition  of  real 
property  or  for  dower  or  where  provision  was  otherwise 
expressly  made  (which,  therefore,  included  judgment  creditors' 
actions),  the  notice  of  pendency  might  be  canceled  upon 
proper  notice  where  it  appeared  to  the  court  upon  motion  made 


Digitized  by 


Googk 


22    J ANKOwrrz  v.  Manhattan  Swiss  Bmbroidebt  Co.  ,  Inc. 

First  DepaFtuMBt,  April,  1901.  [ToL  V^ 

that  adequate  r^ef  could  be  flecored  to  the  plaintiff  either  by 
the  deposit  of  money  or,  in  the  discrefcicm  of  the  oourt,  upon 
tide  giving  of  an  uzidertaking.  In  this  ease,  actequate  relief 
can  be  secured  to  the  plaintiffs  by  the  giving  c^  an  undmtaking 
in  a  suitable  amount  to  seoore  the  enforcement  of  their  judg- 
ment against  the  real  property  when  obtained.  Hie  fair  and 
reasonable  construction  of  the  complaint  heran  is  that  plain- 
tiffs are  seeking  to  e0tsU>lish  aad  impress  a  claim  upon  real 
estate  for  the  sum  of  $175,000,  and,  tfaarefore,  the  amoimt  of 
the  undertaking  to  be  given  by  defendants  as  a  condition  for 
the  cancellation  of  the  notice  of  pendency  of  action,  should 
be  $200,000,  which  will  cover  the  amount  of  said  chum,  with 
interest  and  costs. 

The  orders  appealed  from  in  so  far  aa  they  provide  for  the 
cancellation  of  the  notice  of  pendency  of  action  herein  axe 
hereby  reversed,  with  ten  doUare  costs  and  disbursements 
in  each  case  to  the  appellants,  and  the  respondents'  motion  to 
cancel  the  notice  of  pendency  of  action  is  granted  only  upon 
condition  that  they  give  a  proper  undertaking  in  the  sum  of 
$200,000,  within  ten  days  after  the  enUy  of  an  order  herein, 
said  undertaking  to  be  approved  by  the  court. 

Clarke,  P.  J.,  Laughlin,  Smith  and  Gbebnbaum,  JJ., 
concur. 

Orders,  so  far  as  they  provide  for  cancellation  of  notice  of 
pendency  of  action,  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  motion  to  cancel  such  notice  granted  only  on 
condition  stated  in  opinion. 


Nathan   Jankowttz,    Respondent,    v.    Manhattan   Swiss 
Embboioeby  Ck).,  Inc.,  Appellant. 

First  Department,  April  1,  1921. 

Contraotft  —  action  to  roeover  amount  due  under  building  eon- 
tract —  complaint  aUeging  fuU  i>erformance  —  recoyery  cannot 
be  had  on  theory  that  procuring  certificate  of  engineer  was  waived 
—  erroneous  charge  as  to  waiver  of  partial  failure  to  perform. 

In  an  action  to  recover  the  contract  price  for  making  alterations  in  a  building 
which  is  based  upon  allegations  of  complete  performance  by  the  plaintiff* 
a  recovery  cannot  be  had  unless  the  plaintiff  establishes  such  performance. 
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One  €i  tbe  eoiwlitioiis  of  tb^  opotaot  being  that  p«ym^nt  should  be  made 
oply  upon  the  oertidoates  of  the  engineer,  it  was  essential  to  plaintiff's 
leoovery  that  he  show  that  si^id  certificates  were  procured,  and  he  could 
not  recover  on  the  theory  that  the  defendant  waived  the  procuring  of 
tile  oertifioates. 

Charge  of  the  court  which  aHowed  the  lory  to»  iseader  a  verdict  for  the 
ptointtf  if  tfiey  found  that  partial  failure  to  pfwf acm  had  boen  ezeuaed 
or  waived*  was  onroneoup. 

Appeal  by  the  defendant,  Manhattan  Swiss  Embroidery 
Co.,  Inc.,  from  a  detenhination  and  order  of  the  Appellate 
Term  of  the  Supreme  Court,  First  Judicial  Dq)artment, 
entered  in  the  office  of  tbe  clerk  of  the  county  of  New  York  on 
the  4th  day  of  November,  1920,  aflSnning  a  judgment  of  the 
City  Court  of  the  City  of  New  York  in  favor  of  the  plaintiff, 
and  also  affirming  an  order  of  said  co\irt  denying  defendant's 
motion  for  a  new  trial. 

S.  Gooddman  [Frank  Walling  of  counsel],  for  the  appellant. 

Joel  Krone  J  for  the  respondent. 

DowuNG,  J.: 

The  plaintiff's  complaint  sets  forth  two  causes  of  action. 
The  first  is  that  plawtiff  entered  into  an  agreement  with 
defendant  by  which  the  former  was  to  make  certain  altera- 
tions for  the  erection  of  a  balcony  and  repairs  in  a  certain  build- 
ing in  the  borough  of  The  Bronx,  city  of  New  York,  and  to 
fumiah  all  materials  and  to  perform  all  the  labor  according 
to  drawings  i^d  specifications  in  scud  contract  mentioned,  for 
which  the  defendant  promised  and  agreed  to  pay  to  plaintiff 
the  sum  of  $2,650,  which  was  the  fair  and  reasonable  value 
thereof.  The  complaint  then  sets  forth: 
'  ^^  Third.  That  the  plaintiff  duly  performed  for  the  defendant 
the  aloiementioned  work,  labor  and  servicer  and  furnished 
the  materials  aa  provided  for  in  said  contract  and  duly  per- 
formed all  the  conditions  of  said  contract  on  his  part  to  be 
performed,  which  wad  satisfactory  to  the  defendant  and 
accepted  by  it." 

It  is  further  alleged  tlu^t  the  sum  of  $1,087  and  no  more  has 
been  paid  on  account  of  said  contract  price,  leaving  a  balance 
of  $1,572  and  interest.    The  second  cause  of  action  is  based 
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upon  the  same  agreement  and  sets  forth  m  paragraph  "  eighth  " 
thereof;  "  That  the  plaintiff  duly  performed  all  the  covenants 
and  conditions  of  said  contract  on  his  part  to  be  performed." 
It  is  also  alleged  that  by  reason  of  the  agreement  plaintiff, 
in  addition  to  the  price  agreed  to  be  paid  him,  became  entitled 
to  all  materials  removed  by  reason  of  the  alterations  and 
repairs,  included  in  which  were  a  wash  basin  with  fittings, 
and  certain  old  lumber,  of  which  the  defendant,  in  violation 
of  plaintiff's  rights,  took  possession  and  has  refused  to  return 
same  to  plaintiff,  to  his  damage  in  the  sum  of  $55.  The 
answer  of  defendant  admitted  the  making  of  the  agreement 
but  as  to  the  first  cause  of  action  denied  that  plaintiff  had 
duly  performed  the  same  or  that  the  work  was  done  satis- 
factorily or  accepted  by  the  defendant.  It  also  denies  that 
the  balance  of  $1,572  was  due  and  owing.  As  to  the  second 
cause  of  action,  it  specifically  denied  that  plaintiff  had  duly 
performed  the  covenants  and  conditions  on  his  part  to  be 
performed,  admitted  that  plaintiff  became  entitled  under  the 
agreement  to  certain  old  lumber,  admitted  that  it  removed 
certain  material,  but  denied  the  other  allegations  of  the  second 
cause  of  action.  Upon  the  trial  plaintiff  offered  in  evidence 
the  agreement  between  the  parties,  which  was  the  uniform 
architect's  contract,  and  which  provided  that  the  work  included 
in  the  contract  was  to  be  done  under  the  direction  of  Saul 
Bernstein,  civil  engineer,  and  that  his  decision  as  to  the  true 
construction  and  meaning  of  the  drawings  and  specifications 
should  be  final.  The  contract  price  was  $2,650  and  .it  was 
provided  "  that  such  sum  shall  be  paid  by  the  Owner  to  the 
Contractor,  in  current  funds,  and  only  upon  certificates  of 
the  Civil  Engineer,  as  follows: 

"  One  Thousand  ($1,000)  dojlars  upon  completion  of 
superstructure. 

"  Eight  Hundred  ($800)  dollars  when  the  work  included  in 
this  contract  is  completed  in  accordance  with  the  plans  and 
specifications. 

"  The  balance  of  Eight  Hundred  Fifty  ($850)  dollars  after 
the  completion  of  the  work  included  in  this  contract,  and  all 
payments  shall  be  due  when  certificates  for  the  same  are 
issued." 

The  plaintiff  did  not  attempt  to  show  compliance  with  this 
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agreemeat  by  the  productioa  of  any  certificate  of  the  eagiiieer 
as  requh^  by  the  agre^nent.    On  the  contrary,  he  sought  to 
introduce  evidence  reusing  the  non-production  of  the  eertifir 
cates  and  establishing  that  the  work  had  in  fact  been  satis- 
factorily done  and  that  the  a^g^neer  had  expressed  satisfaction 
therewith.    Prop^  objections  and  exceptions  were  taken  by 
the  defendant  at  every  point  where  this  testimony  was  offered 
and  the  attention  of  the  court  was  specifically  called  to  the 
fact  that  no  allegation  of  an  unreasonable  refusal  to  give 
certificates  by  the  engineer  had  beeai  pleaded,  but  that  the 
ooniplaint  ast  £orth  due  .performance  of  all  the  conditions  of 
the  contract  on  the  part  of  the  plaintiff  to  be  performed,  which 
necessarily  included  the  production  of  the  certificate  of  the 
engineer,  made  a  prerequisite  for  payment  imder  the  contract. 
Despite  the  fajDt  that  the  defendant  upon  every  suitable 
occasion  urged  his  objc^ion  to  this  line  of  testimony  upon  the 
attention  of  the  court,  as  well  as  the  fact  that  the  evidence 
sought  to  be  adduced  was  not  within  the  issues  tendered  by 
the  pleadiiigs,  the  testimony  was  received  and  no  motion  was 
ever  made  to  amend  the  complaint  or  to  conform  the  pleadings 
to  the  proof.    A  motion  to  dismiss  was  made  at  the  close  of 
the  plaintiff's  case  upon  the  specific  ground  that  plaintiff  had 
failed  to  establish  a  cause  of  action,  as  his  complaint  was 
based  upon  due  perform£(nce  and  eoncededly  the  engioeer's 
c^tificate  had  not  been  obtained.    A  motion  was  made  at 
that  time  to  strike  out  the  testimony  of  the  witnesses  (which 
had  already  been  objected  to)  tending  to  excuse  performance 
of  the  contract  in  respect  to  the  obtaining  of  the  certificate, 
which  motion  was  denied.    In  every  possible  way  the  defend^ 
aat  called  to  the  court's  t^tice  the  variance  between  the  plead* 
ing  and  the  proof,  and  the  fact  that  the  allegation  of  due 
performance  had  not  been  sustained  and  that  the  claim  of  the 
waiver  of  production  of  the  certificate,  or  of  an  excuse  for  the 
failure  to  produce  it,  had  not  be^i  pleaded.    In  his  charge  to 
the  jury,  the  learned  trial  court  said  that  the  clause  requiring 
the  production  of  the  certificate  of  the  engineer  made  it  the 
plaintiff's  duty  to  produce  such  certificate  unless  the  jury 
found  from  the  evidoQce  that  the  certificate  had  been  unrea- 
sonably withheld  from  him  by  the  engineer.    He  then  con* 
tinued :  '^  In  other  words,  it  is  for  you  to  say  from  the  evidence 
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iha/t  has  been  produeed  in  this  ^ase^  namber  one,  iuB  the 
plaintiff  complied  with  the  terms  of  his  contract;  has  he  pei>- 
formed  his  eontraet?  If  you  find  that  he  has,  then  you  have 
got  to  find  the  further  fact  from  the  evidesnce  that  the  certificate 
which  he  was  obligated  to  produce  to  the  daf eiftdant  before  he 
could  demand  payment  was  unreasonably  withheld  from  him 
by  the  architect."  And  on  this  question  of  an  unreasonaUe 
r^usal  by  the  engineer  to  give  the  certificate,  the  court 
diarged:  "  If  you  find  the  j^aintiff's  vemon  is  the  oorrect  one, 
your  verdict  should  be  for  the  plaintiff  for  sadi  an  amount  as 
the  contract  calls  for,  if  you  find  that  the  contract  was  fully 
performed." 

The  complaint  being  based  up<m  allegatioiis  of  cuapkie 
performance  by  the  plaintiff,  he  could  not  recovw  unless  his 
proof  established  those  allegations.  Concededly  he  never 
obtained  the  certificates  which  he  was  required  to  obtain 
before  he  would  become  entitled  to  payment  under  the  agree- 
ment. Therefore,  his  remedy  if  any  was  to  be  had  upon  the 
basis  of  suitable  allegations  in  his  comfdaint,  in  whidi  he  could 
set  forth  the  performance  of  the  work  under  the  agreement  and 
the  due  performance  of  the  same  on  his  part,  save  for  tihe  pro* 
duction  of  the  certificates  of  the  engineer  and  as  to  those  he 
should  have  pleaded  the  facts  excusing  theit  non-'production. 
In  Weeks  v.  O'Brien  (141  N.  Y.  199,  202),  the  court  said: 
/'  By  the  true  construction  of  the  building  contract,  the 
procuring  by  the  plaintiff  of  the  certificate  of  the  architect 
that  the  building  had  been  completed,  was  a  conditioo 
precedent  to  his  right  to  recover  under  the  ccmtract  the  last 
installment  of  $6,158,  for  which  this  action  is  bmught.  To 
meet  this  condition  and  to  show  a  right  of  action,  it  lAoiild 
have  been  averred  in  the  complaint,  ether  generally  or  speeiatty, 
that  the  conditions  precedent  had  been  performed,  ot  if  the 
plaintiff  relied  upon  a  matter  excusing  Ism  from  procuring 
this  certificate,  the  facts  should  have  been  stated.'^ 

In  Stem  v.  McKee  (70  App.  Div.  142)  the  court  said  (at  p* 
145) :  ^'  Plaintiff  having  pleaded  fuU  performance  ci  the 
contract  could  not  recover  without  establishing  that  fact. 
This  he  did  not  do,  and,  therefore,  the  motion  of  the  defend- 
ant<^  at  the  close  of  the  trial  to  dismiss  the  complamt  on 
that  ground  should  have  been  granted."    And  at  page  146: 
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''The  plamtiff,  ttierelord,  haying  aUeged  p^formance,  waa 
bound  to  esfcahliah  thsJt  faot,  and  f attuig  to  do  so,  no  recovery. 
could  be  bad.  (La  ChieoUe  v.  Bichm6nd  R,  &  EL  Co.,  15 
App.  Div.  880;  Scknaier  v.  Nathan,  31  id.  225;  McEnbyre  v. 
Tuchfsr,  36  id  53;  Cm  v.  HBUarm,  64  id.  650.)  But  in  this 
oomieotion  it  is  suggeBted  that  the  recovery  cau  he  upheld  upoo 
the  theory  that  ^ahtwald  was  eveused  frooa  full  perf oxmanoe 
by  leafldn  of  the  defendants'  refusal  to  proceed*  This  cannot 
be  done  for  the  reaeon  that  th«ieadre  no  apporopmte  aUi^Ei^ions 
in  the  complaint  which  would  pensnt  a  reeovary  upon  that 
ground.  The  plaintiif  having  predicated  his  right  to  reciov^  on 
the  breach  of  the  agreonenti  was  boiund  to  altegfs  and  inrove 
pa:formance  on  the  part  of  his  assignor,  or  an  excuse  for  non- 
pa-formance,  and  if  an  excuse  were  relied  upon,  then  he  waa 
bound  to  allege  facts  constituting  such  excuse,  and,  in  addition 
thereto,  tiiat  he  was  at  that  time  ready  and  had  th^  ability  to 
parform,  and  would  have  d<»ke  so  exc^t  for  the  acts  of  the 
other  parties  to  the  contract"  The  respcmd^it  herein  sedoB 
to  sustain  this  recovery  upon  the  authority  of  Smith  v.  Wetmore 
(167  N.  Y.  234),  but  this  court  in  Tribune  Amu.  v.  Eisner 
&  Menddacn  Co,  (70  App.  Div.  172)  parsed  upon  this  content 
tkxi,  and  Mr.  Justice  Lauohlck  said  therein  (at  p.  173) :  The 
contention  of  the  i^aintifl  is  that  it  was  ready  and  willing 
to  perform,  but  that  the  defendant  failed  to  f wniflh  the  adver- 
tising matter  with  which  it  could  perform,  and  itS:  counsel 
cites  %\m  ease  of  SmA  v.  Webmre  (167  N.  Y.  234)  to  sustain 
this  propositimi.  In  that  case  the  evidence  showing  perform- 
ance on  the  part  of  the  plaintiff  was  received  without  objection, 
and  the  complaint  was  for  that  reason  amended  on  I4[^>eal  to 
conform  to  the  proof,  and  we  think  the  rule  stated  by  the  court, 
that  '  when  performance  of  a  contract  is  alleged  by  the  plain- 
tiff and  denied  by  the  defendant,  it  is  competent  for  the 
plaintiff  to  prove  that  the  defendant  would  not  allow  him  to 
perform,  or  repudiated  the  contract,  or  had  committed  a 
breach  of  it  himself  by  hindering  performance,  or  refus- 
ing to  abide  by  its  obligations,'  does  not  apply  in  this  case. 
Here  the  defendant  did  not  repudiate  the  contract.  It  merely 
failed  to  call  upon  the  phdntiff  to  perform,  and  the  plaintiff 
made  no  request  for  performance  on  the  part  of  the  defendant. 
We  think  this  case  is  governed  rather  by  the  doctrine  now 
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firmly  established  that  under  a  oomplaint  for  full  performance 
of  a  contract,  proof  of  matters  excusing  or  waiving  performance 
is  not  admissible,  and  recovery  may  not  be  had  upon  that 
theory.  (GaUing  v.  Central  Spar  Verein,  67  App.  Div,  50;  73 
N.  Y.  Supp.  496;  Fox  v.  Davidson,  36  Ak>.  Div.  169;  55  N.  Y. 
Supp.  524;  La  CkicoUe  v.  Richmond  JB-  &  EL  Co.,  16  App.  Div. 
380;  44  N.  Y.  Supp.  75;  Weeks  v.  O'Brimy  141  N.  Y.  199;  36 
N.  E.  Rep.  185.) ''  In  the  case  at  bar  the  testimony  received 
on  behalf  of  the  plaintiff,  excusing  non-i)^ormance,  was  ail 
received  over  the  defendant's  objections  and  exceptions, 
which  repeatedly  called  attention  to  the  variance  between  the 
pleading  and  the  proof,  and  no  motion  was  ever  made  to  con* 
form  the  pleadings  to  the  proof.  Furth^more,  the  case  was 
submitted  to  the  jury  on  an  erroneous  diarge,  which  allowed 
them  to  render  a  verdict  for  the  plaintiff  in  an  action  based 
solely  upon  full  performance  of  a  contract,  if  they  found  that 
partial  failure  to  perform  had  been  excused  or  waived.  The 
determination  of  the  Appellate  Tenn  and  the  judgment  and 
order  of  the  City  Court  must,  therefore,  be  reversed  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 
While  ordinarily  the  conclusion  reached  by  us  would  lead  to  the 
dismissal  of  the  complaint,  which  should  have  been  done  upon 
defendant's  motion  at  the  close  of  the  plaintiff's  case,  still 
upon  this  record  we  are  satisfied  that  the  ends  of  justice 
require  that  a  new  trial  should  be  granted,  in  order  that  plain- 
tiff may  move  to  amend  his  complaint  and  be  in  a  position  to 
properly  present  his  case  for  determination  anew. 

Clabke,  p.  J.,  Lauohun,  Smith  and  Grernbaum,  JJ., 
concur. 

Determination  appealed  from  and  judgment  and  order  of 
the  City  Court  reversed  and  a  new  trial  ordered,  with  costs  in 
all  courts  to  abide  the  event. 
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Jacob  Hanauer,  Respondent,  v,  George  P.  Smith, 
Appellant. 

First  Depiwrtmeiit,  April  1,  1921. 

Bills  and  notes  *— aoeommodation  paper — aetton  by  transferee  — 
defense  of  lurary  betnoen  payee  and  transferee  —  eridence  that 
wtwe  aooonunodatlon  paper  admissible  ~  estoppel. 


In  an  aotion  on  promissory  notes  in  which  the  defense  interposed  is  that 
the  defendant  save  the  notes  to  a  tbsid  person  ivithoat  ^nsidaratkon 
and  solely  as  an  aeeonuKuld^tioa  and  that  the  transfer  of  the  notes  to  tbe 
plaintiff  was  usurious,  it  is  error  to  refuse  to  admit  testimony  on  the  part 
of  the  defendant,  expressly  offered  as  laying  a  basis  for  the  defense  of  usury, 
that  the  notes  were  made  and  delivered  by  the  defendant  to  said  third 
person  without  consideration  and  solely  for  the  latter^s  accommodation. 

The  defendant  assumed  the  burden  of  first  showing  when  the  notes  in 
question  aetuaUy  had  an  inception,  which  was  when  they  were  delivered 
for  value,  and  he  had  the  right  to  show  as  the  first  step  in  this  proof  that 
no  consideration  had  been  given  for  the  making  or  delivery  to  said  third 
X)erson,  which  proof  he  proposed  to  follow  by  proof  of  the  usurious  trans- 
action between  the 'third  person  and  the  plaintiff. 

Defendant  was  not  estopped  from  claiming  the  right  to  prove  that  the 
notes  were  aooommodation  notes  and  that  they  had  no  i&e^tion  nntii 
they  were  transf^red  to  plaintiff,  for  there  is  no  proof  that  plaintiff  relied 
upon  certificates  made  by  the  defendant  and  was  thereby  misled  to  his 
detriment  and  was  in  fact  ignorant  of  the  actual  natiure  of  the  transaction 
between  the  defendant  and  the  third  person. 

Appbal  by  the  d^radant,  Gewge  P.  Smith,  from  a  judg- 
mjent  of  tbe  Supreme  Court  in  favor  of  the  phtintiff ,  entered 
in  the  office  of  the  clerk  of  the  oounty  of  New  York  <^  tJbe 
13th  day  ci  NoiFember,  1920^  on  the  verdict  of  a  jury  for 
$8,329.20,  and  also  from  an  order  ent^ed  in  said  clerk's  office 
on  the  12th  day  of  Novemba*,  1920,  denying  defendant's 
motion  to  set  aside  the  verdict  and  for  a  new  trial  made  upoa 
the  minutes. 

Henry  M^  Stevenson,  for  the  appellant, 

/.  Oainsburg  [Joseph  P.' Segal  of  counsel],  for  the  respondent. 

IDowiiiNG,  J.: 

This  action  was  brought  to  recover  on  four  promissory 
notes  alleged  to  have  been  made  by  the  defendant  to  the  order 
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of  S.  C.  Sugannan  and  by  him  indorsed  and  delivered  for 
value,  before  maturity,  to  plaintiff,  which  notes  were  not  paid 
when  due.  The  answer  set  up  as  to  one  of  these  notes  that 
the  defendant's  signature  thereon  was  a  forgery;  as  to  the  other 
three  notes  the  defendant  pleaded  that  they  were  given  by 
defendant  to  Sugarman  without  coasidi^aiion  and  sole^  as 
an  accommodation  made  for  the  benefit  of  Sogannaii;  bs  to 
all  the  notes  the  defendant  {beaded  the  defease  of  usury  as 
between  Sugarman  and  plaintiff.  The  issue  of  whether  the 
name  of  defendant  was  forged  to  the  $4,000  note,  aet  forth  in 
the  second  cause  of  action,  was  found  by  the  jury  adversely 
to  defendant's  contention  and  no  valid  reason  is  suggested 
for  the  reversal  of  that  finding  of  the  jury.  It  is  urged,  how- 
ever, that  error  was  conunitted  in  the  exclusion  of  certain 
evidence  offered  by  the  defendant  upcm  the  issue  of  usuiy. 
The  defendant  endeavored  to  elicit  testimony  tending  to  show 
that  these  three  notes  were  made  and  ddSvered  by  him  to 
Sugarman  without  consideration  and  solely  for  the  latter's 
accommodation;  this  was  the  first  step  in  the  defendant's 
effort  to  prove  the  usurious  transaction  which  he  had  set  up 
as  a  defense.  This  testimony  was  expnaAy  ofiesed  as  laying 
the  basis  for  such  defense.  The  court,  howefvw,  refused  to 
receive  this  evidence.  Its  ruling  to  that  effiect  was  erroneous. 
In  Kennedy  v.  Heyman  (183  App.  Div.  421)  Mr.  Justice 
Sheabn  said: 

''The  question  presented  is  whether  the  plaintiff,  who 
purchased  an  accommodation  note  from  the  acoootmnodated 
party  at  a  discount  of  about  twelve  per  cent,  ean  reoow 
thereon  against  the  maker,  whose  contention  is  that  the  note 
is  void  for  usury. 

''There  is  no  question  whatever  but  that  the  note  was 
purely  for  the  accommodation  of  Traphagen  who  negotiated 
it  to  the  plaintiff  and  that  it  was  without  any  consideration. 
When  it  was  delivered,  Traphagen,  the  acconunodated  party, 
delivered  to  the  maker  a  paper  signed  by  him  stating:  '  Mr. 
I.  J.  Heyman  has  this  date  given  me  a  note  for  $200  for  three 
months  from  date  for  which  he  is  not  liable  and  which  I  agree 
to  pay  when  said  note  falls  due.  This  note  was  given  to  me 
for  my  accommodation.'  Right  here  might  be  noticed  a 
contention  made  by  the  plaintiff  that  defendant  is  estopped 
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from  elaiming  that  the  note  had  no  consideration  and  was 
meraly  for  accommodation  because  it  contained  the  words 
'  Valw  Received.'  There  is  no  estoppel  about  this.  It  is  a 
mere  adsBissien,  and,  as  it  was  held  in  Strickland  v.  Heniy 
(175  N.  Y.  372)  9  it  is  open  to  the  maker  to  contradict  this 
admission.  Furthamwe^  the  presence  of  tiiese  words  is  not 
even  sufficient  to  tak«  the  question  of  consideration  fx)  the 
}ury  wh^pe  aJi  the  other  evidence  dearly  shows  tiiiat  there 
was  no  eonsideration^r  (.Kramer  v.  Krcmw^  181  N.  Y.  477, 
482.) 

''  The  pJaintiff  relies  npoa  a  number  of  cases>  such  as 
Oeser  &  Co.  v!  Behrend  (151  N.  Y.  Supp.  873) ;  Emmud  v. 
Atmd»i  (14d  id.  005)  and  Klar  v.  KosHuk  (65  Misc.  R^.  199), 
holdkig  that  in  an  aotion  on  a  promissory  note  brought  by  a 
banarfide  holder  in  due  course  for  vahie  before  maturity,  under 
seeticm  96  c^  1^  N^otiable  Instruments  Law  (Qen.  Laws, 
chap.  50;  Laws  of  1897,  chap.  612;  Conscd.  Laws,  chap.  38; 
Laws  of  1909,  chap.  43),  the  d^ense  of  usury  is  not  available. 
None  of  these  cases  is  in  point.  These  caaes  deal  with  usury. 
exacted  of  the  maker  by  his  immediate  transferee,  where  ihe 
Bote  has  thereafter  come  into  the  hands  of  a  bona  fide  hdder 
in  due  course.  The  question  here  is  whether  a  party  whose 
reompt  of  a  note  constituted  its  inception  can  recover  thereon 
if  it  be  tainted  with  usmy  exacted  by  him  at  such  inception. 

''A  saie  of  acoommodation  paper  is  treated  as  a  loan  of 
money,  the  pur<2ha$er  being  the  lender  and,  the  seller  the 
bom>ww.  This  ha3  been  frequently  held,  the  last  words  of 
the  Court  of  Appeals  on  the  subject  being  in  Strickland  v. 
Henry  (supra)  where  the  court  said: '  This  action  was  brought 
on  a  promissory  note  for  $175  made  by  William  Henry  to  the 
order  of  Tony  Eheims,  who  thereafter,  and  before  maturity, 
indarMd  it  and  delivered  it  to  plaintiff,  receiving  therefor 
$157.50.  The  answar  set  up  usury,  the  claim  of  defendant  and 
RheimA  being  that  the  note  had  no  legal  inception  prior  to 
its  delivery  to  plaintiff^  inasmuch  as  it  had  been  made  by 
d^endaait  solely  for  the.  accommodation  of  Rhaims.  If  such 
were  the  fact  the  transaction  between  Rheims  and  plaintiff 
amounted  in  law  to  a  discoimt  of  an  accommodation  note  at 
a  greater  discount  than  6%,  for  the  sale  of  accommodation 
paper  is  treated  as  a  loan  of  money,  the  purchaser  being  the 
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lender  and  the  seller  the  borrower.  {Eastman  v.  8hau^  66 
N.  Y.  522;  Straus  v.  Tradesman's  Nat.  Bank,  122  N.  Y.  379.)  ' 

"As  between  the  maker  and  the  accommodated  party,  of 
course  the  note  represented  no  oUigation  whatever.  It 
had  no  inception  until  it  was  delivered  for  value.  As  was 
recently  said  in  Sabine  v.  Paine  (166  App.  Div.  9):  'The 
note  had  no  valid  inception  imtil  its  purchase  and  discomit 
by  plaintiff's  agent.'  In  that  case  M.  S.  Paine  executed  a 
note  for  the  face  amoimt  of  $2,100  to  one  Vachetx>n,  who  sold 
it  to  the  plaintiff  for  $1,850.  Under  such  circumstances 
the  court  held  that  the  transaction  was  usurious  and  that  the 
paper  was  void. 

''  it  may  be  said  that  this  is  a  harsh  rule,  but  we  are  dealing 
with  one  who  knowingly  exacted  usury.  As  a  matter  <rf 
law  and  fact  the  plaintiff  was  lending  a  borrows  $181.50 
for  which  he  was  to  receive  $203,  or  a  profit  of  $21.50,  which 
is  at  the  rate  of  eleven  and  eight-tenths  per  cent.  It  is  not  the 
case  of  ordinary  discount  at  a  legal  rate,  but  is  a  plain  loan  at 
a  usurious  rate.  The  lender  in  such  case  is  put  ujKjn  inquiry. 
He  knows  that  if  the  note  had  a  valid  inception  and  was 
originally  delivered  by  the  maker  for  value  there  can  be  no 
defense  of  usury  or  of  any  other  infirmity  in  the  transaction. 
But  he  also  knows,  or  must  be  held  to  know,  that  if  the  incep- 
tion of  the  note  consists  in  its  negotiation  to  him,  the  transac- 
tion is  nothing  but  an  ordinary  loan,  and  if  usurious  the 
transaction  is  void.  As  Mr.  Justice  Lattghlint  said  in  his 
frequently  cited  opinion  in  Schlesinger  v.  KeUy  (114  App.  Div. 
646),  quotmg  Strickland  v.  Henry  (66  id.  23):  '  The  holder  is 
bound  to  know  the  character  of  the  paper  he  is  dealing  in, 
and  if  it  turns  out  to  be  accommodation  paper  the  transacti^i 
is  usurious.  Of  course,  a  person  taking  negotiable  paper 
must  determine  at  his  peril  whether  or  not  it  has  had  an 
inception.'  This  must  be  so,  however  strongly  one  may  wish 
to  uphold  the  stability  of  commercial  paper  and  enforce  the 
obligations  of  those  who  put  it  into  currency  and  circulation. 
Legal  inception  of  a  note  is  the  very  foundation  of  liability. 
As  a  purchase  of  an  accommodation  note  is  a  mere  loan  by 
the  purchaser  to  the  seller,  and  as  such  a  loan  at  usurious 
interest  is  void,  and  as  the  proof  here  conclusively  shows 
that  such  was  the  transaction,  there  can  be  no  recovery  and 
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the  determination  of  the  Appellate  Term  should  be  reversed, 
with  costs,  and  the  judgment  of  the  Municipal  Court  in  favor 
of  the  defendant  affirmed,  with  costs." 

The  defendant  assumed  the  burden  of  first  showing  when 
the  notes  in  question  actuaUy  had  an  inception,  which  was 
when  they  were  delivered  for  value.  He  had  the  right,  there- 
fore, to  show  as  the  first  stq3  in  this  proof  that  no  consideration 
had  been  given  for  the  making  or  delivery  to  Sugafman. 
This  proof  he  proposed  to  follow  by  proof  of  the  usurious 
transaction  between  Sugarman  and  the  plaintiff.  The  refusal 
to  receive  the  proffered  evidence  upon  both  these  elements  of 
the  defense  was  error  which  requires  the  reversal  of  this  judg- 
ment and  order  and  the  granting  of  a  new  trial. 

Plaintiff's  contention  that  the  defendant  is  estopped  from 
claiming  the  right  to  prove  that  the  notes  were  accommodation 
notes,  and  that  they  had  no  inception  imtil  they  were  trans- 
ferred to  plaintiff,  is  without  force  for  the  reason  that  there  is 
no  proof  that  plaintiff  relied  upon  the  certificates  made  by 
defendant  and  was  thereby  misled  to  his  detriment  and  that 
he  was,  in  fact,  ignorant  of  the  actual  nature  of  the  transaction 
as  to  these  notes  between  the  defendant  and  Sugarman. 

The  judgment  and  order  appealed  from  will  be  reversed 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the 
event. 

Clarke,  P.  J.,  LAuamjN,  Smith  and  Gbeenbaum,  JJ., 
Goncur. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 

App.  Div.— Vol.  CXCVI.       3 


Digitized  by 


Googk 


34  Santolo  v.  Intbrborouoh  Rapid  Transit  Co. 

First  Bepartmeni,  April,  1981.  [VoL  105 


Raffaele  Santolo,  as  Administrator,  etc.,  of  Luigia  San- 
tolo, Deceased,  Respondent,  v.  Intbrborottgh  Rapid 
Transit  Company,  Appellant. 

First  Department,  April  1,  1921. 

Street  ndlw*^  —  ttetlon  to  reoover  for  6ibMx  of  ponoa  iajurod  ia 
door  of  tubwaj  trsia -- death  from  loAmr  pneiunonia  —  injurj 
not  prozixMte  cause  of  death. 

In  an  aotion  to  recover  for  deatk  it  appeared  that  deeedeat,  wUle  she  mm 
flJightinff  from  a  subway  taratn)  was  caoght  and  squeezed  between  the 
door  sad  the  door-jamb,  bruising:  her  left  arm,  shoulder  and  side; 
that  she  was  taken  to  a  hospital  but  refused  to  remain  there  and 
proceeded  to  her  home  by  subway;  that  there  was  no  fracture  of  any 
bones;  that  pneumonia  developed  some  three  weeks  after  the  accident; 
that  immediately  following  the  accident  escaamnation  diowed  no  evidence 
of  pneumonia,  and  that  a  short  time  before  pneumonia  developed  there 
was  some  evidence  that  she  was  suffering  trcaxi  influenza. 

Hddf  on  all  the  evidence,  that  the  accident  was  not  the  proximate  cause 
of  the  death  from  lobar  pneumonia  but  that  there  was  a  competent 
independent  intervening  cause  between  the  negligent  act  of  the  defendant 
and  the  death,  and  that  a  verdict  in  favor  of  the  i^aintitf  was  against 
the  evidence. 

Orexnbaxtm,  J.,  dissents,  with  opinion. 

Appeal  by  the  defendant,  Interborough  Rapid  Trai^it 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  <rf 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Bronx  on  the  18th  day  of  February,  1920,  on  the  verdict  of  a 
jury  for  $8,000,  and  also  from  an  order  entered  in  igaid  clerk^s 
office  on  tbe  6tii  day  of  March^  1920,  denying  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

/.  Ralph  HiUon  of  counsel  [James  L.  Qtutckeribush,  attorney], 
for  the  appellant. 

Frederick  P.  Close  of  counsel  [Thomas  G.  Price  with  him  on 
the  brief;  Clark,  Close  <St  Davis,  attorneys],  for  the  respondent. 

Page,  J.: 

The  action  is  brought  by  an  administrator  to  recover  damages 
for  negligently  causing  the  death  of  the  deceased.  On  Sep- 
tember 24,  1918,  while  the  decedent,  accompanied  by  four 
other  women,  was  alighting  from  a  down-town  subway  train 
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at  the  Fiftieth  street  station  <m  the  Lexington  avenue  hne, 
the  door  of  the  train  was  closed  by  the  guard  and  she  was 
caught  and  squeezed  between  the  door  and  the  door-jamb, 
bruising  her  left  arm,'  shoulder  and  side.    The  guard  opened 
the  door  and  her  friends  assisted  the  decedent  to  a  chair. 
They  told  the  ticket  chopper  and  also  the  ticket  f^nt  of  the 
accident.    The  latter  inquired  whether  she  desired  him  to  send 
for  a  doctor  and  she  said  no,  and  the  five  women  proceeded 
upstairs.    In  about  fifteen  minutes  they  returned  and  said  that 
the  decedent  was  suffering  a  great  deal  of  pain  and  would 
like  to  have  him  send  for  a  doctor,  whereupon  the  doctor  and 
an  ambulance  came  from  Bellevue  Hospital  and  after  an 
examination  the  doctor  took  the  decedent  to  B^evue  Hos- 
pital, her  friends  following.    The  decedent  refused  to  remain  at 
the  hospital  and  proceeded  home  by  subway.    A  Dr.  Rueck 
was  called  on  the  night  of  the  day  of  the  accident;  and  be 
testified  that  he  found  the  decedent's  left  shoulder  discolored, 
that  she  could  not  raise  her  left  arm,  and  that  she  complained 
of  pain  in  the  entire  left  side  of  her  chest.    He  made  an  exami- 
nation and  discovered  that  there  was  no  fracture  of  any  of  the 
bones  either  of  the  arm  or  shoulder  or  of  the  ribs.    He  told 
her  to  apply  wet  dressings  to  the  shoulder  and  put  her  arm  in 
a  sling.    He  attended  her  until  the  tenth  day  of  October.    He 
testified  that  during  this  time  he  made  frequent  examinations 
of  the  chest  with  a  stethoscope  and  found  no  evidence  of 
pneumonia;  she  had  no  temperature  or  sore  throat.    He 
testified  further  that  he  did  not  see  the  deceased  again  until 
the  twenty-seventh  day  of  October  when  she  had  lobar  pneu- 
monia on  the  left  side  in  the  last  stage  and  also  had  rales  in 
the  other  lung.    He  testified  that  the  decedent  did  not  have 
influenza  and  that  he  did  not  attend  the  children  for  influenza 
and  that  he  did  not  report  her  to  the  board  of  health  as 
suffering  from  influenza  on  October  sixteenth,  but  when  con- 
fronted with  a  report  that  he  made  to  the  board  of  health  of 
influenza  cases,  dated  on  the  sixteenth  of  October,  in  which 
he  had  reported  the  deceased  and  her  five  children  suffering 
from  influenza,  he  corrected  his  statement  and  said  that  he 
mast  have  visited  them  on  about  that  day  as  he  gave  the  time 
of  their  having  had  the  influenza  as  one  day.    On  October 
eighteenth  Dr.  Crump,  the  family  physician,  called.    He 
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testified  that  he  had  been  summoned  two  days  before^  but  had 
been  imable  to  call  on  the  deceased  because  that  was  the 
height  of  the  influenza  epidemic  and  he  had  been  so  occupied 
with  other  cases.  When  he  called  on  the  eighteenth,  he  found 
her  suffering  from  lobar  pneumonia.  From  this  she  died  on 
the  twenty-eighth  day  of  October. 

The  defendant  denied  knowledge  that  any  accident  had 
happened,  and  called  members  of  the  train  crew,  who  were 
stated  to  have  been  operating  the  train  which  the  decedent 
claimed  to  have  taken,  and  they  testified  that  no  such  occur- 
rence happened.  But  the  ticket  chopper  and  the  station  agent 
both  admitted  that  the  deceased  and  her  friends  spoke  to 
them  in  r^ard  to  the  accident  and  that  the  ticket  agent  sent 
for  the  doctor  and  ambulance.  The  defendant  further  con- 
tended that  the  death  of  the  decedent  was  not  occasioned  by 
the  injury  sustained  from  the  closing  of  the  door. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $8,000. 
The  questions  presented  on  this  appeal  are:  Was  the  injury 
the  proximate  cause  of  the  decedent's  death,  and  was  the 
verdict  excessive? 

Mr.  Justice  Rumsey  has  very  clewly  stated  the  rule  to  be 
applied  in  determining  liability  in  a  case  of  this  character 
in  Weber  v.  Third  Avenue  R.  R.  Co.  (12  App.  Div.  512,  514): 
*'  The  question  always  is,  was  there  an  unbroken  connection 
between  the  wrongful  act  and  the  injury  —  a  continuous 
operation?  Did  the  facts  constitute  a  continuous  succession 
of  events  so  linked  together  as  to  make  a  natural  whole,  or 
was  there  some  new  and  independent  cause  intervening  between 
the  wrong  and  the  injury?  {Milwaukee  &  St.  Paul  Railway 
Co.  V.  KeUogg,  94  U.  S.  469.)  It  is  not  necessary  for  the 
plaintiff,  who  claims  that  the  injury  was  the  proximate  cause 
of  the  consumption  of  which  this  man  died,  to  show  that  it 
was  the  only  cause.  It  is  sufficient  if  she  establishes  that  the 
injury  set  in  motion  other  causes  which  produced  the  disease 
and  the  death,  but  which,  in  the  absence  of  this  injury,  would 
not  have  produced  it.  {PoUett  y.Long,  56  N.  Y.  200.)  But 
this  proof  on  the  part  of  the  plaintiff  must  be  made  by  evidence 
which  establishes  the  fact,  and,  unless  the  evidence  is  sufficient 
to  show  the  connection  between  the  immediate  cause  of  the 
death  and  the  injury  received,  the  plaintiff  cannot  recover/' 
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Tested  by  this  rule,  I  am  of  opinion  that  the  verdict  was 
eontrary  to  the  weight  of  the  evidence.  There  appears  to  be 
a  competent  independent  cause  intervening  between  the 
negllg^it  act  of  the  defendant  and  the  death.  If  the  decedent 
had  influenza  on  or  prior  to  October  sixteenth,  as  would 
appear  from  the  report  filed  by  Dr,  Rueck,  it  might  have  be«i 
the  cause  of  h^  death.  It  is  well  known  that  during  the 
epidemic  <A  influenza  in  1918  pneumonia  followed  in  many 
cases  and  a  great  mtany  deaths  from  that  cause  followed  the 
influenza  without  other  cause.  The  decedent's  husband  and 
a  neighbor  who  called  in  daily  and  assisted  with  the  housework 
and  care  of  the  children  denied  that  the  decedent  had  had 
influenza  or  that  the  children  had  influenza.  Therefore,  the 
evidence  that  the  defendant  had  influenza  is  limited  to  the  report 
made  by  Dr.  Rueck  to  the  board  of  health.  That  the  pneumonia 
developed  as  a  result  of  the  injury  to  the  arm  and  side  would* 
appear  doubtful,  from  the  fact  that  from  September  twenty-fifth 
to  October  tenth  no  symptoms  of  pneumonia  were  discovered, 
although  a  careful  examination  was  made  of  the  patient. 

In  the  cases  where  an  injury  has  been  held  to  be  the  proxi* 
mate  cause  of  death  resulting  from  consumption,  pneumonia  or 
other  disease,  there  has  been  a  continuous  succession  of  events 
down  to  the  time  of  the  death,  and  a  direct  relation  between 
the  injury  and  the  development  of  the  disease.  {Hurley  v.  N.  Y. 
&  Brooklyn  Brewing  Co.,  13  App.  Div.  167;  PurceU  v.  Lauer^ 
14  id.  33;  Wood  v.  N.  Y.  Cmtral  A  H.  R.  R.  R.  Co.,  83 
id.  e04;  Etchholz  v.  Niagara  Falls  H.  P.  &  M.  Co.,  68  id. 
441;  SaOie  v.  New  York  City  Railway  Co.,  110  id.  665;  FoUsv. 
Robertson,  188  id.  350.)  In  the  case  imder  consideration,  the 
only  evidence  that  the  pneumonia  from  which  the  decedent 
died  was  the  result  of  the  accident  is  the  testimony  of  medical 
experts.  The  evidence  was  eonflictii^  as  to  the  existence  of  a 
supervening  influenza. 

It  is  not  necessary  in  the  view  we  take  of  this  case  to  con-* 
aider  the  amount  of  the  verdict.  Under  the  conditions  of 
the  proof,  the  judgment  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Ci^AiiKB,  P.  J.,  LAUQHiiEN  and  Smith,  JJ.,  concur;  Orkbk- 
BAUM,  J.,  dissents. 
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Gresnbaitm,  J.  (dissenting): 

The  testimony  of  the  medical  experts  called  on  behalf  of 
plaintiff  was  that,  in  their  opinion  upon  the  state  of  facts 
assumed  in  the  hypothetical  question  which  embodied  the 
testimony  given  in  behalf  of  the  plaintiff,  pneumonia  was  due 
to  her  injury. 

Dr.  Maurice  Fishberg  testified :  ''  In  a  case  such  as  detailed 
just  now  in  this  hypothetical  question,  the  injury  was 
undoubtedly  one  of  those  factors  whidi  predispose  to  the 
development  of  pneumonia;  whether  influenza  or  not  is 
immaterial."  He  also  testified:  ''Now  and  then  I  see  a 
case  of  lobar  pneumonia  which  is  not  of  influenza  at  all.  It 
happens  to  be  co-incidental." 

Dr.  Phillip  F.  O'Hanlon  also  testified  to  plaintiff's  hypo- 
thetical question,  which  included  the  assumption  that  during 
the  period  of  her  illness  the  deceased  was  suffering  from 
influenza,  stating  that  the  injury  which  she  received  on  Septem- 
ber twenty-seventh  was  a  competent  producing  cause  of  the 
pneumonia  which  she  had  on  October  eighteenth  and  from 
which  she  died. 

Dr.  Rueck,  who  attended  the  deceased  for  a  portion  of  the 
time  between  the  injury  and  her  death,  also  testified  that  the 
accident  .was  a  competent  producing  cause  of  the  pneumonia 
from  which  the  intestate  died.  It  thus  became  a  question 
of  fact  whether  plaintiff  had  established  by  a  preponderance 
of  the  evidence  that  the  injury  was  a  competent  producing 
cause  of  the  pneumonia.  There  was  no  exception  taken  to 
the  charge  of  the  court  wpon.  that  subject.  The  jury's  verdict 
should  not  lightly  be  disturbed.  How  much  weight  to  attach 
to  the  testimony  of  the  medical  experts  was  a  question  for  the 
jury  to  determine.  It  seems  to  me  that  the  majority  opinion 
lays  entirely  too  much  stress  upon  certain  evidence  given  by 
the  medical  experts  who  testified  in  behalf  of  the  defendant 
in  which  they  stated  that  pneumonia  following  an  injury 
usually  devdops  anywhere  from  six  to  twenty-four  hours  to 
three  or  four  days  i^ter  exposure,  and  also  to  the  assumption 
that  the  deceased  had  influenza  during  her  last  ittnan  and 
that  the  pneumonia  was  a  result  of  that  disease. 

With  respect  to  the  time  when  pneumonia  would  manifest 
itself  after  the  injury  Dr.  O'Hanlon  said  that  would  be  from 
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a  few  hcrars  to  six  or  wrea  days  iod  eocplaining  what  he  meant 
by  that  he  testified  as  follows:    ^^  When  I  say  that  pneumonia 
would  manifest  itself  I  am  speaking  now  in  a  purely  patho- 
logical sense.    That  is  the  process  of  development  of  an  injmy 
in  the  Imig,  not  that  it  may  be  piaroeptible  or  that  it  may  be 
discovered,  I  am  not  discussing  that,  I  am  speaking  of  the 
pathological  sequence  that  takes  place  after  an  injury  or  in 
a  pneusuonia  from  an  infected  character,  whether  it  can  be 
discovered  or  not  depends  largely  upon  the  means  and  the 
ability  of  the  person  making  the  examination  of  the  symptomSi 
that  mig}it  call  attention  to  the  condition.''    Such  was  his 
testimony  upon  the  cross-examination.    He  testified,  on  his 
direct  when  asked  to  explain  what  the  term  ''  traumatic 
pneumonia''  is,  as  follows:    ^'A  traumatic  pneumonia  is  a 
pneumonia  following  the  application  of  viol^ice  in  the  form 
of  blows  or  falls  to  the  chest  in  which  the  lung  itself  becomes 
bruised.    The  first  stage  is  a  stage  of  inflammation  —  I  mean 
the  first  stage  is  a  stage  of  congestion.    Then  follows  the  stage 
of  inflammation.    The  air  cells  —  the  lungs  themselves  are 
made  up  of  blood  vessels  and  air  cells,  the  cells  are  lined  with 
^itheliiun,  the  cells,  and  in  the  center  a  space  for  the  air. 
As  this  inflammatory  condition  following  congestion  takes 
place,  the  air  cells,  like  the  bricks  from  a  wall,  fall  into  the 
opening,  shutting  off  the  opening  and  excluding  all  air.    That 
is  the  meaning  of  pneumonia,  absence  <rf  air  in  the  air  cdls 
in  the  lungs.    This  extends  along  the  line  of  least  resistanoe, 
sometimes  hapB  about  from  place  to  place,  particularly  in 
grippe  —  pneimionia,  where  we  have  what  is  called  a  patchy- 
pneumonia,  that  is,  a  pneumonia  which  may  be  compared  to 
a  ham  with  the  skin  taken  off,  where  the  women  put  the 
peppers  aU  aroimd  it  at  different  points,  that  is  what  I  call 
a  patchy  pneumonia.    As  time  goes  on  and  the  power  of 
resistance  lessens,  and  toxicity  which  is  a  fatal  element  in 
all  pneumonias,  the  giving  off  of  toxins  from  the  bacteria 
themselves,  these  coalesce  and  run  together,  and  you  get 
lobular  pneumonia,  a  small  lobe  around  the  bronchial  tubes, 
or  extension  into  the  whole  lobe,  which  is  the  lobe  there. 
There  are  five  lobes,  two  on  the  left  side  and  three  on  the 
rig^t  side,  separate  compartments.    Usually  pneumonia  begins 
in  the  lower  lobe  of  the  left  limg,  will  go  on  to  resolution,  that 
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is,  to  cure.  If  the  pneumonia  is  the  diplococcus  pneumonia, 
the  bug  which  is  most  often  identified  with  pneumonia^  in 
traumatic  pnexunonia,  there  is  no  invasion,  no  toxicity,  no 
I)oisoning  resulting,  but  the  occlusion  of  the  sit  is  just  as  com- 
plete in  one  instance,  because  the  inflammatory  condition  is 
brought  about  by  violence  in  one  instance  and  the  inflamma* 
tory  condition  in  the  other  instance  is  brought  about  by 
destructive  toxin  emanating  from  the  bug  itself,  in  the  other 
instance,  but  the  res\ilt  is  the  same.  All  pneumonia  is  the 
absence  of  air  in  the  lung." 

After  thus  explaining  traumatic  pneumonia  in  his  own  way, 
he  gave  it  as  his  opinion  that  the  death  of  the  intestate  f  rmn 
pneumonia  some  weeks  after  the  accident  to  her  resulted 
from  the  injury  which  she  had  received. 

It  also  appears  from  the  evidence  that  the  influenza  of  1918 
was  of  a  very  puzzling  nature  and  indeed  it  was  a  matt^  of 
common  knowledge  that  the  physicians  knew  very  little  about 
that  dread  disease. 

Moreover,  as  bearing  upon  the  question  whether  the  injury 
resulted  in  pneumonia  without  an  intervening  independent 
cause  which  brought  it  about,  the  jury  was  justified  in  con- 
adering  the  evidence  that,  save  for  one  hour,  the  deceased 
had  been  continuously  confined  to  her  bed  from  the  day  of 
the  injury  until  the  moment  of  her  death. 

It  se^ns  to  me  that  it  was  peculiarly  a  question  for  the 
jury  as  to  what  caused  her  death  and  that  upon  the  state  of 
the  proofs  this  court  should  not  disturb  their  verdict. 

The  judgm^xt  should  be  affirmed,  with  costs. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 
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Truly  Warner,  Appellant,  v.  Amelia  Dunlap,  Also  Known 
as  Ameua  N.  Dunlap,  Respondent. 

First  DeportzDfiat,  April  1,  1921. 

Appeal  -—  time  to  appeal  by  administrator  of  party  dying  after  entry 
of  judgment  —  extension  of  time. 

Where  a  party  to  an  action  dies  after  the  entry  of  judgment  his  adminis- 
trator, under  section  785  of  the  Code  of  Civil  Procedure,  must  procure 
an  order  for  leave  to  appeal,  enter  the  same  and  serve  a  notiee  of  appeal 
within  four  montlis  after  the  party's  death,  and  tibe  court  is  without 
power  to  extend  the  time  to  appeal  beyond  that  period. 

Appeal  by  the  plaintiff,  Truly  Wamer,  from  so  much  of 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  13th  day  of  September,  1920,  as  resettled 
by  an  order  entered  in  said  clerk's  office  on  the  8th  day  of 
October,  1920,  and  as  further  resettled  by  an  order  entered 
in  said  clerk's  office  on  the  8th  day  of  February,  1921,  as 
grants  the  motion  of  David  L.  Weil,  as  temporary  adminis- 
trator of  the  estate  of  the  defendant,  for  leave  to  appeal  from 
the  judgment  entered  in  this  action,  and  from  so  much  of 
said  order  as  resettled  as  gives  to  the  temporary  administrator 
imtil  the  28th  day  of  September,  1920,  to  appeal  from  said 
judgment. 

Appeal,  also,  from  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  8th  day  of  October, 
1920,  denying  plaintiff's  motion  to  have  the  court  declare 
that  so  much  of  the  motion  theretofore  made  by  David  L. 
Weil,  as  temporary  administrator,  as  prayed  for  an  order 
allowing  him  to  appeal  from  the  judgment  entered  herein, 
had  been  waived,  abandoned  and  abated. 

Louis  SaUmt  of  counsel  [Joseph  J.  Cunningham  with  him 
on  the  brief;  Morton  Stein,  attorney],  for  the  appellant. 

Edward  Maxson,  for  the  respondent. 

Greenbaum,  J.: 

The  facts  are  that  a  judgment  was  entered  against  defend- 
ant on  April  20,  1920,  in  favor  of  the  plaintiff;  that  copies  of 
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the  judgment  and  order  denying  motion  for  a  new  trial  were 
duly  served  on  the  defendant's  attorney  on  April  20,  1920; 
that  on  the  2d  day  of  May,  1920,  and  before  any  noti6e  of 
appeal  was  served,  the  defendant  died;  that  on  July  30,  1920, 
temporary  letter?  of  administration  of  decedent's  estate  were 
issued  to  David  L.  Weil  by  the  Surrogate's  Court  of  the 
county  of  New  York;  that  the  t^nporary  administrator 
served  notice  of  motion  on  the  26th  day  of  August,  retimiable 
on  the  31st  day  of  August,  1920,  for  an  order  substituting 
the  temporary  administrator  as  party  defendant  in  the  place 
and  stead  of  the  deceased  defendant  and  allowing  an  appeal 
to  be  taken  by  the  administrator  from  the  judgment  heretofore 
described  pursuant  to  section  785  of  the  Code  of  Civil  Pro- 
cedure; that  on  August  31,  1920,  the  return  day  of  the  motion, 
a  representative  of  the  attorney  for  the  plaintiff  attended  at 
Special  Term,  Part  1,  and  upon  the  call  of  the  calendar  stated 
that  there  was  no  objection  to  the  granting  of  the  motion; 
that  the  court  thereupon  published  the  following  memorandimi : 
"  Motion  for  leave  to  substitute  the  temporary  administrator 
as  a  party  defendant  is  granted-  No  opposition.  Settle 
order  on  notice; "  that  notice  of  settlement  was  given,  return- 
able on  the  8th  day  of  September,  1920,  accompanied  by  a 
proposed  order  which  contained  a  provision  giving  the  tem- 
porary administrator  ''  leave  to  take  an  appeal  from  the  said 

judgment  on  or  before  the day  of ,1920;"  that 

the  plaintiff  submitted  to  the  court  a  counter  proposed  order 
together  with  an  affidavit  of  Lewis  Epstein  setting  forth  that 
no  order  allowing  the  appeal  to  be  taJken  had  been  entered  prior 
to  September  3,  1920,  and  that  the  last  day  for  the  temporary 
administrator  to  take  an  appeal  was  the  2(1  day  of  September, 
1920;  that  the  counter  proposed  order  contained  a  provision 
for  the  substitution  of  the  administrator  and  the  further 
provision  which  reads  as  follows:  "Ordered,  that  except  as 
aforesaid  the  same  motion  is  hereby  declared  to  have  been 
waived  and  abandoned  since  the  making  thereof  and  that 
the  same  is  abated. 

It  also  appears  that  in  addition  to  submitting  counter 
proposed  orders,  the  plaintiff  on  September  3,  1920,  moved 
upon  affidavit  showing  inter  alia  that  the  time  for  the  admin- 
istrator's appeal  had  expired  on  September  2,  1920,  for  an 
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order  that  so  much  of  the  motkm  tiieretof  we  made  by  David 
L.  Weil;  as  temporary  administrator,  as  prayed  for  an  order 
allowing  him  to  appeal  from  the  aforesaid  judgment,  be 
declared  waived,  abandoned  and  abated. 

The  order  proposed  in  behalf  of  the  temporary  administrator 
was  signed  granting  him  leave  to  take  the  appeal  from  the 
judgment  on  or  before  September  28,  1920.  The  plaintiflF's 
motion  that  the  order  allowing  tJne  administrator  to  appeid 
from  the  judgment  entered  in  the  above-entitled  action  had 
been  waived,  abandoned  and  abated  was  denied. 

It  is  well  settled  that,  excepting  mider  the  circumstaiKses 
set  forth  in  section  785  of  the  Code,  the  court  is  powerless 
to  extend  the  tune  for  taking  an  appeal.  (Code  Civ.  Proc. 
§  784;  Humphrey  v.  Chamberlain,  11  N.  Y.  274;  Wait  v.  Van 
AUen,  22  id.  319;  8alle9  v.  BuOer,  27  id,  638;  OtuirarUee  Trust 
Co.  V.  P.,  R.  &  N.B.B.  R.  Co.,  160  id.  1.) 

Section  785  (as  amd.  by  Laws  of  1877,  chap.  416)  pro* 
vides:  "  Where  a  party  entitled  to  appeal  from  a  judg- 
ment or  order,  or  to  move  to  set  aside  a  final  judgment 
for  error  in  fact,  dies  either  before  or  after  this  chapter 
takes  effect,  and  before  the  expiration  of  the  time  within 
which  the  appeal  may  be  taken,  or  the  motion  made,  the 
court  may  allow  the  appeal  to  be  taken,  or  the  motion  to  be 
made,  by  the  heir,  devisee,  or  personal  representative  of  the 
decedent,  at  any  time  withm  four  months  after  his  death." 

It  is  plaintiff's  contention  that  section  785,  imder  which 
the  administrator  moved  for  leave  to  appeal,  Kmited  the  time 
within  which  the  notice  of  appeal  can  be  served  to  four  months 
from  the  day  of  the  death  of  the  decedent  and  that  the  order 
granting  leave  to  appeal  having  been  entered  after  the  expira- 
tion of  the  four  months  was  nugatory  and  of  no  ^ect. 

The  language  <^  seetkm  785  ifi  not  felicitous.  A  careful 
study  of  its  evident  meaning  coavinees  us  that  the  Legislature 
thereby  intended  to  extend  the  right  of  appeal  to  the  heu^, 
devisees  or  legal  representatives  of  a  party  whose  death  pre- 
vented an  appeal,  and  that  a  fixed  period  of  time,  i.  e.,  four 
months,  after  such  death  within  which  to  perfect  an  appeal, 
was  deemed  by  the  Legislature  to  be  sufficient,  doubtless 
taking  into  account  xmavoidable  delays  incident  to  obtaining 
letters  t^twnwtwy  or  of  administration. 
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The  effect  of  the  amendment  eonsequently  is  that  at  any 
time  within  four  months  of  the  death  of  a  party,  his  heirs, 
devisees  or  personal  representatives  may  serve  a  notice  of 
appeal  or  make  a  motion  to  set  aside  a  final  judgment  for 
error  in  fact,  provided,  however^  that  Uie  court  has  allowed 
an  appeal  to  be  taken.  It  follows,  therefore,  that  both  the 
order  for  leave  to  appeal  must  be  entered  and  the  notice  of 
appeal  following  the  order  must  be  served  within  four  months 
of  the  death  of  the  party. 

Unless  the  appeal  is  actually  taken  by  permission  of  the 
court  (not  a  ju(^e  out  of  court)  within  the  foiu:  months,  the 
court  is  powerless  to  extend  the  time  to  appeal  beyond  that 
period. 

It  follows  that  the  orders  appealed  from  must  be  reversed, 
with  ten  dollars  costs,  the  motion  for  leave  to  appeal  from  judg- 
ment denied,  and  the  motion  to  declare  the  appeal  abandoned 
granted. 

DowLiNG,  Laughlin,  Smpth  and  Merrell,  JJ.,  concur. 

Orders  reversed,  with  ten  dollars  costs  and  disbursements; 
motion  for  leave  to  appeal  from  judgment  denied,  and  motion 
to  declare  appeal  abandoned  grasited. 


The  People  of  the  State  of  New  York  ex  rel.  James  A. 
Delehanty  and  James  A.  Delehanty,  Appellants,  v. 
John  F.  McIntyre,  Respondent. 

First  Department,  April  1,  1021. 

ElectioDB  —  quo  warranto  to  try  title  to  office  —  proceedings  to 
recount  baUots  —  stipulation  dispensing  with  preliminary  proof 
as  to  condition  of  baUot  boxes,  etc.^  did  not  preyent  introduction 
of  evldenoe  that  ballot  bona  or  ballots  had  been  tampered  with  — 
circumstantial  CTidenoe  showing  that  ballots  had  been  tampered 
with  —  Charge,  that  if  relator's  witness  mutilated  ballot  that  fact 
might  be  considered,  not  improper  —  responsibility  of  plaintifE 
for  acts  of  witness  in  mutilating  baUot  —  admission  by  relator  of 
weakness  of  case. 

A  stipulatiozi,  entered  into  in  a  quo  warranto  action  to  try  the  tit3.e  to  an 
office,  to  the  effect  that  each  party  waives  preliminary  proof  as  to  the 
condition  of  the  ballot  boxes,  envelopes  and  ballots  preparatory  to  tihe 
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opening  of  any  box  or  envelope,  whiok  expressly  leaves  either  party 
at  liberty  to  offer  alBrmative  proof  tending  to  show  such  material  tacts 
as  to  the  condition  of  any  boxes,  envelopes  or  ballots  as  he  may  deem 
expedient,  must  be  construed  to  mean  that  the  preliminary  i^roof,  which 
it  would  have  been  incumbent  upon  the  relator  to  make,  concerning 
the  actual  custody  and  condition  of  each  ballot  box  to  enable  it  to  be 
opened,  was  waived  to  expedite  the  trial. 

The  stipulation  did  not  waive  all  questions  of  fact  and  leave  only  the  rulings 
as  a  matter  of  law  on  the  validity  of  the  ballots  which  were  alleged  to  be 
TCHd,  but  there  still  remained  the  question  of  fact  as  to  whether  or  not 
the  ballot  boxes  or  ballots  had  been  illegally  tampered  with  prior  to 
their  production  in  court. 

While  there  was  no  direct  proof  that  the  boxes  had  been  unlawfully  opened, 
nor  that  the  ballots  had  been  frandulently  marked,  or  otherwise  changed 
prior  to  their  production  in  court,  there  was  circumstantial  evidence,  from 
which  the  jury  might  fairly  have  inferred  that  the  ballots  were  not  in 
the  same  condition  that  they  were  in  on  election  night,  and  the  jury  was 
warranted  in  drawing  the  conclusion  from  the  evidence  that  the  baUots 
produced  in  court  had  been  tampered  with. 

It  having  been  proven  that  one  of  relator's  witnesses,  a  watcher,  did  actually 
mutilate  a  ballot  in  court,  it  was  proper  for  the  court  to  charge  that, 
if  the  jury  found  that  fact  and  that  the  mutilation  was  intentional  and 
deliberate,  then  they  might  consider  that  fact  as  bearing  upon  the 
likelihood  that  the  ballots  had  been  tampered  with  between  election 
and  the  recount  in  court. 

And  it  was  proper  for  the  court  to  charge  further  that  if  either  the  relat<»r 
or  those  who  were  acting  in  his  behalf  knew  about  said  mutilation  and 
consented  to  it  in  advance  then  the  jury  might  treat  that  as  an  admission 
on  the  part  of  the  relator  of  the  weakness  of  his  case  and  as  an  admission 
that  he  was  disposed  to  bolster  up  his  case  improperly,  but  that  neither 
the  relator  nor  those  acting  for  him  could  be  charged  with  such  admission 
if  the  act  was  done  without  any  connivance  or  knowledge  or  approval 
by  them. 

Appeal  by  the  plaintiffs,  The  People  of  the  State  of  New 
York  and  another,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  defendant,  entered  in  the  oflSce  of  the  clerk  of  the 
coxmty  of  New  York  on  the  29th  day  of  April,  1918,  on  the 
verdict  of  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
o£Fice  on  the  15th  day  of  April,  1918,  dwiying  plaintiff's  motion 
to  set  aside  the  verdict  and  for  a  new  trial  made  upon  the 
minutes. 

Charles  E.  Hughes  of  counsel  [John  T.  Laughran,  Leonard 
J.  Obermeier  and  /ofen  W.  Hamion  with  him  on  the  brief; 
Charles  D.  NewtoUy  AUomey-Oeneral\y  for  the  appellants. 
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Herbert  R.  Ldniburg  and  John  Godfrey  Saxe  of  counsel  [Henry 
G.  Seipp  with  them  on  the  brief;  John  Godfrey  Saxe  and 
Benjamin  F.  Schreiber,  attorneys],  for  the  respondent. 

Page,  J.: 

This  is  a  quo  warranto  action  brought  by  the  Attorney- 
General  to  try  the  title  to  the  office  of  judge  of  the  Court 
of  General  Sessions  of  the  Peace  for  New  York  County. 

At  the  general  election  held  on  November  7,  1916,  James 
A.  Delehanty  was  the  candidate  of  the  Republican  party, 
and  John  F.  Mclntyre  was  the  candidate  of  the  Democratic 
party  for  said  office.  On  the  official  canvass  of  the  ballots 
it  appeared  that  Mclntyre  had  received  109,709  votes  and 
Delehanty  108,893,  thus  showing  a  plurality  for  Mclntyre  of 
816,  and  he  accordingly  received  the  certificate  of  election. 
Thereafter  Delehanty  obtained  an  order  permitting  an  inspec- 
tion of  the  ballots  in  the  boxes  and  also  of  those  inclosed  in 
the  envelopes  and  filed  with  the  county  clerk  as  void  or 
protested.  As  a  result  of  this  inspection  of  the  ballots  this 
action  was  instituted.  The  result  of  the  recoimt  of  the  ballots 
in  this  proceeding  was  as  follows:  Delehanty  106,136, 
Mclntyre  105,310,  thus  showing  a  plurality  for  Delehanty  of 
826. 

The  rulings  of  the  court  upon  ballots  which  bore  voting 
marks  canceled  by  being  marked  over  with  a  lead  pencil  or 
other  erasures  and  defects,  account  very  largely  for  the 
difference  in  the  coimt,  and  no  claim  of  error  is  made  upon 
any  of  these  rulings  of  the  court.  The  sole  issue,  therefore, 
to  be  determined  was  whether  the  bidlots  produced  for  recount 
in  this  action  were  the  identical  ballots  that  were  counted 
by  the  inspectors  on  election  night  and  in  the  same  condition 
as  they  then  were.  The  court  submitted  this  issue  to  the 
jury  in  a  very  fair,  able  and  comprehensive  charge  to  which 
no  exception  was  taken  by  the  relator  that  is  urged  on  this 
appeal 

The  appellant  claims  that  by  reason  of  a  stipulation  entered 
into  by  counsel  at  the  beginning  of  the  trial  the  inviolabiUty 
of  the  boxes  and  of  the  ballots  was  conceded,  unless  met  by 
direct  proof  of  tampering  with  a  particular  box;  and  as  such 
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direct  i^oof  was  not  adduced  that  a  verdict  riiould  have  been 
directed  for  the  relator.    The  stipulation  reads  as  follows: 

"  We  hereby  stipulate  as  follows: 

''  1.  That  on  the  trial  of  lids  action  all  the  boxes  and 
envdopes  shall  be  opened^  and  all  the  voted  ballots  shaU  be 
recounted,  and  tiiat  so  far  as  practieabie  the  boxes  and 
envelopes  shall  be  opened  by  assembly  districts  in  numerical 
order. 

"  2.  That  each  party  waives  preliminary  proof  as  to  the 
condition  of  the  boxes,  envelopes  and  ballots,  preparatory 
to  the  opening  of  any  box  or  envelope;  but  it  is  expressly 
agreed  that  either  party  shaH  be  at  Uberty  at  any  time  on 
the  trial  to  offer  afiirmative  proof  tending  to  show  such 
material  facts  as  to  the  condition  of  any  boxes,  envelopes, 
or  ballots,  or  otherwise,  as  he  may  deem  expedient." 

In  my  opinion  the  effect  of  this  stipulation  is  not  as  broad 
as  contended  by  the  appellant,  but  it  means  that  the  pre* 
liminary  proof,*  which  it  would  have  been  incumbent  on  the 
relator  to  make,  concerning  the  actual  custody  and  condition 
of  each  ballot  box  to  enable  it  to  be  opened,  was  waived  to 
expedite  the'  trial.  The  ballot  boxes  were  then  produced  and 
all  the  ballots  th^ein  contained  were  mailed  in  evidence. 
This  stipulation  did  not  waive  aU  questions  of  fact  and  leave 
only  the  rulings  as  a  matter  of  law  on  the  validity  of  the 
ballots  which  were  alleged  to  be  void.  But  as  the  learned 
justice  stated  in  denying  the  motion  for  a  new  trial,  had  all 
the  preliminary  evid^ice  been  received  and  as  a  result  thereof 
the  boxes  formally  received  in  evidence,  upon  the  evidaice  in 
the  case  th^e  would  still  have  been  this  question  of  fiact 
which,  from  the  circumstances  proved  would  have  had  to  be 
reserved  by  the  jury.  This  was  a  correct  statement  of  the 
situation.  In  Mat^  of  Metz  v.  Maddox  (189  N.  Y.  460, 
469)  the  court  said:  '^  The  proof  given  may  tend  to  show 
that  the  box  has  heem  pi^es^^ved  invidate  and,  therefore, 
justify  the  admission  of  its  contents  in  evidmcei.  On  the 
oth^  hand,  there  may  be  evidence  tending  to  show  that  the 
box  was  or  coold  have  be^i  tampered  with,  and  there  may 
also  be  the  testimony  of  the  election  inspectors  and  canvassers 
that  on  the  night  of  the  election  the  ballots  in  the  box  were 
exactly  as  returned  by  them  in  their  stat^nent  of  the  count. 
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The  vital  issue  will  then  be  what  was  the  true  count  of  the 
ballots  on  election  night,  and  the  exclusive  detennination  of 
that  question  will  belong  to  a  jury,"  Upon  the  evidence  at 
the  close  of  the  trial  the  exact  condition  described  in  the 
above  quotation  existed.  There  was  no  direct  proof  that  the 
boxes  had  been  unlawfully  opened,  nor  that  the  ballots  had 
been  fraudulently  marked,  or  otherwise  changed  prior  to  their 
production  in  court.  There  was,  however,  circumstantial 
evidence,  from  which  the  jury  might  fairly  infer  that  the 
ballots  were  not  in  the  same  condition  that  they  were  in  on 
election  night. 

-  Without  reviewing  in  detail  the  evidence,  it  may  be  sum* 
marized  as  follows: 

1.  The  ballot  boxes  all  had  a  similar  lock,  so  that  the 
keys  would  interchangeably  unlock  them,  and  there  were  a 
large  number  of  these  keys  in  possession  of  many  dififerent 
persons. 

2.  These  boxes  were  kept  in  the  station*  houses  of  the 
precincts  in  which  the  polling  places  were  situated  and  not 
in  the  custody  of  the  board  of  elections.  The  lock  on  the 
doors  of  the  rooms  was  a  lock  common  to  all  station  houses 
and  was  known  as  the  "  police  lock.''  The  key  to  each  room 
was  kept  either  on  a  nail  near  the  desk  of  the  officer  in 
charge  or  in  a  box  upon  the  desk,  and  no  one  was  allowed 
to  take  the  key  without  permission  of  the  lieutenant  in 
charge.  It  was  shown,  howevw^,  that  there  were  similar  keys 
that  would  unlock  the  door  in  the  possession  of  a  large  number 
of  persons. 

3.  There  had  been  three  contests  for  seats  in  the  Assembly 
and  the  boxes  in  these  Assembly  districts  had  been  opened 
and  the  ballots  handled  by  a  number  of  different  people. 

4.  There  had  been  a  contest  over  a  seat  in  Congress  which 
involved  certain  other  election  districts  and  the  boxes  in  these 
districts  had  been  opened  and  the  ballots  handled  by  a  number 
of  different  people. 

5.  All  the  boxes  had  been  op^ied  and  inspected  prior  to 
the  brin^g  of  this  action  and  as  a  preliminary  thereto,  and 
the  ballots  handled  by  a  number  of  different  persons. 

All  of  this  tended  to  show  <vportunity  but  would  have 
been  of  no  avail  unless  some  evidence  was  adduced  tending 
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to  show  that  use  had  be^  made  of  the  opportunity.    Such 
evidence  was  as  follows: 

a.  The  inspectors  of  election  who  canvassed  the  ballots 
on  election  night  testified  that  the  ballots  in  the  box  w^e 
actually  as  retinned  by  them  in  their  statement  of  the  count. 

b.  In  election  districts  where  the  ballots  had  been  pro^ 
tested  and  marked  by  the  inspectors,  as  requu^  by  law^ 
thus  tending  to  show  the  alertness  of  the  watchers  and  the 
careful  observance  of  the  law  by  the  inspectors,  a  number  of 
Mclntyre  ballots  were  found  similarly  marked,  in  a  most 
conspicuous  manner,  up>on  which  no  indorsement  had  been 
made,  and  which  had  been  counted  without  protest. 

c.  In  making  the  preUminary  inspection  of  the  ballots  a 
careful  record  of  each  questionable  baUot  had  been  made 
and  upon  the  trial  there  appeared  other  ballots  with  obvious 
marks  of  which  the  defendant's  watchers  had  no  record. 

d.  In  one  box  were  found  ballots  which  showed  that  the 
stubs  had  been  separated  from  them  in  pairs,  as  the  torn 
edges  exactly  conformed  to  each  other. 

e.  In  another  box  were  found  unvoted  baHots. 

f .  Upon  the  trial  it  was  testified  that  one  of  the  Delehanty 
watchers  deliberately  mutilated  a  ballot  in  the  courtroom. 

Prom  these  facts  the  jury  were  warranted  in  drawing  the 
conclusion  that  the  ballots  produced  in  court  had  been  tarn* 
pered  with.  The  jury  not  only  found  a  verdict  in  favor  of 
Mclntyre  but  specifically  foimd  that  '^  the  ballots  were  not 
in  the  same  condition  as  on  the  night  of  election." 

The  only  exception  taken  to  the  charge  to  the  jury  related 
to  the  incident  of  the  mutilation  ci  a  ballot  in  the  courtroom 
t^  Jarecki,  a  Ddehanty  watdier.  The  appellant  argues  first 
that  there  was  no  evidence  in  the  case  on  which  the  jury 
could  find  that  Jarecki  had  actually  mutilated  any  ballot. 
There  was,  however,  the  direct  evidence  of  an  eye  witness 
that  he  saw  Jarecki  smudge  a  voting  mark  on  a  ballot  with 
his  wet  thumb  in  the  presence  and  with  the  apparent  con- 
nivance of  the  relator's  brother.  The  ballot  was  produced, 
exhibited  to  the  judge,  and  was  directed  by  him  to  be  counted. 
Second,  the  appellant  contends  that  even  if  such  a  finding 
could  be  made,  it  could  not  be  made  the  basis  for  a  fmther 
App.  Div.~Vol.  CXCVI.       4 
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fiiuling  that  Jarecki  had  oomzoitted  further  or  different  fraud- 
ulent acts,  citing  in  support  of  this  latter  jiropofiition  PeopU 
ex  rel.  Judsan  v,  Thacher  (56  N,  Y.  625,  532)-  "  The  fact 
that  votes  had  been  fraudulently  taken  from  the  box  or  table 
would  not  alone  justify  the  inferraoe  that  a  further  or 
different  fraud  had  been  committed.'^  In  the  instant  case  the 
question  wafi  not  the  removal  of  a  ballot,  but  the  mutilation 
of  documentary  evidence  in  such  manner  a9  to  d^stroy  its 
probative  value*  It  was  a  fraud  emctly  similar  to  others 
daimed  to  have  been  theretofore  perpetrated,  and  by  reason 
of  which  the  reversal  of  the  result  of  the  count  on  election 
night  had  been  accomplished.  Jareeki  admitted  on  cro6&- 
examination  that  he  had  personally  examined  every  ballot 
in  the  Congressional  contest,  and  in  one  of  the  Asseii^bly  con- 
tests*  He  had  abundant  opportunity,  therefore,  to  perpetrate 
similar  frauds.  The  learned  justice  correctly  charged  that  if 
the  jury  found  that  Jarecki  did  mutilate  that  ballot  inten- 
tionally and  deliberately  ''  then  that  fact  is  to  be  considered 
by  you  in  connection  with  all  these  other  facts  as  bearijog 
upon  the  likelihood  that  these  ballots  have  been  tampered  with 
between  election  and  recount  here,  because  of  course,  while  it 
does  not  neo^sarily  follow,  yet  it  is  human  experience  that  a 
person  who  has  the  disposition  to  do  a  wrongful  thing  o^ce, 
and  carries  it  into  effect,  will  do  it  ageun  if  be  has  a  chance." 
He  flurther  said  that  if  they  found  Jarecki  did  mutilate  the 
ballot  and  should  find  circumstances  surrounding  the  entire 
transaction  which  led  them  to  believe  that  either  Judge 
Delehanty  or  thoae  who  were  acting  in  his  behalf  knew  about 
it  and  consented  to  it  in  advance,  then  they  might  treat  it 
as  an  admission  on  their  part  of  the  weaknesip  of  their  case^ 
and  as  an  admission  that  thety  were  disposed  to  bobter  up 
their  case  improperly;  but  that  neither  Delehanty  nor  those 
acting  for  him  could  be  charged  with  such  admission,  "  if  it 
was  done  without  any  connivance  or  knowledge  or  aj^roval 
by  them."  This  part  of  the  diarge  was  a  corr^t  statement  of 
the  law  and  of  the  inferences  that  the  jury  migjiit  draw  from 
the  facts  proved. 

The  appellants  devote  a  good  deal  of  space  in  their  brief  to 
arguing  an  alleged  fallacy  in  the  cl^r(BB»  in  that  the  court 
charged  the  jury  that  the  law  presumed  an  official  discharged 
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his  duty.  If  there  wbs  error;  the  same  charge  as  to  the 
presumption  that  the  election  officers  did  their  duty^  which 
would  favor  the  defendant,  was  made  in  regard  to  the  officials 
having  charge  of  the  ballot  boxes,  which  would  favor  the 
relator. 

The  appellants  assume  that  the  jury  knew  the  difference, 
without  being  instructed,  between  a  presumption  of  law, 
which  is  conclusive,  and  a  presumption  of  fact,  which  may 
be  rebutted.  The  court,  however,  charged  that  these  pre- 
sumptions would  yield  to  proof  to  the  contrary.  Therefore, 
the  criticism  of  the  charge  in  this  respect  is  unfoimded. 
Furthermore,  there  was  no  exception  taken  to  this  charge  or 
request  for  a  further  charge.  If  it  had  been  called  to  the 
judge's  attention  that  the  charge  was  capable  of  such  a  con* 
struction,  he  would  undoubtedly  have  corrected  it. 

The  judgment  and  order  sbould  be  affirmed,  with  costs. 

Clarke,  P.  J.,  Dowlino,  Smith  and  Gbeenbaxtm,  J  J., 
concur. 

Judgment  and  order  affirmed,  with  costs. 


Anolo  &  London-Pabis  National  Bai^k,  Appellant,  v.  S. 
A.  Jacobson  Co.,  Inc.,  Re^K>ndent. 

First  Department,  April  1,  1921. 

BUli  aoul  notM  —  «ff#ot  of  MoaptatiM  of  bill  of  oxofaiaige  —  eoimtoiv 
otetm  agatait  drawer  owmot  bo  intorpotod  i&  MtAon  by  pofoo 

agaiiiit  4r«wo«  —  countorolalm  admitted  by  laUuro  to  reply  or 
demur —  plaintiff's  motion  for  Judgment  on  pleadings  premature. 

The  defendant  by  aooeptiiig  a  bin  of  exchange  to  the  order  of  the  plain- 
tiff, peyable  tea  days  from  date,  became  primarily  liable  to  the  plain* 
tiff  thereon,  for  ineffeot  the  traiupaotion  was  the  making  of  a  promissory 
note  for  the  amount  in  question  payable  to  the  order  of  the  plaintiff. 

In  an  action  on  a  bill  of  exchange  drawn  by  the  seller  of  goods  payable 
to  the.  order  of  the  plaintiff  and  accepted  by  the  buyer,  the  defendant, 
to  cover  the  payment  for  goods  to  be  thereafter  deliTered  to  the  defendant, 
a  coanterolaim,  baaed  on  the  faflure  of  the  sefler  to  delirer  the  goods, 
eaanot  be  interpoeed,  beoaase  it  did  not  exist  against  the  plaintiff  and 
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did  not  arifle  out  of  the  same  oontraot  or  tnmsaotion  set  forth  in  the 
oomplaint. 
The  oounterelaim,  to  which  no  reply  or  demurrer  was  interposed,  stands 
admitted  as  valid  under  section  514  of  the  Code  of  Civil  Procedure,  and, 
therefore,  plaintifTs  motion  for  judgment  on  the  pleadings  was  premature 
and  properly  denied. 

Appeal  by  the  plaintiff,  Anglo  &  London-Paris  National 
Bank,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  oflBce  of  the  clerk  of  the 
county  of  New  York  on  the  10th  day  of  December,  1920, 
denying  plaintiff's  motion  for  judgment  on  the  pleadings. 

Daniel  E.  HariUm,  for  the  appellant. 

Vernon  C.  Ryder,  for  the  respondent, 

DOWLING,  J.: 

This  action  is  brought  to  recover  upon  a  bill  ci  exchange 
drawn  on  March  2, 1920,  by  Christensen,  Hanify  &  Weatherwax 
on  defendant,  dii*ecting  it  to  pay  to  the  order  of  plaintiff  the 
sum  of  $4,442.66  ten  days  after  the  arrival  of  270  bales  of 
reeds.  On  April  10,  1920,  defendant  duly  accepted  said  bill 
for  payment  ten  days  from  said  date.  At  maturity  the  bill 
was  duly  presented  for  payment  and  payment  was  demanded, 
which  was  refused,  whereupon  the  bill  was  protested.  No 
part  of  the  bill  has  been  paid.  The  answer  does  not  con- 
trovert any  material  allegation  of  the  complaint,  and  para- 
graph "  tinrd  "  thereof  specifically  admits  the  acceptance  of 
the  bill  of  exchange  described  in  the  complaint,  its  presenta- 
tion and  dishonor  and  that  no  part  has  been  paid.  There 
is  a  denial  that  anything  is  now  due  thereon,  but  that  is 
simply  a  conclusion  based  on  unpleaded  facts  and  there  is 
no  defense  of  payment.  For  a  cotmterclaim  and  by  way  of 
set  off  the  defendant  further  alleges  that  the  firm  of  Christen- 
sen, Hanify  &  Weatherwax  in  December,  1919,  entered  into 
an  agreement  in  writing  with  defendant  for  the  sale  to  defend- 
ant of  40  bales  of  flat  reeds  and  280  bales  of  round  reeds, 
delivery  to  be  made  in  the  month  of  May,  1920,  the  goods 
to  be  packed  1333^^  pounds  net  per  bale  and  to  be  according 
to  samples  previously  delivered,  at  prices  fixed  by  a  schedule, 
according  to  size.  It  is  alleged  that  these  reeds  were  not 
purchasable  in  the  open  market;  that  they  were  required  to 
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fill  orders  then  on  hand  and  to  be  thereaf to*  taken  by  defend- 
ant; that  sellers  have  refused  to  perform  the  confa^act  or  any 
part  thereof,  though  d^and  therefor  has  repeatedly  been 
made;  and  that  defendant  has  been  daznaged  in  the  sum  of 
$25,000.  It  is  further  set  fortii  that  at  all  times  defendant 
was  ready  to  perform  its  contract,  but  the  sellers  still  refuse 
so  to  do.  The  answer  then  continues: 
,  "  Tenth.  Upon  information  and  belief,  the  said  plaintiff 
neither  gave  any  consideration  nor  parted  with  any  value 
for  said  bill  of  exchange  and  that  the  said  plaintiff  wa6  at 
the  time  of  the  drawing  of  said  draft  sued  upon,  and  at  the 
time  of  taking  the  same  fully  advised  of  the  foregoing  focts 
and  circumstances,  and  that  upon  information  and  belief, 
the  said  plaintiff  is  not  a  holder  thereof  in  due  course  for 
value  in  good  faith;  that  on  the  contrary,  upon  information 
and  belief,  the  lawful  owners  of  the  said  draft  are  the  said 
co-partners  and  that  the  said  co-partners  are  the  real  parties 
in  interest  therein. 

*'  Wherefore,  this  defendant  demands  judgment  diRmiflsing 
the  complaint  herein,  with  costs." 

The  defendant  does  not  attack  the  sufficiency  of  the  com- 
plaint herein,  which  sets  forth  all  the  necessary  facts  to  make 
up  a  cause  of  action.  Section  112  of  the  Negotiable  Instru^ 
ments  Law  provides  that  "  The  acceptor  by  accepting  the 
instrument  engages  that  he  will'  pay  it  according  to  the  tenor 
of  his  acceptance;  and  admits: 

^*  1.  The  existence  of  the  drawer,  the  genuin^iess  of  his  signa- 
ture, and  his  capacity  and  authority  to  draw  the  instrument ;  and 

'^  2.  The  existence  of  the  payee  and  his  then  capacity  to 
indorse/' 

In  United  States  Rail  Co.  v.  Wiener  (1G9  App.  Div.  561) 
this  court  said:  '^  Thus  upon  acceptance  a  bill  of  exchange 
becomes  in  effect  a  promissory  note,  the  acceptor  Btanding 
in  the  place  ot  the  maker,  and  becoming  primarily  liable, 
and  the  maker  standing  in  the  place  of  a  first  indors^.^'  As 
to  the  defendant,  therefore,  the  effect  of  the  transaction  is  that 
on  April  10,  1920,  it  made  a  promissory  note  for  the  amount 
in  question  payable  to  the  order  of  plaints  ten  days  after  date. 
It  vTBs  i^fy^^  \ish\^  U>  plaint  and  th0.  drawer  was  liable 
a»'a-fi^tnndtff!Ser.  ;  .. 
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The. counterclaim  sought  to  be  set  up  would  in  no  event 
be  ETailable  against  plainti£f,  because  it  did  not  exist  against 
plaintijEFy  but  against  the  drawer  of  the  bill  of  exchange;  and 
because  it  did  not  arise  out  o(  the  same  contract  or  transaction 
set  forth  in  the  complaint,  but  out  of  a  separate  and  distinct 
c<mtract  which  could  not  be  the  subject  of  a  breach  imtil 
May,  1920,  when  delivery  is  alleged  to  have  been  due.  (Code 
Civ.  Proc.  §  501.)  But  defendant  claims  that  as  plaintiff 
failed  to  reply  or  demur  to  the  coimterdaim,  it  must  be  held 
to  be  valid  under  section  514  of  the  Code  of  Civil  Procedure, 
and,  therefore,  the  motion  for  judgment  could  not  be  granted. 
Furthermi(N*e,  that  since  jdaintiff  had  failed  to  reply  or  demur 
to  the  counterclaim,  the  motion  for  judgment  was  prema- 
turely made.  {Childs  v.  ChiUky  144  App.  Div.  167.)  I  am 
of  the  opinion  that  both  these  objections  are  good.  The 
counterclaim  recognized  by  the  Code  is  one  which  tends  in 
some  way  to  diminish  or  defeat  the  plaintiff's  recovery.  It 
need  not  necessarily  exceed  in  amount  the  plaintiff's  claim. 
The  test  was  thus  laid  down  in  Walker  v.  American  Central 
Insurance  Company  (143  N.  Y.  167) :  "  What  is  pleaded  in 
the  defendant's  answer  as  a  counterclaim,  ajod  asserted  to 
have  become  conclusive  because  no  reply  was  served,  is,  in 
our  judgment,  simply  and  only  a  defense.  Facts  pleaded 
which  controvert  the  plaintiff's  claim  and  serve  merely  to 
defeat  it  as  a  cause  of  action  are  inconsistent  with  the  I^al 
idea  of  a  counterclaim,  which  is  a  separate  and  distinct  cause 
of  action,  balancing  in  whole  or  in  part  that  proved  by  the 
plaintiff  (Prouty  v.  Eaton,  41  Barb,  409).  It  meets  the 
latter,  not  only  by  a  denial  of  it,  or  an  attads:  upon  its  exist- 
ence, but  by  opposing  to  it  an  equal  or  over-balancing  demand 
on  the  part  of  the  defendant.  In  this  case  what  is  averred 
to  be  an  equitable  counterclaim  is  in  its  legal  effect  an  allega- 
tion that  plaintiff's  cause  of  action  never  in  fact  existed;  that 
the  seeming  evidence  oi  it  was  a  product  of  a  mistake  and 
not  the  true  record  of  the  contract;  and  that  the  risk  of  a 
second  insurance  for  one  thousand  dollars  for  which  the 
action  was  brought  was  never  in  fact  taken  or  assumed  by 
the  defendant  company.  In  brief,  the  answer  denied  the 
making  of  the  contract  allied,  or  any  liability  upon  it." 

This  being  in  reality  a  OQUnt<$rclaim,  within  the  meaning 
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of  the  Code,  then  section  514  requireB  that  plaLotiff  must 
either  demur  or  reply  thereto.  Not  hibvioc  done  either,  the 
oounterolaim  atands  admitted,  even  thoujgh  defendant  has 
talcen  no  steps  under  seetion  515,  and  plaintiff  is  in  no  position 
to  obtain  judgment  on  the  present  state  of  the  pLeadings.  . 
The  ordti^  appealed  from  is  affirmed,  with  t&a  dollars  eosta 
and  disbursements. 

Clabke,  p.  J.,  Laughlin,  Sutth  and  Gheenbattm,  JJ., 
concur. 

Order  affirmed,  with  ten  dollars  costs  and. disbursements. 


Sanger  &  Jordan  (a  Corporation),  Appellant,  v.  Wiluam 
Cart  Duncan,  Respondent. 

First  Department,  April  1, 1921. 

IdmitatlolL  of  aoti^iii  —  oedUMxuMal^nA  of  adtioil  — Benrioo  of 
sumaxonft  of  Municipal  Court  of  City  of  New  York  not  signed  by 
clerk  is  not  equivalent  to  cornxxMncement  of  action  —  mutual 
current  account  —  promissory  note  6n  which  plaintiil  has  griven 
defendant  credit  does  not  amount  to  current  account. 

The  iBsaanoe  of  a  summons  in  the  Municipal  Court  of  the  City  of  New  York» 
which  is  not  signed  by  the  clerk,  as  required  by  section  18  of  the  Municipal 
Ooccrt  Code,  but  by  plaintiffs  attorney,  is  not  eqnivalent  to  the  commence- 
ment of  an  action,  within  the  meaMng  of  said  eectaon,  and  does  not  save 
»  cause  of  action  from  the  opemtioh  ot  the  Statute  of  Limitatioiis,  where 
it  is  not  served  tiU  after  the  e>q;>irati<Hi  of  the  time  limited. 

Section  899  of  the  Code  of  Civil  Procedure^  providing  in  effect  that  the 
delivery  of  a  summons  to  the  sheriff  with  the  intent  that  it  shall  be  served 
is  equivalent  to  the  commencement  of  the  action  and  will  save  the  cause 
from  the  operation  of  the  statnte  if  the  summons  is  served  within  sixty 
days  thereafter,  is  not  applicable  to  this  cose  by  virtue  of  seetion  15  of 
the  MnniciyeJ  Court  Code«  providing  for  the  apphcatioD  in  that  court 
ci  the  rules,  etc.,  as  to  praotioe  and  pleadings  which  exist  in  the  Supreme 
Court. 

An  open,  mutual,  current  account  was  not  shown  to  exist  within  the  provisions 
of  section  386  of  the  Code  of  Cbril  Procedure  in  an  action  on  a  promissory 
note  because  of  a  credit  given  by  the  plaintiff  to  the  defendant  for  certain 
moneys  cdleeted  by  the  plamtifl  in  defendant's  behalf;  there  nnust  be 
reeiprooal  demands  <^  Qas^ments  made  in  sueh  a  way  as  to  indicate  a 
recogmtion  6i  the  liability. 
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Appeal  by  the  plamtiff,  Sanger  &  Jordan,  from  an  order 
and  determination  of  the  Appellate  Term  of  the  Supreme 
Court,  First  Judicial  Department,  entered  in  the  office  of  tiie 
clerk  of  the  county  of  New  York  on  the  25th  day  of  May,  1920, 
Affirming,  by  a  divided  court,  a  judgment  of  the  Municipal 
Go\ni}|  Borough  of  Manhattan,  Third  District,  in  favor  of 
the  plaintiff,  and  also  from  the  judgment  of  said  Municipal 
Court  of  the  City  of  New  York  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  said  court  on  the  12th  day 
of  May,  1919. 

Thomas  Kelby  of  counsel  [Ralph  UnderhiU,  attorney],  for 
the  appellant. 

Arthur  F.  DriscoU  of  counsel  [0'J5nen,  Mdlevinsky  &  DriacoU, 
attorneys],  for  the  respondent. 

SMriH,  J.: 

The  defendant  appointed  the  plaintiff  as  his  agent  to 
license  certain  dramatic  pktjrs  and  to  receive  royalties  there- 
from and  to  pay  the  same  to  the  defendant,  less  its  commissions. 
On  the  day  of  the  contract  defendant  borrowed  of  the  plaintiff 
the  smn  of  $750  for  which  he  gave  his  promissory  note  on. 
January  24,  1913,  payable  on  demand  to  his  own  order  and 
indorsed  by  him.  This  action  was  brought  upon  the  note  and 
for  a  balance  due  upon  the  account.  It  has  recovered  for 
the  balance  due  upon  the  account  but  the  defendant  was 
successful  in  the  Municipal  Court  in  defending  the  action 
upon  the  note  imder  the  Statute  of  Limitations. 

The  question  arises  imder  section  18  of  the  Municipal  Court 
Code  (Laws  of  1915,  chap.  279), providing  that  an  action  must 
be  commenced  by  the  service  of  a  summons  or  by  the  voluntary 
joinder  oi  issue  by  the  parties,  and,  continuing:  '*  But  for  the 
purpose  of  saving  a  cause  of  action  from  the  operaticm  of  the 
Statute  of  Limitations  an  attempt  to  commence  an  action  is 
equivalent  to  the  commencement  thereof  when  the  summons  is 
issued  by  the  clerk,  provided  that  actual  service  thereof  is 
made  with  due  diligence."  Ordinarily,  under  section  19  of 
that  Code  a  summons  may  be  issued  by  the  clerk  or  by  the 
jplaintiff's  attorney.  It  will  be  noticed,  however,  that  this  pro- 
vision as  to  saving  an  action  from  the  Statute  of  Limitations 
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requires  the  summons  to  be  issued  by  the  cl^k.  Under 
section  15  of  the  Munieipal  Court  Code  it  is  provided: 
''  Except  as  otherwise  provided  in  this  act  or  in  the  rules,  the 
practice,  pleadings,  forms  and  procedure  in  this  court  shall 
conform,  as  nearly  as  may  be,  to  the  practice,  pleadings, 
forms  and  procedure  existing  at  the  time  in  like  causes  in  the 
Supreme  Court,  any  statutory  limitations,  heretofore  enacted, 
to  the  contrary  thereof  notwithstanding." 

In  this  ca^  the  summons  was  not  signed  by  the  clerk  of 
the  Municipal  Court,  but  was  signed  simply  by  the  plaintiff's 
attorney.  It  was  not  served  within  six  years  and  if  section 
18  of  the  Mimicipal  Court  Code  controls,  then  the  action 
was  barred  as  far  as  the  acticm  is  upon  the  note.  It  is 
claimed,  however,  that  the  plaintiff  has  the  right  to  rely 
upon  the  general  practice  in  the  Supreme  Court  where  the 
sununons  may  be  issued  under  section  399  oi  the  Code  of 
Civil  Procedure,  and  the  deUvery  of  the  summons  with  the 
intent  that  it  should  be  served  to  the  sheriff  saves  the  statute 
if  the  smnmons  be  served  within  sixty  days  thereafter.  It 
seems  to  me  clear  that  plaintiff  cannot  avail  himself  of  section 
399,  because  it  is  only  where  the  Municipal  Court  Code  does 
not  prescribe  the  practice  that  a  plaintiff  may  rely  upon  the 
general  practice  in  the  Supreme  Coml;  to  find  his  remedy. 
In  this  case  specific  provision  is  made  by  section  18  of  the 
Municipal  Court  Code  for  the  saving  of  the  statute,  by  the 
issuance  of  the  sunmions  by  the  clerk  of  the  Mimicipal  Court. 
Section  399  of  the  Code  of  Civil  Procedure,  therefore,  did  not 
apply  and  the  decision  was  right. 

There  is  one  further  question  raised.  It  is  claimed  that 
this  was  a  mutual,  open  and  ciurent  account  within  the  pro- 
visions of  section  386  of  the  Code  of  Civil  Procedure,  whereby 
the  statute  runs  only  from  the  last  item  upon  either  side. 
Certain  royalties  were  collected  by  the  plaintiff  for  which 
the  defendant  was  given  credit  in  1915.  These  .amounted  to 
about  twelve  dollars  and  some  cents.  The  plaintiff  claims 
that  this  credit  creates  a  mutual,  open  and  current  account. 
But  where  any  liability  has  been  reduced  to  a  note,  it  is  not 
still  an  open  account,  and  .there  must  be  reciprocal  demands 
or  pajmients  ntiade  in  such  a  way  as  to  indicate  a  recognition 
of  the  liability.    Here  was  simply  a  credit  by  the  plaintiff 
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to  the  defendant  of  this  twelve  doUaiB  and  some  oeate  for 
royalties  collected.  This  was  not  a  payment  by  the  defend- 
ant, nor  does  it  create  an  open  current  niutual  acoount  with 
reciprocal  danands,  such  as  would  taJoe  the  action  i^ion  the 
note  out  of  the  Statute  of  limitatioiiB. 

The  determination,   therefore,   should  be  affiimed^   with 
costs. 

Clarke,  P.  J.,  Laughlin,  Dowling  and  Greenbaum,  JJ., 
concur. 

Determination  affirmed,  with  costs. 


Hugo  Brianzi,  as  Admioistrator,  etc.,  of  Joseph  Brianzi, 
Deceased,  Respondent,  v.  Wiluam  M.  Crane  Company, 
Appellant. 

First  Dei>artmenl,  April  1,  1921. 

Motor  vehioles  —  action  to  recovtr  for  death  of  child  IdUcd  by 
motor  truck  while  playing  in  street  —  burden  of  proof  —  cTidence 
not  establishing  negligence  of  defendant's  chauffeur  —  unavoidable 
accident. 

In  an  action  to  recover  for  the  death  of  a  child  killed  by  defendant's  motor 
truck  while  playing  in  the  street,  evidenoe  examined,  and  held,  that  the 
plaintiff  did  not  sustain  the  burden  of  proof  of  showing  that  the  defendant's 
chauffeur  was  negligent.  That  the  accident  was  unavoidable  and,  there* 
fore,  a  judgment  in  favor  of  the  plaintiff  sboold  be  reversed. 

Appgal  by  the  defendant,  William  M.  Crane  Companyi  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  12th  day  of  March,  1920,  on  the  verdict  of  a  jury  for 
$2,084,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  28th  day  of  February,  1920,  denying  defendant's 
motion  to  set  aside  the  verdict  and  for  a  new  trial  made  upon 
the  minutes. 

J.  Arthur  Hilton  of  counsel  [Alfred  T.  Tompkins  with  him 
on  the  brief],  for  the  appellant. 


Alexander  Karlin,  for  the  respondent. 
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8urra,  J.: 

The  plaintiff  is  the  admniistrator  of  his  son  who>  at  the 
time  of  his  death,  was  three  years  and  four  months  old.    The 
defendant's  truck,  heavily  laden  with  gas  stoves,  was  proceeding 
easterly  on  Forty-eightih  street  from  Eleventh  avenue  towards 
Tenth  avenue*    There  is  some  dispute  in  the  evidence  as  to 
whether  this  child  came  out  from  the  north  curb  or  from  the 
south  curb,  but  the  evidence  establishes,  I  think,  without 
doubt  that  it  being  about  one-fifteen,  about  the  noon  hour, 
(Efferent  delivery  wagons  were  drawn  up  on  both  sides  of  the 
street;  horses  were  being  fed  and  the  men  were  taking  their 
limches.    Whether  the  plaintiff's  intestate  came  from  the 
south  or  north  side  of  the  street  it  is  evident  that  he  darted 
out  in  front  of  and  was  stnick  by  the  truck  and  that  the  left 
froQt  wheel  ran  over  him.    The  truck  stopped  almost  immedi- 
iately*    There  is  no  evidence  of  excessive  speed.    No  one 
swears  that  the  truck  was  going  fast,  and  the  fastest  speed 
sworn  to  was  six  or  seven  miles  an  horn-.    It  is  admitted  that 
no  horn  was  blown,  but  that  is  fully  explained  by  the  emer- 
gency presented  to  the  chauffeur  who  was  fully  occupied  in 
putting  on  the  brakee  and  stopping  the  truck,  which  he  did 
within  fax  feet.    Furthermore,  there  was  shouting  by  several 
persons  which  would  give  as  much  warning  as  the  blowing 
of  the  hora,  so  that  if  the  failure  to  blow  the  horn  was  negU- 
gence,  that  negligence  did  not  cause  the  injury. 

The  evidence  is  to  the  effect  that  the  deceased  played 
around  on  the  street  at  different  times  and  ran  back  and 
forth  as  is  often  the  case  with  children  of  that  age  playing  in 
the  street.  From  the  plaintiff's  testimony  he  was  being  led 
across  the  street  by  his  sister  who,  when  faced  by  the  emer- 
gency, dropped  his  hand  and  left  him.  It  is  possible  that 
he  was  being  led  from  the  south  to  the  north  side  as  the  sister 
swears,  and  upon  his  hand  being  dropped,  he  sought  to  get 
back  to  the  south  side,  which  was  the  side  upon  which  he 
lived.  The  situation  was  not  presented  to  the  chauffeur  until 
the  child  was  within  about  six  feet  of  the  truck.  There  is  the 
usual  discrepancy  as  to  just  how  the  boy  was  running  and 
where  he  was  looking  when  he  was  running  and  as  to  some 
of  the  details  of  the  accident. 

The  plaintiff  has  the  burden  of  proof  to  show  that  the 
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defendant  was  negligent.  The  street  was  thirty  feet  wide 
between  curbs  and  with  wagons  lined  up  on  both  sides  of  the 
street  there  was  just  room  for  two  vehicles  to  pass  in  the 
space  between.  The  emergency  must  have  been  suddenly 
created,  whether  the  child  ran  out  from  the  nwth  side  or  the 
south  side.  The  truck  was  about  to  meet  a  laundry  wagon 
which  is  corroborative  of  the  fact  that  the  truck  was  con- 
siderably nearer  to  the  south  side  than  the  nortli  side,  and  if, 
as  claimed  by  the  plaintiff,  the  child  ran  from  the  south  side, 
there  would  be  less  time  for  the  chauffeur  to  see  the  child 
in  order  to  avoid  him. 

The  only  proof  that  could  be  claimed  to  show  negUgeoce 
is  the  fact  of  the  happening  of  the  accident  and  that  is  not 
sufficient  imder  the  authorities.  The  chauffeur  swears  he  did 
not  see  the  sister  but  in  the  confusion  of  the  moment  that 
fact  is  not  enough  upon  which  to  predicate  negligence.  To 
hold  that  there  was  proof  of  negligence  on  the  part  of  the 
defendant's  chauffeur  sufficient  to  satisfy  the  requirements 
of  the  burden  of  proof  would,  in  my  judgment,  be  based  upon 
mere  speculation.  The  plaintiff's  evidence  consists  entirely 
of  the  testimony  of  the  father  and  young  sister  and  brother 
of  the  deceased  and  is  very  imsatisfactory.  Giving  to  this 
testimony  the  most  that  can  be  claimed  for  it,  the  case  is 
barren  of  proof  of  any  incautious  driving  or  handling  of  the 
truck  by  defendant's  chauffeiu*.  The  occurrence  was  a  pure 
accident,  imavoidable  as  I  view  it,  and  the  judgment  and 
order  should,  therefore,  be  reversed,  with  costs,  and  the  comr 
plaint  dismissed,  with  costs. 

CiiARKB,  P.  J.,  Lauohlin,  Page  and  Merrell,  JJ.,  concur. 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 
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Vincent  Muetha,  an  Infant,  by  Annie  V.  Mubtha,  His 
Guardian  ad  litem,  Respondent,  v.  Edward  Albert 
Ridley,  Appellant. 

Annie  V.  Murtha,  Respondent,  v.  Edward  Albert  Ridlet, 

Appellant. 

First  Department,  April  1. 1921. 

Landlord  and  tenant  —  action  for  injury  to  chUd  of  tenant  whUe 
playing  in  back  yard  —  yard  not  appurtenant  to  tenancy  —  plain- 
tiff was  licensee  in  using  yard  as  playground  —  duty  of  landlord 
to  keep  yard  in  repair. 

In  an  action  against  a  landlord  to  recover  damages  for  injury  to  an  infant, 
the  child  of  one  of  the  tenants,  who  while  playing  in  the  back  yard  fell 
into  an  ai^away  by  reason  of  a  break  in  the  cement  coping  around  the 
same,  it  appeared  that  the  child  and  its  mother  lived  on  the  first  floor, 
that  there  was  a  door  leading  from  the  dining  room  on  the  first  floor 
into  the  yard,  in  the  back  of  which  was  a  pole  extending  up  so  that 
clothes  lines  could  be  run  across  to  the  windows  in  each  of  the  three  apart- 
ments; that  there  was  no  general  entrance  way  into  the  yard  from  the 
apartment  house,  and  that  the  yard  was  not  used  by  the  tenants  except 
in  connecticm  with  the  use  of  the  clothes  pole. 

Held,  that  the  only  right  of  the  tenants  was  to  make  use  of  the  clothes  pole 
upon  which  to  string  the  lines  for  the  washing,  and  any  other  use  of  this 
yard  by  them  was  purely  the  use  of  a  Hcensee  and  not  the  use  of  a  con-. 
tractee  or  an  invitee. 

If  it  may  be  deemed  that  the  yard  was  appurtenant  to  the  tenancy  of 
the  lower  floor,  occupied  by  the  plainti£f  s  mother,  nevertheless  she  took 
it  as  she  found  it,  and  the  landlord  was  not  bound  ta  make  any  change, 
for  it  is  only  where  a  port  of  the  premises  is  used  in  common  by  different 
tenants  that  there  is  a  liability  on  the  part  of  the  landlord  to  keep  it  in 
repair. 

Since  the  child  was  in  the  yard  as  a  mere  licensee,  there  was  no  liability 
for  mere  negligence  and  no  act  was  shown  which  was  a  violation  of  any 
duty  owed  by  the  defendant  to  the  plaintiff. 

Appeal  in  the  first  above-entitled  action  by  the  def^idant, 
Edward  Albert  Ridley,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  coimty  of  Npw  York  on  the  26th  day  of  Pebniary, 
1920>  on  the  verdict  of  a  jury  for  $7,500,  and  also  from  an 
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order  entered  in  said  clerk's  ofSice  on  the  same  day  denying 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Appeal  in  the  second  above-entitled  action  by  the  defend- 
ant^ Edward  Albert  Ridley,  from  a  judgment  of  the  Supreme 
C!ourt  in  favor  of  the  plaintiff,  entered  in  the  office* of  the 
clerk  of  the  county  of  New  York  on  the  26th  day  of  February, 
1920,  on  the  verdict  of  a  jury  for  $619,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  same  day  denjdng  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

• 

George  F.  Hickey  of  counsel  [William  BvMer,  attorney],  for 
the  appellant. 

Gilbert  D.  Steinerj  for  the  respondents. 

Smith,  J.: 

The  judgment  in  favor  of  the  infant  is  for  $7,674.39.  TTie 
one  in  favor  of  the  mother  is  for  $619.  The  action  is  against 
the  landlord  of  a  tenement  house.  There  were  three  apart- 
ments in  this  tenement  house,  one  on  each  floor.  Behind 
the  house  there  wa^  a  yard  about  nineteen  by  nineteen.  In 
this  yard  there  was  an  areaway  near  the  building  for  the 
purpose  of  allowing  windows  to  be  put  into  the  cellar,  so  as 
to  light  the  cellar.  This  areaway  had  arotmd  it  a  cement 
coping,  but  no  raiUng.  The  child  while  playing  in  this  yard 
fell  into  this  areaway  by  reason  of  a  break  in  this  cement 
coping.  For  the  injuries  sustained  from  the  fall  action  is 
brought  by  the  child  and  another  action  by  the  child's  mother. 

The  defendant  had  only  owned  the  property  for  about 
six  weeks.  He  had  bought  it  of  the  grandmother  of  this 
child  who  was  only  seven  years  old.  The  child  and  its  mother 
lived  on  the  first  floor  and  there  was  a  door  leading  from  the 
dining  room  on  the  first  floor  out  into  the  back  yard.  In  the 
back  of  the  j'^ard  there  was  a  pole  which  extended  up  so 
that  clothes  Unes  could  be  run  across  to  the  windows  upon 
each  one  of  the  three  apartments.  In  order  to  hang  out  the 
clothes,  however,  it  was  not  necessary  to  go  out  into  the 
yard,  but  the  clothes  lines  would  work  on  pulleys  from  the 
pole  to  the  windows.  There  was  no  genial  entrance  way 
into  the  yard  from  the  apartment  house.    There  was  no 
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hallway  which  went  through  the  apartmant  houae  opening 
mto  the  yard)  and  it  was  neceasary,  in  order  to  get  into  the 
yard  from  the  apartmeot  house,  either  to  go  through  the 
private  dining  room  of  the  fiiHt  floor  tenant,  or  to  go  down 
into  the  oellar,  lap  the  cellar  steps  opening  two  doors,  and 
one  of  the  toiants  swears  that  it  was  impossible  for  any  one 
except  a  strong  man  to  open  one  of  those  doors  because  it 
was  so  faeaty«    It  •aeons  that  there  were  openings  at  which 
there  were  apparently  doors  swung  open  on  two  sides  of  this 
yard  into  adjoining  yards.    One  went  into  an  adjoining  yard 
on  the  east  and  one  went  into  an  adjoining  yard  on  the  nofth 
and  upon  the  adjoining  yard  on  the  north  was  a  store  which 
was  occupied  by  the  tenant  of  the  second  floor  of  this  apart- 
ment house.    It  is  claimed  by  the  plaintiff  that  this  was  used 
in  going  back  and  forth  between  the  store  and  the  tenement 
house  both  by  Mrs.  Schwartz,  who  was  the  tenant,  and  by  her 
children.    She  swears,  however,  that  she  did  not  go  down 
there  and  did  not  use  it  and  that  she  did  not  allow,  her  children 
to  play  in  the  yard,  althou^  sometimes  th^y  got  into  the 
yard  and  played  and  she  had  driven  them  away  several  times. 
The  tenant  who  rented  the  upper  apartment,  a  Mrs.  Frankle, 
swears  that  they  never  used  this  back  yard,  and  from  the 
fact  that  there  was  no  access  to  the  same  from  the  hallway 
it  seems  to  me  proven  beyond  question  that  the  only  right 
of  the  tenants  was  to  make  use  of  this  pole  upon  which  to 
string  the  lines  for  the  washing,  and  any  other  use  of  this 
yardway  by  the  tenants  or  by  outsiders  was  purely  the  use 
of  a  licensee  and  not  the  use  of  a  contractee  or  an  invitee. 
(WcM,  V.  Frey,  116  App.  Div.  527.)    If  it  may  be  deemed 
that  this  was  appurtenant  to  the  tenant  of  the  lower  floor, 
this  plaintiff's  mother,  she,  nevertheless,  took  it  as  she  found 
it  and  the  landlord  is  not  bound  to  make  any  change. 
(fyDwger  V.  O'Brim,  13  App.  Div.  670;  Jaffe  v.  HarteaUy 
56  N.  Y.  808.)    It  is  only  where  a  part  of  the  premises  is 
used  m  common  by  different  tenants  that  there  is  a  liability 
on  the  part  of  the  landlord  to  keep  in  repair,  except  by  reason 
of  specific  agreement,  which  iis  not  here  shown.    (Vaughan 
v.   Transit  Development  Co.,  222  N.  Y.  79;  Fox  v.  Warner- 
Quintan  AsphdU  Co.,  204  id.  240.) 

The  plaintiff's  mother  attempts  to  support  her  case  by 
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showing  that  she  had  seen  the  children  of  the  tenants  of  the 
upper  tenement  and  of  the  middle  tenement  playing  in  the 
yard  even  since  it  was  sold  to  the  defendant.  But  they 
were  there,  not  as  a  matter  of  right,  but  as  a  matter  of  license 
simply,  and,  therefore,  there  was  no  liability  for  mere  negli- 
gence  and  there  could  be  no  such  act  here  as  could  be  a 
violation  of  any  duty  to  a  mere  licensee. 

The  judgments  and  orders  should  be  reversed  and  complaints 
dismissed. 

Clarke,  P.  J.,  Laughun,  Dowlinq  and  Greenbaum,  JJ., 
concur. 

Judgments  and  orders  reversed,  with  costs,  and  complaints 
dismissed,  with  costs. 


Waumbek  Manufacturing  Co.,  Inc.,  Respondent,  t;.  Louib 
Alfandri  (Also  Known  as  Louib  Alexander)  and  Others, 
Appellants. 

First  Department,  April  1,  1921. 

Sales  —  complaint  in  action  for  breach  of  contract  by  failing  to 
accept  goods  —  measure  of  damages  —  complaint  asking  for 
erroneous  damages  insufficient. 

The  measure  of  damages  in  an  action  based  on  the  non-^aooeptanoe  of  goods 
sold  is,  under  subdivision  3  of  section  145  of  the  Personal  Property  Law* 
the  difference  between  the  contract  price  and  the  market  or  ouzrent 
price  when  the  goods  ought  to  have  been  accepted. 

In  an  action  for  damages  for  non-acceptance  of  goods,  a  complaint  which 
alleges  that  a  month  after  the  goods  were  refused  they  were  resold,  and 
demands  damages  represented  by  the  difference  between  the  contract 
price  and  the  price  realized  upon  the  resale,  does  not  state  a  cause  of  action 
in  the  absence  of  allegations  that  the  market  was  the  same  or  of  any 
reason  why  the  resale  was  not  made  forthwith  at  the  time  of  the  non- 
acoeptanoe,  or  as  to  what  was  the  market  vilae  at  that  time. 

Appeal  by  the  defendants,  Louis  Alfandri  and  others, 
from  an  order  of  the  Supren^  Court,  n^de  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
coimty  of  New  York  on  the  15th  day  of  November,  1920, 
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grantinig  plaintiff's  motion  for  judgment  on  the  pleadixsgs 
consisting  of  a  complaint  and  a  demurrer. 

Emanuel  A.  Obetfeld  of  counsel  [Harold  R,  Lhowe,  attorney], 
for  the  appellants. 

Jtdvus  M.  Loioenstein  of  counsel  [Lcmie  Praehker  mth  him 
on  the  brief],  for  the  respondent. 

Sboth,  J.: 

The  complaint,  which  has  been  held  good,  seeks  to  charge 
the  defendants  with  damages  for  breach  of  a  contract  of  sale 
in  failing  to  accept  goods  which  the  defendants,  the  buyers, 
agreed  to  accept.  The  failure  to  accept  was  on  and  before 
the  eighth  of  April.  A  month  thereafter  and  upon  the  twelfth 
day  of  May  the  goods  were  resold  and  the  difference  between 
the  contract  price  and  the  price  realized  upon  the  resale  was 
$2,144,  which  is  the  amount  of  damages  sought.  It  will  be 
seen,  therefore,  that  the  action  is  for  non-acceptance.  By 
section  145  of  the  Personal  Property  Law,  subdivision  3  (as 
added  by  Laws  of  1911,  chap.  571),  the  measure  of  damages 
18  the  difference  between  the  contract  price  and  the  market 
or  current  pfice  when  the  goods  ought  to  have  been  accepted. 
It  may  be  that  a  resale  at  that  time  would  have  been  evidence 
of  the  market  or  current  price  and  if  the  resale  had  been  alleged 
as  of  the  time  when  the  goods  ought  to  have  been  accepted, 
the  pleading  would  have  been  sufficient.  But  a  resale  a 
month  thereafter  is  not  evidence  of  the  market  or  current 
price  at  the  time  that  the  goods  ought  to  have  been  accepted^ 
without  an  allegation  in  the  complaint  that  the  market  was 
the  same  or  any  reason  assigned  why  the  resale  was  not  made 
forthwith  at  the  time  of  the  non-acceptance,  or  of  what  was 
the  market  value  at  that  time. 

For  failure  to  show  any  damage  within  the  rule  of  damages 
which  the  law  allows  we  think  the  facts  do  not  state  a  cause 
of  action  and  the  order  should  be  reversed,  with  ten  doUars 
costs  and  disbursements,  and  the  motion  of  the  plaintiff  for 
judgment  upon  the  pleadings  denied,  with  ten  dollars  costs, 
App.  Div.— Vol.  CXCVI.        5 
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with  leave  to  the  plaintiff  to  serve  an  amended  complaint  on 
payment  of  said  costs. 

Clarke,  P.  J.,  Laughlin,  Dowling  and  Greenbaum,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements^ 
and  motion  denied,  with  ten  dollars  costs,  with  leave  to 
plaintiff  to  serve  an  amended  complaint  on  paymeiit  of 
said  costs. 


The   Metallograph  Corporation,   Respond^it,   v.   Abua 
Engineering  Company,  Inc.,  ^pdlaat. 

First  Department,  April  1,  1921. 

Ptoadings  —  bUl  of  particulars  —  failure  to  comply  with,  order 
directing  itemised  statement  of  services  performed  and  materials 
furnished  —  order  precludixig  plaintiff  from  making  proof  of 
facts  not  particularised. 

In  an  action  based  on  quantum  meruit  for  services  rendered  in  the  manufacture 
of  tools  and  for  materials  furnished,  an  order  for  a  biU  of  particulars 
directing  an  itemized  list  of  the  services  performed  and  materials  furnished, 
is  not  complied  with  by  a  bill  which  does  not  itemize  the  servieee  per- 
formed and  materials  furnished  and  does  not  specify  the  persons  employ^ 
m  such  service  and  the  cost  and  expense  of  every  item  of  material  furnished 
which  entered  into  the  alleged  services. 

For  the  failure  so  to  specify,  as  required  by  the  order,  the  defendant  is 
entitled  to  an  order  of  preclusion  barring  the  plaintiff  from  making  proof 
of  the  facts  which  were  not  thus  particularized. 

Appeal  by  the  defendant,  Anna  Engineering  Company, 
Inc.,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  coimty  of  New  York  on  the  1st  day  of  February,  1921, 
denying  defendant's  motion  to  preclude  plaintiff  from  giving 
any  evidence  in  support  of  the  allegations  or  matters  set 
forth  in  the  amended  complaint,  of  which  further  particulars 
have  not  been  furnished  as  required  by  previous  order* 

Walter  Jeffreys  Carlin,  for  the  appellant. 

Irwin  M.  Berliner  of  coxmsel  [Mark  Eisner,  attorney],  for 
the  respondent. 
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Smtth,  J.: 

The  action  is  brought  to  recover  for  200  sets  of  tools  for 
which  under  the  contract  between  the  parties  the  plaintiff 
was  to  be  paid  $67  per  set.  The  tools  were  to  be  used  for 
army  purposes.  The  contract  entire  was  for  the  furnishing 
of  5>000  sets  of  these  tools.  As  to  the  first  200  sete  4t  was 
stipulated  that  the  order  should  not  be  subject  to  cancellation. 
As  to  the  remaining  4,800  sets  it  was  stipulated  that  the 
order  was  subject  to  cancellation  in  case  the  tools  were  not 
required  for  government  purposes.  As  to  the  4^800  sets  the 
order  was  canceled  and  no  recovery  is  sought  therefor.  The 
action  is  lHx>ught  to  recover  the  sum  of  $13,400  for  the  200 
sets  delivered,  which  w^^  not  subject  to  cancellation,  and 
the  second  cause  of  action  stated  ^  the  complaint  is  based 
upon  a  quantum  mendt  upon  the  allegation  that  the  services 
were  rendered  in  the  manufacture  of  said  tools  at  the  special 
request  of  the  defendant,  and  that  the  agreed  price  and 
reasonable  value  of  the  services  performed  and  the  material 
furnished  was  the  sum  of  $13,400. 

Tlie  bill  of  particulars  ordered  required  the  plaintiff  to 
set  forth  copies  of  the  contract  alleged  in  paragraph  10  of 
the  amended  complaint,  and  whether  the  agreement  as  to 
the  price  for  the  services  performed  and  materials  furnished 
was  in  writing  or  oral,  and  an  itemized  list  of  the  services 
performed  and  the  materials  furiushed,  the  reasonable  value 
of  which  was  $13,400.  This  order  was  accepted  by  the  plain- 
tiff and  no  appeal  was  taken  therefrom.  In  response  thereto 
the  plaintiff  set  forth  two  letters  which  form  the  contract 
under  which  the  services  were  rendered,  and  further  specified 
that  the  oral  parts  of  such  agreement  were  as  specified  in  a 
former  bill  of  particulars  designated  as  III-E.  Said  former 
bill  of  particulars  was  verified  December  6,  1920,  and  set 
forth  certain  services  performed  as  specified  in  said  para- 
graph 10  of  the  complaint,  which,  however,  does  not  itemize 
the  services  performed  and  the  materials  furnished  as  is 
required  by  paragraph  4  of  the  order  requiring  the  bill  of 
particulars,  and  does  not  specify  the  persons  employed  in 
such  service  and  the  cost,  and  expense  of  every  item  of  material 
furnished  on  the  part  of  the  plaintiff  entering  into  such 
all^C^d  services.    The  bill  of  particulars,  therefore,  is  clearly 
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insufficient  as  not  complying  with  the  requirements  of  the 
order  as  to  an  itemized  statement  of  the  services  performed 
and  of  materials  fmnished,  upon  which  a  recovery  could  be 
had  as  upon  a  quantum  meruit. 

Fw  failure  so  to  specify,  as  required  by  the  order,  the 
defendant  was  entitled  to  an  order  of  preclusion  barring  the 
plaintiff  from  making  proof  of  the  evidence  which  was  not 
thus  particularized.  The  order  should,  therefore,  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  the  plaintiff 
should  be  precluded  from  showing  upon  the  trial  of  the  action 
what  was  the  reasonable  value  of  the  services  performed  and 
of  the  materials  furnished,  the  reasonable  value  of  which 
was  alleged  to  be  the  sum  of  $13,400,  and  the  plaintiff  should 
be  limited  to  a  recovery  upon  the  contract  for  the  agreed 
price  for  the  furnishing  of  the  sets  of  tools  as  set  forth  in  the 
complaint. 

Clarke,  P.  J,,  Laughlin,  Dowling  and  Greenbaum,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted  as  stated  in  opinion. 


Alfred  H.  Cosden,  Respondent,  v.  E.  E.  Paul  Company, 
Appellant,  Impleaded  with  American  Surety  Company, 
Defendant. 

Second  Department,  March  4,  1921. 

Contracts  —  building  contract  —  action  by  owner  to  recover  expense 
incurred  in  replacing  defective  work  —  evidence  supporting  finding 
of  referee  —  reconstruction  not  in  accordance  with  plans. 

In  an  action  by  an  owner  under  a  building  contract  to  recover  expense 
incurred  in  replacing  certain  defective  work,  hddy  that  the  findings  of  the 
referee  that  the  alleged  defects  existed  were  supported  by  the  evidence. 

The  defendant  cannot  complain  that  the  reconstruction  was  not  in  aooord 
with  the  plans  and  specifications  of  his  contract  where  the  oost  thereof 
was  not  greater  than  it  would  have  been  if  the  reoonstntction  had 
followed  the  plans. 

Appeal  by  the  defendant,  E.  E.  Paul  Company^  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff^ 
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entered  in  the  c^ce  of  the  clerk  of  the  county  of  Suffolk  on 
the  16th  day  of  July,  1919,  on  the  report  of  a  redferee  appointed 
to  hear  and  determine  the  whole  issues. 

C.  J.  Sullivan  [Frederick  Hidse  with  him  on  the  brief],  for 
the  appellant. 

Robert  P.  Griffing,  for  the  respondent. 

Plaintiff,  owner,  elected,  under  the  building  contract  for 
his  house,  to  repair  or  to  replace,  certain  defective  work  and 
materials  at  the  expense  of  defendant,  contractor.  Plaintiff's 
judgment  is  attacked  as  to  three  items:  (1)  The  windows, 
(2)  the  terrace,  (3)  the  waterproofing  of  some  of  the  f  oimdation 
walls. 

1.  The  proof  supports  the  finding  of  the  referee  that  in 
rainfall  many  of  the  windows  leaked  badly.  The  defendant 
contended  that  the  leaks  were  due  to  the  plan,  and  offered 
testimony  that  its  work  conformed  to  the  plan.  But  there 
was  testimony  that  the  construction  was  not  always  timely 
with  essential  requirements  of  the  specifications,  which  the 
parties  made  part  of  the  contract,  and  that  if  the  construction 
under  the  plan  and  specifications  had  been  made  in  the  usual 
and  proper  manner,  in  that  spaces  between  window  frame  and 
brick  work  had  been  filled  with  mortar  as  are  other  joints  in 
masonry,  the  windows  would  have  been  watertight.  There  is 
testimony  that  the  leakage  was  thus  stppped  by  the  plaintiff. 
Not  only  is  there  testimony  of  these  omissions  of  the  contractor, 
but  also  that  when  its  attention  was  called  to  the  omissions  it 
agreed  that  it  was  important  to  have  full  mortar  joints  in  all 
of  the  brick  work  with  respect  to  the  window  frames.  This 
feature  of  the  case  discriminates  it  from  cases  like  Mac  Knight 
Flintic  Stone  Co.  v.  Mayor  (160  N.  Y.  72),  cited  by  the  learned 
counsel  for  the  appellant. 

2.  The  evidence  supports  the  finding  that  the  fill  of  terrace 
was  defective.  The  defendant  contends  that  it  is  not  liable  in 
any  event  because  the  plaintiff  did  not  rebuild  the  terrace  in 
accord  with  the  plans  and  specifications,  in  that  in  place  of 
fill  the  flat  arch  of  the  terrace  was  supported  by  a  foundation 
and  a  wall.    Wines,  the  builder  of  .the  reconstructed  terrace. 
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testifies  as  an  expert  that  this  work  cost  leas  than  would  replace- 
ment of  a  prop^  fill.  His  testimonji:  was  not  challenged  or 
contradicted.  If  the  cost  was  not  grefilter  than  that  of  reccxi- 
struction  in  accord  with  the  plans  and  specifications,  the 
defendant  cannot  complain.  {New  York  Building  Co.  v. 
Springfield  El.  Co.,  56  App.  Div.  297.) 

3.  The  evidence  was  si^ffix^ient  to  show  that  the  walls  of  the 
cottages,  cellars  and  vegetable  cellars  required  repair.  This 
repair  was  made  by  plastering  the  surface  of  the  foundation 
with  cement.  It  appears  that  powdered  waterproofing  was 
mixed  with  the  cement  and  sand  used  for  plastering.  The 
defendant  contends  that  in  any  event  it  is  not  liable  because 
waterproofing  was  not  contemplated  by  the  contract  or  specifi- 
cations. Wines  testifies  that  only  that  part  of  the  wall  which 
leaked  was  waterproofed,  and  that  if  concrete  of  the  prescribed 
density  had  been  used  originally  there  would  have  been  no 
leaks.  The  witness  also  testifies  that  the  plaintiff  could  not 
have  torn  down  the  wall  and  put  it  up  again  with  concrete 
of  proper  density  at  the  cost  of  the  waterproofing;  and  that  the 
protection  of  this  wall  against  water  was  by  waterproofing. 
It  did  not  appear  that  the  powdered  waterproofing  increased 
the  cost  of  the  plaster.  And  on  the  other  hand  the  defendant 
objected  when  the  plaintiff  sought  to  show  the  cost  of  the 
mixture  with  the  addition  of  the  wateriMXX)fing  element.  If 
this  defect  arose  from  failure  to  furnish  concrete  of  proper 
density,  the  remedial  steps  of  the  plaintiff  were  not  confined 
to  substituting  propef  concrete;  he  could  do  anything  else  to 
effect  the  same  purpose,  and  the  defendant  could  not  com- 
plain unless  the  variation  was  more  costly  to  it.  (New  York 
Building  Co.  v.  Springfield  El.  Co.,  supra;  Rowe  v.  Peabody, 
207  Mass.  226,  237;  Delray  Lumber  Co.  v.  Keohane,  132  Mich. 
21.) 

I  advise  affirmance,  with  x;osts. 

Present  —  JfiNKs,  P.  J.,  Mills,  Putnam,  Kbllt  and 
Jaycox,  JJ. 

'    Judgment  unanimously  affirmed,  with  costs. 
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William  L,  Crow  Conbtruction  Company,  Respondent,  v. 
Carroll  P.  Brennan,  Inc.,  Defendant,  Impleaded  with 
LoNnoN  AND  Lancashire  Indemnity  Company  of  America, 
Appellant. 

First  Department,  April  1,  1921. 

PrinctpaA  and  sor^y  —  aotioa  on  undertakizig  containing  limitation 
aa  to  time  within  which  action  must  be  brought  —  disclaimer 
of  liability  by  surety  does  not  relieve  plaintiff  from  commencing 
action  within  time  limited. 

In  an  action  on  an  undertaking  to  indemnify  the  plaintifif  for  the  failure 
of  a  Qonstruction  oompany  to  perform  its  contract,  a  disclaimer  of  liability 
by  the  surety,  for  the  reason  assigned  by  the  construction  company 
in  repudiating  the  contract,  does  not  relieve  the  plaintiff  from  bringing 
an  acticm  on  the  undertaking  within  the  time  specified  therein. 

Appeal  by  the  defendant,  London  and  Lancashire  Indemnity 
Company  of  America,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  4th  day  of  May,  1920,  on  the 
decision  of  the  court,  rendered  after  a  trial  at  the  New  York 
Trial  Term,  a  trial  by  jury  having  been  waived. 

James  I.  Cuff^  for  the  j^pellant. 

Frederick  Htdse  of  counsel  [Eidlitz  &  HuUe,  attorneys],  for 
the  respondent. 

Smith,  J.: 

A  single  question  is  presented  upon  this  appeal.  The 
action  is  upon  an  undertaking  given  by  the  appellant,  the 
London  and  Lancashire  Indemnity  Company,  to  indemnify 
the  plaintiff  for  the  failure  of  the  defendant,  Carroll  P. 
Brennan,  Inc.,  to  perform  its  contract  as  general  contractor 
in  constructing  a  school  building  in  the  town  of  Hackensack. 
The  imdertaking  upon  which  suit  is  brought  was  made  upon 
the  3d  day  of  March,  1917,  and  it  was  therein  provided  that 
no  claim  or  action  should  be  brought  against  the  appellant 
after  the  3d  day  of  March,  1918.     A  difference  arose  between 
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the  plaintiff  and  the  defendant,  Brennan,  Inc.^  as  to  the  time 
when  the  property  should  be  given  to  Brennaa,  Inc.,  for  the 
purposes  of  doing  the  work  provided  for  in  the  co^tract. 
Brennan,  Inc.,  claimed  that  it  was  agreed  that  it  should 
have  possession  of  the  premises  in  June,  1917,  and  because 
possession  was  not  given  at  that  time,  Brennan,  Inc.,  repudiated 
the  contract.  Thereupon  claim  was  made  against  the  defend- 
ant, the  indemnity  company,  and  the  defendant,  the  indem- 
nity company,  wrote  a  letter  disclaiming  liability  for  the 
reasons  assigned  by  Brennan,  Inc.,  for  repudiating  the  contract. 

The  Trial  Term  has  held  that  this  disclaimer  of  liabiUty 
constituted  a  breach  of  the  contract  on  the  part  of  the 
indemnity  company,  so  that  the  plaintiff  was  not  bound  by 
any  of  the  terms  of  said  contract  and,  therefore,  was  relieved 
from  bringing  the  action  before  the  3d  day  of  March,  1918, 
as  provided  in  the  contract.  To  this  proposition  we  are 
unable  to  agree.    The  provision  of  the  bond  is  as  follows: 

"  Second.  That  no  claim,  suit  or  action  by  reason  of  any 
default  shall  be  brought  against  the  Principal  or  Surety  after 
the  3d  day  of  March,  1918,  nor  shall  recovery  be  had  for 
damages  accruing  after  that  date;  that  service  of  writ  or 
process  commencing  any  such  suit  or  action  shall  be  made 
on  or  before  such  date;  that  the  principal  shall  be  made  a 
party  to  any  such  suit  or  action,  and  be  served  with  process 
commencing  the  same  if  the  Principal  can  with  reasonable 
diligence  be  found;  that  no  judgment  shall  be  rendered  against 
the  Surety  in  excess  of  the  penalty  of  this  instrument." 

To  hold  that  a  denial  of  habiUty  under  a  contract  is  a 
waiver  of  the  provision  of  the  contract  requiring  the  action 
to  be  brought  within  a  certain  limited  time,  seems  paradoxical. 
Such  a  provision  of  the  contract  clearly  contemplates  a  denial 
of  liability  and  refusal  to  pay  the  same  as  the  condition  of  its 
application. 

In  Joyce  on  Insurance  (2d  ed.  §  3212),  imder  contracts  pro- 
viding for  a  short  Statute  of  Limitations,  it  is  said:  '*  The 
denial  by  the  insurer  of  all  liability  imder  the  policy,  though 
it  is  a  waiver  of  proofs  of  loss,  does  not  waive  bringing  a  suit 
within  the  time  specified  after  the  loss." 

In  DeGrove  v.  Metropolitan  Ins.  Co.  (61  N.  Y.  594)  the 
defendant  denied  liability  upon  the  policy  and  set  up  the 
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limitation  in  the  policy  that  more  than  twelve  months  had 
elapeed  since  the  making  of  any  claim  for  loss  or  damage,  and 
it  was  held  that  the  answer  was  sufficient  to  enable  the 
defendant  to  avail  itself  of  the  defense  that  the  suit  was  not 
brought  within  the  prescribed  time. 

The  judgment  for  the  plaintiff,  therefore,  cannot  stand 
upon  the  ground  on  which  it  was  placed  by  the  trial  court 
and  the  judgmeat  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.  Assuming 
that  this  provision  of  the  contract  is'^not  waived,  the  question 
still  remains  as  to  whether  the  defendant  can  take  advantage 
of  this  provisioD  of  the  contract  without  having  answered 
under  the  provisions  of  cieeCicn  413  of  the  Code  of  Civil 
Procedure,  that  the  action  was  not  commenced  within  the 
time  limited/  Under  the  view  taken  by  the  learned  trial 
judge  that  question  apparently  was  not  argued  before  the 
court  at  Trial  Term,  and  has  not  been  argued  before  us  and 
we  do  not  care,  therefore,  to  express  any  opinion  thereupon. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 

DowLiNG,  Merrell  and  Greenbaum,  JJ.,  concur. 

Laughlin,  J.: 

I  concur  in  the  opinion  of  Mr.  Justice  Bmcth,  with  the 
exception  that  I  am  of  opinion  that  the  commencement  of 
the  action  within  the  time  limited  by  the  agreement  was  a 
condition  precedent,  to  be  alleged  and  shown  by  the  plaintiff;  • 
and,  therefore,  I  vote  for  reversal  and  dismissal. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event.     Settle  order  on  notice* 
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Frank  X.  LeLonq,  Appellant,  Respondent,  v.  Hbnry  A. 
SiEBRSGHT,  as  Executor,  etc.,  of  Emma  S.  Siebrecht, 
Deceased,  Respondent,  Appellant. 

Second  Department,  March  4,  1921. 

Vendor  and  purohaaer  —  letter  ilcaed  by  attorney  for  owner  ineloe- 
tD«  contract  of  tale  constitutes  sufficient  note  or  memorandum 
under  Statute  of  Frauds  —  specific  performance  denied  where 
property  sold  to  third  person  in  absence  of  such  person  as  party 
defendant  — relief  in  damafes  for  breach  of  contract — prtvilofed 
communication  —  letter  from  a«tO)mcy  to  client  —  awthoirity  of 
husband  writing  letter  for  wife  as  her  a^ent — admission  by 
executor  prior  to  appointment  not  competent  thereafter — eom- 
petency  of  such  admission  to  impeach  testimony  of  executor. 

A  letter  signed  by  the  attorney  for  the  owner  of  land  inclosins:  a  proposed 
written  contract  for  tfae  sale  thereof  may  be  a  sufficient  note  or  memo- 
randum in  writing  within  the  meaning  of  the  Statute  of  Frauds. 

The  court  is  justified  in  denying  specific  performance  of  a  contract  of  sale  of 
land  where  another  contract  for  the  sale  of  the  same  property  has  been 
made  to  a  third  person,  in  the  absence  of  such  third  person  as  a  defendant, 
and  may  give  relief  in  damages  for  a  breach  of  the  contract. 

A  communication  by  letter  between  an  attorney  and  his  client  or  the  latter's 
agent  is  privileged  as  much  as  an  oral  communication  between  the  attorney 
and  the  client. 

Neither  the  relationship  of  husband  and  w^,  nor  the  fact  that  he  acted 
aa  her  agent  in  making  the  sale  of  property,  is  suificient  to  establish  that 
a  letter  written  by  him  to  her  attorney  was  privileged;  it  must  be  shown 
that  she  authorized  the  letter  and  that  it  was  practically  her  letter  to 
the  attorney. 

An  admission  made  by  a  party  such  as  an  executor  or  trustee,  before  his 
appointment,  is  not  competent  against  him  thereafter.  Hence,  a  letter 
written  by  a  husband  to  his  wife's  attorney  prior  to  her  death  ocmceming 
a  sale  is  not  directly 'relevant  to  the  issues  as  an  admission  in  a  suit  for 
specific  performance  in  which  he,  as  executor,  is  substituted  as  defendant. 

Where  a  wife  dies  pending  an  action  against  her  for  the  specific  performance 
of  a  contract  of  sale  alleged  to  have  been  made  by  her  husband  as  agent, 
whereupon  he  is  appointed  executor  and  substituted  as  defendant,  a 
letter  written  by  him  to  his  wife's  attorney  prior  to  her  death  is  not 
privileged  and  is  competent  to  impeach  his  testimony  in  the  action  im 
the  question  whether  he  had  authority  to  make  the  sale. 

Cross-appeals  by  the  parties  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
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of  the  ol^k  of  the  county  of  Westchester  on  the  24th  ck^y  of 
September,  1920,  on  the  decision  of  the  court  rendered  after 
a  trial  at  the  Westchester  Special  Term. 

The  action  is,  vendee  against  vendor,  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  real  property,  with  an 
alternative  claim  for  damages  if  the  defendant  is  found  unable 
to  perform.  The  learned  justice  at  Special  Term  found  the 
facts  for  the  plaintiff,  but  held  that  the  defmidant,  having 
made  a  contract  for  the  sale  of  the  property  to  a  third  person, 
could  not  be  required  to  specifically  perform,  and,  therefore, 
judgment  was  rendered  for  the  plaintiff  for  $2,000  damages 
for  breach  of  the  contract.  The  plaintiff  aj^als,  claiming 
that  he  should  have  had  specific  performance.  The  defendant 
appeals,  claiming  that  there  was  no  proof  which  justified  a 
finding  of  a  cause  of  action  in  favor  of  the  plaintiff. 

Arthur  I.  Strang^  for  the  plaintiff. 

John  J.  Crennan  [John  F.  Lambden  with  him  on  the  brief], 
for  the  defendant. 

CharJea  P.  RogerSj  for  William  A.  Dunneback,  as  amvms 
curiae. 

BjjACKhUiR,  J.: 

This  judgment  might  have  been  affirmed  upon  the  c^union 
of  the  learned  justice  at  Special  Term  except  for  a  point  of 
evidence  that  has  been  raised  upon  the  appeal 

The  contract  for  the  purchase  of  the  property  was  made 
between  the  plaintiff  or  his  agent  and  Henry  A.  Siebrecht, 
the  husband  of  Emma  S.  Siebrecht,  the  owner  of  the  real 
property.  The  priinary  question  in  the  case  was  the  question 
of  the  agency  of  the  husband  to  act  for  his  wife.  Upon  this 
point  I  think  the  decision  of  the  learned  justice  rests  upon 
evidence  sufficient  to  sustain  it.  The  contract,  although  an 
oral  one,  was  not  void,  because  the  letter  subscribed  by  the 
attorney  for  defendant  which  inclosed  the  proposed  written 
contract  satisfied  the  Statute  of  Frauds  a^  a  note  or  memo* 
randum  in  writing.  (Real  Prop.  Law,  §  269.)  As  the  owner 
had  made  a  contract  in  writing  to  sell  the  property  to  a  third 
person,  the  court  was  justified  in  denying  specific  performance 
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in  the  absence  of  such  third  person  as  a  defendant,  ajad,  there- 
fore, also  in  giving  relief  in  damages  f<^  a  breach  of  the  con- 
tract, (Saperstein  v.  Mechanics  A  Farmers  Sav.  Bank,  228 
N.  Y.  257.) 

During  the  pendency  of  the  action  the  vendor,  Mrs. 
Siebrecht,  died.  Her  husband,  H^uy  A.  Siebrecht,  as  executor 
of  her  last  will  and  testament,  was  substituted  as  defendant. 
He  was  the  agent  through  whom  the  original  contract  for 
the  sale  of  the  land  was  made.  Prior  to  the  death  of  his 
wife,  and  after  the  beginning  of  this  action,  he  had  written 
a  letter  to  the  attorney  of  record  for  the  defendant,  which 
letter  was  offered  in  evidence  by  the  plaintiff  after  Siebrecht 
had  testified  as  a  witness,  and  admitted  over  the  g^ieral 
objection  made  by  defendant's  counsel  to  its  relevancy, 
competency  and  materiality.  It  is  now  claimed  that  this 
letter  was  a  privileged  communication.  It  is  undoubtedly 
the  law  that  a  communication  by  a  party  to  his  attorney  to 
aid  him  in  conducting  the  litigation  is  privil^ed.  The  rule 
is  not  an  arbitrary  one  but  is  essential  to  the  proper  admin- 
istration of  justice,  and  section  835  of  the  Code  of  Civil 
Procedure,  which  codifies  it,  is  a  re-enactment  of  the  common- 
law  rule  upon  the  subject.  (Matter  of  King  v.  Ashley,  179 
N.  Y.  281.)  A  communication  by  letter  is  privileged  as 
much  as  an  oral  communication  directly  between  the  attorney 
and  the  client.  The  privilege  also  extends  to  a  communication 
made  by  an  agent,  and  to  a  letter  written  to  the  attorney 
by  one  who  was  the  agent  of  the  client  for  that  purpose. 
(State  V.  LoponiOy  85  N.  J.  L.  357;  Anderson  v.  Bank  of  British 
Columbia,  L.  R.  2  Ch.  Div.  644.) 

At  the  time  this  letter  was  written  Siebrecht  was  not  a 
defendant  in  the  action;  for  it  was  written  diu-ing  the  lifetime 
of  his  wife.  But  to  bring  the  letter  within  the  rule  of 
privileged  communications,  it  must  be  shown  that  he  was 
the  i^nt  of  his  wife  for  the  purpose  of  writing  the  letter. 
The  mere  fact  that  he  was  her  husband  is  not  sufficient,  nor 
is  the  fact  that  he  acted  as  her  agent  in  making  the  sale  of 
the  property.  It  must  be  shown  that  this  letter  was  authorized 
by  the  then  defendant  in  the  action  and  was  practically  her 
communication  to  the  attorney.  This  fact,  which  it  lay 
within  the  province  of  the  court  to  decide,  is  not  established 
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by  the  evidence.  The  letter  was  that  of  a  third  person  and 
was  not  privileged.  (Matter  of  WhiOock,  2  N.  Y.  Supp.  683; 
Matter  of  Mellen,  18  id.  615.) 

It  is  well  estabUshed  that  an  admission  made  by  a  party, 
like  an  executor  or  a  trustee,  before  he  has  been  clothed  with 
the  office,  is  not  competent  against  him  after  his  appointment. 
(1  Greenl.  Ev.  [15th  ed.]  §  179;  Niekem.  v.  Haydock,  23 
App.  Div.  175;  Church  v.  Howard,  79  N.  Y.  416.)  It  follows 
that  the  letter  was  not  evidence  relevant  directly  to  the 
issues  as  an  admission  by  defendant. 

But  the  present  defendant  had  been  examined  and  cross- 
examined  before  this  letter  was  introduced  in  evidenoe.  He 
had  testified,  in  answer  to  questions  by  his  oounael,  that 
he  was  not  authorized  to  make  the  sale  at  the  price  alleged 
to  have  been  agreed  upon.  This  letter,  however,  contained 
the  sentence,  ''  I  told  him  [i.  e.,  Wood,  plaintiff's  agent]  that 
Mrs.  Siebrecht  would  agree  to  sail  him  the  property  for  the 
price  he  had  offered."  It  also  contained  the  s^itence:  "  I 
told  that  party  [i.  e.,  the  party  with  whom  the  contract  of 
sale  was  subsequently  made]  that  I  had  agreed  some  days  ago 
to  sell  it  to  a  man,  and  that  I  woxild  give  him  (that  man) 
another  day,  but  that  if  I  did  not  hear  from  him  by  the  next 
day  at  noon  (Saturday)  that  I  would  sell  it  to  his  client." 
The  letter  was,  therefore,  evidence  by  way  of  impeaching  the 
testimony  of  Siebrecht.  As  the  letter  was  not  privileged 
and  was  relevant  as  impeaching  evidence,  it  was  not  error  to 
receive  it. 

The  judgment  should  be  affirmed,  without  costs. 

Jenks,  p.  J.,  Rich  and  Jaycox,  JJ.,  concur;  Putnam,  J., 
concurs  in  the  result. 

Judgment  affirmed,  without  costs. 
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WiLHELMiNA  Meyer,  Respondent,  v.  Vmomius  J.  Mayo 
and  Lois  D.  W.  Mayo,  Otherwise  Known  as  Lois  Dudley 
Waterbury,  Appellants,  Impleaded  with  Fidelity  and 
Dei>osit  Company  of  Maryland  and  Others,  Defendants. 

Second  Department,  Marek  4,  1021. 

VrftudUlent  eonreTmneei  —  eyidence  to  luttain  fl&dlnff  must  be 
competent  against  both  grantor  and  grantee  —  admissions  — 
competency  of  record  of  testimony  given  by  grantor  in  action 
resulting  in  Judgment  against  him  —  statements  of  grantor  of 
intention  to  defraud  —  effect  of  lapse  of  time  between  statements 
and  conveyance  —  disparity  between  actual  value  of  proper«fy  and 
recited  nominal  value  as  aiectlng  charge  of  ftaud  —  effect  of 
failure  of  defendant  to  testify  —  acts  constituting  purpose  to 
defraud. 

A  finding  that  a  oonveyanoe  was  made  to  hinder,  delay  and  defraud  orediton 
must  be  sustained  by  evidenoe  that  is  competent  against  both  grantor 
and  grantee. 

In  a  suit  to  set  aside  an  alleged  fraudulent  conveyance,  the  record  of  the 
testimony  given  by  the  defendant  grantor  upon  the  trial  of  the  action 
restdting  in  the  judgment  against  him  forming  the  basis  of  this  suit  is 
competent  as  against  said  grantor,  but  is  hearsay  as  against  the  grantee. 

In  such  a  suit  declarations  of  the  defendant  grantor  are  admissible  in  evid^ioe 
for  the  mere  teohaioal  reason  that  they  are  admissions  of  a  party  to  the 
action;  but  when  passing  upon  the  crucial  question  of  fraud  such  evidence 
may  not  be  considered,  for  a  finding  of  fraud  affects  the  title  of  the 
grantee  and  the  evidence  which  induces  such  finding  must  be  competent 
also  against  him. 

Where  a  judgment  had  been  rendered  in  ptaintifTs  favor  agwlnst  a  man 
who  had  led  her  into  a  ceremonial  marriage  while  he  had  a  wife  living, 
statements  made  by  him  to  her,  in  terms:  "  Oh  you  expect  to  get 
something  out  of  me  in  this  action  that  you  have  brought  against  me, 
but  I  want  to  tell  you  now  that  I  have  —  I  will  fix  everything  so  you  will 
never  get  one  cent,  and  I  have  the  screws  down  good  and  tight,"  are 
not  hearsay,  but  a  manifestation  of  his  mental  attitude  toward  the 
plaintiff,  and  are  evidence  competent  not  only  against  him  but  against 
his  grantee  in  a  suit  to  set  aside  a  fraudulent  conveyance. 

In  such  case,  where  the  legal  title  to  the  property  in  question  was  not  in 
the  judgment  debtor,  but  it  was  acknowledged  that  he  had  an  "  equity  " 
therein,  and  after  several  transfers  the  property  was  deeded  to  him  and 
on  the  next  day  deeded  to  his  paramour,  one  of  the  defendants,  for  $100 
and  oihsT  valuable  considerations,  the  declarations  evidencing  his  inten- 
tions as  hereinbefore  mentioned,  although  made  a  year  prior  to  the 
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exeoution  of  the  last  deed,  are  so  conneoted  with  the  transfer  as  to  be 
relevant  on  the  question  of  fraud  in  such  transfer. 

Great  disparity  between  the  actual  value  of  property  and  the  recited  con- 
sideration in  a  deed  on  the  sale  thereof,  coupled  with  the  continued 
occupancy  undisturbed  by  the  several  intermediate  grantees,  tends  to 
subttaatiate  a  cbarfe  that  the  transaction  was  fraudulent. 

The  failure  of  defendants  to  testify  in  a  suit  to  set  aside  a  fraudulent 
conveyance  permits  the  court  to  draw  from  the  evidence  already  given  the 
inference  most  favorable  to  the  plaintiff. 

It  is  a  reasonable  inference  from  the  evidence  that  the  grantor  intended 
by  the  conveyance  to  his  paramour  to  hinder,  delay  and  defraud  his 
areditora,  and  that  the  failure  of  the  defendants  to  offer  any  evidence 
renders  this  inference  irresistible. 

Appeal  by  the  defendants,  Virginius  J.  Mayo  and  another^ 
from  an  interlocutory  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
coimty  of  Kings  on  the  30th  day  of  January,  1920,  on  the 
decision  of  the  court  after  a  trial  at  the  Kings  Special  Term. 

The  action  is  brought  by  the  plaintifF,  a  judgment  creditor, 
to  set  aside  a  conveyance  of  real  property  made  by  defendant 
Mayo,  as  grantor,  to  defendant  Lois  Dudley  Waterbury,  as 
grantee,  on  the  ground  that  the  same  was  made  with  intent 
to  hinder,  delay  and  defraud  the  creditors  of  defendant  Mayo. 

Meier  Steinbrir^  [Frank  E.  Jokneon,  Jr.,  and  /.  Sidney 
Bernstein  with  him  on  the  brief],  for  the  appellants. 

Edmund  L.  Mooney  [Ralph  Gillette  and  Charlee  P.  Carney 
with  him  on  the  brief],  for  the  respondent. 

Blackmab,  J.: 

The  question  presented  by  this  appeal  is  whether  the 
finding  of  fact  that  the  conveyance  was  made  with  intent  to 
hinder,  delay  and  defraud  creditors  is  supported  by  evidence 
that  is  competent  against  the  grantee.  There  is  evidence, 
competent  against  the  grantor,  which  amply  sustains  the 
finding  of  fraud.  But  that  is  not  sufficient;  for  such  finding 
must  be  sustained  by  evidence  that  is  competent  also  against 
the  grantee.  The  plaintiff  introduced  in  evidence  a  record 
of  testimony  given  by  the  grantor,  Mayo,  upon  the  trial 
of  the  action  that  resulted  in  the  judgment  which  is  the 
foundation  of  the  present  action.    This  evidence,  competent 
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as  against  the  grantor,  Mayo,  is  hearsay  as  against  the 
grantee,  Waterbury.  (Lent  v.  Shear,  160  N.  Y.  462.)  I  shall, 
therefore,  proceed  with  the  examination  of  the  case  as  though 
such  evidence  had  not  been  introduced.  It  is  peculiar  that 
in  actions  of  this  kind  declarations  of  the  grantw  are  admissible 
in  evidence  for  the  purely  technical  reason  that  they  are 
admissions  of  a  party  to  the  action;  but  when  passing  upon 
the  crucial  question  of  fraud  this  evidence  naay  not  be  con- 
sidered, for  a  finding  of  fraud  affects  the  title  of  the  grantee, 
and  the  evidence  which  induces  such  finding  must  be  com- 
petent also  against  him. 

The  plaintiff  and  defendant  Mayo  were  united  in  a 
ceremonial  marriage  in  the  year  1904.  They  lived  together 
as  naan  and  wife  in  New  Haven,  Conn.,  until  1915.  The 
plaintiff  then,  discovering  that  Mayo  had  another  wife  living 
when  he  married  her  and  that  he  had,  therefore,  inducted 
her  into  the  position  of  mistress  and  not  of  wife,  brought 
an  action  against  him  for  the  wrong  so  done  her.  That 
action  resulted  in  a  verdict  for  $100,000,  on  which  judgment 
was  duly  entered,  to  aid  in  the  satisfaction  of  which  this 
action  is  brought.  Soon  after  the  institution  of  the  action 
referred  to,  the  plaintiff  went  to  New  Haven,  where  Mayo 
resided,  to  secure  from  him  certain  personal  property  which 
belonged  to  her  and  which  he  refused  to  return.  So  per- 
sistent was  his  refusal  that  she  was  compelled  to  bring  a 
suit  in  replevin  to  secure  the  property.  When  there  die 
saw  and  had  an  interview  with  him.  He  was  strongly  incensed 
against  her  for  bringing  the  action,  and  said  to  her:  ''  Oh, 
you  expect  to  get  something  out  of  me  in  this  action  that 
you  have  brought  against  me,  but  I  want  to  tell  you  right 
now  that  I  have  —  I  will  fix  everything  so  that  you  will  never 
get  one  cent,  and  I  have  the  screws  down  good  and  tight." 
This  statement  made  by  Mayo  was  not  hearsay.  It  was  not  a 
narration  of  a  past  event.  It  was  an  exhibition  of  his  mental 
attitude  towards  the  plaintiff  and  of  his  intention  then  to 
prevent  her  from  realizing  anything  upon  any  judgment  that 
she  might  recover  in  the  pending  action.  Its  value  as  evidence 
depends  upon  its  spontaneity.  The  words  were  the  result 
of  his  anger  and  resentment  against  the  plaintiff,  which 
induced  him  to  disclose  his  mind,  and  through  those  words 
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we  can  see  clearly  the  operation  of  his  mind  and  what  his 
intent  was  with  reference  to  avoiding  the  payment  of  any 
judgment.  This  is  evidence  competent  not  only  against  him 
but  against  his  grantee.  The  words  open  the  window  of  his 
mind  and  disclose  his  intent. 

I  conclude  that  the  evidence  was  competent  against  the 
grantee;  its  relevancy  to  the  transaction  is  another  matter. 
The  words  were  spoken  in  December^  1915.  The  fraudulent 
conveyance  was  made  in  December,  1916,  a  year  thereafter. 
If  the  words  had  been  contemporaneous  with  the  transaction 
itself,  there  would  be  little  doubt  of  their  relevancy  to  the 
transaction  as  evidence  of  intent.  But  \he  relevancy  of 
evidence  does  not  depend  entirely  upon  its  relation  to  the 
transaction  in  point  of  time.  If  the  situation  of  the  parties 
was  such  as  to  create  the  presimiption  or  permit  the  inference 
that  the  same  mental  attitude  on  the  part  of  defendant  Mayo 
towards  the  plaintiff  which  existed  in  December,  1915,  con- 
tinued to  December,  1916,  then  evidence  of  his  intention 
a  year  previously  is  relevant,  and  the  lapse  of  time  affects 
its  weight  only,  and  not  admissibility.  It  appears  that 
defendant  Mayo  and  defendant  Waterbury  were  living  together 
as  paramours  on  the  premises  conveyed  by  the  fraudulent 
deed,  from  at  least  the  year  1913  to  the  date  of  the  trial  of 
this  action.  The  legal  title  during  most  of  that  time  was 
not  in  defendant  Mayo,  but  was  at  one  time,  during  defend- 
ants' occupancy,  in  a  lawyer  named  Shelp,  and  counsel  for 
defendants  admitted  upon  the  trial  of  the  action  that  at 
that  time  defendant  Mayo  had  an  "  equity ''  in  the  property. 
Shelp  transferred  it  to  Carpenter,  an  employee  of  the  corpora- 
tion with  which  Mayo  was  connected,  and  Carpenter,  by  a  deed' 
dated  the  23d  of  October,  1916,  which  recited  a  consideration 
of  one  dollar  and  other  valuable  considerations,  conveyed 
the  property  to  Mayo.  Thereafter  Mayo,  by  a  deed  dated 
December  12,  1916,  and  which  recited. a  consideration  of  one 
hundred  dollars  and  other  valuable  considerations,  conveyed 
the  premises  to  his  paramour,  Waterbury.  That  deed  was 
recorded  on  December  14,  1916,  one  day  after  the  deed  to 
Mayo  was  recorded.  It  thus  appears  that  at  the  time  of  the 
threats  made  by  Mayo,  in  December,  1915,  he  was  occupying 
App.  Div.— Vol.  CXVI.         6 
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and  had  am  equitable  interest  in  the  premises  that  were  the 
subject  of  the  alleged  fraudulent  grant.  In  view  of  this  fact, 
declarations  evidencing  his  intent  in  1915  to  defeat  the  judg- 
ment that  noight  be  recovered  in  the  action,  are  so  connected 
with  the  transfer  of  the  property  in  1916  as  to  be  relevant 
to  the  question  of  fraud  in  such  transfer. 

The  conveyance  which  has  been  adjudged  fraudulent  recites 
a  consideration  of  $100  and  other  valuable  considerations. 
It  cannot,  therefore,  be  considered  a  voluntary  conveyance 
so  that  the  doctrine  of  Kerker  v,  Leify  (206  N.  Y.  109)  and 
Ga  Nun  v.  Pdmer  (216  id.  603)  may  be  applied.  But  the 
disparity  between  the  consideration  recited  and  the  value 
of  the  property,  which  was  stipulated  at  $12,500,  is  so  great 
as,  under  the  circumstances,  to  be  relevant  to  the  issue  of 
fraud.  {Tm  Eyck  v.  Witbeck,  135  N.  Y.  40.)  Defendants 
Mayo  and  Waterbury  were,  according  to  the  testimony  of 
the  witness  Ferry,  living  together  in  the  premises  in  question 
under  the  name  of  Dudley,  in  the  apparent  relation  of  man 
and  wife,  for  six  or  seven  years  immediately  prior  to  the  date 
of  the  trial.  This  occupancy  continued  undisturbed  by  the 
deed  from  Carpenter  to  Mayo  or  the  deed  from  Mayo  to 
Waterbury.  The  ilUcit  relations  between  the  parties  were 
so  close  and  so  long  continued  that  a  transaction  between 
them  should  be  scrutinized  as  carefully  at  least  as  a  transaction 
between  husband  and  wife.  Continued  occupancy  of  premises 
by  a  grantor  after  the  conveyance  is  a  badge  of  fraud  because 
it  is  a  practical  reservation  to  himself  of  a  benefit.  On  the 
20th  of  Jime,  1917,  when  defendant  Mayo  was  under  arrest 
in  civil  process  and  required  to  give  bail  in  the  sum  of  $5,000, 
he  and  defendant  Waterbury  went  to  the  office  of  an  indenmity 
company  and  defendant  Waterbury  there  lodged  with  the 
indemnity  company  a  deed  of  this  property  to  secure  it  for 
goiog  upon  the  bail  bond.  That  deed  was  not  recorded  and 
was  subsequently  reti^rned  to  the  attorney  for  defendant 
Mayo. 

Not  only  did  the  defendants  rest  without  producing  evi- 
dence, but  an  attempt  to  examine  them  before  trial,  made 
by  the  plaintiff,  was  apparently  foiled.  This  failure  on  the 
part  of  either  defendant  to  testify  permitted  the  court  to 
draw  from  the  evidence  already  given  the  inference  most 
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favorable  to  the  plaintiff.  ^'All  evidence  is  to  be  weighed 
according  to  the  proof  which  it  was  in  the  power  of  one  side 
to  have  produced  and  in  the  power  of  the  other  side  to  have 
conteadicted."  (Kirby  v.  TaUmadge,  160  U.  S.  383,  quoted 
from  Lord  Mansfield  in  Blotch  v.  Archer ^  Cowp.  63,  65.) 
The  evidence  may  be  summarized  as  follows:  Defendant 
Mayo  was  a  resident  of  New  Haven,  Conn.,  although  he  had 
a  boNiiess  inteiwt  in  the  city  of  New  York.  It  is  in  evidence 
by  the  plaintiff,  uncontradicted,  that  he  was  in  1915  a  man 
of  wealth,  with  a  large  income.  He  and  defendant  Waterbury 
were  at  that  time  living  as  man  and  wife,  imder  the  assumed 
name  of  Dudley,  in  the  premises  subsequently  conveyed  to 
her.  While  this  was  the  condition  he  made  to  the  plaintiff 
threats  which  evidenced  his  intent  to  defeat  the  collection 
of  any  judgment-  that  she  might  obtain.  At  that  time  the 
property,  although  standing  in  the  name  of  another,  was 
practically  his  own,  and  immediately  upon  being  clothed  with 
the  legal  title  he  conveyed  it  to  his  paramour  by  a  deed  which 
recited  a  conisidaration  of  $100  and  other  valuable  considera- 
tions only,  and  the  property  was  used  as  security  for  bail 
required  of  defendant  by  an  order  of  arrest  in  the  civil  action 
in  which  the  plaintiff  recovered  her  judgment.  It  is  a  reason- 
able inference  from  all  this  evidence  that  Mayo  intended  by 
that  conveyance  to  hinder,  delay  and  defraud  the  plaintiff, 
a  judgment  creditor,  and  the  failure  of  the  defendants  to 
offer  any  evidence  rendered  this  inference  irresistible. 

I,  therefore,  reach  the  conclusion  that  the  finding  of  the 
trial  court  that  the  conveyance  was  made  to  hinder,  delay 
and  defraud  creditors  is  sustained  by  the  evidence. 

The  judgment  should  be  affirmed,  with  costs. 

Mills,  Rich  and  Jaycox,  JJ.,  concur;  Jenxs,  P.  J.,  not 
voting. 

Interlocutory  judgment  affirmed,  with  costs. 
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Ethel  Douglas,  Plaintiff,  v.  Frank  C.  Kohabt  and  LomB 
C.  KoHART,  Respondents,  Impleaded  with  Gustavb  Girard 
and  Mabel  M.  Girard,  Appellants,  and  Pbter  Wtckoff 
and  Others,  Defendants. 

Second  Departm^it,  Maieh  4,  1921. 

Mortgages  —  foreclosure  —  person  who  f uraishet  purehase  piioe  of 
property  and  causes  title  to  be  taken  in  name  of  another  is 
not  necessary  party  defendant  —  Real  Proxierty  Law,  section  94, 
appUed. 

Under  section  94  of  the  Real  Property  Law,  a  person  who  famishes  the 
purchase  price  of  property  and  causes  the  title  to  be  taken  in  the  name 
of  another,  without  any  agreement  whatever  in  relation  thereto,  has 
no  interest  in  the  premises,  and  is  not  a  necessary  party  in  an  action  for 
the  foreclosure  of  a  mortgage  thereon,  even  though  he  was  actually  in 
possession. 

Appeal  by  the  defendants,  Gustave  Girard  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ants, Frank  C.  Kohart  and  another,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  16th  day  of  February, 
1920,  on  the  decision  of  the  court  rendered  after  a  trial  at 

the  Kings  Special  Term. 

• 

George  W.   Titcomb  [Theodore  H.   Kenworth  with  h\m  on 

the  brief],  for  the  appellants. 

A.  H.  Simon,  for  the  respondents. 

Jay  cox,  J.: 

The  facts  in  this  case  in  so  far  as  this  appeal  is  concerned 
are  undisputed.  There  was  some  controversy  between  Gustave 
Girard  and  Frank  C.  Kohart  as  to  whether  Kohart  told 
Girard  that  he  owned  the  premises.  This,  however,  has  been 
found  in  Kohart's  favor  and  there  is  evidence  to  support 
the  finding.  The  determination  of  this  appeal  depends  upon 
whether  it  is  necessary  upon  the  foreclosure  of  a  mortgage  to 
make  the  person  who  furnished  the  money  to  purchase  the 
premises  a  party  to  the  action  where  the  title  is  taken  in  the 
name  of  another  person.  If  the  person  so  furnishing  the 
purchase  money  is  a  necessary  party,  the  judgment  is  right; 
if  he  is  not  a  necessary  party,  the  judgment  should  be  reversed. 
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The  question  arose  in  this  way:  The  defendant  Frank 
C.  Kohart  purchased  the  premises  in  question  at  a  partition 
sale.  He  directed  that  the  deed  be  made  to  one  Minnie  Koch. 
In  accordance  with  this  direction  the  referee  made  his  deed  to 
her,  dated  April  3,  1913.  The  court  below  has  found  that 
though  the  record  title  was  in  said  Minnie  Koch,  the  defendant 
Frank  C.  Kohart  was  the  actual  owner  of  the  premises,  actually 
in  possession  thereof  and  receiving  the  rents,  issues  and 
profits  thereof.  After  the  deed  from  the  referee  to  Minnie 
Koch  the  defendant  Kohart  borrowed  $1,000  from  the  defend- 
ant Girard  an4  as  security  gave  him  a  deed  of  the  premises, 
dated  March  6,  1917.  This  deed  was  made  by  Minnie  Koch. 
This  loan  was  not  paid,  and  Girard  brought  an  action  to  have 
the  deed  declared  a  mortgage  and  to  foreclose  the  same.  The 
premises  were  sold  and  eventually  the  title  vested  in  the  said 
Girard.  Girard  then  piu^chased  the  first  mortgage  upon  the 
said  prendses,  held  by  one  Marietta  Purdy,  and  had  the  same 
assigned  to  the  plaintiff,  Ethel  Douglas.  That  mortgage  not 
having  been  paid  in  accordance  with  its  terms,  this  action  was 
brought  to  foreclose  it. 

The  property  is  used  for  private  garages  and  the  defendant 
Kohart  testified  that  he  had  a  sign  thereon,  "  Private  garages 
to  let,  F.  C.  Kohart,  15  East  19th  Street."  He  also  testified 
that  he  is  ready  to  refund  to  Mr.  Girard  all  money  due  upon 
the  present  mortgage  and  all  money  that  he  has  disbursed 
or  paid  or  any  expense  that  he  has  in  anywise  incurred,  with, 
interest  and  costs.  Judgment  of  foreclosure  and  sale  has 
been  denied  and  the  tri^J  court  has  held  that  the  defendant 
Kohart  is  entitled  to  redeem.  Judgment  has  been  rendered 
accordingly,  permitting  said  defendant  to  redeem  upon  paying 
the  amoimt  foimd  due  from  him  to  the  defendant  Girard 
upon  an  accounting  to  be  had  before  a  referee. 

Section  94  of  the  Real  Property  Law  reads  as  follows: 

"  §  94.  Grant  to  one  where  consideration  paid  by  another. 
A  grant  of  real  property  for  a  valuable  consideration^  to  one 
person,  the  consideration  being  paid  by  another,  is  presumed 
fraudulent  as  against  the  creditors,  at  that  time,  of  the  person 
paying  the  consideration,  and,  unless  a  fraudulent  intent  is 
disproved,  a  trust  results  in  favor  of  such  creditors,  to  an 
extent  necessary  to  satisfy  their  just  demands;  but  the  title 
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vests  in  the  graatee^  and  no  use  or  trust  results  from  the 
payment  to  the  person  paying  the  consideration,  or  in  his 
favor,  unless  the  grantee  either, 

'^  1.  Takes  the  same  as  an  absolute  conveya^noe,  in  his 
own  name,  without  the  consent  or  knowledge  of  the  person 
paying  the  consideration;  or, 

"  2.  In  violation  of  some  trust,  purchases  the  property  so 
conveyed  with  pioney  or  property  belonging  to  another." 

This  case  comes  squarely  within  the  provisions  of  that 
section.  The  defendant  Kohart  alleges  in  his  answer  that  the 
premises  in  question  were  purchased  by  him  and  that  the 
deed  was  by  his  direction  made  to  Minnie  Koch.  He  alleges 
no  agreement  whatever  in  relation  to  the  title;  he  makes  the 
bare,  imequivocal  allegation  that  he  is  the  owner  and  that 
title  is  in  Minnie  Koch.  His  ownership  is  based  upon  the 
fact  that  he  furnished  the  purchase  money.  In  th^  first 
foreclosure  Kohart  was  not  made  a  party.  As  he  was  in 
possession,  any  rights  which  he  had  in  the  property  were 
undisturbed  by  the  foreclosure.  (Phelan  v.  Brady y  119  N.  Y. 
587;  Code  Civ.  Proc.  §  1632.)  What  rights  did  he  have? 
In  Garfield  v.  Hatmaker  (15  N.  Y.  475),  Judge  Comstock, 
writing  for  the  Court  of  Appeals,  says  (at  p.  478) :  "  The 
resulting  trust  of  the  common  law  is  abrogated  in  the  most 
explicit  terms.  The  person  paying  the  consideration  money 
must  take  the  conveyance  to  himself,  or  he  can  have  no  legal 
or  equitable  interest  in  the  land.  The  very  foimdation, 
therefore,  of  the  right,  which  the  creditor  had  to  take  the 
land  in  execution,  fails;  but  in  place  of  that  right,  and  of  the 
common  law  principles  on  which  it  depended,  the  statute 
has  declared  a  presumption  of  fraud,  and,  through  the  fraud, 
a  resulting  trust,  not  in  favor  of  the  debtor,  but  of  the  creditor 
only.  There  is  no  interest,  legal  or  equitable,  in  the  debtor, 
and  therefore  nothing  to  which  a  judgment  and  execution 
can  attach;  but  instead  of  this  Ihere  is  a  pure  trust  in  favor 
of  the  creditor,  which  the  statute  impresses,  upon  the  legal 
estate  in  the  hands  of  the  grantee  in  the  conveyance,  and 
which  can  be  enforced  in  equity  only." 

In  McCartney  v,  Boetwiek  (32  N.  Y.  53,  59)  it  is  again 
sfdd  that  "No  interest  whatever,  either  legal  or  equitable, 
inured  to  the  party  paying  the  price;  and  he  had  no  remaining 
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right  on  which,  through  judgment  and  execution,  creditors 
could  by  any  process  fasten  a  specific  Ken."  In  Everett 
V.  Everett  (48  N,  Y.  218)  it  is  held  that  where  one  purchases 
land  and  at  his  request  title  is  taken  in  the  name  of  another, 
but  the  one  paying  the  consideration  retains  the  deed  unknown 
to  the  grantee,  yet  by  the  deed  title  pistsses  and  becomes  vested 
in  the  grantee,  and  there  is  no  resulting  trust,  or  any  int^^t 
whatever,  legal  or  equitable,  in  favor  of  the  purchaser.  That 
the  person  furnishing  the  purchase  money  had  neither  title 
nor  legal  or  equitable  interest  is  held  in  Niver  v.  Crane  (98 
N.  Y.  40);  Hoar  v.  Hoar  (48  Hun,  314;  afifd.,  125  N.  Y,  735); 
Robertson  v.  Sayre  (53  Him,  490;  affd.,  134  N.  Y.  97);  London 
v.  Epstein^  No.  1  (138  App.  Div.  513),  d^dFagan  v,  McDonneUy 
No.  1  (115  id.  89;  afifd.,  191  N.  Y.  515). 

In  opposition  to  these  holdings  the  respondents  cite  Churdi 
of  St.  Stanislaus  v.  Atgemeine  Verein  (31  App.  Div.  133; 
affd.,  164  N.  Y.  606),  and  Jeremiah  v.  Pitcher  (26  App.  Div. 
402;  affd.,  163  N.  Y,  574).  In  the  first  case  the  title  could 
not  be  taken  in  the  name  of  the  plaintiff,  as  the  plaintiff  was 
not  then  incorporated.  It  was  taken  in  the  name  of  the 
defendant,  to  be  held  imtil  such  time  as  the  plaintiff  could 
be  incorporated.  The  diefendant  in  that  case  was  organized 
especially  to  take  the  title,  and  its  by-laws  provided  that  it 
should  exist  "  imtil  the  church  or  parish  of  St.  Stanislaus 
decides  to  make  a  change,^'  and  that  the  change  could  onl}-^ 
be  made  when  the  paxish  was  able  to  pay  the  moneys 
loaned  by  the  members  of  the  defendant  society.  The  plaintiff 
carried  out  the  terms  of  its  agreement,  took  possession  of  the 
property,  made  alterations  and  repairs,  paid  the  interest  on 
the  mortgages  and  repaid  the  members  of  the  defendant 
society  the  sums  which  they  had  loaned  or  advanced  for  the 
purchase  of  the  property.  The  court  held  that  the  plaintiff 
was  entitled  to  enforce  the  agreement  thus  made  and  partially 
executed. 

In  Jeremiah  v.  Pitcher  (supra)  the  plaintiff  was  a  real 
estate  broker.  His  wife  was  insane  and  by  reason  of  that 
fact  he  was  unable  to  take  title  in  his  own  name  and  to  make 
a  conveyance  conveying  her  dower  interest.  He,  therefore, 
took  title  in  the  name  of  his  daughter  who  lived  with  him  and 
was  the  head  of  his  household.    After  this  arrangement  had 
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been  in  force  for  a  number  of  years,  and  the  plaintiflf  had  paid 
the  mortgage  on  the  property,  collected  the  rents  and  acted 
in  every  way  as  the  owner,  his  daughter  declined  to  convey 
the  property.  The  court  held  that  imder  those  circumstances 
the  statute  did  not  apply,  as  the  agreement  had  been  fully 
performed  on  the  father's  part  and  he  was  entitled  to  have 
the  property  conveyed  in  accordance  with  the  agreement. 
Those  cases  are  not  in  point  here,  ajs  no  agreement  in  relation 
to  this  property  is  alleged  or  proven. 

The  mere  fact  that  the  defendant  actually  was  in  possession 
did, not  make  him  a  necessary  party  to  the  foreclosure.  The 
plaintiff  can  make  an  occupant  a  party  if  he  so  desires,  and 
the  decree  will  then  cut  off  any  interest  which  the  occupant 
has  in  the  premises  subsequent  to  the  mortgage.  If,  how- 
ever, he  fails  to  make  the  occupant  a  party,  the  only  result  is 
that  the  interest  which  the  occupant  has  in  the  premises  is 
imaffected  by  the  foreclosure.  In  the  first  action  Kohart 
was  not  made  a  party,  and  the  result  was  that  any  interest 
he  had  in  the  premises  survived  the  decree  in  that  action. 
Under  section  94  of  the  Real  Property  Law  and  the  decisions 
above  cited,  it  is  quite  clear  that  Kohart  had  no  interest 
whatever  in  the  premises  and,  therefore,  the  fact  that  he 
was  not  made  a  party  in  the  prior  foreclosure  does  not  affect 
the  title  of  the  defendant  Gustave  Girard.  Under  that  fore- 
closure Gustave  Girard  became  the  owner  of  the  premises 
subject  to  the  mortgage  which  is  now  being  foreclosed.  The 
plaintiff  in  this  action  was  entitled  to  a  decree  of  foreclosure 
as  prayed  for  in  the  complaint.  I,  therefore,  reconamend 
that  the  judgment  herein  be  reversed,  with  costs,  and  that 
judgment  be  directed  to  be  entered  in  favor  of  the  plaintiff, 
with  costs.  Findings  of  fact  7,  9,  10,  11  and  14  and  all  con- 
clusions of  law  should  be  reversed.  New  findings  with  the 
judgment  should  be  settled  on  notice. 

Jenks,  p.  J.,  Mills,  Rich  and  Kelly,  JJ.,  concur. 

Judgment  reversed,  with  costs,  and  judgment  imanimously 
directed  to  be  entered  in  favor  of  the  plaintiff,  with  costs. 
Findings  of  fact  7,  9,  10,  11  and  14  and  all  conclusions  of  law 
reversed.  New  findings  with  the  judgment  to  be  settled  on 
notice. 
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The  People  of  the  State  of  New  Yokk,  Respondent,  v. 
Hugh  Hassan,  Alias  Hugh  Haslam,  Appellant. 

Second  Department,  March  4,  1921. 

CrimM  —  grand  larceny  —  inadmissibility  of  evidence  of  witness 
that  he  was  present  when  alleged  accomplices  pleaded  giiilty  to 
one  phase  of  crime  charged  —  separate  and  distinct  crimes  — 
when  evidence  of  one  is  no  evidence  of  other  —  con4>etent  incrimi- 
natory evidence  submerged  in  incompetent  and  immaterial 
evidence  —  instructions  —  when  error  to  charge  as  to  testimony 
of  accomplices  —  failure  to  define  crime  charged  and  lesser  crimes 
which  may  be'  proven  under  indictment. 

Where  the  theory  of  the  proseoution  was  that  the  defendant,  charged  with 
the  crime  of  grand  larceny,  and  two  alleged  aocomphees  committed  the 
crime  together,  and  there  was  no  controversy  as  to  the  identity  of  the 
defendant,  it  was  error  to  permit  one  of  the  accomplices  to  he  brought 
into  court  and  identified  and  to  permit  the  witness  to  testify  that  he 
was  present  in  court  when  the  alleged  accomplices  pleaded  guilty  in 
connection  with  one  phase  of  the  crime,  where  the  crime  referred  to  was 
a  separate  and  distinct  one  and  was  committed  a  month  before  the  one 
for  which  the  defendant  was  being  tried. 

Even  if  the  People'  were  entiHed  to  prove  three  crimes  as  part  of  a  common 
seheme,  this  does  not  justify  proof  that  two  persons  other  than  the 
drfendant  have  pleaded  guilty  to  one  of  the  crimes  involved  in  the  common 


The  promise  of  the  district  attorney  to  prove  a  common  scheme  did  not 
render  competent  the  admission  of  evidence  as  to  other  burglaries,  for 
th^e  were  separate  and  distinct  crimes  and  the  proof  of  the  com- 
mission of  one  in  no  wise  tends  to  establish  the  commission  of  the 
other. 

To  make  one  criminal  act  evidence  of  another  they  must  be  connected  »| 
part  of  a  general  plan  or  design,  or  the  connection  must  be  shown  by 
such  circumstances  of  identification  as  necessarily  prove  that  the  person 
who  committed  one  crime  must  have  committed  the  other;  but  a  mere 
isolated  crime  cannot  be  given  in  evidence. 

Since  the  only  competeiit  incriminatory  evidence  waa  the  admisdons  made 
by  the  defendant  when  informed  of  the  statements  made  by  his  aUeged- 
aeecmpliceSy  and  the  court  in  the  course  of  the  trial  allowed  the  statements 
of  the  alleged  accomplices  to  become  the  primary  evidence,  without 
proof  that  the  admissions  of  the  defendant  in  connection  with  the  state- 
ments had  been  called  to  his  attention,  all  questions  as  to  when,  where 
and  by  whom  the  statements  were  made  became  immateriaL 
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It  was  error  for  the  People  to  prove  that  the  defendant  was  arrested  as  the 
result  of  conversations  with  the  alleged  accomplices,  and  for  the  court 
to  ehaige  as  to  the  testimony^  of  accomplices  as  they  were  not  caUed 
and  sworn  $s  witnesses. 

It  was  error  to  read  the  statutory  definition  of  burglary  in  the  third  degree 
and  to  instruct  the  jury  that  it  had  the  right  to  fix  the  degree  of  crime  of 
which  it  found  the  defendant  guilty,  and,  among  other  things,  to  charge 
that  the  jury  could  find  the  defendant  guilty  of  burglary  in  the  third 
degree,  attempt  to  commit  burglary  in  the  third  degree,  or  not  gttilty 
of  that  charge,  or  grand  larceny  in  the  first  degree  as  a  second  ofJBmse, 
or  simply  in  the  first  degree,  or  an  attempt  to  commit  grand  larceny  in 
the  first  degree  or  not  guilty,  where  neither  grand  larceny  nor  any  of  the 
degrees  of  larceny  were  defined. 

The  court  should  have  instructed  the  jury  fully  as  to  the  degrees  of  larceny 
and  that  they  might  "  find  the  defendant  not  guilty  of  the  degree  charged 
in  the  indictment,  and  guilty  of  any  degree  inferior  thereto.'* 

Appeal  by  the  defendant,  Hugh  Hassan,  from  a  judgment 
of  the  County  Court  of  the  county  of  Kings,  rendered  on  the 
14th  day  of  April,  1919,  convicting  him  of  the  crime  of  grand 
larceny  in  the  first  degree,  second  o^ense. 

John  B.  MerriUy  for  the  appellant. 

Harry  G.  Anderson,  Assistant  District  Attorney  [Harry  E. 
Lewis,  District  Attorney,  with  him  on  the  brief],  for  the 
respondent. 

Jaycox,  J.: 

The  defendant  has  been  convicted  of  the  crime  of  giand 
larceny  in  the  first  d^ree  as  a  second  offense.  The  previous 
conviction  was  admitted  by  a  stipulation  made  upon  the 
trial.  The  indictment  also  contained  counts  charging  the 
defendant  with  burglary  in  the  first  degree  and  criminally 
receiving  stolen  property,  each  being  charged  as  a  second 
offense.  These  crimes  are  alleged  to  have  been  committed 
December  29,  1918. 

Although  the  defendant  is  not  indicted  with  them,  the 
theory  of  the  prosecution  was  that  the  defendant  and  the 
two  accomplices  committed  this  crime  together.  This  in 
some  measure  explains  the  maimer  in  which  the  trial  was 
conducted,  eventually  resulting  in  a  confused  view  of  the 
evidence  admissible  and  admitted  and  of  the  rules  of  law 
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a^Iicable  th^^to.    At  the  very  outset  of  the  trial,  although 
there  was  no  controversy  as  to  his  identity,  one  of  the  alleged 
accomplices  was  brought  into  court  and  identified  and  then 
the  witness  was  permitted  to  testify  that  he  was  present  in 
court  when  this^mi^  and  another,  the  alleged  accomplices, 
pleaded  guilty  in  connection  with  one  phase  of  this  crime  on 
Novembar  twenty-ninth.    It  is  true  that  counsel  for  the 
defendant  failed  to  object  to  this  testimony,  but  its  prejudicial 
charact^  is  so  plain  that  it  cannot  be  seriously  m^ed  that 
the  defendant  had  a  fair  trial  with  this  testimony  in  the  record* 
The  district  attconey  referred  to  it  as  one  phase  of  this  crime. 
It  was  a  separate  and  distinct  crime  committed  a  month 
before  the  crime  for  which  defendant  was  being  tried.    These 
men  who  ent^^  pleas  of  guilty  do  not  touch  this  case  in 
this  way  only  and  then  pass  out  of  it,  but  from  that  time 
to  the  end  they  continued  to  be  the  most  important  factor 
in  it.    They  made  statements  implicating  the  defendant,  they 
talked  to  an  officer  and  "  as  a  result  "  he  arrested  the  defend- 
ant, and  at  the  end  of  the  trial,  so  thoroughly  have  these 
men  been  stressed  and  featured,  we  find  the  court  diarging 
the  jury  in  relation  to  the  testimony  of  accomplices  although 
they  have  not  been  sworn  as  witnesses.    When  persistent 
inquiry  as  to  other  crimes  caused  defendant's  counsel  to 
object,  the  objection  was  met  with  the  assertion,  "  I  expect  to 
prove  a  common  scheme  in  connection  with  these  three  thefts.'* 
Even  if  the  People  were  entitled  to  prove  these  three  crimes 
as  parts  of  a  common  scheme,  this  does  not  justify  proof 
that  two  persons  other  than  the  defendant  have  pleaded 
guilty  to  one  of  the  crimes  involved  in  the  common  scheme. 
No  case  involving  a  common  scheme  can  be  found  in  which 
proof  of  this  character  has  been  admitted.    If  the  indictment 
were  joint  and  charged  a  conspiracy  to  commit  all  of  these 
crimes,  no  act  of  a  co-conspirator  after  the  accompli^mient 
of  the  common  object  could  be  proved  against  this  defendant. 
How  much  less  reason  or  justification  is  there,  then,  for 
admitting  evidence  of  this  character  against  this  defendant, 
sqiarately  charged  and  tried.    The  purpose  of  it  was  to  give 
verisimilitude  to  the  statements  made  by  these  men  and  which 
are  later  proven  to  convince  the  jury  that  these  were  not 
light,  thou^tless  statements  made  for  some  temporary  purpose 
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and  perhaps  later  withdrawn  or  recanted^  but  cahn,  deliberate 
acts  upon  which  they  would  and  did  sacrifice  liberty  itself. 
The  admission  of  this  testimony  was  error  of  the  most  vital 
character. 

Under  the  promise  of  the  district  attorney  to  prove  a 
common  scheme,  the  witness  mentions  other  burglaries  and 
tells  of  the  goods  that  were  taken.  This  proof  was  improper. 
These  were  separate  and  distinct  crimes.  Proof  oi  the  com* 
mission  of  one  in  no  wise  tends  to  establish  the  commission 
of  the  other.  To  make  one  criminal  act  evidence  of  another, 
they  must  be  connected  as  part  of  a  general  plan  or  design, 
or  the  connection  must  be  shown  by  such  circumstances  of 
identification  as  necessarily  prove  that  the  person  who.com* 
mitted  one  crime  must  have  committed  the  other,  but  a  mere 
isolated  crime  cannot  be  g^ven  in  evidence.  There  was 
nothing  in  common  in  these  crimes  which  in  any  way  tended 
to  show  defendant's  connection  with  one  by  proof  of  the 
other.  They  were  all  burglaries  and  larcenies  from  the  same 
company  by  the  same  means  or  method.  But  the  opportunity, 
the  means  and  the  method  were  conmion  to  any  one  who 
had  the  desire.  In  People  v.  Molineux  (168  N.  Y.  264)  Judge 
Werner,  writing  for  the  Court  of  Appeals,  closed  his  dis- 
cusdon  of  this  subject  by  quoting  from  Shaffner  v.  Commonr 
weaWi  (72  Penn.  St.  63),  which  he  said  clearly  and  succinct^ 
states  the  limitation  upon  this  class  of  testimony  and  the 
reasons  for  careful  judicial  discrimination  upon  its  admission: 
''  To  make  one  criminal  act  evidence  of  another,  a  connection 
between  them  must  have  existed  in  the  mind  of  the  actor 
linking  them  together  for  some  purpose  he  intended  to 
accomplish;  or  it  must  be  necessary  to  identify  the  person 
of  the  actor,  by  a  connection  which  shows  that  he  who  com^ 
mitted  the  one  must  have  done  the  other.  Without  this 
obvious  connection,  it  is  not  only  imjust  to  the  prikiner  to 
compel  him  to  acquit  himself  of  two  offenses  instead  of  one, 
but  it  is  detrimental  to  justice  to  burden  a  trial  with  multiplied 
issues  that  tend  to  confuse  and  mislead  the  jury.  The  most 
guilty  criminal  may  be  innocent  of  other  offenses  charged 
against  him,  of  which,  if  fairly  tried,  he  might  acquit  himself. 
From  the  nature  and  prejudicial  character  of  such  evidence 
it  is  obvious  it  should  not  be  received,  unless  the  mind  plainly 
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perceives  that  the  commission  of  one  tends,  by  a  visible  con- 
nection, to  prove  the  commission  of  the  other  by  the  prisoner. 
If  the  e\adence  be  so  dubious  that  the  judge  does  not  clearly 
perceive  the  connection,  the  benefit  of  the  doubt  should  be 
given  to  the  prisoner,  instead  of  suffering  the  minds  of  the 
jurors  to  be  prejudiced  by  an  independent  fact,  carrying  with 
it  no  proper  evidence  of  the  particular  guilt."  (See,  also, 
People  V.  De  Garmo,  179  N.  Y.  130,  134;  People  v.  Bt^om, 
214  id.  53.)  The  learned  district  attorney  in  his  brief  does 
not  allude  to  or  seek  to  justify  the  admission  of  this  evidence, 
but  does  argue  that  the  defendant's  admissions  of  other 
crimes  are  competent  imder  the  rules  laid  down  in  People  v. 
Loomis  (178  N.  Y.  400,  406).  The  admissibiUty  of  that 
evidence  upon  the  new  trial  which  must  be  had  herein  may 
well  be  left  to  the  trial  court,  as  it  will  depend  largely  upon 
the  condition  of  the  proof  at  the  time  it  is  offered. 

The  important  evidence  in  this  case,  the  only  competent 
incriminatory  evidence,  was  the  admissions  made  by  the 
defendant  when  informed  of  the  statements  made  by  his 
alleged  accomplices,  but  the  trial  was  permitted  to  take  such 
a  course  that  the  defendant's  admissions  were  almost  lost 
sight  of  and  the  statements  of  the  alleged  accomplices  are 
considered  as  primary  evidence.  This  situation  was  fostered 
by  proof  of  the  making  of  these  stateinents,  their  identification, 
proof  of  the  signatures  thereto  (witnesses  and  confessors), 
and  marking  them  for  identification  befcM^  any  proof  was 
offered  that  the  defendant  ever  saw  them  or  made  any  admission 
in  relation  thereto.  Part  of  this  proof  was  objected  to  and 
exception  duly  taken  to  the  court's  ruling.  No  promise  to 
connect  or  explanation  of  any  kind  was  made.  Necessarily, 
the  jury  would  draw  the  conclusion  that  these  statements 
constituted  some  evidence  against  the  defendant.  So  potent, 
so  pervasive  is  the  deduction  to  be  drawn  from  that  incident, 
that  the  learned  court  with  all  his  experience  cannot  escape 
its  influence.  In  his  charge,  to  determine  the  defendant's 
guilt,  he  says,  "we  must  have  recourse  to  circumstantial 
evidence,  and,  above  all  to  the  statements  that  were  made." 
Perhaps  it  may  be  ai^ed  that  the  court  referred  by  the 
word  "  statements  "  to  testimony  given  upon  the  trial  or  to 
statements  made  by  the  defendant  before  the  trial.    The  • 
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context  does  not  bo  indicate,  and  if  the  coiurt  had  such  an 
intention  it  was  its  duty  to  so  indicate  and  to  indicate  it  clearly. 
What  the  court  referred  to  that  was  to  be  considered  "  above 
all "  is  made  pretty  clear  in  a  later  portion  of  the  charge, 
where  the  court  instructed  the  jury:  '^  A  conviction  cannot 
be  had  upon  the  testimony  of  an  accomplice  unless  he  be 
corroborated  by  such  other  evidence  as  tends  to  connect  the 
defendant  with  the  conunission  of  the  crime.  We  have  the 
statement  of  these  two  yoimg  men.  That  would  not  be 
sufficient.'*  A  clear,  imequivocal  instruction  that  the  jury 
had  these  statements  before  them  and  as  to  the  law  applicable 
to  that  situation.  This  is  all  traceable  to  the  initial  error 
in  permitting  proof  to  be  made  of  these  statements  prior  to 
and  independent  of  evidence  of  their  being  called  to  the 
attention  of  the  defendant  and  his  admissions  in  connection 
therewith.  His  admissions  alone  are  competent.  The  atten- 
tion of  the  defendant  might  have  been  called  to  an  imaginary 
confession,  and  any  admissions  he  made  would  have  been 
competent  against  him.  The  statements  never  became  com- 
petent because  made  by  any  person  other  than  the  defendant, 
against  him;  they  were  only  hearsay  imtil  by  acquiescence 
therein  he  made  them  his  own.  Therefore,  all  questions  as 
to  when,  where  and  by  whom  these  statements  were  made 
were  immaterial. 

The  People  are  perxnitted  to  prove  and  the  court  charges 
that  the  defendant  was  arrested  as  the  result  of  conversations 
with  two  alleged  accomplices.  The  testimony  was  objected 
to  and  an  exception  taken.  This  was  clearly  exTor.  Tinder 
some  circumstances  this  might  be  overlooked,  but  it  was 
considered  of  sufficient  importance  by  the  People  to  call  a 
witness  to  prove  that  fact  alone.  Its  effect  upon  the  jury 
under  these  circumstances  must  have  been  considerable.  In 
the  course  of  his  charge  the  learned  county  judge  said:  "  Now, 
who  did  the  stealing?  What  is  the  evidence  that  points  to 
the  culpability  of  anybody  in  relation  to  this  larceny  and 
burglary?  We  have  the  story  taken  up  by  Detective  Hines 
in  that  precinct,  whose  aid  was  called  in  by  these  people. 
Hines  has  told  you  the  story,  the  apprehension  of  these  two 
men,  these  two  young  men  who,  you  may  recall,  sat  over 
here  in  this  jury-box  until  excluded  from  the  court-room. 
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Now,  these  two  young  men,  upon  this  night  in  question, 
were  brought  to  this  station-house  and  interrogated  by  these 
offieers,  and  as  the  result  of  that  interrogation,  th«9e  two 
young  men  made  statements.  Those  statements  were  finally 
reduced  into  the  form  of  a  typewritten  statement,*  and  from 
the  evidence  you  may  proi)a*Iy  gather  that*  they  were  signed 
in  that  station-house  that'  night.  Detective  Hines  has  told 
you  that  there  were  conversations  with  t^ese  two  men,  and 
as  a  result  of  these  convensations,  certain  detectives  arrested 
tliis  defendant.  He  has  tdid  you  of  the  conversations  with 
these  two  men  on  the  night  in  question  when  they  were 
brought  to  the  station-house.  *  *  *  Now,  confessions  are 
of  interest  in  the  law,  because  all  that  is  required,  imda*  the 
law,  is  that  a  confession  must  have  some  other  testimony. 
A  conviotjon  cannot  be  had  upon  the  testimony  of  an 
accomplice  unless  he  be  corroborated  by  such  other  .evidence 
as  tends  to  connect  the  defendant  with  the  commission  of  the 
crime.  We  have  the  statement  of  these  two  young  men. 
That  would  not  be  sufficient;  Was  there  the  confession, 
therefore?  And,  therefore,  we  are  driven  again  to  study  that 
statem^t  of  this  defendant  that  is  alleged  to  have  been  made 
there.  What  are  these  facts?  Because,  if  you  accept  that 
in  toto,  if  you  accept  his  statement  as  a  brief  but  absolute 
acqiuescence  in  the  statement  made  by  these  two  yoimg  men, 
then  there  must  be  something  dse  other  than  that  mere 
statement,  there  must  be  other  evidence  that  tends  to  connect 
him  with  the  commission  of  the  crime.  It  is  not  required 
that  every  little  bit  of  evidence  must  be  'supported,  but  the 
evidence  must  point  in  that  direction.  For  instance,  the 
larceny  must  be  proven;  and  is  that  not  proven,  as  I  have 
already  said,  absolutely,  to  your  satisfaction?  So,  take  up 
each  of  these  yarious  elements  that  have  been  called  to  your 
attention  by  the  District  Attorney  in  his  summing  up  as 
points  corrcAorating  the  main  story,  which,  of  course,  must 
be  supported  by  this  confession  in  order  to  convict."  I 
think  it  clearly  appears  from  these  extracts  that  the  court 
was  not  clear  whether  the  evidence  against  the  defendant 
conisisted  mainly  of  a  confession  by  the  defendant  or  the 
testimony  of  accompUces,  or  of  both.  The  fact  was,  however, 
that  the  People's  case  rested  absolutely  upon  an  alleged 
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confession  by  defendant.  As  applied  to  this  situation^  the 
charge  was  erroneous,  as  the  jury  were  told  they  ''must 
have  some  other  testimony."  The  Code  of  Criminal  Pro- 
cediu«  (§  395)  says  that  a  confession  is  not  sufficient  to  warrant 
a  conviction  ''  without  additional  proof  that  the  oimecharged 
has  been  committed."  The  charge  as  to  testimony  of  aocomr 
plices  was  correct  as  an  abstract  proposition  (Code  Crim. 
Proc.  §  399),  but  it  had  no  application  to  the  case  on  trial; 
there  was  no  such  testimony,  as  the  accomplices  were  not  called 
and  sworn  as  witnesses.  The  vice  of  this'  kind  of  a  charge 
is  that  it  leads  the  jury  to  believe  that  testimony  of  tbttt 
character  is  before  them  and  permits  a  conviction  upon  the 
unsworn  statement  of  witnesses  with  whom  defendant  has 
not  been  confronted  nor  had  the  opportimity  to  cross^xamine. 
The  defendant  was  convicted  of  grand  larceny  in  the  first 
degree.  The  court  in  its  charge  read  the  definition  of  burglary 
in  the  third  degree  from  section  404  oi  the  Penal  Law  and 
charged  the  jury  that  they  had  the  right  to  fix  the  degree  of 
the  crime,  but  it  did  not  define  grand  larceny  in  the  first  degree 
nor  any  of  the  other  degrees  of  crime  of  which  it  said  the 
jury  mi^t  convict  the  defendant.  The  charge  also  limited 
the  jury  to  finding  the  defendant  guilty  of  burglary  in  the 
third  degree,  attempt  to  commit  burglary  in  the  third  degree 
or  not  guilty  of  that  charge,  or  grand  larceny  in  the  first 
degree  as  a  second  offense,  or  simply  in  the  first  degree,  or 
an  attempt  to  commit  grand  larceny  in  the  first  degree  or 
not  guilty.  Grand  larceny  in  the  first  degree  and  the  other 
degrees  of  larceny  should  have  been  defined  to  the  jury  and 
the  jury  instructed  that  they  "  may  find  the  defendant  not 
guilty  of  the  degree  charged  in  the  indictment,  and  guilty  of 
any  degree  inferior  thereto."  (Code  Crim.  Proc.  §  444.)  I 
am  led  to  make  the  last  criticism  of  the  court's  diarge  by 
the  fact  that  when  the  court  came  to  impose  sentence  he  was 
apparently  shocked  by  the  severity  of  the  sent^ice  he  was 
obliged  to  impose,  and  suggested  setting  aside  the  verdict 
and  letting  the  defendant  plead  guilty  of  grand  larceny  in 
the  first  degree  as  a. first  offender.  With  full  instructions  as 
to  the  degree  of  the  crime  and  their  rights  in  relation  thereto, 
the  jury  might  have  obviated  the  necessity  of  such  severe 
punishment.    In  any  event,  I  think  the  jury  should  have 
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been  so  instmeted.    I    am  also    of    the    opinion    that    the 
evidenoe  was  insufficient  to  justify  the  verdict. 

The  judgment  of  conviction  of  the  County  Court  of  Kings 
coimty  should  be  reversed  and  a  new  trial  ordered. 

Jenks,  p.  J.,  RiCH^  PoTNAM  and  Blackmar,  JJ.,  concur. 

Judgment  of  conviction  of  the  County  Court  of  Kings 
coimty  reversed  and  new  trial  ordered. 


Peteb  Y.  Shehwood^  Respondent,  v.  Fred  O.  H.  Fmcss 
Company,  Inc.,  and  Others,  Appdlants. 

Second  Department,  March  31,  1921. 

Injunctioa  —  prosecution  of  foreelosura  not  restrained  to  await 
determination  of  mortgagor's  action  for  damages  for  fraud  in 
sale -^mortgagor's  aetion  mi^  be  set  up  as  counterclaim  in 
foredoeure. 

In  an  action  by  a  mortgagor  to  have  an  assignment  of  a  bond  and  mortgage 
set  aside  and  for  damages  for  fraud  in  the  sale  of  the  land,  in  which  the 
plaintiff  does  not  rescind  nor  offer  to  restore  the  property,  an  injunction 
wiU  not  be  granted  restraining  the  defendant  from  prosecuting  a  suit  to 
foreclose  the  mortgage,  where  there  is  no  allegation  of  a  threat  to  remove 
or  dispose  of  property  within  the  meaning  of  subdivision  2  of  section  604 
of  the  Code  of  Civil  Procedure,  which  would  render  plaintiff's  judgment 
Ineffectual. 

1%e  pladntifl  may  in  an  action  to  forecldse  the  mortgage  set  up  the  present 
cause,  of  action  as  a  oounterolaim  and  recoup  his  damages. 

Appeal  by  the  defendants,  Fred  0.  H.  Fincke  Company, 
Inc.,  and  others,  from  an  order  of  the  Supreme  Court,  made 
at  the  Queens  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Queens  on  the  29th  day  of  November, 
1920,  granting  plaintiff's  motion  for  an  order  restraining  the 
defendants  from  commencing  or  maintaining  any  foreclosure  or 
other  proceedings  against  the  plaintiff  under  and  by  virtue 
of  a  certain  bond  ^nd  mortgage,  till  the  deteraiination  of  the 
action  against  the  defendants  wherein  th»e  relief  asked  is  that 
App.  Div.— Vol.  CXCVI.         7 
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an  asidgnmeat  of  said  bond  and  mortgage  be  set  aside  and  for 
damages  for  fraud  in  the  sale  of  said  land  to  the  plainti£f. 

Henry  Pearlman  [Isidor  E.  Schlesinger  and  Louis  Soil  with 
him  on  the  brief],  for  the  appellants. 

I/yman  W.  RedingUm^  for  the  respondent. 

Per  Curiam: 

The  plaintiff  has  not  rescinded  and  does  not  seek  to  rescind 
the  instrument  he  claims  was  procured  by  fraud.  Neither  does 
he  restore  nor  offer  to  restore  the  property  obtained  by  him. 
His  action  is  clearly  an  action  for  damages  only.  {Hedges 
V.  Pimeer  Iron  Works,  166  App.  Div.  208,  209.)  The 
nature  of  the  action,  therefore,  did  not  authorize  an  injunction 
imder  section  603  of  the  Code  of  Civil  Procedure.  The  only 
thing  which  plaintiff's  moving  papers  allege  the  defendants  are 
threatening  to  do  tending  to  make  plaintiff's  judgment  ineffec- 
tual is  to  foreclose  the  mortgage  upon  plaintiff's  premises^ 
As  this  action  is  to  recover  damages  the  plaintiff  should  shbw 
a  threat  to  remove  or  dispose  of  property  under  subdivision  2 
of  section  604  of  the  Code  of  Civil  Procedure.  The  threatened 
action  of  the  defendants  or  an  assignment  of  the  mortgage 
would  leave  the  plaintiff's  rights  unimpaired,  as  the  plaintiff 
in  any  action  to  foreclose  the  mortgage  may  set  up  this  cause 
of  action  as  a  coimterclaim  and  recoup  his  damages.  This 
may  be  done  notwithstanding  any  assignment  of  the  mortgage, 
as  the  assignee  takes  the  mortgage  subject  to  all  equities 
existing  between  the  original  parties.  (See  Rapps  v.  Gottlieb^ 
142  N.  Y.  164;  Briggs  v.  Langfard,  107  id.  680,  and  Hiil  v. 
Hoole,  116  id.  299,  cited  by  plaintiff;  also  Code  Civ.  Proc. 
§  502;  Pers.  Prop.  Law,  §  41,  subd.  3;  American  Guild  v. 
Damon,  186  N.  Y.  360;  Crane  v.  Turner,  67  id.  437.)  The 
plaintiff,  therefore,  has  not  shown  himself  entitled  to  an 
injunction  under  the  only  provisions  of  the  Code  of  Civil  Pro- 
cedure authorizing  it,  nor  that  he  is  without  a  remedy  at  law. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbiu^ements,  and  the  motion  denied,  with  ten  dollars  costs. 

Mills,  Rich,  Blacxmar,  Ejbllt  and  Jatcox,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 
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Charles  A.  Runk,  as  Administrator,  etc.,  of  Jane  Moncribf, 
Deceased,  Plaintiff,  v.  John  L.  Knight,  Defendant. 

First  Depturtment,  Apnl  1,  1921. 

Bxeeuton  Mid  adniiiiMmtori — power  of  ■•!•  fif«B  to  oxtciitriz  by 
wlll^oontrMt  of  mIo  OMcutod  pvior  to dioith of  o>aontri» -^ power 
of  admintelvatDr  witb  wfll  ^nnemd  fo  eoiwi^to  •ale^-deed  bjr 
admlatetrstor  pwuef  good  title. 

Where  an  executrix  under  a  will  containing  a  power  of  sale  executes  a 
contract  tor  the  sale  of  real  property  of  her  testator  but  dies  before  the 
ti^  is^^OBed  asd  the  deed  is  passed,  an  administrator  with  the  win  annexed 
has  powar  to  ezeeato  tlie  deed  provided  tor  in  the  eantract  of  sale,  and 
said  deed  passes  a  tsabd  and  marketable  litle. 

Submission  of  a  controversy  upon  an  agreed  statement  of 
facts,  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Charles  A.  Runk,  for  the  plaintiff. 

Frank  Af .  Avery  oi  counsel  [S.  W.  LdmngUm  with  faim  on 
the  brief;  PhUUips  'A  Avery ,  attorneiyB],  for  the  defendant. 

Gbeenbauai,  J.: 

The  facts,  so  far  as  material,  are  that  one  Jane  Moncrief 
died  in  the  city  of  New  York  on  January  8,  1897,  seized  of 
various  parcels  of  real  estate.  In  her  last  will  and  testament, 
which  was  duly  admitted  to  probate  by  the  surrogate  of  the 
county  of  New  York  on  January  27,  1897,  she  created  life 
estates  in  favor  of  certain  nieces  and  a  nephew  and  their 
issue,  the  detaik  of  which  it  is  unnecessary  for  the  purposes 
of  this  discussion  to  detail.  The  will  provided  that  "  upon 
the  death  of  all  my  Nieces,  and  Nephew  hereinbefore  named,  I 
give  devise  and  bequeath  the  fee  of  all  my  Real  Estate  and 
Personal  Pr(q)erty  that  I  may  die  seized  of,  entitled  to  or 
possessed  of,  to  the  children  of  my  Nieces  and  Nephew  then 
alive,  share  and  share  alike." 

The  will  also  ^ootained  a  power  of  sale  as  follows:  ^^ Sixth. 
Should  my  executor  hereinafter  named  think  it  necessary 
during  the  lifetime  of  my  Nieces  or  Nephew  to  sell  and  dispose 
of  any  or  all  of  my  Real  Estate  or  Personal  Property,  I  hereby 
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authorize  empower  and  direct  him  to  sell  and  dispose  of  the 
same  at  either  public  or  private  sale^  giving  and  grantiqg 
unto  him  full  power  and  authority  to  nukke,  execute  and 
deliver  proper  conveyances  for  the  transfer  to  the  purchaser  or 
purchasers  of  the  same.  *  *  *  Eighth.  Should  my  Executor 
herein  after  named,  die  before  the  es^iration  of  his  duties  as 
such  Executor^  and  one  or  all  of  my  Nieees  herein  named  survive 
him  it  is  my  Will  wish  and  intention^  that  those  <rf  them 
(sic)  my  Nieces  alive  at  that  time  shall  qualify  as  Executors 
and  carry  out  this  my  Last  Will  and  Testament  as  I  have  herein 
directed;  giving  and  granting  to  them  the  same  power  and 
authority  already  given  to  my  Executor  hereinafter  named*" 

The  facts  show  that  the  first  named  executor  in  the  will 
of  the  decedent,  a  nephew,  named  James  Moncrief  More,  died 
during  the  term  of  his  executorship,  and  pursuant  to  the  pro- 
visions of  the  will  he  was  succeeded  on  January  4,  1916,  by 
Alice  L.  Gilbert,  as  sole  executrix.  On  August  30,  1919, 
Alice  L.  Gilbert,  as  such  executrix,  executed  and  delivered  to 
the  defendant  John  L.  Knight  a  contract  for  the  sale  of 
premises  Nos.  458-460  West  Fifty-first  street,  borough  of 
Manhattan,  for  the  sum  of  $26,600  and  received  from  the 
defendant  the  sum  of  $1,000  on  account  of  the  purchase  price. 

According  to  the  terms  of  the  contract  the  deed  was  to  be 
delivered  on  September  26,  1919.  On  September  25,  1919, 
the  executrix  executed  a  deed  of  the  premises  and  delivered 
it  to  her  attorney,  Charles  A.  Runk,  for  the  purpose  of  deliver- 
ing it  to  the  defendant  upon  his  complying  with  the  terms 
of  the  contract.  On  September  26,  1919,  the  Lawyers'  Title 
and  Trust  Company,  acting  on  behalf  of  the  defendant, 
requested  an  adjournment  of  the  closing  of  title  because  of  its 
unpreparedness  to  close  on  the  day  fixed,  and  by  consent  <rf 
the  parties  the  time  for  closing  title  was  adjourned  imtil 
Oetober  15,  1919. 

On  October  13,  1919,  Alice  L.  Gilbert  died,  leaving  no 
lawful  issue  nor  any  issue  of  any  deceased  child.  The  time 
for  closing  title  was  thereafter  postponed  by  consent  imtil 
January  21,  1921,  and  in  the  meanwhile  Charles  A.  Runk 
was  appointed  administrator  C.  T.  A.  who  duly  tendered  a 
deed  in  proper  form  to  convey  title  of  said  premises,  but  the 
defendant  refused  to  accept  it  under  the  advice  of  the  Lawyers' 
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Title  and  Trust  Company  upon  thie  ground  that  it  did  not 
convey  a  marketable  title  "  for  the  reason  that  the  power 
of  sale  in  the  Will  of  Jane  Monerief  set  forth  was  not  such  a 
power  as  can  be  either  exercised  by  or .  consununated  by  an 
Administrator  with  the  Will  annexed." 

Section  2605  of  the  Code  of  Civil  Procedure  was  amended 
in  1914  to  read  as  follows:  ''  Where  letters  of  administration 
with  the  will  annexed  are  granted,  the  will  of  the  deceased 
shall  be  observed  and  p^ormed;  and  the  administrators  with 
such  wiU  have  the  rights  and  powers,  and  are  subject  to  the 
same  duties,  as  if  they  had  been  named  aa  executoiB  in  the 
will. 

''  Where  i)ower  to  mortgage,  lease. or  sell  real  estate  is  given 
by  a  will  to  an  executor  or  trustee,  an  administrator  with  the 
will  annexed  or  a  successor  trustee  may  execute  such  power 
in  any  case  where  the  original  executor  or  trustee  could  exe* 
cute  the  same,  unless  contrary  to  the  express  provisions  of  the 
will.*'  (Revisers'  Note:)  "The  last  sentence  added  to  change 
the  confusion  arising  from  the  many  cases  holding  that  a  dis- 
cretionary power  of  sale  does  not  pass  to  an  administrator 
C-  T.  A.  or  successor  trustee."  . 

Secti0n2696,  as  amended,  reads  as  follows: ''§2696.  *  *  * 
Where  any  power  to  sell,  mortgage  or  lease  real  estate  or  any 
interest  therein,  are  given  to  teustees,  and  any  of  such  persons 
named  as  trustees  shall  neglect  to  i^fualif y,  then  all  sales, 
mortgages  and  leases  under  said  powet  made  by  the  trustee  or 
trustees  who  shall  qualify  shall  be  equally  valid  as  if  the 
other  trustees  had  joined  in  such  sale.  Where  a  successor 
trustee  has  been  appointed  by  the  court,  or  is  named  in  a 
will,  he  shall  have  the  same  power  as  to  such  real  estate  as 
the  trustee  or  trustees  had  who  were  named  in  the  wil^, 
unless  the  exercise  of  such  power  would  be  contrary  to  the 
express  provision  of  the  will/'  (Revisers'  Note:)  "This 
section  is  in  line  with  the  last  part  of  former  section  2694 
which  relates  to  executors;  The  last  sentence  is  added  to 
obviate  a  constant  diflSiculty  arising  where  a  successor  is 
appointed." 

The  defendant  contends  that  section  2695,  as  amended  in 
1914,  is  not  retrospective  and  hence  has  no  application  to  a 
will  made  and  probated  before  that  amendment  took  effect. 
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The  general  rule  is  as  stated  in  MaMer  qf  Frost  (107  Mjbc.  Rep. 
118):  '^  Statutes  are  to  be  construed  only  as  prospeetive 
unless  there  is  a  clear  legislative  expression  that  they  shall 
be  retroactive,  especially  if  retroactive  operation  impairs 
vested  rights."     (Citing  Jacofms  v.  Colgatey  217  N.  Y.  236-)     | 

Upon  the  state  of  facts  submitted  it  is  unnecessaxy  to 
decide  whether  the  statute  was  or  was  not  retrospective.  The 
fact  is  that  the  executrix  Gilbert  had  full  power  and  authority 
to  execute  the  contract  and  had  she  lived  a  few  days  longer 
her  deed  as  executrix  doubtless  would  have  been  delivered, 
and  had  she  refused  to  deUver  it,  specific  performanoe  against 
her  would  he.  ^ 

The  executrix  having  exercised  the  discretionary  power  of 
sale  concededly  conferred  upon  her  under  the  will,  it  seems  to 
us  that  the  administrator  C.  T.  A.  had  the  power  to  carry 
into  effect  the  terms  of  the  contract.  Not  only  was  the 
intention  of  the  testator  faithfully  effectuated  by  exercise  of 
the  discretion  of  the  executrix  upon  whom  he  had  imposed 
the  power  of  sale  but  the  execution  and  delivery  of  a  valid 
contract  for  the  sale  of  the  realty  in  question  changed  the 
character  of  that  portion  of  the  estate  of  the  decedent  from 
real  to  pers<Hial  property.  {Matter  of  Boaharty  107  Misc.  Rep. 
697,  and  cases  therein  cited;  affd.,  188  App.  Div.  788.) 

It  follows  that  the  plaintiff  may  lawfully  exercise  the  power 
of  sale  set  forth  in  the  will  of  Jane  Moncrief  in  respect  of 
the  premises  described  in  the  submission  of  this  controversy 
and  that  the  deed  tendered  by  him  to  the  defendant  conveys 
good  and  marketable  title. 

There  must  be  judgment  for  the  plaintiff  compelling  the 
defendant  to  perform  the  agreement  in  question,  without  costs, 
however,  in  accordance  with  the  stipulation  of  the  parties* 

Clabke,  p.  J.,  Lauohun,  Dowling  and  Smith,  JJ.,  concur. 

Judgment  ordered  for  plaintiff,  without  costs.  Settle  order 
on  notice. 
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Kathrtn  E.  Audley,  Respondent,  v.  Thomab  H.  Audlby, 

Appellant. 

Fi?sl  J[>^9«uiaiemt,  April  8, 1021. 

Husband  and  wife  —  diYorce  ~  defense  that  marriage  was  incestuous 
—  marriage  between  man  and  daughter  of  his  half  brother  is 
void. 

The  manriage  between  the  defendant  and  the  plaintiff,  who  was  the  dafoghter 
of  defendant's  half  brother,  was  incestuous  and  void  within  the  purview 
of  subdivision  3  of  section  5  of  the  Domestic  Relations  Law  making  void 
the  marriage  of  uncle  and  niece,  and,  therefore,  the  marriage  on  which 
the  aetion  for  divoroe  is  predioated  being  void,  there  is  no  basis  for  the 
maiiitainanoe  of  the  action. 

Appeal  by  the  defendant,  Thomas  H.  Audley,  from  an 
order  of  the  Supreme  Court,  made  at  the  Bronx  Special  Term 
and  entered  in  the  oflGice  of  the  clerk  of  the  county  of  Bronx 
on  the  23d  day  of  April,  1920,  denying  defendant's  motion 
for  judgment  on  the  pleading. 

Harry  S.  Austin  of  counsel  [Austin  &  AhruzzOy  attorneys}, 
for  the  appellant. 

Herbert  J.  CuMey^  for  the  respoHdamt. 

L^UGmjN,  J.: 

This  is  an  action  for  divorce.  The  complaint  shows  that 
the  parties  were  married  in  this  State  on  the  25th  day  of 
September,  1904;  that  there  is  no  issue  of  the  marriage  and 
that  the  defendant  has  committed  various  acts  of  aduHery 
at  times  and  places  ^ecified.  Defendant  put  in  issue  the 
m^aterial  allegations  of  the  complaint  with  the  exception  that 
he  admits  that  no  issue  haa  been  bom  to  the  i)arties9  and 
alleged  for  a  separate  defense  that  the  plaintiff  was  his  niece, 
and  that  cme  John  Audley  was  the  father  of  the  defendant 
and  of  the  plaintiff's  father;  that  the  plaintiff's  father  was 
bom  in  Ireland  about  the  year  1859  as  the  result  of  a  union 
between  said  John  Audley  and  GaUxerine  Audley,  and  the 
defendant  was  bom  in  the  oity  of  New  York  on  the  17th 
day  of  December,  1879,  as  the  result  of  the  union  of  said  John 
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Audley  and  Catherine  Kane  Audley ;  that  there  was  a  cere- 
monial marriage  between  the  plaintiff  and  the  defendant 
performed  by  a  clergyman  in  Dutchess  coimty,  N.  Y.,  on  the 
25th  day  of  September,  1904,  which  is  the  time  and  place 
specified  in  the  complaint;  and  he  prayed  that  the  marriage 
be  declared  null  and  void.  The  facts  so  pleaded  by  the 
defendant  are  admitted  by  the  reply.  The  facts  alleged  show 
that  the  defendant  and  the  plaintiff's  father  were  brothers 
of  the  half  blood.  The  point  presented  for  decision  is  whether 
the  relationship  of  uncle  and  niece  existed  between  the  defend- 
ant and  plaintiff  within  the  purview  of  subdivision  3  of  sec- 
tion 2  of  the  former  Domestic  Relations  L^w  (Gen.  Laws, 
chap.  48  [Laws  of  1896,  diap.  272],  §  2;  now  Dom.  Rel.  Law 
[Consol.  Laws,  chap.  14;  Laws  of  1909,  chap.  19],  §  5), 
which  so  far  as  here  material  declares  that  a  marriage 
is  incestuous  and  void  between  '*  an  uncle  and  niece  or  an 
aunt  and  nephew;'*  whether  they  are  legitimate  or  illegiti- 
mate. Prior  to  1893  incestuous  and  void  marriages  were 
limited  to  marriages  between  an  ancestor  and  a  descendant 
and  a  brother  and  a  sister  of  either  the  whole  or  half  blood 
(2  R.  S.  139,  §  3;  In  re  Williams,  2  C.  C,  Rep.  143),  and 
marriages  between  uncles  and  nieces  and  aunts  and  nephews 
have  only  been  prohibited  in  this  State  since  the  enSfCtment 
of  chapter  601  of  the  Laws  of  1893,  amending  said  section  3 
of  the  Revised  Statutes.  (TFmberflr  v.  Weisberg,  112  App. 
Div.  231.)  It  is  argued  in  behalf  of  the  respondent  that 
since  in  said  subdivision  3,  which  was  added  in  1893,  there 
is  no  reference  to  whether  tmcles  and  nieces  or  aunts  and 
nephews  are  of  the  whole  or  of  the  half  blood,  the  subdivision 
should  be  construed  as  prohibiting  only  marriages  between 
an  uncle  and  a  niece  or  an  aunt  and  a  nephew  of  the  whole 
blood,  for  the  reason  thisit  the  preceding  subdivision  2  of 
isection  2  relating  to  marriages  between  brothers  and  sisterfe 
expressly  provided  that  it  applied  to  brothers  and  sisters 
either  of  the  whole  or  of  the  half  blood.  In  1880  the  United 
States  Circuit  Court  for  the  Northern  District  of  New  York, 
in  a  very  able  and  exhaustive  opinion  written  by  Judge 
Wallace  in  CampbeU  v.  Crampton  (8  Abb.  N.  C.  368),  in 
construing  a  statute  of  Alabama  prohibiting  marriages  between 
an  aunt  and  a  nephew  or  an  uncle  and  niece,  and  containing 
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no  refere&ce  to  whether  tbey  were  of  the  whole  or  half  blood, 
hdd  that  the  prohibition  tended  to  relatives  of  the  half 
blood  as  well  a£  relatives  of  the  whole  blood.  It  is,  therefore, 
a  reajsonable  inference  that  the  Legislature  which  enacted 
the  law  in  1893  was  aware  of  that  decision  and  deemed  it 
unnecessary  to  specify  whether  the  relationship  was  of  the 
half  or  of  the  whole  blood.  Moreover,  in  other  jurisdictions, 
it  has  been  held  that  a  statute  prohibiting  such  mania^^ 
and  making  them  crixnlnal,  and  containing  no  reference  to 
whether  the  prohibition  extended  to  relatives  of  the  whole  or 
half  blood,  embraces  relatives  of  the  half  blood  a&  well  as 
those  of  the  whole  blood;  and  that  is  the  general  rule  of 
construction  applied  to  such  statutes.  {Shelly  v.  Slate^  95 
Tenn.  152;  StaJU  v.  Wyman,  59  Vt.  527;  Stote  v.  /fcedy,  44 
Kans.  190-192;  Bishop  Marr.,  Div.  k  Sep.  §  748.)  Further- 
more, the  specffication  dt  the  whole  or  half  blood  with  reiq>ect 
to  brothers  and  sisters  may  have  been  incorporated  for  the 
reason  Uiat  brothers  and  sisters  of  the  half  blood  are  commonly 
referred  to  as  half *brotha:s  and  half-sisters,  whereas  in  speaking 
of  unoks  and  nieces  and  aunts  and  n^hews  no  distinction 
is  made  with  respect  to  whether  they  are  of  the  whfAe  or 
half  blood.  It  may  also  be  that  in  view  of  the  fact  that  the 
former  Legislature  had  by  subdivision  2  expressly  provided 
that  the  prohibition  as  to  brothers  and  sisters  was  intended 
to  relate  to  relatives  of  the  half  as  well  as  of  the  whole  blood, 
it  was  considered  that  the  public  policy  of  making  no  db- 
tinction  between  relatives  of  the  whole  and  half  blood  in 
legislating  on  questions  of  marriage  and  incest  was  sufficiently 
shown,  and  that  it  was  not  deemed  necessary  to  repeat  that 
specification  of  relationship. 

The  decisions  refer  to  the  rdati<Hiship  of  uncles  and  nieces 
and  aunts  and  nephews  as  being  of  the  whole  or  half  blood, 
and  for  brevity,  I  have  done  so;  but  that  is  not  strictly 
accurate  because  for  an  uncle  and  niece  to  be  of  the  whole 
blood  would  require  both  parents  of  the  niece  to  be  of  the 
whole  blood  with  the  uncle  and  that  could  only  be  if  the 
parents  of  the  niece  were  brother  and  sister  of  the  whole 
blood.  A  niece,  one  only  of  whose  parents  is  of  the  blood  and 
of  the  whole  blood  with  her  uncle,  would  be  of  the  half  blood 
of  the  common  ancestor  while  her  uncle  would  be  of  his  whole 
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blood;  and  if  the  parent  of  the  niece  who  is  of  the  same  hlood 
as  the  uncle  is  only  of  the  hatf  blood,  then  the  niece  would 
only  be  of  the  quarter  blood  while  her  imcle  would  be  of  the 
half  blood  of  the  common  ancestor.  This  shows  tiiat  it 
would  not  have  been  accurate  for  the  L^islature  to  have 
adopted  the  same  phraseology  in  said  subdivision  3  as  was 
adopted  in  subdivision  2;  for  with  respect  to  lawful  marriages 
uncles  and  nieces  and  aunts  and  nephews  could  not  be  of 
the  whole  blood.  I  deem  it  probable  that  the  Legislature 
recognised  this  and  addressed  the  prohibition  against  marriages 
in  subdivision  3,  not  to  the  perc^itage  of  blood  relationship, 
but  to  the  relationship  as  generally  known  and  understood, 
and  on  that  theory  it  has  prohibited  marriages  between  an 
imcle  and  a  niece  or  an  aunt  and  n^hew  without  regard  to 
the  percentage  of  their  blood  r^tionship.  The  prohibition 
was  enacted  for  the  benefit  of  the  pubUc  health  and  the 
perpetuation  of  the  human  race.  Since  the  closest  relationship 
of  an  uncle  and  niece  under  a  lawful  marriage  is  that  of  the 
whole  blood  to  the  half  blood  and  marriages  of  those  so 
related  are  plainly  prohibited,  I  think  it  would  be  unreasonable 
to  impute  to  the  Legislature  the  belief  that  the  evils  which 
it  was  anticipated  would  flow  from  such  marriages  would 
not  befall  the  issue  of  a  marriage  between  an  imcle  of  the 
half  blood  and  a  niece  of  the  quarter  blood  of  the  common 
ancestor.  The  marriage  having  been  prohibited  by  law  and 
declared  to  be  void  by  said  section  2  of  the  statute,  it  is  as  if 
no  marriage  had  taken  place  between  the  parties.  {McCuUen 
V.  McCuUen,  162  App.  Div.  509.)  The  marriage  on  which 
the  action  is  predicated  being  void,  there  is  no  basis  for  the 
maintenance  of  the  action  for  divorce. 

It  follows  that  the  cnrder  should  be  reversed,  but  it  being 
a  matrimonial  action,  without  costs,  and  motion  granted, 
without  costs. 

DowLiNG,  Smith,  Mebrell  and  GBEEMBAxnc,  JJ.,  concur. 

Order  reversed,  without  costs,  and  motion  granted,  without 
costs. 
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Jabo&s  B.  Murrin,  Respondent,  v.  Archbald  Consoudatep 
Coal  Company  and  Others,  Appellants. 

First  Department,  April  8, 1921. 

Corporations  —  transfer  of  assets  to  new  corporation  with  provision 
for  exchange  of  stock  and  privilege  of  buying  preferred  stock  — 
righlHi  of  non-eottsenting  sto^chdder  in  old  corporation  —  rights 
of  ]d0dgee  of  majority  of  stock  In  old  corporation  — vaUdity  of 
eonicnt  of  pledgor  to  organisation  of  new  corporation« 

The  plaintiff  held  in  pledge  a  majority  of  the  issued  stock  of  the  defendant 
corporation  to  secure  the  payment  of  a  note,  which  he  intended  to  sell  and 
thereby  gain  title  to  the  majority  of  the  stock.  The  tmderwriters  of  the 
bonds  of  the  defendant  corporation  in  order  to  protect  themsehres  formed 
a  1UBW  corporation  under  the  laws  of  the  8tate  of  Delawai^,  with  the  con- 
sent of  the  pledgor  of  the  stock  held  by  the  plaintiff,  and  it  was  mroTided 
that  the  holders  of  the  common  stock  in  the  old  corporation  might  exchange 
it  at  par  value  for  common  stock  in  the  new,  with  the  privilege  of  buying 
a  certain  percentage  of  the  jireferred  stock.  The  effect  of  this  arrange- 
ment was  to  make  the  plaintiff,  who  thereafter  became  absolute  owner 
of  the  pledged  stock,  a  minority  stockholder  in  the  new  corporation. 
Lx  an  action  to  compel  the  new  corporation  to  reoonvey  to  the  defendant 
corporation  all  of  the  assets  of  said  corporation, 

Hdd,  that  the  sale  of  the  assets  to  the  new  corporation  in  consideration 
of  the  exchange  of  stock  in  the  new  corporation  for  stock  iiji  the  old,  was 
not  authorized  since  the  rights  of  the  non-consenting  stockholder  in  the 
new  corporation  differ  from  his  rights  in  the  old  corporation  in  respect 
to  his  interest  therein;  by  means  of  the  organization  of  the  new  corporation 
the  plaintiff  would  become  a  miiiority  stockholder  in  the  new  corporation 
instead  of  a  majority  stockholder. 

Where  the  rights  of  the  non-consenting  stockholders  are  not  protected, 
the  right  of  sale  given  upon  the  consent  of  a  percentage  of  the  owners 
of  the  stock  means  the  right  of  sale  for  cash  and  at  a  fair  valuation, 
which  would  leave  to  the  non-consenting  stockholder  who  did  not  care  to 
join  the  new  corporation  the  right  to  his  aliqw4  part  in  the  assets  of  the 
old  corporation. 

The  sale  in  this  case  was  not  a  sale  for  cash,  and  as  the  plaintiff  did  not 
consent  to  the  organization  of  the  new  cor];)oratlon  and  to  the  exchange  of 
stock,  he  is  not  bound  thereby,  and  the  sale  as  to  him  was  an  illegal 
salOk  and  he  can  ask  the  court  to  revoke  the  same  and  restore  to  the  old 
company  its  assets,  at  least,  nnless  the  new  company  pays  to  him  a  fair 
▼alue  for  his  stock  in  the  old  corporation. 

Having  title  to  the  stock  as  pledgee  thereof,  no  act  of  the  pledgor  could 
divest  the  plaintiff  of  his  rights  obtained  thereby,  and,  with  his  rights 
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as  pledgee  therein,  he  alone  oould  consent  to  the  transfer  of  that  stock 
for  the  stock  of  the  new  corporation. 
The  pledgor  not  having  the  right  to  turn  in  the  pledged  stock  in  exchange 
for  stock  in  the  new  corporation,  his  right  to  vote  that  stock  was  a  limited 
right,  limited  to  the  right  to  vote  for  the  sale  of  the  stock  for  cash  at 
a  fair  valuation. 

Appeal  by  the  defendants,  Arehbald  Consolidated  Coal 
Company  and  others,  from  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  erf  New  York  on  the  11th  day 
of  January,  1921,  granting  plaintiff's  motion  for  a  temporary 
injunction  pending  the  determination  of  the  action. 

George  L.  Ingrdham  of  counsel  [Ernest  G.  Fifield  and  Howard 
C.  Reid  with  him  on  the  brief;  WkUe  &  Ca^j  attorneys], 
for  the  appellants. 

Harold  W.  BisaeU  of  counsel  [William  C.  Cannon  with  him 
on  the  brief;  Stetson,  Jennings  &  RvsseU,  attorneys],  for  the 
respondent. 

Smith,  J.: 

In  October,  1919,  the  plaintiff  was  the  lessee  of  a  tract 
of  coal  land  in  the  county  of  Lackawanna,  comprising  about 
2,300  acres  of  land  more  or  less.  One  Newton  had  organized 
the  Arehbald  Coal  Company,  which  was  the  operating  com- 
pany which  had  conducted  the  operations  under  this  lease 
which  was  transferred  in  October,  1909,  to  the  said  company. 
The  Arehbald  Consolidated  Coal  Company  was  organized  by 
the  said  Newton  as  a  holding  company,  owning  all  the  stock 
of  the  Arehbald  Coal  Company.  The  plaintiff  transferred  this 
lease  to  the  Arehbald  Coal  Company  for  the' purchase  price 
of  $100,000.  He  was  paid  thereupon  the  sxma  of  $25,000  and 
the  remaining  $75,000  was  paid  by  the  notes  of  the  said  Newton 
secured  by  shares  of  stock  of  the  Arehbald  Consolidated  Coal 
Company  of  the  par  value  of  $72,500.  The  authorized  capital 
stock  of  the  Arehbald  Consolidated  Coal.  Company  was 
$150,000.  Forty  thousand  dollars  was  retained  in  the  treasury 
of  the  company  and  there  was  issued  <mly  $110,000  of  the 
stock.    The  notes  of  Newton,  together  with  the  transfer  of 
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this  stock  of  the  Archbaid  Consolidated  Coal  Company,  were 
the  only  securitieB  that  the  plaintiff  had  for  the  $75,000 
remaining  unpaid  on  the  purchase  price  of  the  plaintiff's 
lease.  Hie  plaintiff  apparently  gave  up  his  vendor's  lien  and 
took  no  mortgage  back  upon  the  leasehold  interest.  The 
purpoee  of  this  was  to  enable  the  Archbaid  ConsoUdated  Coal 
Company  to  float  a  bond  issue,  and  bonds  were  issued  by  that 
corporation  of  the  par  value  of  $600,000.  Those  bonds  were 
underwritten  by  the  brokerage  firm  of  Blodget  &  Co.,  and 
there  was  paid  therefor,  according  to  the  allegations  of  the 
complaint,  upwards  of  $355,000.  It  was  from  this  $355,000 
that  the  $25,000  was  paid  to  ihe  plaintiff  for  the  lease.  The 
balance  of  the  said  sum  went  into  the  development  of  the 
prc^ierty  and  apparently  a  part  thereof  was  wasted  by  Newton 
who  was  the  presidait  of  the  Archbaid  Consolidated  Coal 
Company.  When  these  notes  for  $76,000  given  by  Newton 
for  the  purchase  price  became  due,  they  were  extended  until 
sometime  in  April,  1920.  This  stock  of  the  Archbaid  Con- 
solidated Coal  Company  was  put  into  the  hands  of  the 
Guaranty  Trust  Company  to  be  held  by  them  as  security 
for  these  notes  under  s(toe  agreement  by  which  the  pledge 
was  not  to  be  foreclosed  before  the  1st  day  of  May,  1920. 
Newton  became  embarribssed  financially  and  was  unable  to 
pay  his  notes  given  for  the  purchase  price  of  the  plaintiff's 
leasehold  interest,  and  the  income  from  the  operation  of  these 
nunes  was  insufficient  to  pay  the  obligations  of  the  Archbaid 
Coal  Company.  The  plaintiff,  then,  having  an  interest  as 
the  pledgee  of  $72,500  of  the  stock  of  the  Consolidated  Coal 
Company,  and  Blodget  &  Co.,  representing  $600,000  of  the 
bonds  of  the  compaoy,  part  oi  which  the  said  firm  had  sold, 
had  several  conferences,  by  which  it  was  sou|^t  to  have  some 
working  agreement  between  the  plaintiff  and  Blodget  &  Co., 
whereby  each  should  contribute  a  part  of  the  necessary 
e3cpen8e8  of  the  Archbaid  Company,  until  the  production 
should  be  efficient  to  take  care  of  the  expenses  of  the  sud 
company  and  the  interest  accruing  upon  the  said  bonds  and 
the  sinking  fund  provided  for  in  the  bonds  and  the  mortgage 
whidi  secured  the  same.  Several  propositions  were  made  by 
Blodget  &  Co.  to  the  plaintiff,  none  of  which  were  accepted 
by  him.    He  made  no  counter  propositicms,  however,  and  no 
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definite  arrangement  was'made.  Blodget  &.  Co.,  r^resenting 
this  $600,000  of  bonds,  part  of  whioh  ihey  own^  and  part  of 
which  they  had  sold,  were  required  to  hold  up  the  credit  of 
the  Archbald  Consc^dated  Coal  Company,  both  for  their  own 
reputation  bb  the  seller  of  these  bonds  and  for  l^eir  own 
interest  as  the  holder  of  a  part  thereof.  This  apparently 
was  realized  by  the  plaintiff,  who  refused  to  make  any  con- 
tribution to  the  expenses  of  the  company,  apparently  expecting 
that  if  the  notes  were  not  paid  upon  May  1,  1920,  to  sell 
this  stock  upon  the  pledge,  suid  thus  to  become  the  holder 
of  the  majority  of  the  issued  stock  of  the  Archbald  Con- 
solidated Coal  Company.  In  order  to  protect  their  interest, 
however,  Blodget  &  Co.  formed  a  new  corporation  under  the 
laws  of  the  State  of  Delaware,  which  provided  for  an  authorized 
issue  of  $200,000  of  common  stock  and  $200,000  <rf  preferred 
stock.  This  could  only  be  done  with  the  consent  of  Newton, 
which  was  obtained.  The  rights  to  vote  upon  the  stock 
r^nahxed  with  the  pledgor.  The  shares  of  common  stock  of 
the  new  company  had  a  par  value  of  $10,  as  did  also  the 
stock  of  the  Archbald  Consdidated  Coal  Company,  and  the 
shares  of  preferred  stock  had  a  par  value  of  $1.  The  preferred 
stock  was  given  equal  voting  power  with  the  common  stock. 
It  was  provided  that  the  common  stock  of  the  new  corporation, 
the  Archbald  Coal  Corporation,  might  be  exchanged  for  the 
common  stock  of  the  Archbald  Consolidated  Coal  Company, 
share  for  share,  and  that  the  owners  of  the  shares  of  the  Arch- 
bald Consolidated  Coal  Company  should  be  entitled  to  sub- 
scribe for  the  preferred  stock  to  the  extent  of  one-twentieth 
V  in  par  value  of  the  holding  of  the  stock  of  the  Archbald  Con- 
solidated Coal  Company.  Inasmuch  as  110,000  shares  of  the 
Archbald  Consolidated  Coal  Company  Had  been  issued  at  $10 
par  value,  this  would  give  the  holders  of  stock  of  that  company 
the  right  to  purchase  56,000  shares  of  the  preferred  stock  of 
the  new  company,  the  Archbald  Coal  Corporation,  and  would 
entitle  the  plaintiff  to  subscribe  for  36,300  shares  of  the 
preferred  stock.  The  time  limit  upon  which  this  exchange 
could  be  made  under  the  original  proposition  was  June  20, 
1920.  The  plaintiff  became  the  absolute  owner  of  the  pledged 
stock  upon  the  books  of  the  Archbald  Consolidated  Coal 
Company  upon  June  thirteenth,  so  that  he  had  seven  days 


Digitized  by 


Googk 


MuBSiN  V.  Abgrbald  Consoudatkd  Coal  Co.       Ill 

App.  Dlv.  107]  First  Department,  April*  1991. 

upon  wbich  he  might  exercise  his  option  to  take  his  aliotment 
of  preferred  shares  of  the  new  company  apportionable  to  the 
common  stock  of  the  old  company  which  he  then  owned. 
With  the  vote  of  Newton  as  record  owner  of  the  72,500 
sliares  {hedged  (or  the  payment  of  these  notes  all  the  assets 
of  the  Consolidated  Coal  Company  including  the  stock  of  the 
Archbald  Coal  Company  were  sold  to  the  new  company  in 
consideration  of  stock  <k  the  new  company  as  above  stated. 
Upon  these  facts  the  plaintiff  has  brou^t  this  acti<»i  to 
compel  the  Archbald  Coal  Corporaticm  to  reconvey  to  the 
Archbald  Consolidated  Coal  Company  all  of  l^e  assets  of 
said  company  including  the  stock  of  tt^  Archbald  Coal  C<»n* 
pany.  This  would  leave  the  plaintiff  in  control  of  the  cor- 
poration and  the  assets  that  are  now  hdid  by  the  coal 
corporation  through  his  ownership  of  the  majority  stock  of 
the  Consofidated  Coal  Company.  It  is  truC;  as  before  stated, 
that  the  organization  of  this  new  corporation  put  it  in  the 
power  of  Kodget  &  Co.  to  contrd  this  corporation  throu^ 
the  purchase  of  the  remaining  preferred  stock  which  was  left 
in  the  treasury  of  the  corporation,  and  which  was  to  be  sold 
only  as  directed  by  the  board  of  directors,  who  were  controlled 
by  Blodget  &  Co. 

In  People  v.  BdUard  (134  N.  Y.  269,  270)  it  is  held  that  a 
business  corporation  cannot  sell  all  of  its  property  to  a 
foreign  corporation,  organized  through  its  procurement,  with 
a  majority  of  non-resident  trustees,  for  the  purpose  of  taking 
its  place  and  its  assets  and  carrying  on  its  business;  as  this 
is  a  practical  dissolution  of  the  corporation.  Such  an  act 
is  neither  within  the  express  nor  within  the  implied  powers  of 
the  directors  or  officers  of  a  corporati(»i«  In  effect  it  workB 
a  dissolution  of  the  corporation  which  is  in  derogation  of 
the  rights  of  the  owners  of  the  minority  stock.  If  this  power 
be  given  the  corporation,  however,  by  any  statute,  one 
becoming  a  holder  of  the  stock  ev^x  though  he  be 
in  the  minority,  takes  that  stock  subject  to  the  pow^  of 
the  corporation  and  of  its  directors  to  exercise  any  rights 
given  by  the  statute.  So  in  New  York  State,  by  section 
16  oi  the  Stock  Corporation  Law  (as  amd.  by  Laws  of 
1920,  dbap.  396),  a  corporation,  with  the  consent  of  two- 
thirds   of   its    stock,  may   sell    and    convey   its    property, 
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righta,  privileges  and  franchises  to  another  domestic  corpora- 
tion organized  under  certain  conditions.  But  the  minority 
stockholder  is  under  this  statute  protected  if  he  does  not 
consent  to  the  sale,  by  section  17  of  the  Stock  Corporaticm 
Law,  wherein  it  is  provided  that  a  non-consenting  stockholder 
may  in  such  a  case  have  the  value  of  his  stock  api»*aised  and 
he  is  entitled  to  the  appraised  value  thereof,  in  which  case  the 
stockholder  shall  cease  to  be  a  stockholder  and  the  stock 
becomes  the  stock  of  the  corporation.  Where  sueh  a  pro* 
vision  exists  for  the  payment  of  the  non-<;onsenting  stockholder, 
it  would  seem  to  be  inunaterial  whether  the  sale  be  for  cash  or 
whether  the  sale  be  upon  the  agreement  that  the  stock  of 
the  old  corporation  is  to  be  exchanged  for  stock  of  the  new 
corporation,  because  the  stockhokier  is  left  free  to  refuse  his 
consent  and  denumd  the  appraised  value  of  his  stock.  In 
some  of  the  other  States  it  is  provided  that  with  the  consent 
of  a  certain  percentage  of  the  stock  the  assets  of  a  corporation 
and  its  franchises  and  good  will  may  be  sold  to  another  cor- 
poration. Where,  however,  there  is  no  protection  to  the 
non^Kuisenting  stockholder  as  there  is  in  section  17  of  our 
Stock  C!orporation  Law,  it  would  seem  clear  that  that  statute 
should  not  be  interpreted  so  as  to  authorize  the  sale  to 
another  corporation  in  ccmsideration  of  the  exchange  of  stock 
in  the  new  corporation  for  stock  in  the  old  corporation,  where 
the  rights  of  the  stockholder  in  the  new  corporation  differ 
from  the  rights  of  the  stockholder  in  the  old  corporation  in 
respect  to  his  interest  therein*  So,  in  this  oase«  this  plaintiff, 
instead  of  becoming  a  majority  stockholder  in  the  old  cor- 
poration, would  become  in  fact  a  minority  stockholder  in  the 
new  corporation  by  reason  of  the  right  of  the  board  of  directors 
in  the  new  corporation  to  sell  this  preferred  stock  at  a  par 
value  of  one  dollar  to  any  party  to  whom  the  directors  may 
choose  to  sell  it,  while  these  directors  are  in  a  large  part 
members  of  the  firm  of  Blodget  &  Co.,  who  have  a  conflicting 
interest  with  that  of  the  plaintiff.  It  has  been  held,  and 
rightly  so,  that  in  such  cases  where  the  rights  of  the  non- 
consenting  stockholders  are  not  protected,  the  right  of  sale 
given  upon  the  consent  of  a  percentage  of  the  owners  of  the 
stock,  means  the  right  of  sale  for  cash  and  at  a  fair  valuation, 
which  would  leave  to  the  non-consenting  stockholder  who  did 
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not  care  to  join  the  new  corporation  the  right  to  his  aliquot 
part  in  the  assete  of  the  old  corporation.  {Kremer  v.  Ptih 
Ko  Drug  Co.,  170  N.  W.  Rep.  671;  KoeMer  v.  SL  Mary's 
Brewing  Co.,  228  Penn.  St.  648;  Matter  of  Timmis,  200 
N.  Y.  177;  Lazenby  v.  Intemaiicml  CotUm  Mills  Corp.,  174 
App.  Div.  906.) 

TboB  sale  of  the  stock  of  the  Archbald  Consolidated  Coal 
Company  to  the  Archbald  Coal  Corporation  was  not  a  said 
for  cash  biit  was  a  sale  which  involved  as  a  consideration 
the  exchange  of  stock  between  the  stockholders  of  the  two 
companies^  and  as  the  plaintiff  did  not  consent  to  the  organi- 
zation of  the  new  corporation  and  to  the  exchange  of  this 
stock,  the  plaintiff  is  not  bouxid  thereby  and  the  sale  as  to  him  v 
was  an  illegal  sale  and  he  can  ask  the  court  to  revoke  the 
same  and  restore  to  the  old  company  its  assets,  at  least, 
unless  the  new  company  pays  to  him  a  fair  value  for  his  stock 
in  the  old  corporation. 

It  is  urged,  however,  that  at  the  time  of  the  organization 
of  the  new  corporation  and  of  the  sale  of  the  assets  of  the  old 
corporation,  the  plaintiff  was  not  the  owner  of  this  stock, 
that  he  was  merely  the  pledgee  thereof,  and  that  Newton, 
as  the  owner  of  the  stock,  voted  for  the  transfer.  But  the 
plaintiff  is  not  the  privy  of  Newton.  He  did  not  ol?tain  hi? 
title  to  the  stock  from  Newton  by  contract  made  after  the 
act  of  Newton  in  consenting  to  this  exchange.  Having  the 
title  to  the  stock  as  the  pledgee  thereof,  no  act  of  Newton 
could  divest  him  of  his  rights  obtained  thereby  and  with  his 
rights  therein  as  pledgee,  he  alone,  could  consent  to  the 
transfer  of  that  stock  for  the  stock  of  the  new  corporation. 
If  we  assume  the  rights  of  Newton  to  vote  the  stock  aiid  to  • 
vote  for  the  transfer  of  the  assets  of  the  okl  corporation  to 
the  new  corporation,  we  are  still  left  with  the  plaintiff  as  a 
non-consenting  stockholder,  whose  rights  to  the  stock  that 
was  held  and  pledged  with  him  cannot  be  impaired  by  Newton 
and  with  the  full  right,  either  as  the  owner  of  the  stock  when 
the  pledge  should  be  forfeited  or  to  a  fair  compensation  for 
its  value  which  he  has  not  been  offered.  Of  his  rights  as 
pledgee  Blodget  A  Co.  at  all  times  had  full  knowledge^  The 
offers  of  the  defendants  to  give  to  him  certain  control  of  the 
App.  Div.— Vol.  CXCVI.        8 
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corporation  axe  not  suffici^t  a^  a  satififaetion  of  his  rights 
which  he  has  acquired  as  a  purchaser  of  a  majority  of  stock 
of  the  old  corporation.  The  claim,  therefore,  *that  the  defend- 
ant has  in  all  matters  acted  according  to  the  forms  of  law 
is  not  quite  accurate,  because  without  the  ri^t  to  tium  in 
his  stock  in  exchange  for  the  stock  of  the  new  corporation, 
the  right  of  Newton  to  vote  that  stock  would  seem  to  me  to 
be  a  limited  right,  limited,  at  least,  to  the  right  to  vote  for  the 
sale  of  the  stock  for  cash  at  a  fair  valuation  which  is  not 
the  proposition  for  which  the  vote  of  Newton  was  obtained, 
and  for  which  it  was  necessary  for  the  purpose  of  transferring 
the  assets  from  the  old  company  to  the  new  company. 

The  order  appealed  from  was  properly  granted  and  should 
be  affirmed,  with  ten  dollars  costs  and  disbursements. 

DowuNG,    Laughlin,    Merrell   and   Grebnbaum,   JJ., 
concur. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Ralph  L.  Fuller  A  Co.,  Inc.,  Appellant,  v.  W.  H.  &  P. 
Jordan,  Jr.,  Inc.,  Respondent. 

First  Department,  April  8,  1921. 

Sales  —  sale  of  goods  to  be  delivered  free  alongside  steamer  at  New 
York  —  buyer  to  furnish  marking  and  shipping  instructions  in 
time  to  permit  delivery  to  steamer  —  failure  to  deliver  shipping 
instructions  and  furnish  permit  for  free  lighterage  constitutes 
breach  —  offer  of  performance  by  seller  not  necessary. 

Under  a  contract  providing  for  the  deliyery  of  pure  linseed  oil  of  fair  average 
quality  at  an  agreed  price  free  alongside  steamer  at  the  port  of  New 
York,  with  the  duty  imposed  upon  the  buyer,  under  the  explicit  terms 
of  the  contract  to  furnish  marking  and  shipping  instructions  in  ample 
time  to  permit  of  delivery  when  desired,  and  also  to  furnish  a  p^mit  in 
order  to  secure  free  lighterage  to  the  steamer,  an  absolute  duty  devolved 
upon  the  buyer  to  give  the  seller  the  necessary  shipping  instructions  heimte 
the  seller  was  called  upon  to  do  anything  under  the  contract,  and  the 
failure  to  give  such  instructions  in  time  for  delivery  within  the  period 
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limited  by  the  ccMitraot  waa  a  braaoh  thereof  by  the  buyer  entitiing  the 
adler  to  damages. 
There  was  a  further  duty  upon  the  part  of  the  buyer  to  furnish  a  permit 
that  trw  lighterage  might  be  secured  to  the  steamer.  These  duties 
of  the  buyer  were  absolute  and  existed  irrespective  of  any  action  of  the 
seller  and  were  precedent  to  any  act  required  to  be  done  by  the  sel- 
ler under  the  contniet.  It  was  not  neoessary  for  the  sefler  to  tender 
or  to  offer  to  pezftmn  and  tQ  demand  porf ormanoe  by  the  buyer  before 
the  buyer  furnished  the  shipping  instructions  as  agreed. 

Appeal  by  the  plaintiff,  Ralph  L.  Fuller  &  Co.,  Inc.,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  New  York 
on  the  8th  day  of  July,  1920,  upon  the  dismissal  of  the  com- 
plaint at  the  opening  of  the  case. 

Gould  &  WilMe  [R.  L.  von  Bemuth  of  counsel;  Charles  G. 
Kevtgen  with  him  on  the  brief],  for  the  appellant. 

Frederick  G.  Rita,  for  the  respondent. 

DowuNQ,  J.: 

The  complaint  herein  contains  two  causes  of  action.  The 
first  cause  of  action  sets  forth  that  plaintiff  and  defendant 
on  or  about  July  10^  1919,  entered  into  a  written  agreem^at, 
a  copy  of  which  is  annexed  to  the  conoplaint,  whereby  the 
plaintiff  sold  to  the  defendant  and  the  defendant  bought  of 
the  plaintiff  500  barrels  of  pure  linseed  oil,  fair  average  quality, 
to  be  packed  in  the  usual  barrels,  suitable  for  export,  con- 
taining about  fifty  gallons  each,  whereof  250  barrels  were 
to  be  shipped  during  August,  1919,  and  the  remaining  250 
barrels  during  September,  1919.  The  provision  as  to  price 
was  as  follows:  "  Two  doUars  and  twelve  cents  ($2.12)  per 
gallon,  basis  raw;  usual  diff^^xtial  of  2c  per  gal.  additional 
for  single  boiled  and  3c  per  gal.  for  double  boiled  oil.  Terms 
P.  A.  S.  New  York.  Net  cash,  in  exchange  for  dock  receipt. 
Draw-back  papers  to  be  delivered  to  the  sellers  when  received." 
Under  the  head  of  ''  remarks,'^  the  agreement  provided, 
'^  Buyers  to  furnish  marking  and  shipping  instructions  in 
ample  time  to  permit  ol  delivery  when  desired;  and  also  to 
furnish  G.  O.  C.  permit  in  order  to  secure  free  hghterage  to 
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steamer/'  It  is  alleged  that  at  the  time  of  the  making  of  the 
agreement  both  plaintiff  and  defendant  well  knew  and  under- 
stood that  the  letters  and  words  "  F.  A.  S.  New  York  "  meant 
"  free  alongside  steamer  at  the  Port  of  New  York.''  It  is 
then  alleged  that  in  the  month  of  August,  1919,  defendant 
furnished  ihe  plaintiff  with  marking  and  shipping  instrujotioos 
and  G.  O.  C.  permit  in  respect  to  161  'barrels  of  raw  linseed 
oil,  which  were  duly  delivered  and  paid  for;  that  on  or  about 
September  2,  1919,  a  further  agreement  was  made  between 
tl^e  parties  whereby  the  time  for  delivery  of  the  remaining 
imdeUvered  89  barrels  of  oil  under  the  August  shipment  was 
postponed  to  the  month  of  September,  1919,  upon  all  the 
terms  and  conditions  of  the  original  agreement;  and  that 
during  the  month  of  September,  1919,  defendant  furnished 
the  plaintiff  with  marking  and  shipping  instructions  and 
G.  0.  C.  permit  respecting  20  barrels  of  oil,  which  were  duly 
dehvered  and  paid  for.     It  is  further  alleged: 

"  VIII.  That  defendant  has  wholly  failed  and  refused  to 
furnish  any  marking  and  shipping  instructions  and  any  G. 
O.  C.  permit  except  as  aforesaid,  and  has  refused  to  accept 
from  the  plaintiff  any  barrels  of  raw  linseed  oil  except  as 
aforesaid. 

'^IX.  That  at  all  times  the  plaintiff  was  ready,  willing 
and  able  to  perform  all  the  terms  and  conditions  of  said 
Exhibit  A,  [being  the  agreement  in  question]  and  has  per- 
formed all  of  the  conditions  of  said  agreement  on  its  part.'' 

It  is  then  averred  that  plaintiff's  damage  is  in  the  sum  of 
$6,380, 

The  second  cause  of  action  is  based  upon  a  similar  agree- 
ment in  writing,  dated  July  12,  1919,  whereby  plaintiff  sold 
to  defendant,  and  defendant  bought  from  plaintiff,  600  barrds 
of  pure  linseed  oil,  fair  average  quality,  packed  in  the  usual 
barrels  suitable  for  export,  containing  about  fifty  gallons  each, 
300  barrels  to  be  shipped  during  August,  1919,  and  the . 
remainder  during  September,  1919,  at  the  price  of  tw^  dollars 
and  seventeen  cents  ($2.17)  per  gallon,  basis  raw,  with  the 
usual  differential  of  two  and  three  cents  per  gallon  as  in  the 
first  contract;  terms  "F.  A.  S.  New  York.  Net  cash  in 
exchange  for  dock  receipt  by  means  of  thirty  (30)  day  trade 
acceptance.    Draw-back  papers  to  be  delivered  to  the  sellers 
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wbt&n  received.'^  Under  the  head  of  '*  remarks  "  it  was  pro- 
vided: '*  Buyers  to  furnish  marking  and  shipping  instructions 
in  ample  time  to  permit  of  delivery  when  desired;  and  also 
furnish  G.  O.  C.  permit  in  order  to  secure  free  lighterage  to 
steamer."  It  is  then  alleged  that  the  plaintiff  was  ready, 
willing  and  able  to  perform  all  the  terms  and  conditions  of 
the  said  agreement  and  did  perform  all  the  conditions  thereof 
on  its  part,  but  that  defendant  wholly  failed  and  refused  to 
furnish  any  marking  or  shipping  instructions  and  G.  O.  C. 
permit  in  respect  to  any  of  the  said  barrds  of  oil  mentioned 
in  the  second  agreement,  by  reason  of  all  of  which  plaintiff  has 
been  damaged  in  the  sum  of  S13,500. 

The  answer  admits  the  making  of  the  agreements  in  ques- 
tion; admits  that  both  parties  knew  and  understood  the 
meaning  of  the  words  "  F.  A.  8.  New  York  "  to  be  as  alleged 
in  the  complaint,  and  denies  the  rest  of  the  allegations  of  the 
complaint,  except  the  incorporation  of  the  plaintiff.  The 
complaint  was  dismissed  upon  the  pleadings  after  the  case  had 
been  opened  to  the  jury  by  counsel  for  both  plaintiff  and 
defendant,  upon  the  ground  that  it  failed  to  state  a  cause  of 
action  in  two  particulars,  first,  in  that  it  failed  to  allege  tender 
by  the  plaintiff  to  defendant  and  did  not  set  forth  any  breach 
or  any  other  cause  why  tender  was  excused,  and  secondly, 
upon  the  ground  that  the  complaint  failed  to  allege  any  breach 
by  defendant. 

I  am  of  the  opinion  that  the  dismissal  by  the  learned  trial 
court  was  erroneous  and  that  the  case  relied  upon  by  it  to 
support  its  ruling  is  not  in  point. 

These  contracts  provide  for  the  sale  of  pure  linseed  oil 
of  fair  average  quality  at  an  agreed  price,  depending  upon 
whether  the  oil  delivered  was  raw,  single  boiled  or  double 
boiled.  The  contract  is  silent  as  to  which  party  was  to 
determine  the  condition  of  the  oil  to  be  delivered,  whether 
raw,  sin^e  boiled  or  double  boiled.  There  is  no  issue  tendered 
as  to  any  ambiguity  in  the  contract,  nor  is  its  reformation 
sought,  and  it  seems  to  me,  therefore,  that  as  there  is  no 
suggestion  that  this  oil  had  to  be  specially  refined  or  prepared 
to  meet  the  terms  of  the  contract  or  the  requirements  of 
the  defendant,  the  vendor  would  have  the  right  to  tender 
oil  of  fair  average  quality  in  any  one  of  these  three  conditions, 
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and  would  thus  have  satisfied  the  requirements  of  the  con- 
tract. We  have,  therefore,  the  case  of  a  contract,  providing 
for  the  delivery  of  specified  goods  of  a  definite  quality  free 
alongside  steamer  at  the  port  of  New  York,  with  the  duty 
imposed  upon  the  buyer,  under  the  explicit  terms  of  both 
contracts,  to  furnish  marking  and  shipping  instructions  in 
ample  time  to  permit  of  delivery  when  desired  and  also  to 
furnish  a  permit  in  order  to  secure  free  lighterage  to  the 
steamer.  The  delivery  when  desired  was,  of  course,  to  be  in 
the  months  of  August  and  September,  1919,  as  specifically 
prodded  by  both  agreements.  It  seems  to  me  clear  under 
these  contracts  that  an  absolute  duty  devolved  upon  the 
defendant,  as  vendee,  to  give  the  plaintiff  the  necessary 
shipping  instructions  before  plaintiff  was  called  upon  to  do 
anything  under  the  contracts,  and  that  the  failure  to  give 
such  instructions  in  time  for  delivery  within  the  period  limited 
by  the  contracts  was  a  breach  thereof  by  the  defendant  entitling 
the  plaintiff  to  damages.  This  is  not  a  case  where  the  vendor 
could  have  complied  with  the  terms  of  the  c<xitract  by  shipping 
the  goods  to  the  vendee  at  its  place  of  business,  or  by  placing 
them  upon  freight  cars  at  the  city  of  New  York,  subject  to 
the  vendee's  order.  The  delivery  was  to  be  free  alongside 
steamer  in  the  port  of  New  York.  With  steamers  leaving  that 
port  for  almost  every  quarter  of  the  globe,  it  becomes  apparent 
that  there  was  neither  right  nor  Uberty  of  selection  upon  the 
part  of  the  vendor  which  would  have  entitled  it  to  deliver 
the  goods  or  tender  them  alongside  any  steamer  in  that 
port  which  it  might  select.  There  could  not  even  be  an  attempt 
«iade  to  tender  or  deliver  the  oil  imtil  the  vendee  had  per- 
formed its  duty  under  the  contract  of  specifying  the  steamer 
at  which  delivery  was  to  be  made.  There  was  a  further  duty 
upon  the  part  of  the  defendant  to  furnish  a  permit  that  free 
U^t^age  might  be  secured  to  the  steamer.  These  duties 
upon  the  part  of  the  defendant  were  absolute  and  existed 
irrespective  of  any  action  on  the  part  of  the  plaintiff  and 
were  precedent  to  any  act  required  to  be  done  by  plaintiff 
imder  the  contract. 

This  case,  it  seems  to  me,  comes  within  the  rule  laid  down 
in  Williston  on  Sales  (at  p.  784) :  ''  Generally  where  the 
buyer  or  seller  is  entitled  to  notice  before  performing,  the 
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notice  is  not  simply  a  condition  qualifying  his  obligation 
but  it  is  also  a  legal  duty  of  the  other  party  to  give  such 
notice  within  a  reasonable  time.  Accordingly,  if  the  notice 
is  not  given,  not  simply  is  the  party  who  should  recdve  it 
excused  from  performing  but  he  has  a  right  of  action  against  the 
party  who  should  have  giv^i  it."  Among  the  cases  cited  by 
WiUiston  in  support  of  this  general  proposition  is  Kingman  &  Co. 
V.  Hwma  Woffcm  Co.  (176  111.  545;  52  N.  E.  Rep.  328),  where 
the  seller  agreed  to  sell  a  larg^  number  of  wagons  to  be 
delivered  monthly  "  as  ordered  "  by  the  buyer;  the  failure  of 
the  vendee  to  order  the  number  specified  in  the  contract  was 
held  to  give  the  seller  a  ri^t  of  action  without  the  necessity 
of  making  a  tender. 

The  defendant  does  not  contend  that  it  was  incumbent  upon 
plaintiff  to  allege  physical  tender  of  the  oil,  but  that  it  must 
allege  that  it  tendered  or  offeiied  to  perform,  and  demanded  p^* 
formance  by  defendant.  In  support  of  this  contention  defend- 
ant cites  the  case  of  British  Alurmnum  Co.,  Limited^  v. 
Trefts  (163  App.  Div,  184)  which  was  the  authority  relied  upon 
by  the  learned  trial  court  in  granting  the  motion  to  dismiss. 
Tliat  case,  in  my  opinion,  is  clearly  distinguishable  from  the 
case  at  bar.  Therein,  the  contract  was  one  for  the  sale  by  the 
plaintiff  of  twenty-five  tons  of  British  ingot  aluminum,  98-99 
per  cent  pure,  at  225^c  per  pound,  ddivery  f .  o.  b.  New  York, 
shipment  as  specified  by  the  buye*  to  be  in  October,  1910,  and 
April,  1911,  jfaymeiat  15  days  from  date  of  invoice.  The 
provisioii  as  to  shipment  was  modified  by  mutual  agreement 
by  substituting  December  31,  1911,  as  the  final  date  for 
delivery.  The  defendant  in  that  case  never  requested  delivery 
of  the  thirteen  tons  of  aluminum  still  imdelivered  and  plaintiff 
contended  that  it  was  under  no  obligation  to  deliver  or  tender 
delivery  untU  d^endant  specified  the  time  therefor.  This 
court  held,  however,  that  the  parties  did  not  undertake  that 
the  vendor  need  not  ship  the  goods  until  it  received  shipping 
directions  from  the  vendee;  that  the  provisions  for  earlier 
shipment  than  the  final  date  were  for  the  benefit  of  the  vendee 
and  he  was  not  required  to  give  shipping  instructions  essential 
to  enable  the  vendor  to  make  delivery,  but  only  to  specify  dates 
for  delivery  in  so  far  as  he  might  desire  the  same  before  the 
final  date;  that,  therefore,  the  vendor  had  the  right,  and  it 
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was  its  duty,  to  deliver  or  tender  delivery  of  tiie  remaimng 
aliuninum  before  December  31,  1911,  for  the  legal  effect  of 
the  contract  was  to  call  for  delivery  thereof  on  that  day. 
As  Mr.  Justice  Laughlin  said  at  page  188:  "  The  vendor 
needed  no  shipping  instructions  to  enable  it  to  deliver  the 
aluminum,  which  was  to  be  consigned  to  the  defendant  at 
Buffalo  and  to  be  delivered  f.  o.  b,  at  the  city  of  New  York, 
land  if  it  did  it  should  have  asked  for  them  if  it  desired  to 
perfc^m  and  put  the  vendee  in  default.'^  The  latter  clause 
was  not  essential  to  the  opinion.  It  is  based  on  the  authority 
of  Gcyrdxm  Malting  Co..  v.  Hartek  Brewing  Co.  (206  N.  Y.  528), 
which  is  authority  for  the  proposition  that  where  the  vendor 
has  asked  for  shipping  instructions  and  they  have  not  been 
furnished  by  the  vendee  the  breach  is  complete.  But  it  does 
not  hold  that  there  cannot  be  a  breach  due  to  the  vendee's 
failure  to  furnish  shipping  instructions  where  he  has  specifieaUy 
agreed  to  furnish  the  same  within  a  designated  time  and 
where  delivery  cannot  possibly  be  made  without  such 
instructions.  The  British  Aluminum  case  was  <Mie  in  which^ 
as  Mr.  Justice  Laughlin  points  out,  the  vendor  if  it  desired  to 
enforce  the  contract  was  at  liberty  without  waiting  for  any 
request  for  delivery  or  shipping  instructions  from  the  vendee 
to  deliver  the  aluminum  f.  o.  b.  New  Yoit  city  consigned 
to  the  vendee  at  Buffalo,  and  that  right  it  could  exercise  up 
to  the  time  fixed  for  the  fulfillment  of  the  contract;  wherefore 
the  failure  of  the  vendee  to  demand  ddivery  did  not  excuse 
the  vendor  from  tendering  delivery  inasmuch  as  it  had  a  plain^ 
unequivocal  and  direct  way  of  performing  the  contract  before 
its  termination  by  time  limit  and  a  corresponding  duty  so 
to  act. 

In  the  instant  case,  however,  the  facts  are  entirely  different, 
for,  as  has  been  pointed  out,  the  plaintiff  could  not  deliver, 
or  tender  delivery,  of  the  goods  contracted  to  be  sold,  imtil 
the  defendant  had  designated  the  steamer  in  the  port  of 
New  York  alongside  of  which  they  were  to  be  delivered.  The 
duty  of  delivery  or  a  tender  of  delivery  and  the  duty  of 
furnishing  shipping  instructions  were,  therefore,  not  con- 
current duties,  but  the  plaintiff's  duty  to  make  tender  of 
delivery  was  dependent  upon  the  defendant's  first  furnishing 
the  shipping  instructions.     Its  failure  to  furnish  the  same 
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constituted  a  breach  of  the  contract  for  which  the  plaintiff 
can  recover. 

The  judgment  appealed  from  will,  therefore,  be  reversed 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the 
evBut« 

Clabke,  p.  J.,  Lauohun,  Smith  and  Page,  JJ.,  concur. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appeUant  to  abide  event. 


Wiim>N  MANTJFACTURiNa  CoMPANT,  Inc,  Appellant, 
Respondent,  v.  Lgttxs  Bebosb  and  Ibidob  Savitzkt, 
Respondraits,  Appellants. 

First  Department,  April  8,  1921. 

Appeal  —  Judgment  in  favor  of  plaintiff  on  three  eauses  of  action 
and  against  him  on  cause  of  action  for  same  amount  on  account 
stated  —  appeal  by  lAaintiff  unnecessary  as  exception  to  ruling  of 
cotirt  would  havB  been  suAoient  —  sales  —  time  of  credit  begliia 
to  run  whi^n  goods  should  have  been  received — contract  for  sale 
on  credit  —  time  of  credit  changed  by  acts  of  parties  —  resale  of 
goods  by  seUer  after  action  commenced  —  Judgment  for  full 
amount  where  sale  not  pleaded  in  supplemental  answer. 

An  apk>eal  by  the  plaintiif  is  utineoessary  and  should  be  dlsmisaed  in  an 
action  to  recover  the  purchase  price  of  goods  where  the  judgzneat  waa 
in  favor  of  the  plaintiff  on  three  causes  of  action  and  against  him  on  a 
oaose  of  action  asserted  for  the  same  amount  as  upon  an  account  stated, 
for  an  exception  to  the  ruling  of  the  court  on  the  fourth  cause  of  action 
woidd  have  saved  the  rights  of  the  plaintiff. 

Where  the  buyers  refuse  to  take  goods  at  the  agreed  time,  the  credit  agreed 
upon  between  the  parties  then  begins  to  run,  ao  that  after  the  term  of 
credit  has  expired,  the  seller  may  insist  upon  the  payment  in  cash  before 
the  delivery  of  the  goods. 

The  change  in  the  contract  for  sale,  which  provided  for  a  credit  of  seventy 
days,  so  as  to  limit  buyers*  credit  to  $500,  was  acquiesced  in  by  them 
and  the  court  will  follow  the  construction  placed  upon  the  contract  by 
the  parties  themselves. 

While  the  contract  did  not  contain  ati  agreement  that  the  goods  might 

'  be  held  by  the  seller  for  the  buyers  bubjeot  to  tihe  seUer's  right  to  retain 

tbam  for  the  purobase  price  theceof ,  the  subsequ^it  acte  of  the  parties 
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and  the  ajiMrtioa  ^f  suoh  right  by  the  s^ler  acquieeoed  ia  by  the  buyers 
warranted  a  finding  of  the  existenoe  of  such  an  agreement. 

The  goods  in  questicm  having  been  held  until  after  the  buyers  had  served 
their  answer  and  then  sold,  they  had  the  right  to  plead  the  sale  in  a  sup- 
plemental answer,  but  as  they  failed  to  do  so,  judgment  was  rtghtiy 
entered  for  the  full  purchase  prioe,  leaving  the  buyers  the  right  upon  the 
conceded  fact  of  resale  to  have  the  amount  credited  upon  any  execution. 

The  seller  had  the  right  to  make  the  sale  under  its  vendor's  Uen  and  there- 
after bring  its  action  for  the  balance  of  the  purchase  price,  and  the  sale, 
after  the  commencement  of  the  action  to  satisfy  the  vendor's  lien,  is 
not  a  waiver  of  its  right  to  proceed  at  least  for  thi»  balance  of  the  par* 
chase  price. 

AppEAii  by  the  plaintiff,  Wilton  Manufacturing  Company^ 
Inc.,  from  so  much  oi  a  judgment  of  the  SufM^raie  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  th^  28th  day  of  April,  1920,  on  the 
decision  of  the  court,  rendered  after  a  trial  at  the  New  York 
Trial  Term  without  a  jury,  as  dismisses  the  plaintiff's  fourth 
cause  of  action. 

Appeal  by  the  defendants,  Louis  Berger  and  another, 
from  a  judgment  of  the  Supreoie  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  28th  day  of  April,  1920,  on  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Trial  Term  without 
a  jury. 

David  Paine  of  counsel  [White  &  Casey  attorneys],  for  the 
plaintiff. 

David  Goldstein  of  counsel  [Joseph  W.  Ferris  with  him 
on  the  brief;  Goldstein  &  Goldstein,  attorneys],  for  the 
defendants. 

SinTH,  J.: 

The  plaintiff  sold  to  the  defendants  certain  cambric  and 
muslin.  The  original  contract  provided  that  the  defendants 
were  to  have  a  credit  2  /lO  /60  and  the  goods  were  to  be  deUvered 
by  July  1,  1918,  as  wanted  by  the  defendants.  In  the  con- 
tract it  was  provided:  "  Delivery  of  merchandise  on  thia 
contract  subject  to  the  credit  limit  placed  on  your  account  by 
our  Credit  Department."    Thereafter  the  credit  department 
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put  a  $500  credit  fimit  upon  the  defendaats'  account.  On 
May  18,  1918,  the  plaintiff  wrote  to  the  defendants  that 
they  had  one  case  of  thirty^six  inches  Ha^yy  Days  muslin 
ready  for  delivery,  but  inasmuch  as  the  amount  would  exceed 
S500,  the  plaintiff  a^ed  for  a  credit  in  anticipation  so  that  the 
goods  might  be  lapped  at  once.  Thereafter  $1,000  was  sent 
and  goods  wei^  delivered  to  tiie  amount  of  about  $1,000* 
The  exact  date  of  the  delivery  of  these  goods  does  not  appear, 
€9ccept  that  the  payment  seems  to  have  been  made  upon 
October  thirty-first.  Thereafter,  and  upon  December  tenth 
a  further  payment  was  made  of  $600,  making  $1,600  as  the 
total  amount  of  paym^ats  that  were  made.  Goods  were 
d^vered  to  the  defendants  of  the  value  of  $1,600.  The 
balai^ce  of  the  goods  was  held  by  the  plaintiff  subject  to 
a  cash  payment  ther^or.  This  balance  amounted  to  $1,271 .98 
upon  December  11,  1918.  The  plaintiff  claims  that  these 
goods  were  to  be  demanded  before  July  first  and  that  upon 
December  eleventh  when  this  demand  of  the  balance  of  $1,271 
WM  made,  the  seventy  days'  credit  had  expired,  even  if  such 
credit  were  allowable  under  the  terms  of  the  contract.  This 
suit  was  brought  to  recover  this  $1,271.98,  the  claim  being 
stated  in  three  causes  dl  acticm  in  the  complaint.  The  fourth 
cause  of  action  was  as^rted  for  tiie  same  amoimt  as  upon 
an  account  stated.  Tn^  trial  judge  directed  judgment  for 
the  full  amount  of  $1,271.98,  but  held  that  proof  had  not  been 
made  of  an  account  stated.  Because  of  this  holding  the 
plaintiff  has  appealed.  The  plaintiff's  appeal  was  evidently 
made  to  protect  his  judgment  in  case  the  appellate  court 
might  deem  its  proof  insufficient  under  the  first  three  causes  of 
action.  Such  an  appeal  was  unnecessary  in  this  case,  because 
the  plaintiff  could  have  protected  its  rights  by  an  exception 
to  such  ruiling,  and  the  appellate  court  could  have  affirmed 
the  judgment  if  of  opinion  that  a  cause  of  action  was  established 
under  the  fourth  cause  of  action  stated.  Whether  or  not  this 
appeal  was  in  imy  event  authorized,  it  has  harmed  nothing  and 
is  at  the  most  superfluous  and  the  appeal  i^ould  be  dismissed 
as  imnecessary. 

Upon  the  defendants^  appeal  it  is  urged,  first,  that  under 
the  seventy  days'  credit  authoritied  by  the  contract  the  time 
would  not  commence  to  nm  until  the  actual  delivery  of  the 
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goods.  Where  goods  have  been  agreed  to  be  taken  by  ft 
certain  time  and  the  buyer  under  the  contract  has  refused  to 
take  them  at  that  time,  the  credit  then  begins  to  runi  so  that 
after  that  term  of  credit  has  etcpired,  the  seller  may  insist  upon 
payment  in  cash  before  the  delivery  of  tiie  goods*  It  is 
claimed  by  the  defendants  that  the  provision  in  the  contract 
authorizing  the  credit  department  to  limit  the  amount  of  credit 
does  not  authorize  the  seller  to  change  the  time  of  credit  or 
the  date  of  delivery ,  but  simply  authorises  the  seller  to  refuse 
to  make  deliveries  to  a  greater  credit  than  that  allowed,  unless 
the  purchaser  thereafter  agrees  to  pay  cash  tber^or.  Whet^^ 
or  not  defendants  might  have  renounced  their  obligations  under 
the  contract  when  a  credit  limit  was  named  so  as  to  alter  the 
time  of  payment  specified  in  the  contract,  they  did  not  do  so^ 
but  acquiesced  in  the  right  of  the  plaintiff  so  to  alter  the 
terms  of  credit  specified  in  the  contract,  and  the  court  should 
not  construe  the  contract  other  than  as  the  parties  themsdves 
have  construed  it.  It  is  alleged  in  the  comidaint  that  there 
was  an  agreement  that  the  goods  might  be  held  by  the  plaintiff 
for  the  defendants  subject  to  the  plaintiff's  right  to  retain 
them  for  the  purchase  price  thereof,  and  such  an  express  agree- 
ment has  been  found  by  the  trial  court.  That  agreement  was 
not  contained  in  the  origmal  contract  and  can  only  be  found 
by  the  subsequent  acts  of  the  parties  as  acquiescing  in  such 
a  claim  by  the  pleuntiff,  consistently  made  during  the  time  of 
the  performance  of  the  contract  and  the  defendants  in  no  way 
protesting  against  the  same.  Several  letters  were  writttfi 
by  the  plaintiff  to  the  defendants  asserting  this  right  under 
the  contract,  and  at  no  time  did  the  defendants  claim  a  right 
to  the  delivery  of  the  goods,  except  in  conformity  with  the 
limitation  of  credit  made  by  the  plaintiff's  credit  department, 
and  $1,500  at  least  was  paid  upon  the  account  without  protest 
against  the  plaintiff's  claimed  construction  of  the  contract. 
From  these  facts  I  think  that  the  court  was  authorized  to  find 
that  the  defendants  assented  to  this  construction  of  the  con- 
tract by  the  plaintiff.  These  goods  were  held  after  the  last 
payment  and  last  delivery  imtil  May,  1919,  and  were  then  sold 
for  the  best  price  that  could  be  obtained  therefor  by  the 
vendor  under  its  vendor's  lien  for  the  purchase  price.  This  sale 
was  made  after  the  answer  in  the  case  was  served.    The  court 
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gave  the  defendants  permission  to  apply  to  the  Special  Term 
for  leave  to  serve  a  auppkmeutal  ajoswer  setting  up  the  lact 
of  the  sale  and  of  the  amount  received  thereon^  in  diminution 
ci  the  plaintiff's  damage,  but  the  defendants  refused  to  avail 
themselves  of  the  offer  and  judgment  was  entered  upon  the 
decision  of  the  court  for  the  full  amount  of  the  purchase  price. 
I  think  the  court  rightly  deeded  that  the  facts  could  not  be 
shown  except  by  suiq^mental  answer.  The  defendants,  how- 
ever, refused  to  amend  for  the  purpose  permitted,  asserting 
that  the  sale  was  inconsistent  with  the  plaintiff's  holding  the 
goods  for  the  benefit  of  the  purchaser  and  defeated  the  plaintiff's 
right  of  action  entirely.  The  sale  itself,  while  conceded  as 
a  fact,  was  objected  to  upon  the  groujad  that  it  was  not  pleaded. 
I  do  not  think  the  defendantB  noiay  allege  the  sale  as  a 
rescission  of  the  ccmtract.  Plaintiff  had  the  ri^t  to  meke 
the  sale  under  the  vendor's  liai  and  thereafter  bring  its  action 
for  the  balance  of  the  purchase  price^  and  the  sale,  after 
the  commyencement  of  the  action  to  satisfy  the  vendor's 
Den,  is  not  a  waiver  of  its  ri^t  to  proceed  at  least  for  the 
balance  of  the  purchase  price,  and  if  the  sale  be  made  after 
the  action  be  commenced  and  be  not  pleaded  by  the  defendants 
by  supplemental  answer,  judgment  may  be  entered  for  the 
full  purchase  price,  leaving  to  defendants  the  right  upon  the 
conceded  facts  to  have  the  amount  credited  upon  any  execution. 
Plaintiff's  appeal  should  be  dismsssed,  with  ten  dollars 
costs.  Upon  defendants'  appeal  judgment  should  be  affirmed, 
with  costs. 

Clarke,    P.    J.,    Laughlin,    Page    and    Merrell,    JJ., 
^3oncur. 

Upon  defendants'  appeal,  judgment  affirmed,  with  costs  to 
plaintiff.     Plaintiff's  appeal  dismissed,  with  ten  dollars  costs. 
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United  States  Trust  Company  of  New  York,  as  Trustee, 
etc.,  of  Benjamin  Nathan,  Deeeased,  ReqHmdent,  v. 
Harmon  H.  Nathan  and  Others,  Respondents,  Impleaded 
with  Maud  Nathan  and  Harold  Nathan,  as  Exeeutors, 
etc.,  of  Frederick  Nathan,  Deceased,  and  The  Penn* 
sYLVANiA  Company  for  Insurances  on  Lives  and 
Granting  Annuities,  as  Executor,  istc.,  of  Lucibn  Moss, 
Deceased,  Appellants. 

First  Department,  Apnl  8,  1921. 

Wills  —  eonfltruction  —  becjuest  in  trust  for  benefit  of  daughter  with 
proTision  that  on  her  death  without  Issue  her  share  should  be 
distributed  to  testator^s  desceudsnts  aeoordlng  to  laws  of  State 
of  New  York  "  now  In  force  " —  doscendaats  to  be  aaoertalned  at 
tinxe  when  estate  would  vest  in  possession. 

Under  a  claiuie  in  a  will  leaving  personal  property  in  trust  for  the  benefit 
of  a  child  and  providing  that  if  she  should  die  without  issue  then  the 
principal  with  any  unapplied  income  diould  be  psid  over  to  the  testator's 
executrix  and  form  a  pajft  of  the  residuary  estate,  "  but  in  case  my  wife 
shall  not  be  then  living,  then  I  give  and  bequeath  the  same  to  my  descend- 
ants according  to  the  laws  of  the  State  of  New  York  now  in  force  regulating 
the  distribution  of  personal  property  in  case  of  intestacy,"  the  gift  to 
the  testator's  descendants  in  connection  with  the  provisions  of  the  will 
taken  as  a  whole  indicate  the  unmistakable  intention  on  the  part  of  the 
testator  that  those  descendants  were  to  be  aso^tained  as  of  the  time  when 
their  estate  would  vest  in  possession,  and  not  as  of  the  time  of  the  death 
of  the  testator,  and  those  only  would  be  entitled  to  take  who  were  in  the 
class  of  descendants  upon  the  happening  of  the  contingency  at  which 
their  estates  were  to  vest  in  possession. 

Grebnbaum,  J.,  dissents. 

Appeal  by  the  defendants,  Maud  Nathan  and  others, 
from  a  judgment  of  the  Supreme  Court,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  11th  day  of 
August,  1920,  on  the  decision  of  the  court  rendered  after  a 
trial  at  the  New  York  Special  Term,  construing  a  paragraph 
of  the  will  of  Benjamin  Nathan,  deceased. 

The  portion  of  the  will  presented  for  construction,  so  far  as 
it  is  necessary  to  quote  it,  reads  as  follows: 

''Seventeenth.  I  give  and  bequeath  to  the  United  States 
Trust  Company  of  New  York  as  many  sums  of  seventy-five 
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thoTuand  dollars  each  as  I  d^aH  leave  daughters  me  surviviog; 
and  I  also  give  and  bequeath  unto  said  company  as  many 
sums  of  sevenly-^five  thousand  dollars  aa  I  shall  leave  sons  me 
surviving  who  are  not  included  in  the  sixteenth  article  or 
dause  of  this  my  will:  in  trust  to  invest  each  of  said  sunois  of 
SBventy^five  thousand  dollars  separately  according  to  its  best 
dkeretion    *    *    *    and  to  hold  one<tf  saidsums  so  invested 
in  trust  tot  each  of  my  children  described  in  this  article  of 
my  will;  and  to  accumulate  the  interest  or  income  thereon  (of 
each  share  or  trust  fund  separately)  during  their  respective 
minorities.    *    *    *    And  in  respect  to  the  said  trust  funds 
for  my  daughters  ui)on  the  further  trust  when  any  one  of  my 
daughters  arrives  at  the  age  of  twenty-one  years  (provided 
that  be  after  my  death)  to  pay  over  to  such  daughter  to  her 
sole  and  separate  use^  benefit  and  behoof,  free  from  and  in 
nowise  to  be  subject  to  the  debts,  engagements,  liabilities  or 
control  of  her  husband,  all  the  accumulations  of  her  said  trust 
fund.    And  thereafter  as  respects  any  daughter  so  arriving  at 
twenty-one  years  of  age  after  my  death  and  as  respects  each 
of  my  daui^it^^  who  shall  at  the  tune  of  my  death  have 
attained  the  age  of  twenty-one  years,  from  and  upon  the 
creation  of  the  trust  to  collect  and  receive  the  rents,  income, 
issues,  interest,  dividends  and  profits  of  the  principal  of  her 
said  trust  funds  and  pay  and  apply  the  same  from  time  to 
time^  as  collected  and  received,  to  the  use  of  the  daughter  for 
whom  the  principal  of  said  trust  fimds  was  set  apart  and 
invested,  to  her  sole  and  separate  use,  benefit  and  behoof,  free 
from  and  in  nowise  to  be  subject  to  the  debts,  engagemaits, 
liabilities  or  control  of  any  husband  (and  without  any  power 
of  anticipation  on  her  part)  during  the  term  of  her  natural 
life.    And  I  declare  it  to  be  my  further  will  and  intent  that  in 
case  of  and  upon  the  death  of  any  son  (except  my  son  Wash- 
ington) provided  for  by  this  article  of  my  will  before  arriving 
at  age,  ttod  also  that  in  caae  of  and  vapon  the  death  of  any  or 
either  of  my  ^mghtera,  except  only  my  daughter  Rosalie,  at 
any  time,  leaving  issue  him  or  her  surviving,  that  the  principal 
of  his  or  her  share  of  such  trust  fimds,  with  any  unapplied 
income  thereof,  shall  and  I  do  so  direct  be  paid  over  to  his  or 
her  said  issue  according  to  the  law  of  distribution  of  personal 
property  of  intestates  now  in  force  in  the  State  of  New  York, 
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And  in  case  of  and  upon  the  deatb  of  either  of  my  fiooB  pro* 
vided  for  in  this  article  before  attaining  twenty-one  years  of 
age,  or  of  either  of  my  daughters  (inchiding  my  daughter 
Rosalie)  leaving  no  issue  him  or  her  surviyiag,  that  then  tbe 
principal  of  said  trust  funds  of  sueh  child  or  children  so  dying, 
with  any  unapplied  income  thereof,  sliall  be  paid  over  to  my 
executrix  and  form  part  of  my  residuary  estate  hereixuifter 
mentioned;  but  in  case  my  wife  shall  Qiot  be  then  livings  then 
I  give  and  bequeath  the  same  to  my  descendants  aocoitiing  to 
the  law  of  the  State  of  New  York  now  in  foree  regulating  the 
distribution  of  personal  property  in  case  of  intestacy." 

Harold  Nathan  of  counsel  [Leventritt,  Cook,  Nathan  & 
Lehman,  attorneys],  for  the  appellants  executors  of  Frederick 
Nathan. 

Daniel  P.  Hays  of  counsel  [Hays,  Hershfield  &  Wolf, 
attorneys],  for  the  appellant  Pennsylvania  Company  for 
Insurances  on  Lives  and  Granting  Annuities. 

McCready  Sykes  of  counsel  [Stewart  dk  Shearer,  attorneys], 
for  the  plaintiff,  respondent. 

Robert  E.  Samuels  of  counsel  [Ooldemith,  Cohen,  Cole  &  Weiss, 
attorneys],  for  the  respondents  Arthur  M.  Wolff  and  others. 

Latorence  S.  Coit  of  counsel  [Benjamin  <?.  Paskus  with 
him  on  the  brief;  Rose  &  Paskus,  attorneys],  for  the  respond- 
ents Harmon  H.  Nathan  and  Julian  Nathan. 

Sidney  B.  Cardozo  of  counsel  [Michael  H.  Cardozo,  Jr.,  with 
him  on  the  brief],  for  the  respondent  Ernest  A.  Cardozo, 
guardian  ad  litem  of  Anita  Rosalie  Cardozo  and  Michael  H. 
Cardozo. 

WaUer  S.  Newhouse,  guardian  ad  litem,  for  the  reqK)ndeQt8 
Alan  Hart  Nathan  and  Constance  Miriam  Nathan. 

Smtth,  J.: 

The  facts  pres^iting  the  issue  here  ior  determination  are 
fully  stated  in  the  opinion  of  the  Special  Term  (112  Misc. 
Rep.  502),  and  with  the  reasoning  and  conclusions  stated  in 


Digitized  by 


Googk 


Unftsd  States  Trust  Oo.  v.  Nathan.  129 

App.  DiT.  126]  First  Department,  April,  1921. 

that  opinion  I  fully  9/pee,  and  to  that  opini<»  I  would  add  only 
a  few  considerations,  as  indicating  the  intent  of  the  testator. 
The  refa:ience  by  the  testator  to  the  final  distribution  as 
to  be  made  acc<H*ding  to  the  laws  of  the  State  of  New  York  now 
in  force  regulating  the  distribution  of  personal  property  in  case 
of  intiestacy,  would  have  significance  as  bearing  upon  the 
intention  to  vest  the  estate  in  the  heirs  living  at  the  time  erf  his 
death,  if  it  were  not  for  the  use  of  the  same  eaq)re8Sion  in  the 
same  paragraph  .with  reference  to  estates  which  are  confessedly 
future  and  contingent.  Just  preceding  the  clause  which 
presents  the  question  here  at  issue,  in  reference  to  the  direction 
to  pay  over  the  fund  held  in  trust  for  a  daughter  to  her  issue 
if  she  shall  die,  that  payment  is  to  be  made  ''  acccNrding  to 
the  law  of  distributiob  of  personal  property  of  intestates 
now  in  force  in  the  State  of  New  York/'  It  is  not  contended 
by  the  appellants  that  the  diildr^i  of  those  daughters  living 
at  the  time  of  the  death  of  the  testator  took  a  vested  estate, 
notwithstanding  the  use  of  that  expression.  The  same  expres- 
sion is  used  in  a  later  clause  in  this  same  paragraph  in  reference 
to  the  bequest  for  the  benefit  of  his  son  Washingtcm,  for 
payment  to  the  lawful  issue  of  his  body  bom  unto  him  by 
a  Hebrew  wife,  ''  according  to  the  law  of  distribution  of 
the  personal  property  of  an  intestate  now  in  force  in  the 
State  of  New  York."  His  son  Washington  was  not  then 
married,  and,  confessedly,  that  estate  could  not  vest  at  the 
time  of  the  testatw's  death.  The  testator  was  evidently 
satisfied  with  the  distribution  provided  by  law  at  the  time 
that  the  will  was  made,  and  full  effect  is  given  to  the  provision 
as  to  the  distribution  under  the  laws  of  the  State  now  in  force 
by  holding  that  he  desired  distribution  to  be  made  in  aooordance 
with  such  a  law  rather  than  in  accordance  with  any  provision 
of  law  which  might  thereafter  be  enaeted  which  might  provide 
for  a  different  rule  of  distribution.  Again,  the  use  of  the 
words  "  give  and  bequeath  "  in  the  clause  of  the  will  here  for 
construction,  as  distinguished  from  the  use  of  the  words  "  pay 
over,"  which  precede  it  in  reference  to  the  distribution  of  the 
property  in  case  of  the  death  of  the  daughter,  is  not  without 
significance.  But  its  significance  is  to  my  mind  materially 
impaired  by  the  fact  that  in  the  creation  of  this  very  trust 
App.  Drv.— Vou  CXCVI.        9 
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the  testator  gives  and  bequedAa  to  tfase  trust  oompany  the 
moneys  which  are  the  subject  df  the  trust.  If  these  loftoneys  are 
absolutely  given  and  bequeathed  to  the  trustees,  the  intention 
would  seem  to  be  indicated  that  the  trustees  were  to  take  the 
entire  estate^  and  that  no  estate,  was  to  vest  in  any  ultimate 
beneficiaries  while  the  entire  estate  was  thus  held  by  the 
trustee  for  the  purpose  of  the  trust. 

From  the  cases  cited  by  the  Special  Term  it  appears  that 
these  words  do  not  necessarily  indicate  an  intention  to 
immediately  vest  title  when  applied  to  estates  which  are  to 
vest  in  possession  only  at  a  subsequent  date.  That  the  gift 
to  his  deoedents  was  of  the  principal  of  the  trust  fund,  together 
with  unapplied  income^  is  stron^y  indicative  c4  the  intentiofn 
to  give  only  at  a  time  subsequent  to  the  death  of  the  testator 
when  there  would  be,  as  the  testator  must  hare  thouf^t, 
unapplied  income  to  pass  as  part  of  the  gift. 

Here  the  testator  left  nine  children.  Fifty  years  elapsed 
before  the  death  of  Justina  Cohen,  and  some  of  thie  chiMr^i 
are  still  living.  That  the  estates  are  to  vest  in  possession 
only  at  such  remote  periods  as  mfust  have  been  ooasMmpIated 
and  <Mily  upon  the  double  contingency  of  a  child's  dying 
without  issue,  and  also  of  the  death  of  his  widow  at  the  time 
of  the  death  of  the  child,  the  gift  to  the  testator's  descendants, 
in  coimection  with  the  provisions  of  the  will  taken  as  a  whole, 
would  seena  to  indicate  an  unmistakable  intention  on  t&e  part 
of  the  testator  that  those  descendants  were  to  be  ascertained 
as  of  the  time  when  their  estate  would  vest  in  possessioti,  imd 
whether  those  estates  might  be  deemed  contingent  or  Vested 
and  liable  to  divest  by  death  before  that  time,  those  only 
would  be  entitled  to  take  who  were  in  the  class  of  descendants 
upon  the  hsfppening  of  the  contingency  at  which  their  estates 
were  to  vest  in  possession. 

The  judgm^t  should,  therefore,  be  affirmed,  witli  costs 
to  the  respond^its  presenting  briefs  out  of  the  fund. 

Clarke,  P.  J.,  Laughlin  and  Page,  JJ.,  concur;  Gubbn- 
BAUM,  J.,  dissents. 

Judgment  affirmed,  with  costs  to  respondents  presenting 
briefs  out  of  the  fund. 
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In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament 
of  Amo&  F.  Eno,  Deceased. 

Lucius  H.  Beers  and  William  Mitchell,  as  Executors, 
etc.,  of  Amos  F.  End,  Deceased,  and  Others,  Appellants; 
William  P.  End  and  Others,  Respondents. 

First  Department,  April  8,  1921. 

Wills  —  probate  —  evidence  —  attorney  for  testator  not  permitted  to 
disclose  contents  of  draft  copies  of  will  —  testator  in  showing 
copies  to  third  persons  did  not  authorise  attorney  to  testify  — 
draft  copies  and  letters  to  attorney  not  admissible  in  evidence  — 
Appellate  Division  —  evidence  properly  rejected  below  will  not  be 
received  by  Appellate  Division  under  section  2763  of  Code  of  CivH 
Procedure  —  opinion  evidence  as  to  mental  capacity  —  inference 
of  mental  incapacity  from  opinion  evidence  overcome  by  docu- 
mentary evidence  —  appeal  —  Appellate  Division  cannot  dispose 
of  case  but  must  direct  resubmission  where  verdict  in  Surrogate's 
Court  against  weight  of  evidence  —  power  of  AppeUate  Division 
reviewing  decree  of  Surrogate's  Court  based  on  findings  of  jury  — 
witnesses  —  wife  of  nephew  of  testator  who  would  take  interest 
in  realty  if  will  were  denied  probate  is  incompetent  under  section 
829  of  Code  of  Civil  Procedure  —  witness  not  rendered  competent 
by  adverse  party  asking  question  whether  testator  was  present 
at  transaction  —  impeachment  of  witness  —  witness  cannot  be 
directly  impeached  as  to  collateral  matters  —  foundation  for 
contradicting  testimony  —  sufficiency  of  proof  to  impeach  witness 
on  ground  that  he  endeavored  to  sell  testimony  —  issue  of  undue 
influence  —  striking  out  testimony  bearing  thereon  when  issue 
withdrawn — destruction  of  written  evidence  —  when  presump- 
tion that  destroyed  evidence  was  unfavorable  does  not  arise  — 
charge  —  prejudicial  error  to  so  charge  as  to  destruction  of  written 
evidence  that  Jtuy  might  base  their  findings  thereoh  —  improper 
charge  as  to  test  of  testamentary  capacity  and  as  to  burden  of 
proof  as  to  testamentary  capacity  —  reading  extracts  from  Judicial 
opinion  in  charge  disapproved  —  verdict  against  weight  of  evidence. 

The  att<Hiiey  who  drew  a  will,  but  who  was  not  a  sabsaribing  witness,  will 
not  be  permitted  to  make  any  disolosure  in  probate  proceedings  in  respect 
to  the  contents  of  draft  copies  of  the  will  prepared  by  him  on  which  the 
testator  had  made  certain  memoranda  and  alterations. 

A  testator  in  showing  the  draft  copies  to  a  third  person  at  the  time  he 
received  them  from  his  attorney  did  not  thereby  waive,  within  the 
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meaning  of  section  836  of  the  Ck>de  of  Civil  Procedure,  the  pledge  of 
secrecy  and  authorize  his  attorney  to  testify  in  reference  thereto. 

Draft  copies  of  a  will  and  letters  written  by  a  testator  to  his  attorney  are 
not  admissible  in  evidence  in  behalf  of  the  proponents  of  the  will;  and 
the  mere  fact  that  two  words  on  one  of  the  copies  were  in  the  testator's 
handwriting  did  not  render  the  paper  admissible. 

While  the  Appellate  Division  has  power  under  secj^ion  2763  of  the  Code 
of  Civil  Procedure  to  receive  further  testimony  or  documentary  evidence 
ipon  an  appeal  upon  facts  from  the  Surrogate's  Court,  it  will  not  receive 
documents  in  evidence  which  were  propwly  rejected  by  the  surrogate. 

An  opinion  that  a  man  has  not  sufficient  capacity  to  enable  him  to  sanely 
express  his  last  will  and  testament  has  but  little  force,  if  he  has  drawn 
a  will  that  shows  that  he  had  capacity  to  comprehend  the  nature  and 
extent  of  his  property,  the  nature  of  the  act  that  he  was  performing, 
the  name  and  identity  of  the  persons  who  are  the  proper  objects  of  his 
bounty,  and  his  relation  to  them. 

On  all  the  evidence,  held,  that  giving  due  wei^i^t  to  that  produced  by  the 
contestants,  any  inference  that  might  be  drawn  therefrom  adverse  to 
the  testator's  capacity  is  overcome  by  the  actual  demonstration  of  his 
mental  processes  as  shown  by  the  documentary  evidence. 

The  question  of  the  testator's  mental  capacity  having  been  submitted  to 
a  jury,  the  Appellate  Division,  though  it  is  convinced  that  the  testator 
was  of  sound  and  disposing  mind  and  memory  when  he  prepared  and 
executed  his  will  and  that  a  verdict  finding  that  he  did  not  have  the  required 
mental  capacity  is  against  the  weight  of  evidence,  cannot  dispose  of  the 
case,  but  must  direct  a  resubmission  of  the  issue  to  a  jury. 

The  Appellate  Division  in  reviewing  a  decree  of  the  Surrogate's  Court 
based  upon  the  findings  of  a  jury  has  no  more  power  than  in  an  action 
at  law;  the  verdict  in  probate  proceedings  is  not  advisory  as  in  a  suit 
in  equity  when  issues  are  framed  for  trial  by  a  jury. 

The  wife  of  a  nephew,  one  of  the  heirs  at  law  of  the  testator,  whose 
husband  would  take  an  interest  in  the  testator's  realty  in  case  the  will 
were  not  admitted  to  probate,  has  an  interest  in  the  event  of  the  action 
in  that  she  would  be  entitled  to  an  inchoate  right  of  dower  in  the  lands 
thus  i>assing  to  her  husband,  and  she  is  disqualified,  under  section  829 
of  the  Code. of  Civil  Procedure,  from  testifying  ooncenjiipg  personal  trana- ' 
actions  with  the  testator. 

Where  a  witness,  disqualified  imder  section  829  of  the  Code  of  Civil  Fro-- 
cedure,  is  asked  a  question  concerning  a  transaction  without  the  question 
disclosing  the  presence  of  the  testator,  she  is  not  rendered  competent 
by  the  fact  that  the  attorney  for  the  adverse  party  asks  the  question 
whether  or  not  the  testator  was  present  at  the  transaction;  the  fact  of 
his  presence  or  absence  was  necessary  to  be  known  in  order  that  her 
competency  might  be  tested. 

A  witness  for  the  proponent  of  a  will  who  volunteers  his  opinion  that  what 
the  testator  did  and  said  on  certain  occasions  was  rational,  and  on  cross- 
examination  denies  that  he  made  certain  former  declarations  expressing 
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genwaliy  opinions  an  the  testator's  testamentary  oapacify,  his  sanity, 
his  general  health  and  his  intuitions  to  make  a  very  diflteent  wiU  than 
that  propounded,  cannot  be  impeached  by  proof  that  he  did  make  said 
declarations. 

In  order  to  lay  a  foundaticm  for  contradicting:  testimony  it  must  be  shown 
that  the  contradictory  declarations  are  ineonsirtent  with  some  material 
statement  in  the  witness'  direct  testimony.  Otherwise,  if  the  witness 
answers  the  questions  adyersely,  the  croaa^ezamining  party  is  bound  by 
the  answers  as  they  are  collateral  niatteni»  and  not  subject  to 
contradioti<Hi. 

The  former  dechurations  of  a  lay  witness  by  proof  cf  which  he  can  be 
impeached  must  not  only  be  relevant  to  the  issue,  but  must  be  matter 
of  fact  and  not  merely  former  opinions  of  the  witness  on  the  mmts  of  the 
matters  in  cantroversy  inconsistent  with  some  different  conclusions 
i^ch  the  facts  testified  to  by  him  may  tend  to  establish. 

In  order  to  impeach  the  credibility  of  a  witness  on  the  ground  that  he  had 
endeavored  to  s^  his  testimony,  the  evidence  to  show  corrupt  endeavor 
to  a^  hifl  testimony  must  be  direct  and  positive  and  not  rest  merely  on 
inference  and  suggestion  of  counsel  and  the  court. 

It  was  imixoper  to  admit  evidence  to  contradict  testimony  given  by  one 
of  proponent's  witnesses  on  oross^xamination  where  the  matters  had 
not  been  brought  out  .on  direct  examination,  for  the  contestants  were 
bound  by  the  answers  given. 

Where  testimony  is  admitted  solely  as  bearing  on  the  issue  of  undue  induence 
and  that  issue  is  subsequently  withdra/wn,  the  court  should,  on  motion 
made  by  the  proponents,  strike  out  the  evidence. 

While  the  deliberate  destruction  of  written  evidence  gives  rise  to  the  infer- 
ence that  the  matter  destroyed  or  mutilated  is  unfavorable  to  the  spoliator, 
this  unfavorable  presumption  does  not  arise  from  the  mere  destruction 
of  documents,  but  it  must  appear  that  the  documents  were  written  evidence 
relevant  to  the  issues,  or  at  least  the  documents  should  be  required  to  be 
produced  upon  the  trial. 

Where  it  was  shown  that  a  clerk  from  the  offtoe  of  the  attorney  for  the 
proponents  destroyed  certain  social  letters,  invitations,  etc.,  of  the  testator 
in  the  presence  of  his  housekeeper,  but  it  was  not  shown  that  the  destroyed 
documents  were  material  and  no  demand  was  made  tor  their  production, 
and  the  court  admitted  suoh  testimony  as  bearing  *'  on  the  credibility 
ctf  the  proponents'  case,"  it  was  prejudicial  error  for  the  court  to  so 
charge  that  the  jury  might  infer  f^m  this  fact  alone,  irrespective  of 
the  other  testimony,  that  they  might  find  in  favor  of  the  contestants. 

It  was  error  for  the  coiui;  in  stating  the  test  of  testamentary  capacity  to  read 
an  extract  from  an  opinion  of  the  Court  of  Appeals  which  contained  the 
following  statement : "  It  is  essential  that  the  testator  has  sufftcient  capacity 
to  comprehend  perfectly  the  condition  of  his  property,  his  relations  to 
the  persons  who  were,  or  should,  or  might  have  been  objects  of  his  bounty, 
and  the  scope  and  bearing  of  the  provisions  of  his  will,"  for  a  jury  com- 
posed of  laymen  might  very  properly  infer  from  the  word  "  perfectly !! 
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tiiat  it  must  be  a  compreheiunoii  without  reteenoe  to  his  books  or  a  list 
of  his  investments;  such  a  comprehension  is  not  that  required  to  con- 
stitute testamentary  capacity. 

It  was  error  for  the  court,  in  charging  on  the  burden  of  proof  as  to  testa- 
mentary capacity,  to  charge  that  the  rights  seeured  to  the  heirs  of  a 
deceased  person  by  the  Statute  of  Descents  and  Distribution  can  only 
be  divested  by  those  claiming  under  a  will  and  in  hostility  to  them,  by 
showing  that  the  will  was  executed  by  a  testator  possessing  a  sound  and 
disposing  mind  and  memory,  for  the  jury  might  gain  the  impression 
that  the  heirs  had  a  vested  or  superior  right  to  the  property  of  the  testator, 
of  which  hostile  executors  were  attempting  to  deprive  them,  and  think 
that  it  required  more  than  a  preponderance  of  evidence  to  justify  the 
sustaining  of  the  will. 

It  is  better  to  chai^  a  jury  upon  the  biurden  of  proof  in  a  contested  will 
case  in  the  same  language  usually  employed  when  giving  such  instructions 
in  other  cases.  The  reading  of  excerpts  from  judicial  opinions  in  other 
cases  is  calculated  to  mislead  rather  than  help  the  jury. 

On  all  the  evidence,  hdd,  that  the  verdict  in  favor  of  the  contestants  on 
the  question  of  the  testamentary  capacity  of  the  testator  was  contrary 
to  the  weight  of  the  evidence  and  the  decree  of  the  Suirogate's  Court 
should  be  reversed  and  a  new  trial  granted  on  the  question  whether  or 
not  the  testator  was  at  the  time  that  the  propounded  paper  was  executed 
of  sound  mind  and  memory  and  capable  of  making  a  valid  disposition 
of  his  real  and  personal  propenrty. 

Smith  and  Mbrr&ll,  JJ.,  dissent  in  part,  with  opinion. 

Appeal  by  Lucius  H.  Beers  and  others  from  a  decree  of 
the  Surrogate's  Court  of  the  county  of  New  York,  entered 
in  the  office  of  the  clerk  of  said  Surrogate's  Court  on  the 
21st  day  of  August,  1916,  on  special  findings  and  a  general 
verdict  of  the  jury,  denying  probate  of  a  testamentary  paper 
propoimded  as  the  last  will  and  testament  of  Amos  F.  Eno, 
deceased,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  same  day  denying  appellants'  motion  to  set  aside  the 
verdict  and  for  a  new  trial  made  upon  the  minutes. 

Henry  deForest  Baldwin  of  coimsel  [Francis  Woodhridge  with 
him  on  the  brief;  Henry  deForest  Baldwin,  attorney],  for  the 
proponents,  appellants. 

William  D.  Guthrie  of  counsel  \WaUa€e  Macfarlane,  Austen 
G.  Fox  and  John  B.  Pine  with  him  on  the  brief;  John  B.  Pine, 
attorney],  for  the  appellant  Columbia  University. 
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Joseph  H.  ChoaUy  Jr.,  oi  oounsel  [EvartB,  Chaate  &  Shertaanf 
attomej^y  for  the  appellant  Ammean  Museum  of  NatuBal 
History. 

John  B.  Stanchfield  of  counsel  [Nathan  L.  Miller ,  WiUiam 
Nelson  CromweUy  Philip  G.  Bartletty  Julius  F.  Workwn,  Charles 
Albert  Perkins,  Arthur  C.  Train,  Clarke  M.  Rosecrantz  and 
Philip  L.  Miller  with  him  on  the  brief],  for  the  respondents. 

Page,  J.: 

Lucius  H.  Beers  and  WilHam  Mitchell,  executors  named 
in  the  alleged  will  of  Amos  F.  Eno,  propounded  the  same 
for  probate.  The  testator's  next  of  kin,  consisting  of  his 
brother,  WilUam  P.  Eno,  his  sister,  Antoinette  E,  Wood,  his 
nephews,  Henry  L.  Eno,  Gilford  and  Amos  Pinchot,  his  nieces, 
Antoinette  E.  Johnstone,  Florence  C.  Graves  and  Mary  P. 
Eno,  to  whom  and  their  children  the  testator  in  the  propounded 
paper  bequeathed  absolutely  and  on  contingent  trust  over  four 
and  a  half  milUon  dollars,  filed  objections  and  demanded  a 
jury  trial.  Op  these  objections  the  following  questions  were 
duly  framed  for  trial  by  a  jury: 

I.  Is  the  said  propounded  paper  the  last  wiU  and  testament 
of  the  decedent  Amos  F.  Eno? 

II.  Was  said  propounded  paper  executed  pursuant  to  the 
requirements  of  .the  statute  in  such  case  made  and  provided? 

III.  At  the  time  when  said  propounded  paper  purports 
to  have  been  executed  (if  ever  executed)  was  Amos  F.  Eno 
of  sound  mind  and  memory  and  capable  of  makinj;  a  vaUd 
disposition  of  his  real  and  personal  property,  and  did  he  have 
testamentary  capacity? 

IV.  Was  the  execution  of  said  propounded  paper  by  the 
said  Amos  F.  Eno  (if  ever  executed)  caused  or  procured  by  the 
improper  and  undue  influence  of  the  proponents,  or  one  of 
them,  or  some  other  person  or  persons  unknown  to  these 
contestants  in  behalf  and  in  favor  of  Columbia  University  in 
the  city  of  New  York  to  the  end  that  it  was  made  the  residuary 
legatee  therein? 

The  proponents  presented  ihm  proof  in  support  of  the 
due  execution  of  the  will  and  of  the  testamentary  competency 
and  freedom  from  restraint  of  the  testator  at  the  time  of  the 
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execution.  The  contestatiis  pnMeeded  with  their  case.  At 
the  close  of  the  contestants^  ease  the  proponents  moved  the 
court  separately  as  to  each  question,  to  withdraw  the  question 
from  the  jury  and  to  dismiss  the  objection  on  which  it  was 
founded.  The  court  granted  the  motion  in  respect  to  question 
II,  and  denied  the  motions  as  to  the  other  questions  and 
objections,  and  the  proponents  excepted  to  these  denials.  At 
the  close  of  the  whole  case,  the  proponents  moved  the  court 
to  direct  a  verdict  in  favor  of  the  will  on  each  remaining 
question.  The  surrogate  denied  the  motions  as  to  the  first 
and  third  questions  and  withdrew  the  fourth  question  from  the 
consideration  of  the  jury. 

Amos  F.  Eno  was  born  on  June  13,  1837,  and  died  October 
21,  1915.  He  was,  therefore,  at  the  time  of  his  death  seventy- 
eight  years,  four  months  and  eight  days  of  age.  The  paper 
that  was  propounded  as  his  last  will  and  testament  was 
executed  on  June  18,  1915.  He  was  the  son  of  Amos  R.  Eno, 
who  died  in  his  ninetieth  year  in  1898,  leaving  an  estate  of 
about  $18,000,000,  of  which  Amos  F.  Eno  received  $3,161,446. 
The  contestants  and  the  parents  of  the  contestants  received 
from  the  estate  of  Amos  R.  Eno  $14,561,759.  For  many 
years  prior  to  his  father's  death  Amos  F.  Eno's  occupation 
was  assisting  in  the  care  and  administration  of  his  father's 
property.  The  fortune  which  he  inherited  when  he  was 
sixty-one  years  of  age  increased  year  by  year,  and  at  the  time 
of  his  death  amounted  to  something  over  $6,000,000  of  personal 
property  and  ninety  parcels  of  real  estate  in  New  York  city 
assessed  for  taxation  at  $4,792,500.  He  managed  his  own 
property,  made  his  own  investments,  personally  made  all 
contracts  relating  to  his  property,  and  engaged  in  no  other 
business.  He  made  at  least  eight  wills  which  were  put  in 
evidence  in  this  proceeding.  In  the  last  one  prior  to  the 
one  propounded  for  probate,  dated  January  9,  1914,  he  named 
as  residuary  legatees  his  brother,  Henry  C.  Eno,  and  his  sister, 
Mrs.  Pinchot,  with  substitution  in  favor  of  their  issue  if  the 
testator  should  survive  them.  During  the  year  1914  his 
brother  and  sister  both  died,  and  because  of  this  fact  he  stated 
on  more  than  one  occasion  that  he  would  have  to  draw  a  new 
will.  In  November  or  December,  1914,  he  told  Surrogate 
Fowler  that  he  had  something  in  view  in  connection  with 
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some  charitable 'disposition  of  his  property  and  Fowler  told 
him  that  he  thought  the  best  disposition  of  his  property 
was  to  his  family,  to  which  Eno  replied  that  he  thought  that 
might  be  so  as  to  property  which  he  had  inherited.    Some  time 
in  April  or  May,  1915,  Mr.  Eno  commenced  making  prepara- 
tions for  the  drawing  of  his  will.    He  first  obtained  a  statement 
from  his  office  showing  the  disposition  of  his  father's  estate 
mider  his  last  will  and  testament  to  the  various  members  of 
his  family.    He  also  obtained  from  his  office  a  statement  of 
the  securities  owned  by  him  and  the  several  parcels  of  real 
estate  which  he  possessed,  ninety  in  number,  and  had  set 
opposite  each  parcel  the  assessed  value  thereof  for  the  purpose 
of  taxation.    He  then  entered  upon  the  blank  pages  of  his 
diary,  into  which  he  had  copied  the  statement  of  his  estate, 
the  names  of  all  the  living  descendants  of  his  father,  Amos 
R.  Eno,  and  set  opposite  to  their  names  figures  that  would 
tend  to  show  the  amount  which  he  intended  to  bequeath  to 
each.    From  these  notes  was  prepared  a  draft  of  the  will. 
The  will  was  drawn  by  Lucius  H.  Beers,  a  member  of  the 
firm  of  Lord,  Day  &  Lord,  who  had  drawn  a  number  of  Amos 
F.  Eno's  previous  wiUs.    The  first  draft  was  made  May  25, 
1915,  and  sent  to  Mr.  Eno.    He  made  memoranda  and  nota- 
tions thereon  and  returned  the  same  to  Mr.  Beers.    In  this 
manner  there  were  prepared  three  other  drafts,  each  of  which 
was  submitted  to  Mr.  Eno  and  by  him  revised,  corrected  or 
changed  at  his  home  and  by  him  returned  to  Mr.  Beers,  and 
on  June  18,  1915,  the  final  draft  was  executed  and  is  the  paper 
pn^)ounded  for  probate.    In  this  will  were  mwitioned   all 
living  descendants  of  Amos  R.  E}no  who  also  were  the  heira 
at  law  and  next  of  kin  of  Amos  F.  Eno,  and  bequests  either 
outright  or  in  trust  made  for  each.    In  this  manner  there 
was  disposed  of  $4,600,000  of  the  testator's  estate.    Other 
legacies  were  given  to  dstant  rdatives  and  friends,  amounting 
to  $100,000;  to  employees  and  servants  $24,000;  and    to 
charities  as  follows:    Metropolitan  Musemn  of  Art,  $250,000; 
American  Museum  of  Natural  History,  $250,000;  Association 
for  Improving  the  Condition  of  the  Poor,  $260,000;  New  York 
University,  $260,000;  New  York  PubUc  Library,  $50,000;  axid 
after  all  other  legacies  were  paid  and  all  trusts  esteblished, 
there  was  left  to  the  General  Society   of   Mechanics   and 
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Tradesmen,  $1,800,000^  ''  or  so  much  of  that  as  my  estate 
will  suffice  to  pay/'  These  legacies  amounted  to  $2,974,000, 
and  the  residue  of  the  estate  was  left  to  Columbia  University. 
On  the  proceedings  for  the  probate  of  the  will  it  was  proved 
beyond  question  and  was  not  seriously  contested,  that  the 
will  was  executed  pursuant  to  the  requirements  of  the  Statute 
of  Wills  (Decedent  Estate  Law,  §  21),  nor  was  any  evidence 
produced  that  the  execution  of  the  will  was  caused  or  procured 
by  improper  and  undue  influence,  and  these  questions  were 
properly  disposed  of  by  the  learned  surrogate. 

The  sole  question,  therefore,  that  remained  and  which  was 
submitted  to  the  jury  was  whether  Amos  F.  Epo  at  the  time 
of  the  execution  of  this  will  had  testamentary  capacity.  As  I 
understand  the  rulings  of  the  surrogate  upon  the  motions  to 
direct  a  verdict,  he  decided  that  the  first  question  was 
dependent  entirely  upon  the  ainswer  to  the  third,  and  did  not 
intend  thereby  to  submit  any  other  or  different  issue  to  the 
jury. 

Before  entering  upon  the  discussion  of  the  evidence  of 
testamentary  capacity,  I  will  consider  the  exceptions  taken  to 
the  sustaining  of  the  objection  to  the  production  and  identifi- 
cation by  Lucius  H.  Beers  of  the  three  drafts  of  the  will,  and 
of  certain  letters  received  by  him  from  the  testator.  Beers 
was  called  to  the  stand  by  the  proponents  and  asked  to  produce 
the  second)  third  and  fourth  draft  copies  of  the  will  for  the 
purpose  of  showing  the  memoranda  and  alterations  made 
thereon  by  the  testator.  Objection  was  made  and  sustained. 
The  proponents  claim  that  this  was  prejudicial  entM*,  as  these 
documents,  if  produced,  would  tend  to  show  that  the  testator 
took  active  part  in  the  preparation  of  the  will,  and  that  the 
various  devises  and  bequests  were  in  accordance  with  his 
express  desire,  and  that  the  residuary  legatee,  Columbia 
University,  had  been  selected  by  Amos  F.  Eno  and  not  by 
Beers  as  had  been  charged.  The  rule  at  common  law  was 
that  the  communications  made  by  a  client  to  his  attorney  to 
enable  him  to  draw  a  will  wete  confidential  and  eould  not  be 
disclosed  during  the  lifetime  of  the  cUent;  but  aft^  the  death 
of  the  client  the  attorney  was  at  Ubefty  to  disclose  all  that 
affected  the  execution  and  tenor  of  the  will,  for  the  purpose 
of  supporting  the  will.    He  was  not  allowed  to  testify  to 
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circumstances  tending  to  show  lack  of  testamentary  capacity, 
or  undue  influence,  or  other  facts  tending  to  defeat  the  probate 
of  the  will.  (See  4  Wigm.  Ev.  §  2314.)  The  common-law 
rule  was  adopted  and  in  force  in  this  State  prior  to  the  enact* 
ment  of  sections  835  and  836  of  the  Code  of  Civil  Procedure* 
(Sanfard  v.  Sanfard,  61  Bark  293,  304;  Sheridan  v.  Houghton, 
16  Hun,  628;  affd.,  84  N.  Y.  643;  Matter  of  Chapman,  27  Hun, 
573,  574.)  It  seems  to  have  been  assumed  that  section  835 
was  only  intended  as  a  codification  of  the  common-law  rule, 
as  that  rule  was  applied  subsequent  to  tiie  adoption  of  the 
Code.  {Matter  of  Chase,  41  Hun,  203;  Matter  of  Austin,  42 
id.  516,  518;  Hurlbwrt  v.  Hurlburt,  128  N.  Y.  420,  424.)  Prior 
to  the  amendment  of  section  836,  hereinafter  stated,  the 
Court  of  Appeals  held  that  ''  A  lawyer,  in  receiving  the  direc- 
tions or  instructions  of  one  intending  to  make  a  will,  is  con- 
fided in  by  reason  of  his  professional  character  as  a  counsellor, 
and  he  acts  in  that  capacity,  although  asking  no  questions 
and  without  advising,  he  does  nothing  more  than  to  reduce 
those  to  writing,''  and  that  he  could  not  testify  to  such 
instructions  by  reason  of  the  inhibition  of  section  835.  {Loder 
V.  Whepley,  111  N.  Y.  239,  248.)  In  Matter  of  Coleman 
(111  N.  Y.  220)  the  court  held  that  the  prohibition  of  section 
835  against  the  disclosure  by  an  attorney  of  a  communication 
by  his*  client  to  him,  or  his  advice  thereon,  applied  to  instruct 
tions  giv^  by  one  proposing  to  execute  a  will  to  an  attorney 
employed  to  draw  it;  but  that  the  testator,  by  requesting 
the  attorney  to  become  a  witness  to  the  will,  waived,  within 
the  meaning  of  section  836,  the  pledge  of  secrecy  and  authorized 
the  attorn^  to  testify  "  unrestrained  by  any  objection  that 
he  had  the  power  to  remoive.'' 

By  ehapter  514  of  the  Laws  of  1S»2  section  836  of  the  Code 
of  Civil  Procedure  was  amended  by  the  insertion  oi  the 
sentenoe  '''But  nothing  herein  contained  shall  be  construed  to 
disqualify  an  attorney  on  the  probate  of  a  will  heretofore 
executed  or  offered  for  probate  or  hereafter  to  be  executed 
or  offered  for  probate,  from  becoming  a  witness  as  to  its 
preparation  and  execution  in  case  such  attorney  is  one  of  the 
subscribing  witnesses  thereto,"  thus  giving  legislative  sanction 
to  the  rule  declared  in  Matter  of  Coleman  (supra).  It  may 
now  be  considered  the  settled  law  of  this  State  under  sections 
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835  and  836  of  the  Code  of  Civil  Procedure  that  ''  except  he 
is  an  attesting  witness  to  a  will,  in  no  case  is  an  attorney 
permitted  to  make  disclosure  in  respect  to  the  contents  of 
any  documents  or  other  information  communicated  to  him  in 
the  course  of  his  professional  emi^oyment  by  his  client.'' 
(BtUler  V.  Fayerweather,  91  Fed.  Rep.  458,  461;  MaUer  of 
Cunnionj  201  N.  Y.  123.)  Some  of  the  cases  upon  which  the 
appellants  rely  were  decided  before  the  enactanent  of  the 
amendment  to  section  836  of  the  Code  of  Civil  Procedure. 
In  the  citation  of  authorities  on  this  question  r^ard  should 
be  had  for  the  date  of  the  trial  of  tiie  case  in  which  the 
admissibility  of  the  evidence  was  determined. 

The  case  of  Baumann  v.  Steingester  (213  N.  Y.  328),  relied 
upon  by  the  appellants,  ia  not  contrary  to  the  authorities 
above  cited.  In  that  case,  firsty  the  attorney  was  a  sub- 
scribing witness  to  the  will  and  hence  competent  within  the 
reason  of  section  836  of  the  Code  of  Civil  Procedure;  second, 
when  the  testatrix  called  upon  the  attorney  and  gave  him 
instructions  as  to  the  drawing  of  her  will  she  was  accompanied 
by  a  person  who  lived  with  her  and  acted  as  companion  and 
hous^eeper,  who  was  present  when  the  instructions  were 
given  to  the  attorney  by  the  testatrix.  The  court  held  that 
giving  the  instructions  in  the  presence  and  within  the  hearing 
of  the  third  person  was  a  circumstance  indicative  of  the  fact 
that  the  communication  was  not  made  in  confidence,  the 
court  sajdng:  ''  The  communication  not  bdng  confidential, 
the  attorney  is  not  privileged  from  disclosing  it.  Where  there 
is  no  confidence  reposed,  no  privilege  can  be  asserted.  In 
such  cases  the  attorney  is  permitted  to  testify  not  because 
the  privilege  has  been  waived,  but  because  the  communica- 
tion, not  having  been  made  in  confidence,  was  not  privileged." 

The  appellant  argues  that  Mr.  Eno  in  showing  these  draft 
copies  to  Mrs.  Desperrins  at  the  time  he  received  them  took 
them  out  of  the  category  of  confidential  communications. 
The  distinction  is  obvious.  The  draft  returned  was  a  com- 
munication from  the  attorney  to  the  client  which  the  client 
was  at  liberty  to  disclose.  It  was  not  a  communication  by 
the  cUent  to  the  attorney.  I  presume  that  it  would  not  be 
contended  that  if  a  testator  exhibited  his  will  to  a  third  pa^on 
he  thereby  unseed  the  lips  of  the  attorney  as  to  the  con- 
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fidential  oominiinications  made  by  the  client  to  the  attorney 
for  the  purpose  of  having  the  will  drawn.  Yet  such  would 
be  the  logical  conclusion  of  the  application  of  the  rule  con- 
tended for  by  the  appellants. 

The  appellants  further  cite  People  v.  Farmer  (194  N:  Y. 
251,  269)  as  an  authority  for  the  proposition  that  a  voluntary 
disclosure  by  the  client  of  the  facts  relating  to  a  transaction 
with  an  attorney  waives  the  protection  of  section  836  of  the 
Code  of  Civil  Procedure.  In  that  case  the  defendant  procured 
the  lawyer  to  draw  a  deed  conveying  property  belonging  to 
one  Sarah  Brennan  to  the  defendant's  husband.  She  stated 
to  the  lawyer  that  she  was  Sarah  Brennan  and  she  signed  the 
deed  and  acknowledged  the  execution  thereof  before  him  as 
a  notary  pubhe.  The  defendant  later  killed  Sarah  Brennan. 
Subsequent  to  the  homicide  the  defendant  admitted  in  the 
presence  of  the  attorney  and  others  that  she  had  stated  to 
the  attorney  at  the  time  of  the  execution  of  the  deed  that  she 
was  Sarah  Brennan  and  had  executed  and  acknowledged  the 
deed.  The  attorney  on  the  trial  of  the  defendant  for  the 
murder  of  Sarah  Brennan  was  allowed  to  testify  that  she 
said  to  him  at  the  time  that  she  was  Sarah  Brennan  and  that 
she  signed  the  deed  and  acknowledged  it  before  him  as  a 
notary  public.  The  court  gave  three  reasons  why  the  evidence 
was  admissible: 

1.  *'  After  such  a  voluntary  disclosure  by  the  defendant  of 
the  facts  relating  to  the  transaction  the  protection  of  said 
section  of  the  Code  is  waived,  at  least  to  the  extent  of  such 
volimtary  disclosure." 

2.  "  The  section  of  the  Code  mentioned  was  not  intended 
to  prohibit  the  disclosure  of  a  communication  so  far  as  such 
communication  is  necessary  to  enable  a  public  officer  to  act 
in  his  official  capacity.'' 

3.  ^'  That  the  seal  of  personal  confidence  can  never  be  used 
to  cover  a  transaction  which  is  in  itself  a  crime." 

The  last  reason  would  have  been  sufficient  to  render  the 
evidence  competent.  It  is  to  be  noted,  however,  that  *the 
communication  to  which  the  attorney  testified  was  made  to 
him  upon  the  signing  and  acknowledgment  of  the  deed  before 
him  as  a  notaiy  pubUc,  and  it  must  be  that  the  second  reason 
given  by  the  court  meant   that  a  disclosure  made  to  the 
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notary  public  to  enable  him  to  act  in  his  official  capacdty  was 
not  privileged  because  the  notary  public  also  happened  to 
be  a  lawyer.  No  evidence  was  allowed  to  be  given  in  that 
case  of  any  statement  made  by  the  defendant  to  him  as  a 
lawyer  or  any  advice  given  by  him  to  her.  The  testimony  Was 
limited  to  statements  made  to  him  in  his  capacity  of  k  notary 
public. 

The  exclusion  of  the  draft  co^Aes  of  the  will  and  of  the 
letters  produced  by  Mr.  Beers  was  the  propet  disposition  of 
the  matter. 

An  interesting  question  might  have  been  presented  had  Eli 
G.  Partridge,  who  was  a  clerk  in  the  office  of  Mr.  Beers,  been 
called  upon  to  identify  the  draft  copies  as  received  from  Mr. 
Eno.  The  inhibition  of  section  835  applies  to  a  clerk, 
stenogrltpher  or  other  person  employed  by  the  attorney. 
Partridge  was  a  subscribing  witness  to  the  will.  Would  the 
same  rule  which  was  appUed  to  the  attorney  who  was  a  sub* 
scribing  witness  in  Matter  of  Coleman  (supra)  be  applicable  to 
an  attorney's  clerk  similarly  situated?  We  do  not  consid^ 
this  question  as  it  is  not  before  us.  Partridge  was  merely 
asked  to  identify  the  words  "  Columbia  University  ''  as  in  the 
handwriting  of  Mr.  Eno,  which  he  did. 

The  paper  was  offered  in  evidence  and  properly  excluded. 
The  mere  fact  that  two  words  on  a  paper  were  in  the  testator's 
handwriting  did  not  render  the  paper  adnusfflble  in  evidence. 
Nor  were  the  drafts  of  the  will  identified  by  Mrs.  Deq>errins 
as  those  shown  her  by  Mr.  Eno.  In  this  condition  of  the 
proof  the  learned  surrogate  did  not  err  in  excluding  the  drafts 
of  the  will.  We  are  urged  by  the  appellants  to  receive  these 
drafts  of  the  will  in  evidence  on  this  appeal.  This  power  of 
the  Appellate  Division  in  its  discretion  to  recdive  further 
testimony  or  documentary  evidence  upon  an  appeal  upon 
facts  from  the  Surrogate's  Court  is  expressly  confetred  by 
section  2763  of  the  Code  of  Civil  Procedure.  There  is  no  new 
or  further  evidence  offered  in  this  court,  nor  are  we  asked  to 
tak^  -such  evidence.  What  we  are  asked  to  do  is  now  to 
receive  documents  in  evidence  which  were  properly  rejected 
by  the  surrogate.  The  same  defects  in  proof  that  prevented 
their  reception  on  the  trial  would  prevent  our  admitting  them 
in  evidence  on  the  appeal.    If  we  had  decided  that  upon  the 
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evidenee  before  him  the  dooumeute  were  admissible  and  his 
exdusioEi  of  them  was  erroneous,  we  undoubtedly  oould  receive 
them  in  evidence  on  this  appeal. 

The  contestants  cl^m  that  Amos  F.  Eno  in  the  last  years 
of  his  life  wi»  suffering  from  senile  dem^itia,  which  had 
developed  to  sudi  a^tage  that  he  laoked  testam^itary  oi^uunty. 
In  January,  1914,  he  had  made  a  will  in  which  all  of  lids 
bequeets,  eso^t  one  of  S2,000,000,  to  the  General  Society  of 
Mechanics  and  Tradesmen  of  the  City  of  New  York,  wiere  to 
friends,  relatives  and  employees.  The  residue  of  his  estate 
he  devised  and  bequeathed  to  his  brother,  Henry  G.  Eno,  and 
to  his  sister,  Mary  Eno  Pinchot,  with  substitution  in  case  of 
their  death  before  his  decease  to  their  descendants.  The 
contestants  offer  this  will  for  probate,  thereby  certifying  that 
at  the  time  of  its  execution  he  was  of  sound  mind  and  dis- 
posing memory.  In  our  consideration  of  this  case  we  may 
assume  iiiat  up  to  this  time  his  manner  of  life,  his  habits, 
eccentricities  and  peculiarities,  were  those  of  the  normal  Amos 
F.  Eno,  and  by  this  standard  judge  his  subsequent  acts.  He 
managed  his  own  estate,  which  counted  largely  of  real  property 
in  the  dty  of  New  York,  attending  to  all  the  details  of  r^aar, 
negotiations  of  leases,  and  paying  of  bills.  He  had  an  office 
in  which  wiere  two  employees,  whose  duties  were  purely 
clerical.  In  his  business  dealings  he  was  exact  and  exacting. 
His  contracts  he  performed  to  the  letter,  and  Remanded  of 
others  equally  strict  observanoe  of  their  obligations;  he  gave 
and  required  no  less  and  no  more  tdian  the  exact  tains  of  the 
agreement  imposed.  With  those  who  woidd  submit,  he  was 
inclined  to  be  arbitrary  and  overbearing.  In  dealing  with 
his  real  estate,  he  was  averse  to  expenditure  of  money  in 
improvements  and  by  reason  thereof  many  of  his  properties 
became  vwant  and  unproductive.  For  his  prc^bts  he  depended 
m(»e  upon  iqipreeiation  in  value  than  on  an  increase  of  rental. 
He  was  a  shrewd  and  capable  man  of  business.  Inheriting 
$3,161,446  whfio.  he  was  dzty-^ne  years  of  age,  in  sevoiteen 
yeajrs  he  had  increased  his  estate  to  over  $6,000,000  of  per- 
sonalty and  ninety  parcels  of  real  estate  assessed  for  taxation 
at  $4,792,500. 

Although  a  bachelor  he  mainitained  a  house  on  the  comer 
of  Fifth  avenue  and  Tenth  street  in  the  city  of  New  York  and 
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a  country  place  at  Saratoga.  He  kqpt  six  or  seven  servants 
besides  a  housekeeper  and  valet.  He  was  a  member  of  several 
social  clubs  in  the  city  of  New  York,  the  Golf  Chib  and 
Racing  Association  of  Saratoga  and  the  Jekyl  Island  Club 
of  Georgia.  He  entertained  largely  and  rarely  dined  alone, 
either  having  guests  at  dinner  or  bting  a  guest  of  his  friends; 
and  scarcely  a  day  passed  that  he  did  not  call  or  receive 
callers.  He  was  fond  of  travel  and  went  abroad  frequently. 
He  dressed  quietly  and  with  care;  in  deportment  he  was 
punctilious.  In  short  he  was  companionable  and  fond  of 
society.  With  men  he  was  apt  to  be  obstinate  and  overbearing 
and  was  a  man  of  strong  will  and  strong  prejudices.  He  was 
fond  of  joking  and  saw  humor  in  making  remarks  calculated 
to  tease  and  annoy.  He  had  a  sest  for  amassing  wealth  and 
was  inclined  to  judge  men  by  their-  ability  to  acquire  it.  He 
was  proud  of  his  Connecticut  ancestry,  saying  that  he  came 
of  a  hard-fisted,  hard-headed  race  that  had  made  its  money 
from  the  stony  soil  of  the  worst  State  in  the  Uni<^.  He  had 
the  traditional  instinct  of  the  race  for  bargaining  and  close 
scrutiny  of  expenditures.  As  he  stated  of  himself,  he  possessed 
the  faculty  of  ^'  squeezing  a  quarter  until  the  eagle  on  it 
squealed."  He  would  question  a  hill  of  his  doctor  for  ten 
dollars  and  yet  offered  to  buy  a  house  in  Saratoga  and  allow 
the  doctor  to  occupy  it  on  payment  of  taxes  for  a  year  or 
more.  He  paid  for  services  rendered  and  considered  all 
obligation  on  account  thereof  satisfied  by  payment;  neverthe- 
less he  was  ddighted  in  maldng  gifts  to  friends.  He  disliked 
requests  for  contributions  yet  he  made  substantial  gifts  to 
^iterprises  that  met  his  approval.  His  priacipal  benefactions 
were  given  without  solicitation  and  without  personal  com- 
munication with  the  object  of  his  bounty.  During  his  whole 
life  he  was  ready  to  say  as  an  excuse  for  not  doing  what  he 
did  not  wish  to  do,  that  he  could  not  afford  it.  It  was  a 
favorite  joke,  when  in  the  company  of  friends,  to  pretend  to 
be  poor  and  refuse  to  make  a  purchase  of  sbme  cheap  article 
and  tell  the  salesman  that  he  could  not  afford  to  pay  for  it. 
Notwithstanding  this  weU-*known  characteristic,  the  same 
statement  made  in  the  last  year  of  his  life  is  presented  as  a 
d^usion  evidencing  senile  dementia.  The  joke  of  middle  life 
becomes  the  tragedy  of  age.    Mr,  Eno's  health  was  generally 
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good.  In  the  nineties  he  had  some  trouble  from  gout  and 
had  taken  several  trips  to  Europe  on  this  account.  Subse* 
quently  he  had  trouble  with  his  bladder  and  his  prostate 
gland,  which  resulted  in  an  operation  and  the  prostate  gland 
was  removed  in  December,  1906.  He  was  critically  ill  after 
the  operation.  Dr.  WyUe,  his  physician  for  many  years,  and 
a  witness  for  the  contestants  "in  this  proceeding,  testified  that 
before  this  operation  Mr.  Eno  was  very  cheerful  but  after 
that  trouble  developed  he  was  only  cheerful  at  times.  In 
1908  a  cataract  developed  in  the  right  eye.  This  was  removed 
by  an  operation  performed  by  Dr.  Wilmer  in  Washington, 
D.  C,  in  August,  1913.  In  October  or  November,  1913,  the 
resultant  operation  of  "  needhng "  was  performed  by  Dr. 
Wilmer  in  Washington.  As  early  as  1908  a  cataract  was 
discovered  in  the  left  eye,  but  it  had  not  developed  sufficiently 
for  an  operation.  It  had,  however,  increased  in  1914.  This 
impairment  of  vision  necessitated  the  wearing  of  strong  glasses 
and  he  also  carried  a  magnifying  glass  in  his  pocket  which  he 
used  in  reading.  He  also  used  a  piece  of  black  hard  rubber 
with  a  slit  in  it  so  that  when  placed  over  printed  or  written 
matter  only  one  Une  at  a  time  would  be  visible.  The  purpose 
of  this  was'  to  prevent  the  reflection  of  Ught  from  the  paper 
into  the  eye.  Dr.  Wylie  testified  that  at  the  time  he  had  this 
trouble  with  his  eyes  he  was  depressed  and  somewhat  despond* 
ent  and  that  the  operation  was  not  entirely  successful. 

On  January  10,  1914,  Mr.  Eno  accompanied  by  his  valet 
sailed  for  Europe*  With  him  on  the  steams  were  Dr.  Wilmer 
and  his  wife  and  daughter.  An  intimate  and  detailed  account 
of  Mr.  Eno's  life  from  the  date  of  his  saiUng  to  that  of  his 
return,  June  30,  1914,  was  given  by  Bigaut,  the  valet,  a 
witness  for  the  contestants. 

After  spending  a  few  hours  at  Monte  Carlo  the  party  went 
to  Menton  and  stopped  at  the  Westminster  Hotel.  Bigaut 
characterized  this  as  a  second-class  hotel  and  said  that  pre* 
viously  Mr.  Eno  had  stopped  at  a  large  first-class  hotel.  This 
change  of  grade  of  hotel  at  Menton  and  other  places  on  this 
trip  is  reUed  upon  as  showing  a  growing  penuriousness  in  Mr. 
Eno.  While  that  seems  to  have  been  the  impression  made 
upon  Bigaut,  he  gave  an  explanation  entirely  at  variance 
App.  Div.—  Vol.  CXCVI.        10 
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with  it,  for  he  said:  '^  Mr.  Eno  did  not  like  to  go  to  this 
hotel  but  Dr.  Wilmer  asked  him  to  go  with  him,  and  for 
pleasure  to  Dr.  Wilmer  Mr,  Eno  went  with  him."  While  at 
Menton  he  wrote  to  a  friend  in  Nice  to  get  accommodation 
for  him  in  the  hotel  in  which  he  was  stopping,  as  he  did  not 
Uke  the  Hotel  Ruhl;  but  on  arrival  he  found  that  his  friend 
had  reserved  a  sitting  room,  bedroom  and  bath  for  him  at 
the  Ruhl.  He  told  Bigaut  to  find  out  the  price  of  the  rooms. 
Bigaut  failed  to  do  so  and  testified  that  he  would  not  do  such 
a  thing.  Mr.  Eno,  greatly  to  Bigaut's  chagrin,  went  himself 
to  the  office  and  '^  he  was  excited/'  Bigaut  testified,  ''  and 
made  so  much  noise  about  the  price."  The  price  was  twenty 
dollars  a  day,  and  he  said  he  would  not  stay  so  long  as  he 
expected  to  stay.  When  Bigaut  was  asked,  **  Why  did  he 
say  he  would  not  stay  so  long  as  he  expected  to  stay?  "  the 
answer  was,  ''  Because  he  did  not  Uke  this  hotel;  it  was  too 
many  people."  They  had  expected  to  stay  a  month  and 
stayed  two  weeks.  At  the  conclusion  of  his  stay  at  Nice  Mr. 
Eno  suggested  gojig  by  day  train  to  Rome,  saying  that  Bigaut 
could  go  second  class.  This  impressed  Bigaut  as  a  very 
irrational  proposition  and  he  objected.  He  testified  that  Mr. 
Eno  made  two  visits  to  the  ticket  office  in  one  day  to  obtain 
tickets,  insisting  that  the  price  given  him  at  the  first  was  not 
correct  and  stating  that  the  agent  did  not  know  his  business 
and  that  he  would  return  when  another  agent  was  there; 
that  he  came  back  later  aad  discovered  the  same  agent;  that 
on  the  next  day  he  returned,  and  obtaining  the  same  price 
from  a  different  agent,  paid  fw  tickets  and  accommodations 
on  a  night  train.  Mr.  Eno  had  contracted  a  cold  in  Menton 
and  a  friend  had  objected  to  his  plan  for  a  day  trip  on  the 
ground  that  he  was  ill  and  should  go  at  night  and  have  his 
valet  with  him  that  he  might  wait  on  him.  This  incident  is 
made  much  of  by  the  contestants.  Subsequent  events  showed 
that  the  day  trip  mi^  have  been  preferable,  for  during  the 
night  he  added  to  his  cold  and  arrived  in  Rome  ill.  Instead 
oi  going  to  the  Hotel  Excelsior,  a  very  large  first-class  hotel 
where  he  had  usually  gone,  he  8toi^>ed  at  the  Hotel  Regina 
which  Bigaut  said  was  second  class.  At  the  Regina  he  had  to 
wait  until  three  o'clock  in  the  afternoon  before  he  could 
obtain  a  bedroom  and  bath.     His  illness  developed  into  bron- 
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chial  pneumonia,  and  he  was  confined  to  his  bed  in  his  room 
for  about  three  weeks,  the  doctor  calling  twice  a  day.  The 
doctor's  bill  was  $120.  He  criticised  it  as  too  lai^,  and 
laughing  said  he  was  a  poor  man.  From  Rome  he  went  to 
Naples  and  stopped  at  the  Santa  Lucia  Hotel  which  Bigaut 
said  was  not  second  class,  ''  but  not  first  class  no  more." 
There  he  changed  from  his  first  suite  to  one  having  a  smaller 
sitting  room  which  was  cheaper.  Returning  to  Rome  he 
stopped  for  two  nights  at  the  Hotel  Terminus,  a  railroad 
hotel  in  connection  with  the  station.  The  reason  Bigaut 
gives  for  this  is  that  he  did  not  want  to  pay  for  transport- 
ing foxu"  trunks  back  and  forth.  He  continued  his  trip 
to  Mentone  where  he  stopped  nearly  a  month;  to  Paris 
for  a  week;  to  Vichy  for  the  baths  where  he  remained 
twenty-three  days;  to  Paris  for  ten  days;  thence  to  Ant- 
werp, whence  he  sailed  on  June  20,  1914,  on  the  steamer 
Kroonland  for  New  York.  Dming  this  period  the  hotels  at 
which  he  stopped  seem  to  have  met  with  Bigaut's  approval, 
as  no  further  criticism  is  made  either  of  the  character  of  the 
hotel  or  the  prices  paid.  Evidence  was  given  of  two  incidents 
during  this  period,  which  contestants  claim  tends  to  show 
the  development  of  a  penurious  disposition.  While  in  Paris 
he  went  to  Charvet's,  where  he  had  purchased  his  linen,  and 
inquired  whether  new  cuffs  could  not  be  made  in  place  of 
those  that  had  become  worn;  on  being  advised  against  it, 
he  ordered  new  shirts  made.  At  Vichy  he  had  formerly 
given  his  bath  attendants  four  dollars  each  and  on  this  occasion 
gave  them  one  dollar  each,  and  the  attendants  expressed  their 
dissatisfacticttx  to  Bigaut.  These  incidents,  together  with  a 
letter  written  to  the  housekeeper  suggesting  the  discharge 
of  a  cook,  comprise  the  evidence  of  the  penuriousness  alleged 
to  have  been  exhibited  by  Mr.  Eno  during  his  trip  abroad. 
After  his  return  a  few  more  incidents  were  shown.  He  refused 
to  keep  a  carriage  at  Saratoga.  While  at  Jekyl  Island  he  had 
invited  Amos  R.  E.  Pinchot  and  his  family  to  visit  him  but 
refused  to  pay  their  laundry  bills  or  charges  for  horseback 
riding,  stating  that  he  would  only  pay  for  their  board.  He 
objected  to  strawberries  at  one  dollar  per  box.  He  complained 
to  his  housekeeper  of  the  increased  cost  of  provisions  in  the 
summer  of  1915.    On  the  other  hand,  his  mode  of  life  was  the 
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same;  he  maintained  the  same  elaborate  household  in  New 
York  and  Saratoga.  When  his  health  permitted  he  entertained 
as  lavishly  as  before.  There  was  no  stinting  of  his  board. 
He  purchased  his  clothing,  shoes  and  linen  from  the  same 
expensive  merchants  as  formerly.  Although  he  refused  bruskly 
and  sometimes  insultingly  sohcitation  for  contributions  to 
worthy  objects,  nevertheless  he  gave  without  solicitation 
during  this  period  $10,000  to  the  Saratoga  Hospital  and  real 
estate  to  the  General  Society  of  Mechanics  and  Tradesmen 
of  the  value  of  about  $150,000.  He  criticised  the  doctor's  bill 
in  Rome  for  $120;  but  at  a  time  when  the  contestants  admit 
his  sanity  he  had  objected  to  a  doctor's  bill  of  $10.  We  find 
in  his  earlier  life  these  same  contradictory  evidences  of 
penurious  and  generous  acts.  In  my  opinion  there  was  very 
Httle  evidence  of  an  increasing  penuriousness  and  in  that 
nothing  tending  to  show  a  lack  of  testamentary  capacity. 

On  the  return  voyage  from  Europe  he  met  with  an  accident. 
Bigaut  testified  that  for  three  years  he  had  walked  with  a 
cane  tapping  the  pavement  or  floor  ahead  of  him,  and  not 
hfting  his  feet,  but  shuffling  them  along  on  account  of  the 
impairment  of  his  vision;  and  at  this  time  he  had  not  recovered 
ids  strength  after  his  illness,  so  was  feeble  in  his  legs.  In 
attempting  to  go  down  the  companionway  stairs  he  fell  and 
rolled  down  two  flights  of  steps,  cutting  his  head,  lacerating 
his  leg  and  injuring  three  of  his  ribs.  A  doctor  was  called 
and  treated  his  injuries  and  he  remained  in  his  berth  until 
he  arrived  at  New  York,  but  there  he  insisted  on  walking 
from  the  boat  to  the  dock.  The  contestants  claim  that  the 
illness  in  Rome  and  this  fall  on  the  steamer  completed  the 
mental  wreck  of  Mr.  Eno.  His  business  activities,  the  per- 
formance of  his  social  duties,  his  ability  to  converse  intelligently 
with  friends,  are  but  the  meanderings  of  the  mind  along 
beaten  and  accustomed  paths,  requiring  no  mentality.  His 
cunning  in  being  able  to  conceal  his  mental  condition  from 
friends  whom  he  casually  met  (the  proponents'  witnesses)  and 
to  so  conduct  himself  in  deportment  and  conversation  as  to 
lead  them  to  think  that  there  was  but  Uttle  change  in  him, 
was  but  a  further  proof  that  the  man  was  a  senile  dement.  It 
would  exceed  the  reasonable  length  of  an  opinion  to  attempt 
to  review  the  evidence  in  any  detail. 
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Mr.  Eno  was  well  advanced  in  years^  his  eyesight  and 
hearing  were  impaired.    He  had  been  physically  and  possibly 
mentally  weakened  by  his  accident.    On  occasions  he  was  less 
careful  in  his  dress  than  he  had  been  formerly,  refusing  to 
dress  for  dinn»  when  alone  at  Saratoga  and  appearing  with 
unbuttoned  clothing  on  one  or  two  occasions.    He  was  inclined 
at  first  when  he  returned  from  Europe  to  dwell  unduly  upon 
his  illness  and  accident  and  sometimes  to  repeat  the  story  of 
the  accident  to  the  same  person.    He  failed  to  remember 
faces.    He  gave  vent  to  ebuUitioi^  of  temper  which  impressed 
the  witness  as  irrational.    He  heaped  unrestrained  abuse  on 
some  of  the  woman  suffrage  leaders,  calling  them  by  opprobious 
and  indecent  names  in  mixed  society.    When  alone  he  was 
at    times    depressed.     He    suffered    from    certain    physical 
weaknesses  which  resulted  in  unfortunate  accidents.     He 
treated  his  valet  who  had  been  with  him  for  nine  years 
familiarly  and  submitted  to  familiarities  from  him.    The  con* 
testants  produced  as  their  witnesses  his  housekeeper,  his  valet 
and  his  physician,  those  most  intimately  associated  with  his 
life,  relatives  and  acquaintances.    By  picking  out  incidents^ 
insignificant  in  themselves  tending  to  show  no  continuity  of 
conduct,  and  by  ignoring  the  general  trend  of  the  testimony, 
counsel  was  able  so  skillfully  to  bring  together  those  separate 
incidents  and  place  th^oi  in  such  a  way  as  to  show  a  con- 
tinuous and  progressive  mosaic  picture,  in  a  hypothetical 
question  that  would  enable  the  medical  expert  to  answer 
a6irmatively  that  Mr.  Eno  was  suffering  from  senile  dementia 
and  lacked  testamentary  capacity. 

On  the  other  hand,  there  was  presented  testimony  of  friends 
and  intimate  acquaintances  and  persons  who  came  in  con- 
tact with  him  in  business  transactions.  We  have  the  evidence 
of  the  actual  operation  of  his  mind,  as  disclosed  by  his  business 
and  social  letters  before  and  after  the  execution  of  the  will 
of  January,  1914,  and  we  have  the  will  which  he  prepared 
in  1918,  executed  Jtme  eighteenth,  which  is  offered  for  probate. 
We  also  have  the  testimony  of  medical  experts  of  equal 
eminence  with  those  of  the  contestants,  based  upon  hypo- 
thetical questions,  that  Mr.  Eno  showed  no  signs  of  senile 
dementia,  and  had  testamentary  capacity.  With  this  conflict 
of  evidence  it  becomes  important  to  consider  its  probative  force. 
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As  Mr.  Justice  Follett  said:  '^The  experience  of  courts 
has  demonstrated  that  the  answers  of  experts,  though  honestly 
given,  to  hypothetical  questions  embracing  pages  of  assumed 
and  isolated  facts  covering  a  long  lifetime,  about  which  facts  the 
experts  have  no  personal  knowledge,  are  the  weakest  and  most 
unreliable  kind  of  evidence  in  respect  to  the  sanity  or  insanity 
of  the  person  inquired  about."  {Dobie  v.  Armstrong j  27  App. 
Div.  520,  526;  affd.,  160  N.  Y.  584.)  The  weight  to  be  given 
to  the  opinions  of  non-professional  witnesses  depends  largely 
upon  the  length  and  intimacy  of  the  acquaintance,  the 
intelligence  of  the  observer,  and  whether  the  facts  stated 
justify  the  conclusion.  {Seaman^s  Friend  Society  v.  Hopper,  33 
N.  Y.  619;  DeWiU  v.  Barly,  17  id.  340,  351.)  In  contrast 
with  evidence  of  this  character,  we  have  the  results  of  the 
operation  of  Mr.  Eno's  mind  embodied  in  the  will  and  in  his 
letters.  An  opinion  that  a  man  has  not  sufficient  capacity  to 
enable  him  to  sanely  express  his  last  will  and  testament  has 
but  httle  force,  if  he  has  drawn  a  will  that  shows  that  he 
had  capacity  to  comprehend  the  nature  and  extent  of  his 
property,  the  nature  of  the  act  that  he  was  performing,  the 
name  and  identity  of  the  persons  who  are  the  proper  objects 
of  his  bounty,  and  his  relation  to  them. 

The  will  was  not  the  result  of  a  sudden  impulse  but  of  a 
definite  purpose,  formed  some  months  before  it  was  executed. 
Because  of  the  death  of  his  brother  and  sister,  of  whom  he 
was  most  fond,  who  were  the  residuary  legatees  in  the  will  of 
January,  1914,  he  expressed  the  determination  to  make  a  new 
will  and  gave  this  fact  as  the  reason  for  so  doing  to  several 
persons.  He  spoke  to  Surrogate  Fowler  of  his  purpose  and  of 
making  some  charitable  disposition  of  his  property.  The 
latter  rq)Ued  that  he  thought  the  best  disposition  the  testator 
could  make  of  his  property  was  to  his  family.  Mr.  Eno 
said  he  thought  that  might  be  so  as  to  the  property  he  had 
inherited.  The  purpose  thus  expressed  some  months  before 
he  prepared  the  will  was  carried  out  and  is  reflected  in  the 
paper  propounded  for  probate. 

He  first  obtained  from  his  office  a  memorandum  of  the 
disposition  of  his  father's  estate  by  his  will  showing  the 
division  of  $17,723,205  of  that  estate  among  his  father's 
descendants    and    the   substantial    equality    of    distribution 
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provided  for  in  the  will.  From  this  estate  Amos  F.  Eno 
recdved  $3,161,446.  He  next  obtained  a  list  of  his  own 
investments  of  personal  property  and  placed  values  on  each 
block  of  securities.  He  then  obtained  a  list  of  his  real  estate 
holdings  and  the  amoimt  at  which  each  parcel  was  assessed 
for  taxation.  He  recorded  in  certain  pages  of  his  diary  for 
1915  the  process  he  went  through  in  arriving  at  a  conclusion 
with  respect  to  the  beneficiaries  he  named  in  his  will.  In 
these  diary  notes  the  testator  has  written  every  substantial 
provision  of  this  will  except  the  terms  of  the  trusts  and  the 
name  of  the  residuary  legatee.  His  testamentary  plan  was 
communicated  to  his  attorney  who  made  and  submitted  to  him 
no  less  than  four  tentative  drafts  which  Mr.  Eno  studied  and 
corrected  or  changed  and  returned  to  the  attorney.  This 
dehberate  and  careful  preparation  of  the  will  indicates  capacity 
to  appreciate  the  business  in  which  he  was  engaged  and  the 
elements  of  the  business  to  be  transacted,  and  ability  to  hold 
them  in  his  mind  a  sufficient  length  of  time  to  perceive  their 
obvious  relation  to  one  another  and  to  torm  a  rational  judg- 
ment in  relation  to  them.  The  final  result  displays  a  Mghly 
intelligent  purpose  admirably  carried  out.  Tlie  details 
were  worked  out  in  his  library  without  the  presence  or  assist^ 
ance  or  suggestion  of  any  one.  The  will  shows  a  careful  plan, 
deliberately  and  intelligently  carried  out.  His  prior  expressed 
intention  of  leaving  to  the  members  of  his  family  what  he 
inherited  is  shown  in  that  he  distributed  $4,600,000  among 
all  the  hving  descendants  of  his  father.  His  sister  Mrs. 
Woods  and  his  nephew  Henry  Lane  Eno,  for  whom  he  had 
not  provided  in  some  previous  will,  were  given  $50,000  each. 
His  other  nephews,  his  nieces  and  his  brother  William  P.  Eno 
were  to  receive  $250,000  each,  while  trusts  of  $250,000  were 
provided  for  each  of  his  grandnephews  and  grandnieces, 
except  that  Amos  R.  Eno,  the  son  of  Henry  Lane  Eno,  had 
a  trust  estate  of  $1,500,000  and  the  family  homestead  at 
Simsbury,  Conn.;  $100,000  was  to  be  distributed  to  more 
distant  relatives  and  friends.  Among  employees  and  servants 
in  his  employ  at  the  time  of  his  death  $24,000  was  directed 
to  be  distributed.  To  the  Metropolitan  Museum  of  Art, 
American  Museum  of  Natural  History,  Association  for  the 
Improvement  of  the  Condition  of  the  Poor  and  the  New 
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York  Univecsity  was  given  $250,000  each;  to  the  Public 
Library  his  extensive  collection  of  prints  of  old  New  York 
and  $50,000;  to  the  General  Society  of  Mechanics  and  TradcB- 
men  was  left  $1,800,000  ''  or  so  much  of  that  as  my  estate  will 
suffice  to  pay." 

The  residuary  estate  was  left  to  Columbia  University,  to 
which  was  also  given  the  reversionary  interest  in  case  the 
life  beneficiaries  of  certain  of  the  trusts  should  die  without 
issue. 

For  such  discrimination  as  appears  in  the  lack  of  equality 
of  distribution  to  certain  of  his  relatives,  good  and  sufficient 
reason  appears.  His  sister  Mrs.  Woods  was  advanced  in 
years,  wealthy,  widowed  and  childless.  In  his  wills  of  1895, 
1900,  1902  and  1906  he  had  made  no  provision  for  her.  There 
had  been  a  dispute  between  them  as  to  the  payment  of  taxes 
on  improvements  that  she  had  made  against  his  will  on  the 
Simsbiuy  place  of  which  she  had  a  lease  from  him  for  her  life. 
His  diary  shows  that  he  first  contemplated  giving  her  $50,000, 
later  increased  the  legacy  to  $100,000,  and  finally  placed 
it  at  $50,000.  This  shows  care  and  deliberation.  On  the 
advice  of  Henry  Lane  Eno,  his  father,  Henry  C.  Eno,  had 
demolished  the  Fifth  Avenue  Hotel  and  in  place  erected  a 
large  office  building  against  the  protest  and  opposition  of 
Amos  F.  Eno.  While  Amos  F.  Eno  was  abroad  Henry  Lane 
Eno  had  appealed  to  him  for  help  saying  that  they  had 
become  so  deeply  involved  that  to  carry  the  transaction 
through  might  necessitate  the  sale  of  everything  else  th^y 
had.  From  this  experience  Mr.  Eno  had  lost  confidence  in  the 
business  ability  and  judgment  of  Henry  Lane  Eno.  But  for 
Amos  R.  Eno,  the  son  of  Henry  Lane  Eno,  he  created  a  trust 
fimd  of  $1,500,000  and  gave  to  him  the  old  homestead. 
The  reason  for  this  will  be  considered  later. 

The  General  Society  of  Mechanics  and  Tradesmen  had  been 
given  a  legacy  of  $2,000,000  in  his  former  wills.  He  decided, 
however,  to  make  them  a  present  gift  of  certain  of  his  real 
estate,  which  he  did  by  deed  dated  Jime  15,  1915,  and  also 
a  cash  gift  of  $25,000.  He,  therefore,  formed  the  design  of 
this  change  and  the  somewhat  compensating  present  ^t  more 
than  a  month  before  the  execution  of  the  will,  and  executed 
the  deed  three  days  before  the  will  was  executed.    He  had) 
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therefore;  borne  this  plan  in  hid  mind  imd  carried  it  into 
final  execution.  A  eopy  of  the  will  was  to  be  forwarded  to 
him  at  Saratoga.  It  was  delayed  imd  he  wrote  Mr.  Beers  to 
forward  it,  but  it  arriyed  about  the  time  he  wrote  for  it.  He 
put  it  away  in  a  red  portfolio.  When  Bigaut  in  July,  1915, 
was  about  to  leave  him  to  respond  to  the  call  of  his  dass 
to  the  colors,  Mr.  Eno  in  an  endeavor  to  dissuade  him,  told 
him  to  bring  the  red  portfolio,  took  out  the  .copy  of  the  will 
and  told  Bigaut  to  read  it,  for  the  purpose  of  showing  him 
that  the  $5,000  l^acy  in  his  favor  was  dependent  on  his 
continuance  in  the  present  employment  until  Mr.  Eno's  death 
(as  indeed  were  the  legacies  to  all  of  his  other  employees  except 
Kohlsaat).  Bigaut  spoke  of  the  bequest  to  young  Amos  R. 
Eno  and  the  leaving  to  him  of  the  homestead;  and  Mr.  Eno 
said  he  liked  the  boy,  he  appeared  to  be  a  v^y  intelligent 
boy  and  he  did  not  want  the  house  to  go  into  other  hands. 
The  fact  that  the  boy  bore  the  name  of  Amos  R.  Eno  may  also 
have  influenced  this  decision.  When  he  received  an 
acknowledgment  of  his  gift  from  the  General  Society  of 
Mechanics  and  Tradesmen,  he  spoke  to  Mrs.  Desperrins,  his 
housekeeper,  concemii^  the  legacy  he  had  left  to  the  society. 
Could  a  senile  dement  without  sufficient  capacity  to  make  a  will 
carry  in  his  mind  these  items  and  give  reasons  for  his  bequests? 
In  his  business  affairs  he  exercised  the  same  active  supervision 
and  carried  in  mind  details  and  wrote  to  his  clerks  definite 
and  clear  instructions.  When  taxes  were  coming  due  he  wrote 
for  them  to  get  tax  bills  on  certain  properties,  telling  than  not 
to  get  bills  on  other  specified  properties  because  the  tenants 
were  to  pay  the  taxes  by  the  terms  of  their  leases.  He  wrote 
clear  and  concise  instructions  on  many  details  and  showed  the 
same  intelligent  grasp  of  his  business  affairs  as  he  had  in 
former  years.  He  bought  a  small  piece  of  property  in  Saratoga 
shortly  before  he  returned  to  New  York,  at  his  own  price, 
which  was  $1,000  less  than  the  owner  asked.  The  contestants 
say  that  in  transacting  this  business  he  was  pursuing  an 
accustomed  routine  which  required  no  mental  effort.  These 
letters,  however,  show  not  a  mere  traveling  of  an  accustomed 
path,  but  the  exercise  of  judgment  in  acting  upon  new 
questions  and  conditions;  the  consideration  of  the  purchase 
and  sale  of  property,  making  of  leases  and  contracts  for  repairs^ 
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close  sup^vision  of  the  receipt  and  disbursement  of  money, 
correeting  errors  of  his  clerks  in  entries  in  wrong  accounts 
in  his  books  and  a  constant  knowledge  of  his  bank  account. 
He  fully  appreciated  the  events  of  the  great  conflict  that  was 
then  raging  in  Eurqpe,  the  possibility  of  our  being  drawn  in, 
and  the  probable  effect  upon  his  investments.    He  talked  of 
disposing  of  his  real  estate  holdings  even  at  a  sacrifice.    In 
computing  the  value  of  his  estate  he  deducted  a  possible 
depreciation.    During  the  last  summer  of  his  life  he  intelli- 
gently discussed  with  a  military  man  the  necessity  for  pre- 
paredness and  universal  noilitary  training,  taking  the  pacific 
views  of  the  President  in  opposition  to  those  of  his  guest. 
In  the  course  of  the  discussion  the  Monroe  DoctriAe  was 
mentioned,  and  Mr.  Eno  gave  an  accurate  account  of  its 
original  promulgation  and  the  reason  of  it  and  said  that  the 
strength  of  that  doctrine  rested  on  the  American  Navy.    His 
correspondence  with  W.  E.  G.  Fowler,  his  stockbroker,  shows 
an  appreciation  of  affairs  relating  to  the  financial  world  equal 
to  that  of  the  real  estate  business.     It  shows  that  he  was  well 
informed  as  to  his  investments  and  the  effect  which  might  be 
expected,    which    in    fact    resulted    from    certain    interests 
getting  control  of  one  of  the  railroads  in  which  he  was  inter- 
ested.    He  comprehended  the  purport  and  effect  of  a  decision 
of  the  United  States  Supreme  Court  in  relation  to  the  coal 
properties  of  the  Delaware,  Lackawanna  and  Western  Railroad 
Company,  of  the  stock  of  which  he  was  a  large  holder.    He 
refused  to  participate  in  the  Anglo-French  loan,  saying  he 
thought  it  was  impossible  for  any  one  to  tell  how  long  the  war 
would  last  and  that  its  cost  could  not  be  determined.    He 
feared  the  European  nations  would  bankrupt  themselves  and 
he  accurately  predicted  the  subsequent  violent  rise  and  fall  of 
the  prices  of  stocks.    We  can  see  in  his  correspondence  and 
these  conversations  in  relation  to  business  the  keen  observation 
and  accurate  appreciation  of  the  bearing  of  events  upon 
values,  and  the  sound  judgment  in  business  transactions  that 
had  enabled  him  in  seventeen  years  to  increase  his  inheritance 
nearly  four  fold.    His  physician,  although  testifying  in  behalf 
of  the  contestants,  admitted  that  Mr.  Eno's  health  after  his 
return  from  Jekyl  Island  and  throughout  the  summer  of  1915 
was  better  than  it  had  been  for  several  years  past; 
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Reviewing  all  the  evidence  and  giving  due  weight  to  that 
produced  by  the  contestants,  in  my  opinion  any  inference  that 
might  be  drawn  therefrom  adverse  to  the  testator's  capacity  is 
ovenXHne  by  the  actual  demonstration  of  his  mental  processes 
as  shown  by  the  documentary  evidence.    He  imdoubtedly  had 
some  weaknesses  and  infirmities,  accentuations  of  some  par- 
ticularities, somewhat  lessened  care  in  his  dress,  and  impair* 
ment  of  sight  and  hearing,  yet  he  possessed,  to  the  day  of  his 
deaih  a  strong  will,  business  capacity,  discernment  and  judg- 
ment.   If  the  question  was  to  be  determined  by  me  ^O0e 
I  should  have  no  hesitation  in  finding  that  Amos  F.  Eno  was  of 
soimd  and  disposing  mind  and  memory  when  he  prepared 
and  executed  this  propounded  paper,  and  that  it  is  entitled  to 
probate  as  his  last  will  and  testament.    The  Legislatiu^  has 
provided,  however,  for  a  trial  of  the  issue  of  testamentary 
capacity  by  a  jury  in  the  Surrogate's  Court.    We  have  recently 
held:  '^  The  well-settled  rule  in  this  class  of  cases  is  that  if 
there  be  more  than  a  mere  scintilla  of  evidence  tending  to  show 
incompetency  to  malce  a  will  and  of  such  a  character  that 
different  inferences  may  fairly  be  drawn  therefrom  the  case 
must  be  decided  as  one  of  fact,  and  if  the  trial  be  before  a  jmy 
it  must  be  left  to  the  jury."     {Matter  of  Barney,  185  App.  Div, 
782,  794.)    Until  the  Court  of  Appeals  go  farther  than  they 
have  in  repudiating   the  rule  promulgated  in  McDonald  v. 
Metropolitan  Street  Railway  Co.  (167  N.  Y.  66;  cf.  Matter  of  Case 
214  N.  Y.  199,  204),  we  cannot  dispose  of  this  case,  but  must 
direct  a  resubmission  of  the  issue  to  a  jury,  and  hold  that 
the  verdict  was  contrary  to  the  weight  (rf  the  evidence.    This 
court  has  all  the  powers  in  reviewing  a  decree  of  the  Siu-rogate's 
Court  based  upon  the  findings  of  a  jury  that  it  has  in  an 
action  at  law  (Code  Civ.  Proc,  §  1317),  but  no  more.    The 
verdict  in  these  proceedings  is  not  advisory  as  in  a  suit  in 
equity  when  issues  are  framed  for  trial  by  the  jury.     {Matter 
of  Barlow y  180  App.  Div.'  860,  865.)     The  proceeding  in  the 
Surrogate's  Court  for  trial  of  issues  concerning  the  validity 
of  a  will  was  intended  to  take  the  place  of  an  action  in  the 
Supreme  Court  under  the  former  section  2663-a  of  the  Code  of 
Civil  Procedure  ynder  which  it  was  held  that  the  determinations 
of  questions  of  fact  were  the  same  as  in  any  other  case,  where 
the  issues  were  triable  by  a  jury.     {Hagan  v.  Sone,  174  N.  Y. 
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made  prejudicial  remarks  in  stating  the  grounds  of  his  rulings 
in  some  instances.  On  his  direct  examination  Southack 
testified  to  his  personal  relations,  both  business  and  social, 
with  the  testator.  His  direct  testimony  was  strictly  confined 
to  a  statenient  of  convi»:8ations  with  the  testator  and  to 
conduct  he  had  observed,  and  to  the  identification  of  the 
written  correspondence  between  them.  He  testified  that 
what  Mr.  Eno  said  and  did  on  those  occasions  impressed  him 
as  very  rational.  No  questions  were  put  to  the  witness,  nor 
would  they  have  been  admissible,  calling  for  his  opinions  on 
the  merits,  either  in  respect  to  Mr.  Eno's  general  rationality, 
his  general  physical  condition,  his  sanity,  or  his  testamentary 
capacity;  or  whether  the  propoimded  paper  was  his  real  will, 
or  what  different  disposition  he  believed  the  testator  intended 
to  make  of  his  property.  On  cross*^xamination  the  witness 
was  questioned  in  respect  to  former  declarations  expressing 
generally  opinions  on  the  testator's  testamentary  capacity, 
his  sanity,  his  general  health  and  his  intentions  to  rxxake 
a  very  different  will  from  that  propounded.  These  declarations 
were  not  related  to  any  of  the  facts  to  which  he  had  testified 
and  to  which  his  expressions  of  rationahty  had  been  limited, 
and  were  alleged  to  have  been  made  after  the  death  of  the 
testator  and  prior  to  the  trial,  to  Mr.  Amos  R.  E.  Pinchot, 
to  Miss  Constance  Morgan,  to  Mr.  Sumner  Gerard,  acting 
in  behalf  of  Mr.  Pinchot,  and  to  Mr.  Train,  attorney  for  the 
contestant  Henry  Lane  Eno.  The  witness  having  answered 
these  questions  in  the  negative,  or  by  saying  that  he  did 
not  remember  ever  making  the  declaration,  these  persons 
except  Mr.  Train  were  called  by  the  contestants  to  prove  the 
declarations. 

There  are  certain  wdlnsettled  rules  in  respect  to  the  pre- 
liminary questions  that  may  be  put  to  a^  witness  to  lay  a 
foundationfor  contradicting  testimony:  1.  The  contradictory 
declarations  must  be  inconsistent  with  some  material  statement 
in  his  direct  testimony.  Otherwise,  if  the  witne^  answers 
the  questions  the  eros&-examining  party  is  bound  by  the 
answers  as  they  are  collateral  matters,  and  not  subject  to 
contradiction.  (Kay  v.  Met.  St.  Ry.  Co.,  163  N.  Y.  447,  450; 
Furst  V.  Second  Ave.  R.  R.  Co.,  72  id.  542,  545;  Carpenter  v. 
Ward,  30  id.  243,  249.) 
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2.  The  farmef  deekurations  of  a  lay  witness  by  proof  of 
which  he  eaa  be  impeached  must  not  only  be  relevant  to  the 
ksue,  but  must  be  matter  of  fact  and  not*  merely  former 
opinions  of  the  witness  on  the  mmts  of  the  matters  in  con- 
troversy inconsistent  with  some  different  conclusion  which 
the  facts  testified  to  by  him  may  tend  to  establish.  (Holmee 
V.  Anderson,  18  Barb.  420,  422,  cited  in  Schell  v.  Ptumby  55 
N.  Y.  592,  600.)  A  witness  qualified  to  give  an  opinion  who 
has  testified  to  his  opinion  can  be  contradicted  by  proof  of 
former  inconsistent  opinions.  {Patchin  v.  Aatar  Mubiud 
Insurance  Co.,  13  N.  Y.  268, 272;  McMahm  v.  Tcnjon  of  Salem, 
25  App.  Div.  1, 4;  Matter  of  Oates,  171  id.  679.)  It  may  be,  as 
the  respondents  strenuously  argue,  that  the  New  York  rule  pn>- 
lubiting  a  lay  witness,  who  has  had  intimate  relations  with 
the  deceased  and,  therefore,  opportunities  of  observing  his 
acts  and  conduct,  from  expressing  an  opdman  generally  on  his 
sanity,  is  not  in  harmony  with  those  of  other  jurisdicticHis,  and 
has  been  the  subject  of  criticism  by  Professor  Wigmore.  This 
discussion  can  have  no  relevancy  to  the  questions  under 
consideration,  for  whether  Southack  could  have  testified 
generally  to  Mr.  Eno's  sanity  he  was  not  asked  to  do  so. 
It  is  not  a  very  convincing  argument  for  the  admissibiUty  of 
testimony  that  if  he  had  been  allowed  to  so  express  his  opinion, 
contrary  to  the  well-settled  rules  laid  down  by  the  Court  of 
Appeals,  then  the  questions  propounded  and  the  contradicting 
testimony  would  have  been  admissible. 

Southack  was  asked  on  cross-examination:  ^^  Did  you  say 
to  Mr.  Pinchot,  at  the  apartment  upon  the  occasion  of  which 
we  are  speaking  that  you  did  not  know  whether  his  imcle  was 
sane  and  fit  to  make  a  will  or  not,  but  that  you  would  think  it 
over  and  make  up  your  mind,  or  in  substance  that?  '^  Objection 
was  made  and  overruled.  The  quei^ion  was  answtf  ed  in  the 
n^ative.  When  substantiaUy  the  same  questicm  was  asked 
of  Ml".  Pinchot  an  objection  was  made.  In  ruling  on  the 
objection  the  surrogate  said:  '^  I  will  allow  the  whole  ques- 
tion because  of  the  fact  that  the  jury  will  draw  from  it  their 
own  inference  whether  or  not  Southack  was  making  a  bid  to 
sell  his  testhnony,  that  is  the  reaison  I  let  it  in.  It  affects  his 
credibility  to  that  extent; ''  and  during  the  argument  on  the 
objection  the  surrogate  said:  ''I  am  not  allowing  this  question 
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for  the  purpose  of  getting  Southack's  opinion  as  to  the  sanity 
of  Mr.  Eno,  but  only  for  the  purpose  for  you  to  deeide,  why  did 
Southack  say  tllat^  what  was  he  trying  to  do  at  the  time?  Was 
he  seeing  which  side  was  going  to  get  him  as  a  witness?  "  And 
again  in  overruling  the  objection  to  Mr.  Gerard's  testimony 
in  contradiction  of  Mr.  Southack's  denial  of  one  of  these 
clearly  improper  collateral  declarations  tending  to  show  that 
Southack  had  expressed  by  equivocal  answer  a  doubt  as  to  Mr. 
Eno's  sanity,  the  surrc^ate  said:  ''  The  thing  is  does  this 
contradict  certain  of  Southack's  testimony?  Was  he  trying 
through  Mr.  Gerard  to  get  next  to  soovething?  "  There  was 
nothing  in  the  testimony  tending  to  show  that  Southack  had 
made  any  attempt  to  bargain  with  any  one  with  reference  to 
giving  testimony.  He  had  not  sought  the  contestants;  they 
were  pursuing  lum.  Yet  by  innuendo  in  questions  of  counsel 
fortified  by  these  remarks  of  the  surrogate,  a  very  distinct 
impression  was  given  to  the  jury  that  the  surrogate  believed 
that  he  was  endeavoring  to  negotiate  with  contestants  to 
become  a  witness  in  their  behalf. 

Evidence  to  show  corrupt  endeavor  by  a  witness  to  sell  his 
testimony  must  be  direct  and  positive  apd  not  rest  merely  on 
inference  and  suggestion  of  counsel  and  the  court. 

Mr.  W.  G.  Fowler  had  known  Mr.  Eno  for  many  years, 
both  socially  and  in  business,  buying  and  selling  securities 
for  him.  He  had  been  Mr.  Eno's  guest  at  Saratoga  for  a  week 
in  September,  1915.  He  testified  to  conversations  with  Mr. 
Eno  with  reference  to  certain  investments  and  produced  cor- 
respondence between  himself  and  Mr.  Eno  upon  business 
matters  during  1914  and  1915,  and  testified  to  Mr.  Eno's 
appearance  at  his  dinner  table  in  Saratoga.  He  was. not 
asked  on  direct  examination  about  conversations  at  the  dinner 
table  in  Saratoga.  He  testified  to  Mr*  Eno's  brusqueness  of 
manner;  he  said  ''  once  or  twice  he  told  me  to  get  out  of  the 
(^ce."  Mr.  Fowler  was  not  asked  on  direct  examinaticm 
whether  Mr.  Eno's  conduct  on  these  occasions  in^ressed  him 
as  rational  or  irrational.  On  cross^xamination,  referring  to 
the  incidents  of  his  being  ordered  out  of  the  office,  he  waft 
asked  whether  Mr.  Eno's  act  impressed  him  as  rational,  sad 
he  said  "  perfectly  so."  He  was  then  asked  whether  he  had 
not  said  to  Mr.  Kohlsaat  upon  those  occasions,  "  What  is  the 


Digitized  by 


Googk 


Matter  of  Eno.  16 1 


App.  DiT.  181]  First  Department,  April,  19dL 


matter  with  the  old  man?    Is  he  gettmg  nutty?  "    Objection 
was  made  and  overruled,  and  the  witness  answered  that  he  could 
not  remember  such  a  conversation.    He  was  asked  also  on 
cross-examination  without  objection  whether  Mr.  EnO;  at  his 
dinner  table  when  the  witness  was  visiting  him  at  Saratoga 
in  September,  1915,  in  the  presence  of  himself  and  Mrs. 
Fowler,  had  not  used  vulgar  or  indecent  language,  and  he 
answered  ''  not  that  I  remember/'    He  was  then  asked  if  he 
had  not  told  Mr.  Kohlsaat  just  what  Mr.  Eno  had  said  con* 
ceming  women  at  the  dinner  table  in  the  presence  of  Mrs. 
Fowler,  at  Saratoga,  and  that  it  shocked  Mrs.  Fowler  very 
much,  so  that  she  thought  of  leaving  the  table.    The  witness 
relied  that  he  did  not  remember  talking  to  Mr.  Kohlsaat  on 
that  subject  at  all.    The  witness  was  then  asked  categorically 
if  a  few  days  before  Mr.  Eno's  death  he  had  not  at  Mr.  Eno's 
office  in  New  York  said  to  Kohlsaat  that  the  conversation  of 
Mr.  Eno  at  the  table  had  been  so  coarse  and  vu^ar  that 
Mrs.  Fowler  was  so  mortified  that  she  said  to  the  witness 
that  she  wanted  to  get  up  and  leave  the  table.    Counsel  then 
repeated  the  remarks  Mr.  Eno  was  alleged  to  have  made  and 
asked  him  whether  he  did  not  so  state  to  Kohlsaat,  to  which  the 
witness  replied,  '^  I  have  no  recollection  of  such  a  thing.'' 
He  was  also  asked, ''  Did  you  remark  to  Mr.  Kohlsaat  that  Mr. 
Eno  was  going' down  hill  very  fast?  "    To  which  he  answered, 
"  I  may  have  but  I  have  no  recollection." 

Kohlsaat  was  allowed  to  state  over  objection  and  exception 
that  Fowler  had  told  him  specifically  each  of  the  above- 
mentioned  things.  The  questions  asked  Mr.  Fowler  as  to  these 
matters  had  not  been  brought  out  on  direct  examination,  and 
the  objection  should  have  been  sustained.  The  contestants 
were  bound  by  the  answers  of  the  witness,  and  the  impeaching 
testimony  of  Kohlsaat  was  improperly  allowed. 

Mr.  Merz,  a  clerk  in  the  office  of  Lord,  Day  &  Lord,  was 
sent  to  Mr.  Eno's  house  after  his  death  to  make  an  inventory, 
and  to  act  as  caretaker  during  the  daytime.  Mrs.  Desperrins 
testified  that  Merz  ordered  a  number  of  old  letters  to  be 
burned.  He  testified  that  they  were  social  letters,  invitations, 
acknowledgments  of  gifts  and  other  unimportant  matters  of 
that  nature.  Mrs.  Desperrins  testified  that  she  had  read  all 
Afp.  Drv.— Vol.  CXCVI.       11 
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of  these  and  that  she  from  time  to  time  had  taken  them  from 
Mr.  Eno's  desk  and  made  bmidles  of  them  and  placed  them  in 
the  bookcase  where  Merz  had  f  oimd  them,  and  that  there  were 
letters  from  members  of  the  family  to  Mr.  Eno  besides  those 
Mr.  Merz  had  testified  to  finding.  There  is  no  evidence  other- 
wise as  to  what  these  papers  were  that  were  destroyed.  Of 
those  gathered  by  Merz  and  ordered  to  be  destroyed,  one-half 
or  two-thirds  were  burned,  and  others  were  not,  and  lists  of 
these  were  produced.  Among  them  was  nothipg  which  bore 
upon  any  issue  in  the  case.  Merz  stated  thM  he  did  this  on 
his  own  responsibility.  Mr.  Beers  t^tified  positively  that  he 
had  given  Merz  no  instructions  to  destroy  anything.  At  the 
time  the  testimony  of  Mrs.  Desperrins  was  given,  \mdue 
influence  was  still  an  issue  in  the  case  aad  the  surrogate  stated 
that  he  admitted  the  evidence  solely  as  bearing  on  that  issue. 
Whether  this  evidence  was  properly  received  upon  that  issue 
is  not  necessary  to  be  determined.  For  when  the  court 
decided  to  withdraw  that  issue  from  the  jury  he  should  have 
granted  the  proponents'  motion  to  strike  out  this  evidence. 

The  surrogate  in  denying  the  motion  said:  "I  will  not 
strike  from  the  case  under  any  condition  the  evidence  as  to 
the  burning  of  the  papers.  They  may  have  a  bearing  on  the 
case  beyond  the  question  of  imdue  influence.  They  may  bear 
on  the  question  of  the  credibility  of  the  proponents'  case." 
As  the  sole  issue  then  to  be  submitted  to  the  jury  was  the 
testamentary  capacity  of  Mr.  Eno  it  is  difficult  to  see  what 
bearing  the  destruction  of  oM  letters  from  members  of  his 
family,  social  invitations  and  oth^  communications  to  the 
testator,  by  a  clerk  of  an  executor,  after  the  testator's  death, 
could  have  upon  that  issue. 

The  counsel  for  the  contestants,  although  strictly  limiting 
the  proof  when  offered  and  throughout  the  trial  to  the  issue 
of  undue  influence,  on  this  appeal  contends  that  it  was 
admissible  on  either  of  two  theories:  (1)  As  affecting  the 
credibility  of  Merz.  (2)  As  evidence  of  spoliation  of  papers 
by  a  party  to  the  suit.  (1)  Except  in  regard  to  the  destruc- 
tion of  papers,  Merz'  testimony  was  limited  to  the  factum  of 
the  will  to  which  he  was  an  attesting  witness.  The  proof  on 
this  issue  was  not  questioned  and  at  the  conclusion  of  the 
contestants'  case  the  objection  "  that  the  said  propounded 
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paper  was  never  executed  pursuant  to  the  statute  in  such 
case  made  and  provided,  and  it  and  its  provisions  are  null 
and  void  "  was  dismissed  and  the  question  based  on  it  was 
withdrawn  from  the  jury.  The  credibility  of  the  witness 
Merz,  except  in  so  far  as  it  related  to  the  issue  of  undue 
influence,  which  was  later  withdrawn  from  the  jury,  was  not 
open  to  consideration.  (2)  It  is  well  settled  that  the  deliberate 
destruction  of  written  evidence  gives  rise  to  the  inference  that 
the  matter  destroyed  or  mutilated  is  unfavorable  to  the 
spoliator.  Tliis  unfavorable  presumption  will  not  dispense 
with  the  necessity  of  the  other  party  introducing  some  other 
evidence  of  its  contents,  that  it  may  appear  that  the  docu- 
ments destroyed  were  in  fact  relevant  to  the  case.  The  pre- 
sumption does  not  arise  from  the  mere  destruction  of  docu- 
ments. It  must  appear  that  the  documents  were  written 
evidence  relevant  to  the  issues,  or  at  least  the  documents 
should  by  notice  be  required  to  be  produced  upon  the  trial. 
(Fixwler  v.  Martin,  1  T.  &  C.  377;  aflFd.,  56  N.  Y.  676.) 

No  such  evidence  was  given,  nor  was  any  notice  given  or 
other  demand  made  to  produce  any  letter  or  paper,  which  was 
refused  on  the  groimds  of  its  destruction. 

From  all  that  does  appear  the  papers  written  by  others 
to  the  testator  would  have  no  relevancy  or  materiality  on  the 
sole  issue  submitted  to  the  jury,  the  testamentary  capacity  of 
the  testator  at  the  time  the  will  was  executed. 

In  reply  to  the  argument  that  the  papers  were  not  secretly 
destroyed,  but  that  Merz  had  called  in  the  housekeeper  and 
in  her  presence  had  instructed  a  servant  to  destroy  them,  and 
that  if  there  had  been  a  fraudulent  intent  this  would  not  have 
been  done,  the  surrogate  said:  "  Why  does  a  murderer  leave 
traces  of  his  crime?  "  On  denying  the  motion  to  strike  out 
the  evidence  he  said:  "  That  may  bear  on  the  credibility  of 
the  proponents*  case;"  not  on  the  credibility  of  witnesses  or 
of  their  testimony,  but  "  on  the  case.''  From  the  charge  the 
jury  might  infer  from  this  fact  alone,  irrespective  of  the  other 
testimony,  that  they  might  find  for  the  (Contestants.  Elimi- 
nating the  portion  devoted  to  the  reading  of  the  will,  extracts 
from  statutes  and  decisions,  the  charge  covered  thirteen 
printed  pages  of  the  case  on  appeal,  of  which  four  were  devoted 
to  the  incident  of  the  burning  of  the  papers.    It  would  unduly 
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increase  the  length  of  the  opinion  to  embody  this  portion  of 
the  charge.  The  burning  was  made  the  one  outstanding  feature 
of  the  case,  strongly  argumentative  against  the  honesty  and 
credibility  of  the  proponents'  case.  It  was  highly  prejudicial 
and  permitted  the  jury  to  draw  unwarranted  inferences. 

The  surrogate  in  charging  the  jury  as  to  the  test  of  testa- 
mentary capacity  read  in  substance  an  extract  from  the  opinion 
in  Delafield  v.  Parish  (25  N.  Y.  9,  29)  as  follows:  "We  have 
held  that  it  is  essential  that  the  testator  has  sufficient  capac- 
ity to  comprehend  perfectly  the  condition  of  his  property,  his 
relations  to  the  persons  who  were,  or  should,  or  might  have 
been  the  objects  of  his  boimty,  and  the  scope  and  bearing  of 
the  provisions  of  his  will.  He  must,  in  the  language  of  the 
cases,  have  sufficient  active  memory  to  collect  in  his  mind, 
without  prompting,  the  particulars  or  elements  of  the  business 
to  be  transacted,  and  to  hold  them  in  his  mind  a  sufficient 
length  of  time  to  perceive  at  least  their  obvious  relations  to 
each  other,  and  be  able  to  form  some  rational  judgment  in 
relation  to  them.  A  testator  who  has  sufficient  mental  power 
to  do  these  things  is,  within  the  meaning  and  intent  of  the 
Statute  of  Wills,  a  person  of  sound  mind  and  memory,  and  is 
competent  to  dispose  of  his  estate  by  will."  We  have  here- 
tofore stated  that  in  this  case  the  Court  of  Appeals  was 
merely  considering  the  sufficiency  of  evidence  on  the  trial  of 
an  issue  before  the  siurogate  and  was  not  laying  down  a  rule 
for  the  instruction  of  jurors.  (Matter  of  Barney j  185  App. 
Div.  782,  795.) 

A  judge  or  lawyer  reading  this  extract  would  appreciate  id 
the  light  of  other  decisions  that  "  a  capacity  to  comprehend 
perfectly  '*  did  not  mean  an  abiUty,  without  reference  to  his 
books  or  a  list  of  his  investments,  to  remember  with  absolute 
accuracy  each  item  and  detail  of  his  holdings,  especially 
where  his  estate  was  of  the  value  of  many  millions,  ^d  to 
recall  without  mistake  the  exact  name  of  remote  relatives, 
esspecially  where  by  reason  of  marriage  the  surname  had  been 
changed.  A  jury  composed  of  laymen  might  very  properly 
infer  from  the  word  "  perfectly  "  that  it  must  be  a  compre- 
hension without  defect  or  lack  of  any  kind,  requiring  no 
adventitious  aids.  Such  a  comprehension  is  not  that  required 
to  constitute  testamentary  capacity.     (See  Horn  v.  Pullman^ 
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72  N.  Y.  269,  276;  Matter  of  SneUing,  136  id.  515,  517;  Matter 
of  Murphy,  41  App.  Div.  153,  156;  Ivison  v.  Iviaon,  80  id. 
599,  603;  McOaum  v.  UnderhUl,  115  id.  638,  642;  PetHt  v. 
Pettit,  149  id.  485,  490.)  The  decisions  in  this  State  seem  to 
be  in  harmony  with  the  rule  as  stated  in  Page  on  Wills  (§  97) : 
"  The  real  test  of  capacity  has  finally  been  agreed  upon  by 
the  great  weight  of  authority  as  follows:  the  testator  must 
have  strength  and  clearness  of  mind  and  memory  sufficient 
to  know  in  general,  without  prompting,  the  nature  and  extent 
of  the  property  of  which  he  is  about  to  dispose,  the  nature 
of  the  act  which  he  is  about  to  perform,  and  the  names  and 
identity  of  the  persons  who  are  the  proper  objects  of  his 
bounty,  and  his  relation  toward  them.*' 

In  charging  on  the  burd^i  of  proof  as  to  testamentary 
capacity  the  surrogate  read  an  extract  from  Dehfield  v. 
Pariah  {supra,  35) :  "  That  the  heirs  of  a  deceased  person  can 
rest  securely  upon  the  statute  of  descents  and  distribution 
and  that  the  rights  thus  secured  to  them  can  only  be  divested 
by  those  claiming  under  a  will  and  in  hostility  to  them,  by 
showing  that  the  will  was  executed  by  a  testator  possessing 
a  sound  and  disposing  mind  and  memory.''  From  this  language 
a  jury  might  gain  the  impression  that  the  heirs  had  a  vested 
or  superior  right  to  the  property  of  a  testator,  of  which  hostile 
executors  were  attempting  to  deprive  them,  and  think  tiiat 
it  required  more  than  a  preponderance  of  evidence  to  justify 
the  sustaining  of  a  will.  There  is  no  superiority  as  between 
heirs  and  legatees.  A  man  has  a  right  to  [make  such  dispo- 
sition of  his  property  as  he  desires,  and  if  he  has  testamentary 
capacity  and  is  not  swayed  by  fraud  or  tmdue  influence,  such 
disposition  should  be  recognized  and  made  effective.  Where 
a  will  is  left  the  heirs  have  no  rights  to  the  property  except 
such  as  are  given  by  the  will.  It  is  only  where  a  man  dies 
intestate,  or  where  a  paper  is  propoimded  for  probate,  and 
probate  refused  on  the  ground  that  it  is  not  his  will  and  testar 
ment,  that  the  Statute  of  Descents  and  Distribution  becomes 
effective.  Because  the  proponents  come  into  court  alleging 
that  the  paper  propounded  is  the  last  will  and  testament  of 
the  deceased,  the  burden  is  cast  upon  them  of  proving  due 
execution  by,  and  the  testamentary  capacity  of  the  testator. 
The  burden  of  proof  in  will  contests  is  governed  by  the  rule 
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applicable  to  other  cases;  it  rests  upon  the  party  who  has  the 
affirmative  of  the  issue.  Jurors  are  too  prone  to  consider 
that  the  will  is  submitted  to  their  judgment  as  to  the  reason- 
ableness of  its  provisions  and  to  consider  the  clain»  of  heirs 
superior  to  the  expressed  will  of  the  testator  aad  to  decide 
the  case  upon  their  judgment  of  the  reasonableness  of  the 
provisions  rather  than  upon  the  capacity  ol  the  testator  to 
declare  and  express  his  will. 

It  is,  therefore,  better  to  charge  a  jury  upon  the  burden 
of  proof  in  a  contested  will  case  in  the  same  language  usually 
employed  when  giving  such  instructions  in  other  cases.  The 
reading  of  excerpts  from  judicial  opinions  in  other  caaes  is 
calculated  to  mislead  rather  than  hdp  the  jury.  I^  an  opinion 
by  the  Supreme  Court  of  Pennsylvania  it  was  well  stated: 
''  Judicial  opinions  are  written  to  guide  judges,  not  juries, 
and  the  judge  who  presides  at  the  trial  is  expected  to  deduce 
the  rules  of  law  applicable  to  the  case  from  all  that  has  be^i 
recorded  for  his  instruction,  and  to  deliver  them  to  the  jury 
relieved,  as  much  as  possible,  from  the  verbiage  in  which 
they  are  found  clothed.  There  is  no  standard  but  the  discre- 
tion of  the  judge  himself  to  determine  how  much  help  he  shall 
j-ender  a  jury  in  weighing  facts,  and  applying  the  law  to  them. 
Perhaps  the  least  amount  of  aid  is  rendered  whare  the  law  is 
delivered  in  the  form  of  copious  extracts  from  judicial  opinions 
in  other  cases.''    {Hood  v.  Hood,  25  Penn.  St.  417,  422.) 

The  surrogate  upon  the  trial  found  that  as  to  the  due 
execution  of  the  will,  and  on  the  objection  that  the  will  was 
procured  by  undue  influence,  there  were  no  contested  questions 
of  fact  to  be  submitted  to  the  jury.  We  concur  in  that 
determination.  There  was  but  one  objection  which  he  held 
raised  a  question  for  the  consideration  of  the  jury  upon  the 
evidence,  that  of  the  testamentary  capacity.  We  hold  that 
the  verdict  on  that  question  was  contrary  to  the  wdght  of 
the  evidence,  and  imder  the  authority  of  sections  2763  and 
2538  of  the  Code  of  Civil  Procedure  we  reverse  the  decree 
of  the  Surrogate's  Court  and  the  order  denying  the  proponents' 
motion  to  set  aside  the  verdict  and  for  a  new  trial,  with  costs 
to  all  the  parties  who  filed  briefs  in  this  court  payable  out 
of  the  estate,  and  order  a  new  trial  of  this  question:  At  the 
time  that  said  proi>ounded  paper  was  executed,  was  the  said 
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Amos  F.  Eno  of  sound  mind  and  memory  and  capable  of 
making  a  valid  disposition  of  his  real  and  personal  property. 

Clarke,  P;  J.,  and  LAiromiiN«  J*,  oonour;  Smith  and 
MEBBELii,  JJ.,  dissent  in  part. 

Sbitth,  J.  (dissenting  in  part): 

I  c<mcur  in  the  opinion  of  Mr.  Justice  Page  in  the  holding 
that  the  executors  are  entitled  to  a  new  trial  on  the  ground 
that  the  verdict  is  against  the  weight  of  evidence.  In  the 
oonclusion  of  the  court,  howev^,  limiting  the  right  of  retrial 
to  the  issue  of  testamentary  capacity,  in  my  judgment,  such 
limitation  is  unauthorifled.  Two  issues  were  presented,  firsts 
the  issue  of  undue  influence,  and,  second,  the  issue  of  testa- 
mentary capacity.  The  court  excluded  froni  the  consideration 
of  the  jury  the  question  of  undue  influence.  The  contestants 
could  not  app^  from  that  ruling  because  they  are  not 
aggrieved  by  the  judgment.  The  will  was  declared  invalid. 
Nor  could  the  ccmtestants  sustain  this  judgment  upon  any 
exception  to  this  ruling  unless  the  evid^ice  so  far  preponderated 
in  favor  of  the  contestants  upon  the  question  of  undue  influence 
as  to  authorize  the  court  to  direct  a  verdict.  The  contestants, 
therefore,  in  my  judgment  have,  upon  a  new  trial,  the  right 
to  litigate  the  question  of  undue  influence,  either  upon  the 
same  or  upon  furtlier  evidence.  {CUy  of  Buffalo  v.  D.,  L. 
&  W.  R.  R.  Co-,  176  N.  ¥•  308,  3110  I,  therefore,  dissent 
from  such  limitation. 

Furthermore,  I  do  not  agree  that  the  destruction  of  the 
letters  by  the  clerk  of  the  executors  was  not  competent  evi- 
dence. Its  significance  was  i)erhaps  magnifi^  on  the  trial, 
but  the  relations  between  the  decedent  and  his  relatives  were 
vital  and  material,  both  upon  the  question  of  undue  influence 
and  upon  the  question  of  the  testator's  competency.  If  the 
question  of  c(HB|>eteiicy  depends,  as  it  clearly  does,  in  part 
upon  the  appreciation  of  the  moral  clakns  upon  his  bounty  of. 
those  who  were  in  part  excluded  by  the  will,  I  cannot  follow 
the  reasoning  which  would  hold  that  the  destruction  of  any 
evidence  which  might  bear  upon  that  question  was  not  a 
subject  for  the  consideration  of  the  jury,  as  an  implied  admis- 
sion that  if  such  evidence  had  not  been  destroyed,  it  might 
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admit  of  inferences  adverse  to  the  claims  of  the  executors. 
To  hold  otherwise  would  permit  an  executor,  who  presumptively 
has  an  interest  in  sustaining  a  will,  to  destroy  evidence  which 
might  be  not  only  material,  but  perhaps  conclusive  of  the  issue* 
The  effect  of  such  an  admission  would  be,  of  course,  for  the 
jury,  subject  to  such  explanation  as  might  be  made  by  the 
executors  of  the  reason  which  prompted  the  burning  of  these 
letters.  This  clerk  of  the  executors  was  an  experienced  clerk 
with  large  experience  in  the  matter  of  estates.  The  burning 
of  these  letters  was  not  inadvertent,  but  was  deUberate.  This 
will  was  executed  shortly  before  the  testator's  death.  It 
differed  materially  in  the  disposition  of  the  property  from 
that  provided  for  by  a  former  will  made  only  about  a  year 
previous.  The  residuum  .was  given  to  legatees  for  whom  the 
testator  had  many  times  expressed  positive  aversion.  While 
his  change  of  purpose  during  the  last  year  of  his  life  would 
bear  strongly  upon  the  question  of  undue  influence,  it  was 
also  a  proper  subject  for  the  consideration  of  the  jury  as  to 
whether  it  was  not  indicative  of  a  loss  of  that  appreciation 
of  the  moral  claims  to  his  bounty  which  he  had  recognized 
in  his  prior  will. 

Merrell,  J.,  concurs. 

Decree  and  order  reversed,  with  costs  to  all  parties  who 
filed  briefs  in  this  court,  payable  out  of  the  estate,  and  a 
retrial  ordered  upon  the  issue  of  testamentary  capacity. 


Andrew  M.   Dttpay,   Respondent,   v.  Frank  J.   Galbina, 

Appellant. 

First  Department,  April  8,  1921. 

Convenion  —  government  bonds  bought  with  partaerthlp  moiMy 
and  turned  over  to  partner  —  eoheme  of  partaem  to  protect  one 
member's  interests  —  verdict  against  weight  of  evidence. 

In  an  action  to  recover  damages  for  the  alleged  oonversiooL  of  govemment 
bonds  a  verdict  in  favor  of  the  plainti^  is  overwhelmingly  against  the 
weight  of  the  evidence,  where  the  defendant  claims  the  bonds  as  his  own 
property,  representing  his  share  of  the  profits  in  the  partnership  funds 
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reoeived  at  a  time  when  there  existed  between  the  partners  a  schema 
to  hide  the  defendant's  interest  in  the  partnership  property  by  the  issuanoe 
to  plaintiff  of  partnership  notes  for  the  amount  of  the  undistributed 
profits  of  the  partnership,  and  that  at  the  time  the  bonds  were  bought 
they  were  turned  over  to  the  defendant,  and  that  in  making  a  statement 
to  a  bank  plaintiff  made  no  mention  of  the  bonds  while  the  defendant 
listed  them  as  his  own  personal  property  and  regolarly  deposited  the 
coupons  therefrom  in  his .  individual  account,  except  in  two  instances 
when  he  gave  them  to  the  plaintiff  to  adjust  a  special  loan. 

Appeal  by  the  defendant,  Frank  J.  Galbina,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plamtiflf,  entered 
in  the  office  of  the  clerk  of  the  coimty  of  New  York  on  the 
14th  day  of  Jime,  1919,  on  the  verdict  of  a  jury  for  $21,006.80, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the 
24th  day  of  Jime,  1919,  denying  defendant's  motion  to  set 
aside  the  verdict  and  for  a  new  trial  made  upon  the  minutes. 

Sydney  A.  Syme  of  counsel  [Wittiam  D.  Sporberg,  attorney], 
for  the  appellant. 

Frederick  N.  Van  Zandt  of  coimsel  [Richard  H.  Mdntyre 
with  him  on  the  brief;  Harris  &  TownCy  attorneys],  for  the 
respondent. 

Gbjsenbaum,  J.: 

This  action  which  has  been  pending  since  1913  was  brought 
for  the  alleged  conversion  by  defendant  of  fifteen  United 
States  govermnent  three  per  cent  coupon  bonds  of  the  par 
value  of  $1,000  each,  which  the  plaintiff  alleges  were  delivered 
for  safekeeping  to  defendant  in  June,  1904. 

The  action  was  first  tried  in  April,  1915,  and  resulted  in 
a  disagreement  of  the  jury.  The  second  trial  was  brought 
on  during  June,  1919,  more  than  four  years  after  the  first 
trial,  after  defendant  had  moved  to  di^niss  the  action  for 
failure  to  prosecute.    {Dupay  v.  Galbina,  186  App.  Div.  888.) 

In  1896  plaintiff  and  defendant  entered  into  a  partnership 
in  which  they  had  equal  interests^  in  the  business  of  manu^ 
facturing  artificial  flowers,  in  New  York  city.  The  partner- 
ship  was  dissolved  on  July  1,  1913.  The  original  amoimt  of 
capital  with  which  the  firm  started  in  business  was  $5,000, 
each  partner  contributing  $2,500.    It  is  agreed  that  the 
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business  prospered  and  increased  in  volume  from  year  to 
year,  showing  a  substantial  profit  each  year,  with  the  exception 
of  the  fiscal  year  ending  June  30,  1901,  when  there  was  a 
loss  of  $695.61,  and  that  at  the  end  of  the  fiscal  year  termi- 
nating Jirne  30,  1903,  there  were  assets  on  hand  to  the  amount 
of  $57,386.55  and  no  Habilities.  Part  of  these  assets  con- 
sisted of  money  in  bank,  to  the  amount  of  $33,157.03. 

On  July  7,  1903,  $10,000  was  transferred  from  the  old 
bank  accoimt  to  a  new  bank  account  in  the  Com  Exchange 
Bank,  Astor  Place  Branch;  and  thereafter  an  additional  sum 
of  $32,578.18  was  transferred  to  the  new  bank  accoimt. 

It  is  not  disputed  that  in  the  latter  part  of  1903  aoid  in 
February,  1904,  three  notes  aggregating  $32,578.18  were  exe- 
cuted by  the  firm  and  delivered  to  the  plaintiff  and  when  due 
were  paid  out  of  the  firm's  new  accoimt.  The  plaintiff 
claimed  that  these  notes  were  given  as  representing  his  share 
of  the  accumulated  profits  of  the  business  up  to  June  30,  1903. 

Defendant  testified  that  he  had  a  half  interest  in  the 
notes  in  question,  which  were  executed  imder  the  following 
circiunstanoes:  Some  time  prior  to  1902  defendant  naet  a 
woman  in  Italy  named  Vahn(»Ta  with  whom  he  had  ilUoit 
relations  as  a  result  of  which  she  claimed  to  have  been 
deUvered  of  a  child  by  him.  About  November,  1902,  the 
Valmorra  woman  had  come  from  Italy  to  New  York,  and 
demanded  money  from  him.  He  told  plaintiff  of  his  dilemma, 
and  in  about  May,  1903,  they  discussed  the  demands  of  this 
woman  at  a  time  when  the  partnership  had  imdivided  liquid 
assets,  as  profits  on  hand  amounting  to  $33,157.03  and  that  the 
plaintiff  then,  said :  "  This  woman  may  come  over  and  cause  you 
trouble,  and  in  the  coiuiis  of  America,  they  come  out  victorious 
as  a  rule;  I  think  it  would  be  well  for  us  to  change  our  mode 
of  having  so  much  cash,  as  we  have  and  open  up  a  new  set 
of  books,"  and  that  plaintiff  fiuiiher  said  to  defendant:  "  It 
would  be  best  for  us  to  open  a  new  set  of  books,  let  us 
diminish  our  capital  and  start  it  with  a  nominal  capital  of, 
say,  $10,000,  and  the  stock  and  fixtures."  The  remainder  of 
the  undivided  balance  to  be  left  in  the  old  account  imtil  all 
outstanding  accounts  were  in,  and  then  to  be  divided  between 
the  two  partners.  Plaintiff  denies  that  these  conversations 
took  place. 
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As  matter  of  fact,  however,  at  the  end  of  the  fiscal  year 
July  1,  1903,  the  old  books  were  closed,  and  a  new  set  of 
books  opened,  with  a  capital  of  $10,000,  and  a  new  firm  bank 
account  was  opened.  The  deposit  for  the  new  account  was 
provided  for  by  transferring  $10,000  from  the  old  firm  bank 
accoimt  and  crediting  it  on  the  new  set  of  books  so  as  to 
apportion  $5,000  to  each  of  the  partners  as  contributions  to 
capital. 

Defendant  also  testified  that  when  the  firm  notes  were 
executed  to  plaintiff,  he,  in  turn,  executed  and  delivered  to 
defendant  his  own  personal  notes  payable  to  defendant  per- 
sonally for  one-half  of  the  amount  of  the  firm  notes  made  to 
plaintiflf's  order  so  as  to  protect  defendant.  This  plaintiff 
denied.  The  moneys  deposited  in  the  new  bank  accoimt  to 
pay  the  notes  made  to  plaintiflf's  order  were  entered  on  the 
books  as  cash  loaned  to  the  fiirm  by  plaintiflf. 

The  three  notes  subsequently  were  paid  by  checks  drawn 
on  the  firm's  bank  account,  aggregating  with  accrued  interest 
the  sum  of  $33,479.75. 

The  first  of  these  three  notes  amounting  to  $10,000  payable 
May  thirteenth  was  paid  by  the  partnership.  Plaintiff  there- 
upon pturchased  $5,000  worth  of  bonds  through  the  Astor  Place 
Bank.  When  notified  that  the  bonds  were  ready  for  delivery, 
both  plaintff  and  defendant  went  to  the  bank  together,  and 
plaintiff  drew  against  a  new  bank  account  which  he  had 
opened  his  personal  check  for  the  sum  of  $5,321.88,  which 
included  accrued  interest  in  payment  of  the  bonds,  which  were 
then  deUvered  to  him. 

At  this  point  the  parties  differ  as  to  what  happened. 
Plaintiff  claimed  that  he  took  the  bonds  to  the  office  and  put 
them  in  the  partnership  safe  and  that  a  few  days  thereafter 
he  delivered  them  to  defendant  for  safekeeping  on  the  eve 
of  his  going  to  Europe. 

Defendant  insisted  that  when  plaintiff  obtained  the  bonds 
they  were  immediately  turned  over  to  defendant  and  put  in 
a  safe  deposit  vault  box,  which  he  specially  leased  for  the 
purpose.  Defendant  had  never  before  leaded  a  safe  deposit 
box  and  the  documentary  proof  establishes  that  this  box  was 
hired  Jtme  3,  1904. 

Defendant  also  testified  that   upon  the  delivery  of  the 
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bonds  to  him  he  surrendered  to  plaintiff  one  of  the  promissory- 
notes  for  $5,000  which  had  previously  been  executed  by  plain- 
tiff in  his  favor.  It  is  to  be  observed  that  the  bonds  purchased 
amounted  approximately  to  one-half  of  the  money  received 
by  plaintiff  from  the  firm's  bank  account  in  exchange  for  the 
note  of  $10,000. 

The  remaining  notes  aggregating  upwards  of  $22,000  were 
paid  at  practically  the  same  time  in  Jime,  1904.  Additional 
government  bonds  of  the  par  value  of  $10,000  were  thereupon 
purchased  imder  circiunstances  similar  to  those  under  which 
the  $5,000  bonds  were  purchased  and  were  deUvered  to  defend- 
ant, who  placed  them  in  his  safe  deposit  box  and  defendant 
testified  that  he  surrendered  to  the  plaintiff  the  balance  of 
his  notes. 

Plaintiff  testified  that  up  to  1903  he  had  not  withdrawn 
any  of  the  accrued  profits  of  the  business,  but  that  Galbina 
had  withdrawn  '*  almost  all  of  his  profits." 

The  testimony  is  most  contradictory.  In  order,  therefore, 
to  determine  what  the  truth  is  in  respect  of  the  crucial  question 
in  the  case  —  the  ownership  of  the  bonds  —  it  is  important 
to  consider  the  undisputed  evidence. 

The  books  of  entry  of  the  partnership  were  not  produced 
upon  the  trial,  excepting  the  firm's  journal  which  covered 
the  period  from  1896  to  December,  1905.  Plaintiff  concedes 
that  the  journal  was  correctly  kept  and  that  at  the  end  of 
each  fiscal  year  of  the  firm's  existence  from  1896  down  to 
July  1,  1903,  the  net  profits  or  losses  of  the  firm's  business 
were  entered  therein. 

From  these  records  it  appears  that  the  aggregate  of  the 
profits  up  to  July  1,  1903,  after  deducting  a  loss  during  the 
fiscal  year  ending  June  30,  1901,  was  the  sum  of  $61,537,  in 
which  each  of  the  parties  had  an  equal  one-half  interest. 

In  1904  it  was  ascertained  that  there  was  a  loss  of  $5,291.72, 
so  that  the  accumulated  profits  from  1896  to  July  1,  1903, 
were  reduced  to  $56,245.28  (the  difference  between  $61,537 
and  $5,291.72).  If  that  be  so,  there  seems  to  be  no  escape 
from  the  conclusion  that  the  defendant  imder  no  circumstances 
could  have  withdrawn  $32,000,  or  more,  as  his  one-half  share 
of  the  profits  or  any  sum  approaching  that  amount  for  the 
following  reasons: 
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On  July  1,  1903,  the  firm  concededly  had  assets  on  hand 
as  follows: 

Material  and  fixtures $1,791  74 

Merchandise  stock 8,290  66 

Cash  in  bank 33,157  03 

Outstanding     unpaid     accounts     subsequently 

collected 14,147  13 

Making  an  aggregate  of  assets  of $57,886  56 


There  were  no  liabilities. 

If  we  deduct  the  $6,000  capital  investment  of  the  parties, 
the  balance  of  $62,386.56  would  represent  the  accumulated 
profits  from  the  beginning  of  the  firm  up  to  July  1,  1903, 
which  were  still  in  the  business.  The  question  naturally 
suggests  itself,  how  would  it  have  been  possible  for  the 
defendant  to  have  withdrawn  $32,000  or  any  considerable 
portion  of  his  one-half  share  of  the  profits  prior  to  July  1, 
1903,  if  the  business  on  that  date  showed  that  thwe  was 
upwards  of  $62,000  of  profits  not  yet  distributed. 

Moreover,  since  the  books  show  that  the  actual  aggregate 
'  profits  up  to  July  1,  1903,  were  $66,245.28  and  that  the  assets 
on  hand  on  that  date  in  excess  of  the  capital  invested  by 
both  parties  amounted  to  $52,386.66,  it  follows  that  the 
differonce  between  these  two  items,  to  wit,  $3,868.73,  was  tiie 
total  amount  withdrawn  from  the  aggregate  profits  up  to  July 
1,  1903,  and  that  that  sum  was  the  maximum  amoxmt  that 
defendant  could  possibly  have  withdrawn,  assuming  that  plain- 
tiff had  not  withdrawn  any  of  these  profits. 

Stating  the  matter  differently,  if  as  plaintiff  claimied  the 
defendant  had  withdrawn  upwards  of  $30,000  profits,  it  would 
be  a  physical  impossibility  to  accoimt  for  the  existence  of 
assets  over  and  above  the  capital,  without  any  liabilities, 
of  upwards  of  $62,000  on  July  1,  1903. 

The  record  facts  thus  disclosed  can  lead  to  but  one  con- 
clusion and  that  is  that  the  firm  notes  amounting  to  upwards 
of  $32,000  given  to  plaintiff  were  not  given  to  plaintiff  as 
representing  his  share  of  the  profits  then  coming  to  him, 
but  wero  intended  to  cover  up  the  profits  of  the  defendant 
for  some  reason  or  other,  probably  on  account  of  the  Yalmoi^ra 
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woman's  pursuit  of  him,  upon  the  understandiog  that  one-half 
thereof  was  confidentially  held  by  plaintiff  for  the  benefit 
of  defendant.  This  result  harmonizes  with  what  subsequently 
followed. 

The  amount  of  each  pxu'chase  of  bonds  was  approximately 
one-half  of  the  amount  recdved  when  the  firm's  notes  were 
paid  to  plaintiff.  When  purchased  they  were  turned  over  to 
the  defendant,  who  promptly  leased  a  safe  deposit  box  in  his 
own  name  for  the  safekeeping  of  the  bonds;  that  the  bonds 
have  been  in  the  continuous  possession  of  the  defendant  up 
to  the  present  time;  that  the  parties  continued  their  partner- 
ship for  about  ten  years  after  the  purchaae  of  the  bonds 
without  any  request  or  demand  of  any  kind  having  betsn 
made  by  the  plaintiff  for  thdr  return. 

In  addition  to  these  significant  facts  it  appears  that  in 
1902  the  partnership  of  Dupay  k  Galbina  signed  written 
statements  for  the  bank  as  to  the  financial  status  of  the  firm 
and  of  the  individual  members  thereof.  In  the  enimieration 
of  his  personal  assets,  plaintiff  listed  shares  which  he  owned 
in  various  corporations  as  also  cash  and  moneys  owing  to  him 
on  loans  made  without  reference  to  the  bonds  in  suit.  We 
find  moreover  that  the  statement  made  at  the  same  time  by 
defendant  described  $15,000  United  States  three  per  cent 
bonds  as  his  personal  assets. 

It  further  appears  that  defendant  regularly  deposited  the 
coupons  attached  to  the  United  States  bonds  in  question  in 
his  individual  bank  from  1904  to  1913,  excepting  in  two 
instances  when  he  cut  off  two  coupons  amounting  to  ninety 
dollars,  which  ^he  gave  to  plaintiff  to  adjust  a  matter  <rf  a 
special  loan  between  them. 

It  follows  that  the  verdict  in  favor  of  the  plaintiff  is  over- 
whelmin^y  contrary  to  the  preponderance  of  the  credible 
evidence  in  favor  of  the  defendant  and  that  the  verdict  must 
be  set  aside  and  the  judgment  and  order  reversed  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

DowiiiNO,  Lauohlin,  Smith  and  MebreUi,  JJ.,  oancur. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 
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In  the  Matter  of  the  AppUcation  of  the  People  of  the  Staie 
OP  New  York,  by  Jesse  S,  Phillips,  Superintendent  of 
Insurance,  for  an  Order  to  Take  Possession  of  the  Property 
and  Liquidate  the  Business  of  the  Casualty  Company  of 
Amebiga. 

In  the  Matter  of  the  Claim  of  the  Unttbd  States  of  Abcbbiga, 
Surety  Claim  No.  633,  Appellant. 

Jesse  S.  Philups,  Superintendent  of  Insurance,  Respondent. 

First  Department,  April  8,  1921. 

United  States — insolTency  —  claim  of  United  States  troTemment  on 
recoflrnisance  bond  entitled  to  priority  thottflrh  not  matured  at 
ineolTeney  of  surety. 

A  claim  of  the  United  States  govemment  upon  a  recognizance  for  the  appear- 
ance of  the  defendant  for  trial  in  a  criminal  prosecution  in  the  Federal 
court  which  matured  after  the  surety  became  insolvent,  is  entitled  to 
priority  in  payment  out  of  the  assets  of  the  surety  under  section  3466 
of  the  United  States  Revised  Statutes,  where  the  claim  matured  prior 
to  the  actual  distribution  of  the  inaolvent'e  property. 

Appeal  by  the  United  States  of  America  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  9th  day  ctf  June,  1920,  adjudging  that  the  claim  of 
the  United  States,  designated  as  surety  claim  No.  633,  be 
disallowed  without  prejudice  to  said  claimant's  right  to  share 
in  the  surplus,  if  any,  after  payment  of  the  liabilities  existing 
and  matured  at  the  date  of  the  entry  of  said  order  of  liqui- 
dation, and  without  prejudice  to  its  rights  to  pursue  said 
corporation  if  it  should  resume  business. 

John  M.  Ttyan,  Assistant  United  States  Attorney,  of  coimsel 
[Earl  B.  Barnes  and  Theodor  Megaarden^  Assistant  United 
Slates  Attorney Sy  with  him  on  the  brief;  Francis  G.  Caffey, 
United  States  Attorney  for  the  Southern  District  of  New  York], 
for  the  appellant. 

Albert  Reese  of  counsel  [Clarence  C.  Fowlery  attorney],  for  the 
respondent  Superintendent  of  Insurance. 
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Smith,  J.: 

The  claim  of  the  govermnent  is  upon  a  recognizance  for  the 
appearance  of  a  defendant  for  trial  in  a  criminal  prosecution 
in  the  Federal  court.  The  defendant  did  not  appear.  Before 
the  failure  of  defendant  in  the  criminal  prosecution  to  appear, 
however,  the  casualty  company  became  insolvent  and  the 
Superintendent  of  Insurance  of  the  State  of  New  York  became 
liquidator  of  said  company.  The  claim  of  the  govenmient  is, 
first  J  that  the  claim  had  matured  at  the  date  of  the  commence- 
ment of  the  Uquidation  proceedings.  Second^  whether  matured 
or  not,  nevertheless,  under  section  3466  of  the  Revised  Statutes 
of  the  United  States,  the  government  is  entitled  to  a  prefer- 
ence over  all  creditors  of  said  company.  The  Special  Term 
held  that  the  claim  had  not  matured  at  the  date  of  insolvency 
and  that  the  government  did  not  have  preference  over  the 
matured  claims  at  the  time  of  the  commencement  of  the 
liquidation  proceedings.  If  there  were  sufficient  assets  to 
pay  all  of  those  matured  claims,  the  government  was  adjudged 
to  have  preference  over  other  contingent  claims. 

The  contention  of  the  government  specifically  is  that  this 
is  a  debt  owing  to  the  government  upon  a  recognusance,  which 
is  a  debt  of  record  imputing  absolute  verity.  The  surety 
acknowledges  itself  indebted  in  a  certain  siun,  and  then  pro- 
vides for  a  method  by  which  that  indebtedness  can  be  avoided. 
First  Whether  or  not  the  effect  of  this  recognizance  is  to  be 
determined  by  the  common  law  or  by  the  Revised  Statutes  of 
this  State  is  not  free  from  doubt.  Under  the  Revised  Statutes 
a  recognizance  is  given  the  effect  of  any  other  "  evidences  of 
debt.^'  Chapter  315  of  the  Laws  of  1844  refers  simply  to  the 
police  department  of  the  city  of  New  York  and  is  applicable 
as  I  read  it  only  to  the  administration  of  the  criminal  law  of 
that  city.  Such  a  claim  would  still  seem  to  be  a  contingent 
claim  as  it  was  not  even  imder  the  common  law  enforcible, 
except  upon  a  contingency  which  did  not  happen,  until  after 
the  insolvency  of  the  casualty  company.  This  holding,  how- 
ever, is  not  here  necessary  in  the  view  I  take  of  the  rights  of 
the  government  under  section  3466  of  the  United  States 
Revised  Statutes.  Second.  The  United  States  Revised  Statutes, 
by  section  3466  (2  Fed.  Stat.  Ann.  [2d  ed.]  216,  §  3466), 
gives  priority  in  all  cases  of  insolvency  to  any  obligations 
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due  to  the  United  States.  That  statute  has  been  interpreted 
by  the  United  States  Supreme  Court  as  giving  priority  even 
where  claims  had  not  matured  under  the  rule  adopted  by  our 
State.  (See  United  States  v.  Fisher,  6  U.  S.  [2  Cranch] 
358;  United  States  v.  State  Bank  of  N.  C,  31  U-  S.  [6  Pet.] 
2&;  Field  v.  United  States,  34  U.  S.  [9  Pet.]  182.)  The  right 
of  the  United  States  government  to  preference  cannot  be 
defeated  by  any  State  statute,  nor  by  any  rule  adopted  by 
the  State  court.     {Field  v.  United  States,  34  U.  S.  [9  Pet.]  182.) 

Until,  therefore,  the  United  States  courts  or  Congress 
shall  establish  the  rule  as  held  by  our  State  coiui»  and  the 
Legislature  as  to  claims  which  have  matured  at  the  commence- 
ment of  proceedings  for  determining  the  insolvency  of  the 
debtor,  this  court  should,  I  think,  give  priority  as  to  all  claims 
of  the  United  States  government  which  have  matured  prior 
to  the  actual  distribution  of  the  insolvent's  property. 

The  order  should,  therefore,  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  claim  of  the  United  States 
be  allowed  as  a  preferred  claim  upon  distribution. 

Clabke,  p.  J.,  DowLiNo,  Page  and  Grbenbaum,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  claim  of  the  United  States  allowed  as  a  preferred  claim 
upon  distribution. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
DoMiNiCK  Henby,  Appellant. 

First  Department,  April  8, 1921. 

CrimM  —  perjury  —  corroboration  —  sufficiency  of  ingtructioni  -^ 
croM-examination  —  propounding  questions  concerning  con- 
viction of  poUce  inspectors  with  whom  defendant  had  no  con- 
nection and  as  to  "  slush  fund  '*  and  newspaper  articles  concerning 
activities  of  district  attorney's  office. 

The  law  is  well  settled  that  there  can  be  no  oonviotion  for  the  crime  of 
perjury  where  the  only  evidenoe  of  the  false  swearing  is  that  of  the  accusing 
witness,  who  if  he  had  not  testified  would  thereby  have  admitted  his  own 
guilt. 

App.  Div.— Vol.  CXCVI.        12 
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If  oral  evidence  is  relied  on  to  oonviot  one  of  perjury  it  is  neoessaiy  to 
produce  at  least  two  witnesses  or  one  witness,  supported  by  oorroboratii^ 
and  independent  eiroumstances.  Henoe,  where  the  accuser's  witness  is 
interested  in  that  if  he  did  not  corroborate  the  accuser,  his  corrobora- 
tion  of  the  defendant's  testimony  would  be  an  adnaission  of  his  own 
g^uilt,  his  testimony  is  of  little  weight. 

Instructions  to  the  jury  and  failure  to  instruct  on  the  trial  of  one  chaiged 
with  the  crime  of  pwjury  exanuned  and  held  erroneous. 

Cross-examination  of  the  defendant,  charged  with  the  crime  of  posjuiy, 
in  an  investigation  before  a  grand  jmry  to  ascertain  whether  an  assistant 
district  attorney  had  asked  and  received  or  agreed  to  receive  a  bribe, 
over  the  objection  of  defendant's  counsel,  as  to  his  acquaintance  with  police 
inspectors  who  had  been  convicted  of  conspiracy  several  years  heion, 
was  improper  where  there  was  no  evidence  that  the  defendant  had  any 
connection  whatsoever  with  the  matters  involved. 

Questions  propounded  to  the  defendant,  concerning  a  "  slush  fund  "  raised 
by  gamblers  for  protection  and  queries  as  to  certain  sensational  articles 
and  headlines  in  newspapers  concerning  certain  activities  of  the  district 
attorney's  oi&oe  respecting  the  police  force,  were  also  improper  where 
there,  was  no  evidence  of  defendant's  connection  therewith  and  such 
questions  tended  to  show  friction  between  the  district  attom^'s  office 
and  the  police  department  and  to  bias  the  jury. 

It  was  highly  improper  to  read  items  and  headings  from  newspapers  which 
were  purely  hearsay,  as  if  they  imputed  verity  and  were  tantamount  to 
admissible  evidence  of  the  matters  to  which  they  related. 

Appeal  by  the  defendant,  Dominick  Henry,  from  a  judg- 
ment of  the  Supreme  Court,  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  15th  day  of  June,  1920, 
convicting  him  of  the  crime  of  perjury,  and  also,  as  stated  in 
the  notice  of  appeal,  from  the  decision  of  the  court  overruling 
the  demurrer  to  the  indictment  entered  on  the  27th  day  of 
May,  1920. 

John  B.  Stanchfield  of  coimsel  [John  McKim  Minion,  Jr., 
and  Frank  Morse  Roosa  with  him  on  the  brief;  William  E. 
Murphy,  attorney],  for  the  appellant. 

William  Rand  of  coimsel  [Nathan  A.  Smyth  with  him  on 
the  brief;  Charles  D.  Newton,  Attorney-General],  for  the 
respondent. 

Greenbaum,  J.: 

Defendant  was  tried  under  an  indictment  by  the  extra- 
ordinary grand  jury  upon  the  charge  of  perjury. 
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The  indictment  aJUteges  tbaJi  on  March  30,  1920,  there  was. 
pending  before  the  grand  jury  a  eertain  investigation  and. 
inquirj  for  the  piupose,  among  other  things,  of  aaoertaioing., 
whether  one  Jaines  E.  Smith,  an  as^tant  district  attorney, 
for  the  county  of  New  York,  had  asked,  recdved  or  agreed  to 
receive  a  bribe,  in  violation  of  sectioin  372  of  the  Penal  Law» 
and  "  whether  the  said  James  E.  Smitti    ♦    ♦    ♦    had  wil- 
fully neglected  to  perf onn  his  duty  as  a  public  officer,  in  vm> 
laticm  of  Section  1841  or  of  Seotioii  1857  of  the  Penal  Law> 
and  whetha:  any  person  or  persons  had  conspired  or  associated 
with  him  (the  said  James  E.  Smith)  to  violate  any  of  the  said 
Sections  of  the  Penal  Law."    It  further  sets  forth  that  the 
defendant  was  called,  appeared  and  wae  sworn  before  the 
grand  jury,  wad  that  d^endant  willfully  and. knowingly  swore 
falsely  to  certain  matters  material  to  the  investigaticBi  and 
inquiry. 

The  false  testimony  charged  in  the  indictment  was  in 
substance  as  follows:  That  pursuant  to  a  syggestion  of  one 
James  J.  Hines,  he  was  introduced  to  Assistant  District 
Attorney  Smith  on  the  evening  of  February  9,  1918,  at  the 
comer  ai  One  Hundred  and  Third  street  and  Amsterdam 
avenue;  that  during  the  course  of  the  conversation  thai  followed 
Smitili  stated  that  he  '^  was  going  after  the  Jew  gamblers,  but 
would  not  touch  a  hair  of  the  head  of  any  Christian  who  was 
ruiming  a  place; "  that  during  a  conversation  on  February  12, 
1918,  between  defendant  and  Smith,  the  latter  said  that 
"  if  there  were  any  Christians  who  were  gamblers  that  he,  the 
said  Dominick  Henry  was  interested  in,  who  wanted  to  do  a 
little  business  in  his  district,  that  it  would  be  all  ri^t,  so  far 
as  he,  the  said  James  E.  Smith,  was  concerned  and  that  he 
would  not  interfere  with  them; "  that  on  the  evening  of  the 
9th  of  March,  1918,  defendant  met  Smith  by  appointment  and 
during  the  conversation  that  eqsued  Smith  spoke  of  an  occa- 
sion ''  when  it  was  arranged  with  Lieut.  Costigan  of  the  New 
York  City  Police  Force  and  others  to  trap  the  said  patrol- 
man Kerrigan  taking  graft  money,  he  the  said  James  E.  Smith 
had  sent  for  the  said  Kerrigan  and  tipped  him  off  and  that 
when  the.  trap  wa^  ready  to  be  sprung,  Kerrigan  was  prepared 
to  meet  the  situation  and  that  the  money  was  to  be  taken 
from  one  Frederick  A.  Hopler."    Defendant  also  testified  that 
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by  coincidence,  while  he  and  Smith  were  talking,  a  man  stepped 
up  and  spoke  to  Smith  and  that  he,  Henry,  was  then  intro- 
duced to  him  as  Mr.  Hopler  and  that  he  had  never  seen  Hopler 
before  or  since;  that  on  the  11th  day  of  March,  1919,  one 
Joe  Hejrman  informed  defendant  that ''  he,  the  said  Joseph  Hey- 
man,  formerly  for  a  period  ran  a  gambling  house  for  Assistant 
District  Attorney  James  E.  Smith  in  105th  Street,"  and  asked 
the  defendant  if  he  would  meet  Smith's  brother-in-law,  one 
Dennis  J.  Quinn,  which  defendant  agreed  to  do  at  five-thirty 
p.  M.,  March  11, 1919,  at  Seventy-second  street  and  Broadway; 
that  He3rman  introduced  defendant  to  Quinn  at  the  appointed 
time  and  place;  that  the  latter  stated  that  his  brother-in-law 
Smith  had  sent  him  to  meet  defendant  '^  about  the  advisability 
of  op^iing  some  gambling  houses,  that  he  was  in  a  position 
to  guarantee  that  no  raids  would  be  made  by  the  District 
Attorney's  office  over  the  head  of  the  said.Dominick  Henry, 
that  he,  the  said  James  E.  Smith,  was  in  close  touch  with  the 
man  representing  the  Rockefeller  Institute  in  the  city  who 
was  not  averse  to  shutting  his  eyes  to  a  few  things,  providing 
a  little  change  came  his  way,  that  the  said  James  E.  Smith 
was  in  a  position  to  do  the  said  Dominick  Henry  many  favors; 
that  the  district  of  the  said  Dominick  Henry  was  the  best 
in  the  city,  that  we  only  hve  once  and  that  this  Administration 
was  then  in  its  second  year  and  that  in  his  opinion  they  stood 
nd  chance  of  being  re-elected  and  that  then  was  the  time, 
if  ever,  to  make  a  little  change,  that  a  few  wheels  and  a 
few  stiff  games  of  poker  would  never  be  noticed  in  a  District 
like  the  Fourth;  that  the  reporters  could  publish  only  what 
/they  Ifcnew  and  were  only  working  for  a  salary  and  that  they 
could  be  seen  by  the  right  party  and  that  the  said  James 
E.  Smith  knew  them  all  and  could  take  care  of  that  end  of  the 
game." 

It  thus  appears  that  the  charge  of  perjury  is  predicated 
upon  the  testimony  of  the  defendant,  concerning  three  con- 
versations with  Smith  which  defendant  testified  he  held  with 
Smith  on  February  9,  February  12  and  March  9,  1918, 
respectively;  a  conversation  with  one  Joe  Heyman  on  March 
11,  1918,  and  one  on  the  same  date  with  Dennis  J.  Quinn. 

The  defendant  at  the  time  of  his  indictment  and  trial 
was  an  inspector  in  the- police  department.    On  January  23, 
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1018^  he  was  desigiiated  as  an  '^  acting  inspector  "  and  assigned 
to  duty  in  the  fourth  district,  the  boundarieB  of  which  are 
Forty-second  street  to  One  Hundred  and  Tenth  street,  Eighth 
avenue  and  Central  Park  West  to  the  Hudson  rirer. 

The  proofs  show  that  the  incidents  as  to  which  the  defendant 
testified  before  the  grand  jury  had  according  to  his  testimony 
and  that  of  C!ommissioner  Enright  been  substantially  embodied 
in  oral  reports  made  by  him  to  the  police  commissioner  shortly 
after  they  had  taken  place,  ostensibly  in  the  course  of  his 
official  duties,  and  that  they  were  thermfter  embodied  in 
the  form  of  affidavits  which  were  turned  over  to  the  comr 
missioner.  Th^e  is  no  evidence  that  defendant  disclosed  the 
matters  set  forth  in  the  affidavits  to  any  person  other  thai^ 
the  police  commissioner,  and  defendant  expressly  testified 
upon  the  trial  that  no  such  disclosure  was  ever  made  by  hinu 

The  testimony  tendered  by  the  People  with  respect  to 
the  various  interviews  testified  to  by  defendant  was  as 
follows:  As  to  the  first  of  these,  Hines  denied  that  he  had 
introduced  the  def^dant  to  Smith  or  that  he  had  ever  met 
them  together,  and  Smith  denied  both  the  asserted  introduction 
and  the  meeting  at  One  Himdred  and  Third  street  and 
Amsterdam  avenue,  and  testified  that  the  first  time  he  ever 
met  defendant  was  in  the  latter  part  of  February,  1918,  at 
police  headquarters  in  the  office  of  the  defendant. 

As  to  the  conversation]  which  defendant  swore  he  had 
with  Smith  on  February  12,  1918,  the  latter  denied  that 
he  had  any  conversation  with  him  at  the  time  and  place 
stated  or  that  he  had  ever  had  any  such  conversation.  There 
were  no  independent  corroborative  circumstances  established 
by  the  People  in  connection  with  the  perjury  charged,  arising 
out  of  the  defendant's  testimony  as  to  the  happenings  of 
February  12, 1918.  There  was  thus  no  corroboration  of  Smith's 
testimony.  It  was  a  matter  of  H^tiry's  oath  against  Smith's 
oath. 

As  to  the  asserted  meeting  betwe^x  Henry  and  Smith  on 
March  9,*  1918,  at  the  comer  of  Sixty-eighth  street  and  Broad- 
way, the  latter  denied  that  such  a  meeting  or  any  such  con- 
versation as^  defendant  had  testified  to,  took  place  and  he  was 
corroborated  in  those  respects  by  Hopler,  who  testified  that  he 
never  met  Smith  and  never  saw  them  together.    Hoplcff  also 
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testified  that  he  had  met  defendant  shortly  after  March  9, 
1918,  at  the  Sixty-eighth  street  police  station,  and  that  about 
a  week  lata*  he  also  met  him  at  Sixty-eighth  street  and  Broad^ 
way,  and  that  Henry  at  that  time  asked  him  whether  they 
were  shooting  craps  at  the  Chauffeurs'  Club,  of  wMch  the 
witness  then  was  president.  In  this  connection  it  appears 
that  Henry  testified  that  he  wished  to  correct  his  testimony 
as  to  Smith  introducing  Hopler  to  him,  afid  that  the  fact 
was  that  "  Hopler  came  up  and  spoke  to  me  about  members 
of  my  conunand  having  stopped  what  he  termed  a  boxing 
exhibition  in  the  Chauffeurs'  Club."  It  also  appears  that 
defendant's  original  affidavit  concerning  this  incipient  made  no 
mention  of  Smith's  introduction  of  Hopler.  Henry's  testimony 
as  to  meeting  Smith  on  March  ninth  was  corroborated  by  a 
witness.  Patrolman  Dunn,  who  said  that  he  was  in  the  company 
of  Henry  and  Smith  and  heard  the  conversation  about  Smith 
"  tipping  off  Kerrigan  in  the  motor-cycle  graft  matter." 
Dimn  also  testified  that  he  saw  Hopler  speaking  to  Henry 
and  then  going  away,  and  that  thereafter  he,  Henry,  and 
Smith  went  to  the  premises  10  West  Seventy-first  street 
occupied  by  a  Mrs.  Haber.  Defaidant  was  also  corroborated 
by  five  police  officers,  who  testified  that  they  saw  Henry, 
Smith  and  Dunn  together  on  the  night  of  March  9,  1918, 
and  one  of  them,  McLaughlin,  also  testified  that  he  saw  Hopler 
speak  to  Heniy  at  the  comer  of  Sixty-ei^th  street  and 
Broadway.  In  addition  to  this  the  witness  Hopl^  upon 
crosft-examination  admitted  that  he  knew  Kerrigan;  that  he 
had  had  difficulties  with  him;  that  on  two  occasions  he  paid 
Kerrigan  money  when  he  stopped  him  and  accused  him  of 
speeding. 

It  may  also  be  pertinent  to  state  in  this  connection  that 
Smith  admitted  that  sometime  in  April  or  early  May  at 
about  nine  o'clock  p.  m.  he,  defendant  and  a  police  officer 
went  to  the  premises  10  West  Seventy-first  street  and  made 
an  investigation  and  foimd  no  violation  of  law  there. 

As  to  the  defendant's  testimoiiy  relative  to  Joe  Heyman 
and  meeting  Quinn,  Heyman  was  not  produced  as  a  witness, 
and  the  only  witness  for  the  People  in  support  of  the  charge  of 
perjury  was  Smith's  brother-in*law,  Quinn,  who  while  admitting 
that  he  knew  Heyman  testified  that  Heyman  never  introduced 
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Henry  to  him  and  that  he  had  never  met  Henry  in  his  life  until 
he  saw  him  in  the  grand  jury  room  in  March,  1920.  There 
was  thus  no  corroboration  by  any  witness  or  by  indq>endent 
circumstances  of  ibe  dbarges  of  perjuiy  in  ooimection  with  the 
Heyman  and  Quinn  conversations. 

The  law  is  well  settled  that,  there  can  be  no  conviction 
for  the  crime  of  perjury  where  the  only  evidence  of  the  false 
swearing  is  that  of  the  accusing  witness,  who  if  he  had  not 
testified  would  thereby  have  admitted  his  own  guilt.  {People 
V.  StuBrgiSf  110  App.^  Div.  1.) 

In  People  v.  Doody  (72  App.  Div.  372)  the  court  said: 
'^  Where  oral  evidence  is  reUed  upon  to  convict  a  person  of 
perjury,  it  is  neecesary  to  produce  at  least  two  witnesses, 
or  one  witness,  suppcnrted  by  corroborating  and  independent 
circumstanees." 

Testing  the  value  of  the  People's  proof  by  the  rule  that 
corroboration  of  the  testimony  of  a  single  witness  is  essential, 
it  is  evident,  in  so  far  as  the  indictment  charges  perjury  on 
February  12,  1918,  and  March  11,  1918,  that  there  could  not 
have  been  a  conviction.  Had  the  defendant  moved  for 
a  withdrawal  of  these  charges  from  the  consideraticm  of  the 
jury,  the  motion  should  have  been  grantekl. 

As  to  the  charges  rdating  to  Februai^  9,  1918,  we  find 
corroboration  of  Smith's  testimony  in  that  giv^i  by  the 
witness  Hines,  who,  however,  nuist  be  considered  aa  an 
interested  witness,,  since  his  corroboration  of  Henry's  testimony 
would  be  an  admission  of  his  own  guilt. 

This  brings  us  to  the  consideratian  of  the  remaining  charge 
in  the  indictment  involving  the  happ^iings  on  March  9, 
1918«  The  denials  of  Smith  are  corroborated  by  Heeler's 
testimony,  which  would,  however,,  be  ccxisiderably  weakened 
if  the  jury  accepted  the  correction  made  by  defendant  of  his 
testimony  wherein  he  stated  that  Hc^r  had  been  introduced 
to  Um  by  Smith,  and  would  have  been  still  further  weakened 
if  the  jury  bdieved  the  teetimony  (rf  Palarolmen  Dunn  and 
McLaughlin  to  the  effect  that  they  saw  Hopler  speak  to 
Henry  on  the  occasion  in  question,  taken  in  connection  with 
Heeler's  admissions  that  he  knew  Kerrigan  and  that  he  had 
met  Henry  at  Sixty^ighth  street  and  Broadway  on  a  date 
later  than  March  ninth. 
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Beeides  we  find  that  Henry's  testimony  was  corrobcH^ted 
by  Dunn  and  five  other  policemen,  who  so  far  as  the  record 
shows  were  all  disinterested  witnesses  and  that  Smith  admitted 
that  he  entered  the  premises  No.  10  West  Seventy-first  street 
with  Henry  and  a  police  officer  but  on  a  date  other  than 
March  ninth.  We  are  not  advised  by  the  record  whether 
the  jury  found  the  defendant  guilty  of  perjury  in  all  the  respects 
charged  in  the  indictment  or  only  in  one  or  more. 

The  learned  court  charged  the  jury  that  they  need  not 
find  that  the  defendant  was  not  telling  the  truth  '*  in  each  of 
the  details  of  these  various  conversations,"  but  if  they  "  have 
a  reasonable  doubt  as  to  whether  a  part  of  the  convmation 
at  a  particular  meeting  took  place,  but  as  to  any  of  the  facts 
of  the  meetings  which  are  denied  by  Smith,  if  on  any  of  those 
meetings  which  are  denied  by  Smith,  you  are  satisfied  beyond 
a  reasonable  doubt  that  they  did  not  occur,  then  the  drfendant 
would  be  guilty  of  perjury  in  swearing  that  they  did  occur.'* 

In  view  of  this  charge  and  of  the  fact  that  the  court  did 
not  charge  as  to  the  necessity  of  corroborative  proof  on 
the  part  of  the  People,  it  may  well  be  that  the  jury  may  have 
found  the  defendant  guilty  of  perjury  cm  one  or  more  of  the 
charges  in  which  there  was  no  corroboration  whatsoever, 
and  not  upon  the  charges  in  which  there  was  corrobomtion. 

No  request,  however,  seems  to  have  been  made  <mi  behalf  of 
the  defendant  that  the  court  charge  the  jury  as  to  the  legal 
necessity  of  corroboration,  nor  was  there  any  motion  made 
that  the  court  withdraw  from  their  consideration  any  of  the 
charges  which  were  not  corroborated. 

Whether  or  not  this  court  would  be  warranted  in  the 
interest  of  justice  in  reversing  this  judgment,  notwithstanding 
the  omission  of  coiinsel  to  raise  the  question  of  corroboration, 
we  need  not  now  decide.  In  connection,  however,  with  the 
matters  which  we  are  now  about  to  discuss,  it  is  important 
to  bear  in  mind  the  character  of  the  proof  which  we  have 
outlined  and  the  legal  situation  in  which  the  def aidant  was  put 
by  the  failure  to  eliminate  some  of  the  charges  in  the  indictment 
from  the  consideration  of  the  jury.  It  is  also  important 
to  consider  the  close  issues  of  fact  which  were  created  by 
the  sharp  conflict  of  the  testimony  of  interested  witnesses, 
as  bearing  upon  the  importance  of  a  strict  observance  of 
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the  rules  of  evidence^  that  no  matters  be  injected  into  the 
ease  excepting  such  as  may  be  admissible  upcm  the  questions 
ci  fact  to  be  submitted  to  the  jury. 

The  learned  Attomey-G^oeral  commenced  his  crose-exami- 
nation  of  the  defendant  by  askiilg  him  whether  he  was 
acquainted  with  certain  police  inspectors  named,  Dennis 
Sweeney,  John  H.  Murtha,  James  F.  Thompson  and  James  F. 
Huasey,  who  had  been  indicted  and  convicted  of  conspiracy 
in  1913  during  the  Whitman  aclministration  of  the  district 
attorney's  office.  Ob}eeti(m  was  duly  made  by  defendant's 
counsel  to  such  examination,  but  the  court  overruled  the 
objections  and  d^endant  excepted.  There  was  not  the  sUghtest 
evidence  in  the  case  that  defendant  had  any  connection 
whatsoever  with  the  matters  involved  in  the  conviction  in 
May,  1913,  of  those  inspectors,  or  indeed  that  Assistant 
ZMstrict  Attorney  Smith  had  anything  to  do  with  their 
conviction. 

This  examination  was  followed  by  the  Attorney-General's 
reading  from  newq>aper  clippings  with  big  headlines,  coupled 
with  questions  as  to  whether  defendant  had  read  these  articles. 
The  following  are  illustrations  of  the  character  of  these  news- 
paper articles  read  before  the  jiuy  and  the  questions  put 
to  the  defendant  concerning  them  over  defendant's  objections 
and  ejcceptions:  ''  Q.  Well  did  you  read  any  newspaper 
articles  with  big  headlines,  for  instance,  to  the  effect  that 
a  $200,000  levy  had  been  made  by  gamblers  for  immunity 
and  that  a  high  police  official  had  declared  that  a  slush  fund  of 
$200,000  and  probably  more  had  been  raised  to  guarantee 
that  gambling  interests  would  be  protected,  did  you  read  any 
such  thing?  "  Not  the  slightest  attempt  was  made  to  show 
defendant's  relation  to  any  slush  fund  or  to  any  inmumity 
of  gambling  interests.  ''  Q.  Were  you  suiomoned  bef<»-e  the 
grand  jury  in  connection  with  the  shootii^  of  a  gamble 
named  Arnold  Rothstein,  or  sent  for?  Did  you  read  in  faring 
headlines  in  the  newspapers  at  the  time,  '  Inspector  Henry  and 
aides  before  Grand  Jury  today;  Swann  seeking  facts  about 
the  shooting  of  detectives  whom  Gambler  Rothstein  is  said  to 
have  been  taken  to  the  hospital? '  Q.  Did  you  read  that 
Assistant  District  Attorney  James  Smith  before  the  grand 
juiy  with  reference  to  tiiis  Rothstein  case  had  for  several 


Digitized  by 


Googk 


186  People  v.  Henrt. 


First  Department,  AprU,  1981.  [Vol.  106 

hours  questioned  Captain  Charles  H.  McKmner,  and  four 
detectives  of  Inspector  Henry's  sta£F;  did  you  read  that  or 
were  you  otherwise  informed  of  it?  Q.  Did  you  read  that 
this  grand  jury  was  going  to  check  bank  accounts  of  police 
officers  in  a  wholesale  inquiry;  that  it  was  ignoring  Inspector 
Henry  in  the  investigation  of  pofice  graft  in  his  district;  did 
you  read  that?  Q,  Mr.  H«iry,  were  you  aware  of  the  indict^ 
ment  by  a  Grand  Jury  of  this  county  in  proceedings  conducted 
by  District  Attorney  James  E.  Smith  of  Augustus  Drum 
Porter,  a  Deputy  Police  Commissidiier,  an  indictment  found 
this  year?" 

The  indictment  last  referred  to  was  filed  on  March  20,  1920. 

In  the  sununation  of  the  learned  Attomey-^^eneral,  which 
is  printed  in  the  record  on  appeal,  he  stated:  ''  What  is  the 
genesis  of  all  this  matter?  How  did  this  p^jiuy  come  to  be 
committed?  Well,  there  was  friction  between  the  district 
attorney's  office  and  the  police  department,  and  they  got  to 
calling  each  other  names  andit  antedated  this  administration." 
iDefendant's  counsel  objected  to  the  statement  of  the  Attorney*^ 
General,  on  the  ground  that  there  was  no  evidence  of  enmity 
between  the  poUce  dq>artment  and  the  district  attorney's 
c^ce  and  that  if  there  were  it  is  not  chargeable  against  this 
defendant  Henry.  The  court  in  ruling  upon  the  objection 
said:  ^^  So  far  as  I  understand,  it  is  simply  a  statement  made 
by  the  Attorney-Genital  as  to  which  there  is  proof  to  support 
that  there  was  friction  between  the  pohoe  departm^t  and 
the  District  Attorney's  office,  even  in  the  administration  of 
Governor  Whitman;"  Delendant's  counsel  tiien  said: 
''What  I  mean  is,  if  your  Honor  please,  that  this  friotion 
between  the  Police  Department,  if  there  is  such  a  thing,  and  • 
the  District  Attorney's  office  is  not  proper  evidence  against 
this  defendant  and  therefore  not  the  proper  mibject  of  com* 
ments  by  the  Attorney-General.  (The  Court)  I  do  not  think 
that  there  is  any  impropriety  in  the  summing  up  so  far  made." 
Shortly  after,  the  Attorney-General  stated:  '*  Even  undtf* 
Whitman's  administration  four  police  inspectors  had  been 
convicted  and  sent  to  prison  for  conspiracy,  Sweeney,  Murphy 
and  four  or  five  others."  Upon  objection  being  made  to 
the  remarks  just  quoted,  the  Attorney-General  continued: 
"  Now  I  did  not  bring  that  out  for  the  purpose  of  having  any 
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of  you  brieve  that  Doimimok  Heiuy  was  in  any  way  ooncerned 
with  the  conspiracies  for  whieh  those  inspectors  were  con^ 
victed.  That  was  not  the  object  of  the  question  at  all.  It 
was  simply  to  show  that  when  the  District  Attorney's  office  isr 
putting  the  inq)ectorB  m  State  Prison,  thei^  is. bound  to  be  in 
the  Police  Department  a  feeling  of  apprehension  and  that  the 
District  Attomejr^s  office  is  not  its  good  friend.'' 

Sufficient  has  been  shown  to  demonstrate  that  the  purpose 
of  cross-examining  the  defendant  along  the  lines  indicated 
was  either  to  establish  a  motive  for  deff^idant's  allied  false 
Utterances  or  to  create  an  atmosphere  of  hostiUty  against 
the  police  department  which  would  reflect  adversely  upon 
the  defendant  and  those  of  his  witnesses  who  weiie  poUce 
officers. 

Saving  the  Rothstein  incident,  which  occurred  in  the 
defendant's  inspection  district,  tiiiere  was  no  pretense  that 
either  &nith  or  defendant  was  in  any  way  concerned  with  any 
of  the  other  matters  in  the  newspapers  as  to  which  he  was 
interrogated.  To  search  for  a  personal  motive  of  defendant 
to  injure  Smith  because  of  the  ezistenpe  of  bad  blood  and 
friction  between  the  police  department  and  the  district  attorney 
is  travding  far  afield.  The  natural  effect  of  calling  attention 
to  glaring  and  sensational  headlines  in  the  newspapers  would 
be  to  inflame  the  minds  of  the  jiuy  with  the  idea  that  the 
police  department  was  a  hotbed  of  corruption  and  that  the 
ddf^idant  was  a  fair  type  of  its  personnel  and  that  he  was 
inimical  to  the  district  attorney.  The  tendency  of  such.. an 
examination,  no  matter  what  answers  defendant  might  giye  to. 
the  objectionable  questi<ms  put  to  him,  would  uncpnscipusly 
*be  to  bias  the  jury  against  him  and  to  lead  them  astray  from 
the  consideration  of  a  criminal  charge  against  him  as  an 
individual  upon  legal  proofs  upon  the  charges  of  perjury  and 
to  treat  the  case  as  though  the  police  department  was  on  trial. 

It  seems  to  us  that  the  fbllbwing  criticisms  by  this  court 
in  Peoj>U  v.  Saitta  (170  App.  Div.  666,  667)  are  peculiarly 
appropriate  to  the  cross-examination  of  the  defendant  in  the 
instant  case:  '^  Second.  The  main  ground  upon  which  we  are' 
of  opinion  that  this  judgment  should  be  reversed,  is  by  reason 
of  the  cross-examination  of  the  defendant  himself.  He  was 
asked  by  the  district  attorney  as  to  his  relations  with  other 
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matterB  and  as  to  misconduct  connected  therewith,  especially 
as  to  his  relations  with  several  parties  by  the  name  of  Musioa, 
whose  actions  had  become  notorious  in  the  criminal  history  of 
the  city.  He  was  shown  to  have  been  the  attorney  for  several 
of  these  parties,  if  not  all  of  them,  and  it  was  shown  that  his 
client  had  been  imprisoned  for  a  considerable  period  of  time. 
It  was  true  that  all  charges  impUed  in  the  questions  asked 
him  with  reference  to  his  own  criminal  misconduct  were  denied 
by  him,  but  the  examination  by  the  district  attorney  was  so 
persistent  as  in  itself  to  present  before  the  jury  a  distinct 
charge  by  the  district  attorney  of  irregular  and  criminal 
misconduct  in  connection  with  his  relations  with  his  clients. 
Not  only  was  this  examination  so  persistently  prosecuted  by 
the  district  attorney  as  to  impress  the  jury  with  his  belief 
of  the  defendant's  guilt  in  his  relations  with  these  parties, 
but  the  court  itself  joined  with  the  district  attorney  in  ext^isive 
cross-examination  of  the  defendant  upon  these  several  matters, 
giving  force  and  impressiveness  to  the  implied  charge  which 
the  cross-examination  of  the  district  attc»*ney  itself  presented. 
This  was  carried  to  such  an  extent  as  to  leave  this  court  with 
the  impression  that  the  defendant  was  not  convicted  alone 
upon  this  charge  of  larceny,  but  in  part  at  least  upon  other 
matters  not  relevant  to  the  issue  and  to  which  the  defendant 
could  make  no  answer  except  that  of  his  own  denial." 

In  addition  to  what  is*  said  in  the  Saitta  Case  (supra)  we 
would  say  that  aside  from  their  utter  irrelevancy  as  evidence 
it  was  highly  improper  to  read  items  and  headings  from 
newspapers  which  were  purely  hearsay,  as  if  they  imported 
verity  and  were  tantamount  to  admissible  evidence  of  the 
matters  to  which  they  related. 

The  judgment  of  conviction  should  be  reversed  and  a  new 
trial  ordered. 

DowuNG,  Lauohlin,  Smith  and  Merbell,  JJ.,  concur. 

Judgment  reversed  and  new  trial  ordered.  Settle  order  on 
notice. 


Digitized  by 


Googk 


BLUHBlfFlELD  V.  AHONSOK.  189 


Ap|».  BiT.  189]  First  DetMurtmMrt,  April,  im. 


Sabittel  Blttmbnfeld,  Respondent^  v.  Max  Aronson  and 
Lena  Bebkstbin,  Appdlants. 

First  Department,  April  8, 1021. 

Landlord  and  tanAnt  —  eolor^ement  in  Smureme  Court  of  specifle 
parf ormaaee  of  eontraet  to  leaie  property  in  city  of  New  York  — 
injunction  m  incidental  proTiiional  remedy  —  deposit  on  old 
lease  cannot  be  deemed  part  parf ormance  of  anefed  new  lease  — 
when  tenant  is  duly  notified  that  new  lease  win  not  be  exeeuted 
at  old  rental  —  Statute  of  Trauds  complete  defense. 

A  suit  by  a  lessee  to  enforce  speoifio  performanoe  of  an  alleged  executory 
contract  for  a  lease  of  property  in  the  city  of  New  York  is  properly  brougiit 
ia  the  Supreme  Court,  and  in  such  case  injunctive  power,  when  invoked, 
is  an  appropriate  provisional  remedy  innndmt  to  the  action  itself. 

A  deposit  made  on  an  old  lease  cannot  be  treated  as  a  part  performance 
of  an  alleged  new  lease,  where  the  old  lease  had  not  expired,  and  the 
landlord  was  not  bound  to  return  the  deposit  until  the  expiration  of 
the  lease  which  was  subsequent  to  the  date  when  an  action  to  enforce 
the  specific  performanoe  of  a  contract  for  a  new  lease  was  ii^tuted. 

Where  the  plaintiff  had  held  under  successive  leases  two  places  owned 
by  the  defendant,  and  several  months  prior  to  the  expiration  ci  the  leases 
defendant's  janitor  and  rent  collector  filled  out  two  leases  for  the  same 
rental,  prooiu^  plaintiff's  signature  and  forwarded  the  leases  to  the 
landlord  who  did  not  sign  them,  but  five  months  before  the  expiration 
of  the  leases  sent  plaintiff  a  registered  letter  stating  that  rent  would 
be  at  a  higher  rate  and  that  plaintiff  thereby  was  given  the  first  oh<Hoe, 
plaintiff  was  duly  notified  that  the  leases  would  not  be  renewed,  and 
he  is  not  entitled  to  spedfio  enforcement  of  the  contract  to  lease. 

Vnder  the  circumstances  the  Statute  of  Frauds  is  a  complete  defense  to 
plaintiff's  claim. 

Appsal  by  the  defendants,  Max  Aronson  ajod  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  8th  day  of  July,  1920,  on  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Special  Term  directing 
the  defendants  to  execute  and  deliv^  to  plaintiff  a  leaae  in  the* 
form  of  "  Exhibit  A  "  annexed  to  the  judgment,  and  enjoining 
defendants  from  interfering  with  plaintiff's  possession  of 
the  premises  in  question  until  the  lease  is  signed,  and  from 
commencing  or  prosecuting  any  action  or  proceeding  for 
the  recovery  of  said  premises. 
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I.  Maurice  Wormser  of  counsel  [/•  Oainsburg,  attorney],  for 
the  appellants. 

John  Bogarty  for  tbe  respondent. 

Greenbaum,  J.: 

The  plaintiff  was  a  lessee  under  successive  leases  in 
continuous  possessioft  since  lOTl  of  the  <50fner  store  in  the 
premises  known  as  62-64  Forsythe  street  and  119"Hester  street, 
Manhattan.  In  the  latter  part  of  Septenaber,  1919,  one 
Elea\biu*g,  who  was  then  the  jamtor  and  rent  collector  of  the 
premises,  negotiated  with  plaintiff  for  a  new  lease  to  eem- 
n[ience  upon  the  expiration  of  the  term  of  the  existing  lease, 
which  was  April  30,  1920.  It  appears  that  Kleinburg  himself 
prepared  two  copies  of  a  proposed  new  lease  for  the  term  of 
five  years  at  the  yearly  r^ital  of  $3,240  and  procured  plaintiff's 
signature  to  them;  that  he  assured  the  plaintiff  that  the 
leases  would  be  all  right  and  that  one  of  them  woxild  be  returned 
to  him  as  soon  as  the  landlords  signed  the  two  copies.  Plaintiff 
testified  that  in  October,  1919,  when  he  met  defendant 
Aronson  at  the  premises,  he  spoke  to  him  about  the  leases  and 
that  Aronson  told  him  he  had  forgotten  to  bring  them  along, 
but  that  he  would  mail  them  to  him.  Aronson  denied  that  he 
niade  such  a  statement  and  testified  that  he  regarded  the 
signing  of  the  leases  by  plaintiff  as  a  proposal  and  that  he 
wanted  S325  per  month  or  a  total  of  $3>900  per  annum  but  that 
plaintiff  was  not  willing  to  pay  that  rental. 

Accepting  as  we  shoxild  the  plaintiff's  version  of  the  con- 
versations to  which  he  testified,  the  undisputed  additional 
facts  are  that  defendant  did  not  send  him  a  lease  as  promised 
imd  that  on  November  nineteenth  he  received  a  regfetered 
letter,  sent  in  behalf  of  the  defendants  in  which  he  was  told: 
'*  If  you  wish  to  have  a  renewal  of  your  lease  on  the  comer 
store,  we  herewith  beg  to  notify  you  that  the  rent  of  samfe 
will  be  $825  per  month.  We  are  sending  you  this  registered 
letter,  in  order  that  you  should  not  complain  that  we  did  not 
give  you  first  preference  on  it.  We  have  an  offer  from  another 
party,  but  being  that  you  are  an  old  tenant  we  wish  to  give 
you  the  preference.  Will  kiildly  ask  you  to  answer  yes  or  no 
at  once  by  return  of  mail." 

Plaintiff  did  not  reply  to  this  letter  and  he  admitted  upon 
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the  trial  that  he  knew  in  December  that  defendants  w6uld 
not  enter  into  a  leaise  upon  thia  ierms  which  he  desired*  It^ 
therefore;  is  the  fact  that  for  at  least  five  montiis  bef oro  the 
expiration  of  plaintiff's  term  he  knew  that  tiie  defendants 
would  not  lease  to  him  the  premises  upon  his  terms* 

On  April  thirtieth.  Hie  last  day  of  the  term,  def  todants  were 
served  with  an  order  to  show  cause  in  this  action,  enjoining 
them  from  commencing  or  prosecuting  any  proceeding  to 
recover  the  possession  of  the  pret^odses. 

The  learned  trial  justice  found  as  matter  d  fact  thai  the 
plaintiff  relied  upon  the  statements  and  rjgpiesentations 
made  to  him  by  defendants  that  the  leases  would. be  executed 
by  them  and  that  plaintiff  need  not  worry  because  of  hk 
failure  to  receive  the  leases,  and  furth^  found  thaf  in  reli<» 
ance  thereon  made  no  efforts  to  negotiate  further  with  the 
defendants  herein  or  to  seek  suitable  quarters  for  his  business 
elsewhere  and  the  defendants  are  estopped  froin  asserting  in 
truth  and  in  fact  Uiat  they  had  not  signed  and  exisouted  the 


The  appellants  contend  (a)  that  the  court  should  not  have 
entertained  jurisdiction  upon  the  facts  presented  since  the 
tenant  could  assert  his  equitable  defense  in  the  Municipal* 
Court  if  and  when  the  landlofd  brought  siunmary  proceedings 
to  disposses  him;  (b)  that  the  Statute  of  Frauds  (Real  Prop. 
Law,  §§  242,  259)  is  a  complete  defense  to  plaintiff's  claim 
since  nothing  was  done  by  the  plaintiff  to  take  the  base  out* 
of  the  operation  of  the  statute;  and  (c)  that  plaintiff  was  not 
and  could  not  have  been  lulled  into  security  or  beguiled  into 
making  no  efforts  to  seek  suitable  quarters  dsewhere. 

As  to  the  first  point  it  suffices  to  say  that  this  action  was 
in  form  properly  brought  to  eniorce  specific  performance 
of  an  alleged  executory  contract  for  a  lease  and  that  the 
injunctive  power  invoked  was  an  appropriate  provisional 
remedy  incident  to  the  action  itself.  (Shea  v.  Keeneyy  165 
App.  Div.  628;  Pittslmrg  Amusement  Co.  v.  Ferguson^  100 
id.  453;  Steiner  v.  Hellman^  7  id.  24S;  Covert  v.  Brinkerhoff, 
41  Misc.  Rep.  280;  l^mon  v.  Schmitt,  137  App.  Div.  625.) 

It  seems  to  us,  however,  that  the  Statute  of  Frauds  is  a 
complete  defense  to  plaintiff's  claim.  (Real  Prop.  Law, 
§§  242,  259.) 
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There  was  no  written  contract  of  lease  subBcribed  by  the 
defendants  or  by  their  lawfully  authorized  agent  as  required 
by  statute,  nor  waa  there  any  part  performance  of  the  alleged 
agreement  to  lease. 

Plaintiff  calls  attention  to  the  fact  that  the  defendants 
had  a  deposit  on  the  lease  expiring  on  April  thirtieth  and  that 
the  deposit  may  be  treated  as  a  part  performance.  But  the 
deposit  applied  exeludvely  to  the  former  lease  and  the  defend- 
ants were  not  obliged  to  return  it  before  May  first,  b^ore 
which  date  this  action  waa  c<»mn^iced. 

As  to  the  plea  that  plaintiff  was  '^  lulled  to  sleep  "  by 
defendants'  assurances  that  he  had  a  good  lease  for  five  years 
and  had  nothing  to  worry  about,  and  that,  therefore,  he  made 
no  attempts  to  secure  a  store  elsewhere  th^re  is  not  a  scintilla 
of  evidence  to  sustain  it. 

Plaintiff  testified  that  he  was  told  by  defendants  a  few 
days  after  he  had  signed  the  leases  that  one  of  them  would 
be  returned  signed  by  defendants,  but  that  it  was  not  returned 
to  him.  He,  therefore,  had  knowledge  within  a  few  days  after 
he  had  signed  the  leases  that  although  one  of  them  was  to 
be  retiuned  signed  by  defendants,  it  was  not  returned  to 
him,  and  that  defendants  did  not  keep  their  alleged  promise. 
He  also  admitted  that  he  received  the  registered  letter  written 
in  behalf  of  defendants  on  November  nineteenth,  upwards 
of  five  months  before  the  expiration  of  the  term  of  his  then 
existing  lease  in  whidii  he  was  apprised  that  defendants  would 
only  renew  the  lease  upon  the  basis  of  a  monthly  rental  of 
$325.  It  also  appears  that  he  knew  of  the  efforts  of  the 
defendants  to  lease  the  premises  to  others.  There  was  thus  a 
oomplete  absence  of  any  proof  which  would  indicate  that  he 
relied  upon  defendants  ultimately  signing  the  lease. 

He  had  ample  time  within  which  to  lease  elsewhere.  The 
cases  relied  upon  by  plaintiff  do  not  apply.  In  Raskamn 
Scott  Co.  v.  Thomas  (175  App,  Div.  84)  the  owner  of  property 
wrote  a  letter  to  her  agent,  with  whom  she  had.,directed  the 
tenant  to  negotiate,  and  stated  in  detail  in  this  letter  the 
terms  upon  which  she  was  willing  to  renew  the  lease;  and  this 
court  held  in  an  opinion  written  by  Mr.  Justice;  Smith  that 
this  was  a  sufficient  memorandum  in  writing  to  satisfy  the. 
Statute  of  Frauds.    There  is  absolutely  no  note  or  memoran- 


Digitized  by 


Googk 


Bluiibinfeld  v.  Aronsok.  193 

App.  DiT.  180]  First  Department)  April,  1981. 

dum  of  any  kind  signed  by  the  landlord  or  any  agent  of  thdrs 
in  the  instant  case. 

In  Roedmann  v.  Hertel  (78  Misc.  R^.  55)  it  appeared  that 
the  day  after  an  unsigned  lease  was  given  to  the  party,  he 
paid  a  deposit  and  received  a  receipt  reciting  a  five-year  lease, 
and  then  entered  into  possesion  and  made  perman^it  improve* 
nients  which  cost  a  consid^^ble  amoimt  of  money.  The  court 
held  under  these  circumstances  that  there  was  evidence  to 
show  part  performance  and  a  sufficient  compliance  with  the 
statute  to  justify  specific  performance  of  the  agreement. 

This  case  is  also  to  be  distinguished  from  Jones  v.  VaU 
(N.  Y.  L.  J.  Nov.  6,  1919)  which  relied  upon  Oreimel  v. 
O'Cannar  (119  N.  Y.  Supp.  660;  mod.  &  affd.,  133  App.  Div. 
887).  In  the  last-mentioned  case  the  tenant  purchased  a 
liquor  store  and  went  into  possession  thereof  and  made  sub- 
stantial improvements  thereon  relying  upon  the  landlord's 
promise  of  renewal,  thus  sowing  piyi^  performance. 

In  Jones  v.  Vail  (supra)  a  motion  was  made  at  Special 
Term  for  an  injunction  pendente  lite.  The  memorandum  filed 
states  that  the  plaintiff  ''  abandoned  his  plans  to  locate 
elsewhere,  remained  in  possesaon  and  paid  the  rent  reserved '' 
and  that  the  court  rehed  upon  part  p^ormanee  in  holding 
that  the  case  was  not  within  the  statute,  citing  section  270 
of  the  Real  Property  Law  which  reserves  the  "  powers  of 
courts  of  equity  to  compel  the  specific  performance  of  agree- 
ments in  case  of  part  performance." 

If  defendants  promised  to  give  plaintiff  a  lease  for  five 
years  upon  terms  orally  agreed  upon,  the  failure  to  live  up 
to  his  oral  promise  while  morally  indefensible,  would  not 
amount  to  a  fraud  in  law  or  equity,  to  afford  plaintiff  refief . 
(LetV  V.  Brush,  46  N.  Y.  589,  597.) 

Courts  will  not  permit  the  Statute  of  Frauds  to  be  used 
as  an  instrument  of  fraud,  and  specific  performance  will  be 
decreed  where  it  appears  that  as  part  of  a  fraudulent  scheme 
one  is  deprived  of  a  valuable  right  or  property,  as  exemplified 
in  Ryan  v.  Dox  (34  N.  Y.  307)  and  in  the  cases  described  in  the 
opmion  in  Wheeler  v.  Reynolds  (66  N.  Y.  227,  234). 

But  there  is  no  proof  of  fraud  in  the  instant  case.    Indeed, 
the  facts  in  this  case  are  peculiarly  such  as  would  impel  a 
App.  Div.—  Vol.  CXCVI.        13 
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court  of  equity  to  uphold  the  Statute  of  Frauds  and  take  no 
notice  of  an  alleged  agreement  resting  upon  oral  evidence. 
(Whaler  V.  Reynolds^  supray  232.) 

The  10th  and  11th  findings  of  fao4  as  well  as  the  Ist  and 
2d  conclusions  of  law  embodied  in  the  decision  of  the  trial 
court  are  hereby  reversed  and  the  proposed  findings  of  fact 
submitted  by  the  defendant  numbered  T-a^  9,  10^  11  and  13, 
which  were  refused  by  the  learned  trial  justice  as  well  as  1, 
2,  3,  5  and  6,  proposed  conclusions  of  law,  which  the  trial 
court  refused  to  find,  are  hereby  found. 

The  jlidgment  is  reversed  and  the  complaint  dismissed, 
with  costs. 

Clarke,  P.  J.,  LAUorajN,  Smith  and  Page,  JJ.,  concur. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with 
costs.    Settle  order  on  notice. 


Marcus  E.  CxniiMrrrGS,  Trading  as  M.  R.  Flooring  Co., 
Plaintiff,  v.  Broadway-94th  Street  Realty  Co.,  Inc., 
Appellant,  Respondent,  Impleaded  with  Hedden  Iron 
Construction  Company  and  Others,  Defendants,  and 
Pollack  &  O'Neill,  Inc.,  Respondent,  Appellant. 

First  Department,  April  8,  1921. 

Lieng  —  mMhanioi'  liens  —  default  by  owner  in  payment  relieves 
contractor  from  agreement  not  to  file  lien  —  guaranty  of  payment 
signed  by  president  of  owner  individually  is  unilateral  contract 
and  ineffective  as  between  owner  and  contractor  —  interest  not 
allowed  on  contractor's  unliquidated  claim. 

Default  by  an  owner  in  making  payments  to  a  contractor  relieves  the  latter 
from  its  agreement  not  to  file  a  notice  of  lien. 

An  agreement  signed  by  the  president  of  the  owner  individually,  but  not 
by  the  owner  or  the  contractor  guaranteeing  payments  to  the  latter,  is 
unilateral,  and  ineffective  as  between  the  owner  and  contractor.  A 
contractor  is  not  entitled  to  interest  on  an  unliquidated  claim. 

Appeal  by  the  defendant,  Broadwayr94th  Street  Realty 
Co.,  Inc.,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
defendant  Pollack  &  O'Neill,  Inc.,  entered  in  the  oflBce  of 
the  clerk  of  the  county  of  New  York  on  the  17th  day  ol  June, 
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1920;  on  the  decision  of  the  court;  rendered  after  a  trial  at 
the  New  York  Special  TenU;  awarding  to  defendant  Pcdlaek  & 
O'Neill;  Inc.;  the  sum  of  $6;  175.60;  and  adjudging  a  lien  for 
that  amount  against  the  premises  described  in  the  complaiat; 
and  also  from  an  intermediate  order  entered  in  said  clerk's 
office  on  the  26th  day  of  November;  1919;  denying  appdlant 
leave  to  serve  an  answer.  Witii  respect  to  the  last-mentioned 
appeal  it  suffices  to  state  that  though  ih&ce  was  no  formal 
answer,  the  case  went  to  trial  with  the  understanding  that 
all  the  allegations  of  the  complaint  were  deemed  controverted 
and  all  defenses  interposed. 

Appeal  by  the  defendant.  Pollack  &  O'Neill;  Inc.;  from  so 
much  of  said  judgment  as  disallows  said  defendant  interest 
on  the  amount  of  the  judgment  from  September  14;  1917;  to 
the  date  of  the  entry  therecrf. 

Joseph  A.  Seidmtm,  for  the  defendant  Broadway-94th 
Street  Realty  Co.,  Inc. 

Albert  M.  LeCy  for  the  defendant  Pollack  &  O'Neill;  Inc. 

GbeekbauM;  J.: 

Before  the  case  went  to  trial  the  action  was  discontinued 
so  far  as  the  plaintiff  was  concerned  and  thereafter  was  treated 
as  though  Pollack  &  O'Neill,  Inc.;  was  the  plaintiff  and  the 
Broadway-94th  Street  Realty  Co.;  Inc.;  the  defendant.  The 
factS;  briefly  stated,  are:  That  the  contractor  had  entered  into 
a  contract  with  the  owner  for  the  purpose  of  doing  certain 
plumbing  work  in  connection  with  the  erection  of  the  building 
known  as  the  Hotel  Apthorp  situated  at  Broadway  and  Ninety- 
fourth  street;  borough  of  Manhattan. 

The  Broadway-94th  Street  Realty  Co.,  Inc.,  was  the  owner 
in  fee  of  a  part  of  the  premises  covered  by  the  building  and 
the  lessee  of  one  Higgins  as  to  the  remainder.  Contempo- 
raneously with  the  making  of  the  plumbing  contract  in  ques- 
tion, the  contractor  executed  what  has  been  called  a  release 
of  lien  for  a  valuable  consideration  imder  which  it  agreed 
"not  to  file  any  liens  or  claim  against  the  said  Hig^ns 
personally  or  against  the  aforesaid  premises,  or  any  part  thereof; 
or  against  any  building  or  buildings  or  other  improvements 
erected  or  made,  or  to  be  erected  or  made  thereon  or  against 


Digitized  by 


Googk 


196      CUMMINGS  V.  BBOADWAY-94TH  StBBSBT  BSALTY  Co.,  InC. 
First  Department,  April,  1031.  L^oL  196 

the  leasehold  interest  af oresaid^  for  any  work  that  the  said 
contractor  might  at  any  time  do  imder  the  contract  herein 
above  referred  to,  *  *  *  and  further  covenanted  to 
release  and  in  and  by  the  said  instrument  did  release  the 
premises  above  referred  to  and  each  and  every  part  thereof, 
and  any  and  all  buildings  or  improvements  erected  thereon, 
from  any  and  every  hen,  charge  or  claim  of  any  nature  whatso- 
ever that  defendant  Pollack  &  O'Neill,  Inc.,  might  or  could 
otherwise  at  any  time  have  against  the  same,  or  any  part 
thereof,  for  work  done  or  to  be  done  or  materials  furnished 
or  to  be  furnished,  or  upon  any  other  ground  whatsoever 
growing  out  of  or  in  any  way  connected  with  or  relating  to 
the  erection  and  construction  of  any  buildiiig  or  buildings 
upon  the  said  premises." 

The  court  f  oimd  with  respect  to  this  release  that  the  owner's 
defaults  in  making  payments  imder  the  contract  reUeved 
the  contractor  from  observance  of  t^e  provisions  thereof, 
relying  upon  Greenfield  v.  Brody  (204  N.  Y.  659)  and  Kertsdier 
<fe  Co»  V.  Greene  (205  id.  522).  The  authorities  just  cited  seem 
fully  to  justify  the  proposition  that  default  in  payment  relieved 
the  contractor  from  its  agreement  not  to  file  a  notice  of 
lien.  The  opinion  in  the  Kertscher  Case  (jsupra)  indicated 
that  substantially  the  same  question  as  is  here  presented  was 
decided  in  Greenfield  v.  Brody  (supra),  which  affirmed  without 
opinion  the  Second  Department's  affirmance  without  opinion, 
139  Appellate  Division,  936. 

The  owner  also  uiges  that  in  addition  to  the  release  which 
was  executed  when  the  contract  was  made,  the  contractor 
subsequently  again  agreed  not  to  file  a  notice  of  lien. 
It  appears  that  the  court  found  upon  the  owner's  request 
without,  however,  embodying  it  in  the  decision  as  foUows: 

"  15.  That  on  or  about  the  7th  day  of  April,  1917,  the 
said  Pollack  &  O'Neill  threatened  to  file  a  notice  of  liaa 
against  the  said  premises  and  then  and  there  demanded  of 
one  Harry  Schiflf,  the  then  president  of  the  Broadway-94th 
Street  Realty  Co.,  Inc.,  that  he,  said  Harry  Schi£f,  execute 
and  dehver  to  the  said  Pollack  &  O'Neill,  Inc.,  an  instrument 
in  writing  guaranteeing  the  payment  of  the  amount  claimed 
to  be  due  imder  and  by  virtue  of  said  contract  between  the 
said  PoUak  &  O'Neill  and  the  said  Broadway-94th  Street 
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Realty  Co.,  Inc.,  and  in  considera4}ion  thereof  the  said 
Pollack  &  O'Neill,  Inc.,  then  and  there  prcmueed  and  agiieed 
not  to  file  any  notice  or  claini  a  lien  by  virtue  of  the  improve- 
ments that  wa:^  to  be  made  in  connection  with  the  said 
premises  and  mider  and  by  virtue  of  said  contract  entered 
into  between  the  said  Broadway*94th  Street  Realty  Co.,  Inc., 
and  said  PoUadk  &  O'Neill,  Inc.,  aforesaid,  and  that  relying 
upon  said  agreement,  the  said  Harry  Schiff  then  and  there 
did  execute  and  dehver  to  the  said  Pollack  &  O'Neill,  Inc., 
an  instrument  in  writing  guaranteeing  such  payment*" 

The  guaranty  referred  to  was  only  executed  by  Schiff  in 
his  individual  capacity  under  date  of  April  9,  1917,  when  the 
work  was  nearing  completion.  After  reciting  in  the  preamble 
that  certain  disputes  have  arisen  between  Pollack  &  O'Neill., 
Inc.,  and  the  Broadway-94th  Street  Realty  Co.,  Inc.,  the 
agreement  reads  as  follows: 

"  In  consideration  of  the  sum  of  one  dollar,  paid  by  each  of 
the  parties  and  other  consideration:  1.  Said  Pollack  &  O'Neill 
will  proceed  with  the  work  called  for  by  said  contract  and 
complete  the  same  with  all  possible  diligence  and  dispatch 
according  to  the  terms  of  the  contract  aforesaid  and  any 
modifications  thereof  heretofore  made.  2.  Said  Harry  Schiff 
guarantees  that  if  the  said  Broadway-94th  Street  Realty  Co., 
Inc.,  defaults  in  making  any  of  the  payments  specified  in  said 
contract  as  the  same  shall  become  due,  owing  and  payable, 
that  he  will  pay  the  amount  of  any  such  installments  in  the 
pajrment  of  which,  such  default  shall  have  been  so  made; 
provided,  however,  that  said  Harry  Schiff  shall  not  be  called 
upon  to  pay  any  amount  in  arrears  until  the  expiration  of  thirty 
days  after  written  notice  by  registered  mail  given  him  of  such 
defaults  is  giv^i  by  Pollack  &  O'Neill  to  said  Harry  Schiff. 
"  Dated  New  York  April  9th,  1917." 

^'  (Signed)  HARRY  SCHIFF." 

The  contract  as  executed  was  unilateral  and  contains  no 
recital  whatever  that  Pollack  &  O'Neill,  Inc.,  would  not 
file  a  fien  although  in  view  of  the  finding  of  the  court  we 
must  assiune  that  it  so  agreed. 

The  contract  of  guaranty  being  only  signed  by  Schiff  individ- 
ually and  by  neither  of  the  parties  to  this  action,  the  "  fifteenth" 
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finding  was  superfluous  and  wholly  unnecessary  to  the  decision 
and  evidently  was  thus  treated  by  the  trial  court.  Assuming 
that  PoUaek  &  O'Neill,  Inc.;  did  not  live  up  to  its  agreem^it 
with  Schiff  that  might  relieve  Sehiff  from  his  guaranty  but 
would  not  affect  the  rights  of  the  parties  to  this  action. 

As  to  the  contractor's  appeal  that  it  was  entitled  to  interest, 
it  seems  to  us  that  there  is  sufficient  evidence  to  justify  the 
court's  ruling  that  the  claim  was  an  unliquidated  one  and 
carried  no  interest  with  it. 

The  judgment  is  affirmed,  with  costs  to  d^endant  Pdlack  & 
O^Neill,  Inc. 

Clabke,  p.  J.,  DowLiNG  and  Page,  JJ.,  concur;  Smith,  J., 
concurs  in  result. 

Judgment  afiirmed,  with  costs  to  defendant  Pollack  & 
O'Neill,  Inc. 


Fbedbbic  G.  Toplipf,  Respondent,  v.  EuaENE  ScmMPPF, 

Appellant, 

First  Departments  April  8, 1921. 

Sales  —  action  to  recover  purchase  price  of  corporate  stock — CTidence 
*-  failure  to  show  contract  of  sale. 

In  an  action  to  reoover  the  purchase  price  of  corporate  stock,  ?ield,  on  all  the 
evidence,  that  certain  proposalB  by  letter  and  the  answers  thereto,  undw 
the  circumstances  of  the  case  and  the  form  of  the  action  brought,  did 
not  constitute  a  sale  of  the  stocky  but  merely  preliminary  negotiations 
to  the  execution  of  a  contract. 

Appeal  by  the  defendant,  Eugene  Schimpff,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
27th  day  of  October,  1920,  on  the  verdict  of  a  jury  for  $5,000 
rendered  by  direction  of  the  court. 

J.  Franklin  Tausch  of  counsel  [Tausch,  Hamilton  &  Herrlich, 
attorneys],  for  the  appellant. 

WiUiam  T.  Van  Alstyne,  for  the  respondent. 

GS£ENBAUM,  J.I 

The  complaint  sets  forth  two  causes  of  action,  one  for  the 
purchase  price  and  the  other  for  damages  for  the  breach  of 
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contract.  It  all^p»  titat  on  July  1, 1920,  the  plaintiff  entered 
into  a  contract  with  the  defendant  for  the  sale  of  10,000 
shares  of  the  capita  stock  of  the  American  Silver  Corpora- 
tion for  $5,000,  which  defendant  agreed  to  purchase  at  that 
price,  but  which  he  refused  to  accept  when  tendered  to  him. 
In  his  answer  defendant  denies  the  making  of  the  contract 
as  pleaded.  All  of  the  conversations  and  correlspbndence 
in  connection  with  the  subject-matter  of  the  transaction 
were  had  with  the  plaintiff's  attorney,  one  William  T.  Van 
Alstyne.  The  defendant  was  a  farmer  residing  in  Scranton, 
Pa.,  and  a  stockholder  of  the  American  Silver  Corporation. 
The  American  Silver  Corporation  was  a  reorganization  of  a 
company  known  as  the  Socorro  Mining  and  Milling  Com- 
pany. The  negotiations  started  in  a  letter  written  by  Van 
Alstyne,  who  was  thien  imknown  to  the  defendant,  which 
reads  as  follows: 

"  Mr.  Ettgene  Schimpff,  "  "^^  l^ift,  1920. 

"  Scranton,  Pennsylvania. 

'^  Deab  Sir:  A  client  of  mine  has  been  compelled  to  take 
over  a  certificate  of  Harry  Balfe,  trustee  for  stockholders  of 
Socorro  Mining  &  Milling  Company.  This  certificate  entitles 
my  cHent  to  receive,  on  and  after  July  1st  next,  10,000 
shares  of  American  Silver  Corporation  stock,  of  which  oorr 
poration  I  note  that  you  are  a  director. 

"  I  am  authorized  to  offer  the  above  10,000  shares  for  sale, 
if  and  when  received,  at  the  net  price  of  $.65,  the  purdiaser 
to  have  the  privilege  of  taking  up  the  stock  in  k)ts  of  4000, 
3000  and  3000  shares.  This  offer  remains  open  for  one  week 
from  this  date. 

"  I  understand  that  bank^^  are  now  placing  treasury  stock 
of  the  Silver  Co.  at  $1.25  per  share,  for  which  reason  I  ask 
you  to  treat  this  offer  afi  confidential. 

"  If  interested  to  buy,  further  details  can  be  arranged. 
*'  Yours  very  truly, 
"  VAN.  MS  WILLIAM  T.  VAN  ALSTYNE.'' 

The  defendant  paid  no  attention  to  this  letter,  whereupon 
Van  Alstyne  sent  a  second  letter,  dated  Jime  seventeenth, 
which  reads  as  follows: 
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"  Mr.  EuGBNE  ScmMPF.  "  ^"^  ^obk  June  17,  1920 

"  Scranton,  Pennsylvania. 

''Dbab  Sib:  Under  date  of  June  lOth^  I  addressed  you 
relative  to  an  offer  of  10,000  shares  of  American  Silver  Cor- 
poration, but  up  to  date  have  not  received  an  acknowledgment 
from  you. 

''  Assuming  that  this  letter  may  not  have  been  brought 
to  your  attention,  I  am  now  taking  the  liberty  of  forwarding 
to  you  a  copy  thereof  and  should  appreciate  your  courtesy  in 
advising  me  whether  or  not  you  will  be  interested  in  the  matter. 

"  Thanking  you  in  advance  for  the  acknowledgment  of 
receipt  of  this  letter,  I  beg  to  remain, 

"  Very  truly  yours, 
"  VAN  EAD  W.  T.  VAN  ALSTYNE." 

Defendant  did  not  reply  in  writing  to  this  letter  but  called 
on  Van  Alstyne  when  he  was  in  New  York  on  June  23,  1920, 
and  informed  him  that  he  knew  a  man  who  might  be  interested 
in  the  purchase  of  the  stock  at  fifty  cents  per  share.  Van 
Alstyne  said  he  would  consider  it  and  thereafter  he  mailed  a 
letter  to  the  defendant  dated  June  24,  1920,  which  reads  as 
follows: 

«  EuoENE  ScmMPF,  Esq.,      "  ^"^  YoBK,  June  24^,  1920. 
"  1610  Jefferson  Avenue, 

"  Scranton,  Pa. 

"  Deab  Sir:  Since  my  conference  with  you  at  this  office 
yesterday,  I  have  interviewed  my  client  relative  to  the  sale 
of  10,000  shares  of  American  Silver  Corporation  stock,  as  set 
forth  in  my  letters  of  Jime  10th  and  17th  to  you. 

"This  morning,  I  telegraphed  you  as  follows:  *  Offer  for 
10,000  American  Silver  accepted  at  fifty.  Am  forwarding 
contract  for  signature.'  I,  accordingly,  enclose  herewith 
agreement  and  duphcate  signed  by  myself,  which  I  trust  your 
client  will  find  satisfactory.  If  you  will  have  one  of  the 
enclosed  agreements  signed  by  your  cUent  and  return  it  to  me 
with  the  payment  called  for,  I  shall  appreciate  your  courtesy. 

"  Thanking  you  in  advance  for  your  attention  in  the  matter, 
I  beg  to  remain         ♦    Yours  very  truly, 
"  VAN  MS  W.  T.  VAN  ALSTYNE." 
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Indosed  in  the  preceding  letter  was  a  proposed  agreement 
which  reads  as  follows: 

"  New  York,  June  24«fe,  1920. 

"  For  the  sum  ol  five  thousand  dollars  ($5,000),  to  be  paid 

as  h^einafter  set  forth,  I  have  sold  to of 

Scranton,    Pennsylvania,    and    who   has 

bought  from  me  ten  thousand  (10,000)  shares  of  stock  of  the 
American  Silver  Ck)rporation,  if,  as  and  when  issued  by  the 
said  company  to  me,  payments  to  be  made  as  follows:  five 
hundred  dollars  ($500)  on  the  signing  hereof,  and  the  balance 
of  forty-five  hundred  dollars  ($4,500)  to  the  American 
Exchange  National  Bank,  Borough  of  Manhattan,  City  and 
State  of  New  York,  for  my  account  within  ten  (10)  days 
after  I  shall  have  notified  the  purchaser  by  letter  or  telegram 
that  I  have  deposited  the  said  stock  with  the  said  Bank  for 
deUvery.  If  such  notice  is  not  given  on  or  before  August  1st, 
1920,  the  sale  is  abandoned  by  both  parties,  and  I  agree  to 
forthwith  pay  back  to  said  purchaser  the  said  five  himdred 
dollars  ($500)-  GEORGE  T.  TOPLIFF. 

"By . 

^*Attomey. 

"  Scranton,  Pa.,  June  — ,  1920. 
''  I  accept  the  above  offer. 


"  Purchaser.'' 

Defendant  returned  the  proposed  contract  with  the  con- 
cluding sentence  stricken  therefrom  accompanied  by  a  letter 
of  which  the  following  is  a  copy: 

"  ScBANTON,  Pa.,  June  28,  — ^20. 
''  Wm.  T.  Van  Alstynb,  Esq., 

"  New  York  City. 
"  Deab  Sir:  My  cliant  refuses  to  sign  your  contract  in 
its  present  state.  [Italics  ours.]  He  will  deposit  five  hundred 
dollars  to  your  credit  in  either  First  National  or  South  Side 
Banks  of  this  City,  to  be  payed  to  you,  when  the  stock  is 
delivered,  subject  to  draft  for  forty-five  hundred  more,  making 
a  total  of  five  thousand.  In  case  of  failure  to  take  the  stock, 
the  five  hundred  is  paid  to  your  chent. 
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"  Contract  mvst  be  without  strings,  no  withdrawal  clause, 
he  does  not  seem  anxious,  sayQ  no  trouble  to  get  good  invest-* 
ments,  rite  at  home. 

"  CSncerely  yours, 

"  E.  SCHIMPFF/' 

Van  Alstyne  testified  that  when  he  received  this  letter  with 
the  returned  agreement  he  began  the  preparation  of  a  new 
contract  in  accordance  with  the  suggestions  in  defendant's 
letter  of  June  twenty-eighth,  but  that  he  reconsidered  the 
matter  and  decided  that  the  defendant's  letter  of  June  twenty- 
eighth  was  an  offer  and  that  it  would  be  sufficient  as  a  matter 
of  law  simply  to  accept  it,  since  that  would  estabUsh  a  con- 
tract between  the  parties.  This  testimony  of  course,  merely 
expressed  the  operatioxis  of  Mr.  Van  Alstyiie's  mind,  which 
were  not  communicated  to  the  defendant*  Thereafter  a 
telegram  and  a  letter  each  dated  July  1,  1920,  were  sent 
which  read  as  follows: 

"  Western  Union  Telegram 

"  Eugene  Schimpff,  "  ^^^  ^'  ^^^^' 

"  1610  Jefferson  Avenue, 

"  Scranton,  Pennsylvania. 
"  Offer  contained  in  your  letter  Jime  twenty-eight  accepted. 
Deposit  funds  to  my  order  First  National  Bank  Scranton. 

"  WILLIAM  T.  VAN  ALSTYNE." 

'/  Eugene  Schimpff,  Esq.,        ^'  ^ew  York,  July  1,  1920. 
"  1610  Jefferson  Avenue, 

"  Scranton,  Pa. 

"  Dear  Sir:  I  beg  to  acknowledge  receipt  of  your  favor 
of  the  28th  inst.  The  terms  of  the  purchase  of  the  10,000 
shares  of  the  American  Silver  Corporation  stock,  as  outlined 
by  you,  on  behalf  of  your  client,  are  entirely  satisfactory  to 
my  client  and  accepted. 

"  I  would  request  that  you  immediately  deposit  the  iniiial 
payment  of  $500  with  the  First  National  Bank  of  Scranton, 
Pa.,  and  have  the  Bank  notify  me  to  the  effect  that  the 
deposit  has  been  made,  the  balance  of  the  purchase  price  to 
be  paid  upon  deUvery  of  the  stock  as  per  your  letter. 
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"  If  you  will  inform  me  by  return  mail  in  whose  name 
the  certificate  is  to  be  issued  and  how  you  prefer  to  have 
the  same  issued,  I  will  attend  to  the  matter  so  that  you  may 
have  the  stock  in  your  possession  as  soon  as  possible. 

"  Yours  very  truly, 

"  W.  T.  VAN  ALSTYNE." 

Defendant  having  received  no  contract  embodying  the 
terms  stated  by  him  in  his  letter  came  to  New  York  on  July 
seventh  and  told  Van  Alstyne  that  his  failure  to  send  such 
a  contract  resulted  in  the  loss  of  the  sale.  Van  Alst3me 
testified  as  to  this  interview  that  the  defendant  told  him 
"  that  the  people  he  was  representing  would  not  pay  $5;000 
for  the  stock;  he  said  they  would  pay  $4,000;  I  told  him  at 
that  time  I  could  not  accept  the  proposition  imless  it  was 
without  prejudice  to  the  contract  established  by  the  cor- 
respondence. *  *  *  He  told  me  I  did  not  know  my 
business,  that  there  was  no  contract  and  he  had  nothing 
further  to  do  with  the  matter."  On  July  ninth  Van  Alstyne 
happened  to  meet  the  defendant  at  the  stockholders'  meeting 
of  the  Socorro  Company  and  asked  defendant  about  the  stock 
to  which  he  repfied  that  he  was  not  interested  in  it.  There- 
upon Van  Alstyne  handed  him  a  copy  of  a  letter  notifying 
him  that  Mr.  ToplifT,  the  plaintiff,  had  intended  holding  the 
stock  for  him  as  bailee.    That  letter  reads  as  follows: 

"  Mr.  Eugene  Schzmpff,        "  ^^^  ^obk,  July  12,  1920.    ^ 
"  1610  Jefferson  Avenue, 

"  Scranton,  Pa. 
'  Deak  Sm:  Having  been  advised  that  you  have  refused 
payment  of  the  draft,  dated  July  8,  1920,  in  the  amount  of 
five  thousand  dollars  ($5000.),  drawn  upon  yourself  mider 
t^e  provisions  of  your  contract  of  July  1,  1920,  for  the  pur- 
chase of  ten  thousand  (10,000)  shares  of  the  capital  stock  of 
the  American  Silver  Corporation,  I  beg  to  advise  that  my 
client,  Mr.  Frederic  G.  Topliff,  has  elected  to  treat  the  said 
stock  as  your  property  and  that  he  holds  the  same  for  you 
as  bailee,  subject  to  your  order. 

''Yours  v^y  truly, 

"  W.  T.  VAN  ALSTYNE/* 
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At  this  juncture  the  situation  was  that  the  defendant 
stated  that  his  client  refused  to  sign  the  contract  as  prepared; 
that  certain  changes  and  terms  would  be  satisfactory;  that 
he  returned  the  proposed  contract  with  the  objectionable 
clause  stricken  out  and  stated  that  the  '^  contract  must  be 
without  strings,  no  withdrawal  clause,     *    *    *." 

It  must  be  borne  in  mind  that  up  to  this  point  the  parties 
had  been  negotiating  with  each  other  as  agents  for  the 
prospective  buyer  and  seller  of  the  shares  of  stock  in  question 
and  it  is  quite  evident  that  the  defendant's  letter  contem- 
plated the  preparation  of  a  new  form  of  contract  for  sub- 
mission to  the  prospective  purchaser.  In  other  words,  defend- 
ant's letter  of  Jime  twenty-eighth  was  not  an  offer  written 
by  defendant  on  behalf  of  his  client  or  himself,  but  was  in 
the  nature  of  a  further  step  in  the  negotiations,  looking  to  a 
formal  contract  to  be  signed  by  defendant's  principal  along 
the  lines  indicated. 

Moreover,  the  so-called  offer  contained  a  statement  that 
"  in  case  of  failure  to  take  the  stock,  the  five  hundred  is  paid 
to  your  client."  Van  Alstyne's  letter  of  July  first,  which 
was  intended  to  be  confirmatory  of  the  telegram  of  the  same 
day,  was  silent  about  the  acceptance  of  that  part  of  the  offer 
which  was  that  '^  in  case  of  failure  to  take  the  stock,  the 
fivie  hundred  is  paid  to  your  client,"  unless  it  may  be  said 
that  the  statement  in  the  letter  that  the  terms  of  the  purchase 
were  satisfactory  to  plaintiff  necessarily  included  the  provision 
just  quoted. 

It  may  fai];ly  be  argued  that  the  following  statement  in 
the  so-called  acceptance:  "  Have  the  bank  notify  me  to  the 
effect  that  the  deposit  has  been  made,  the  balance  of  the 
purchase  price  to  be  paid  upon  delivery  of  the  stock  "  (italics 
ours),  modified  the  proposal  or  offer  of  the  defendant  in  that 
it  bound  the  defendant  or  his  client  absolutely  to  pay  the 
full  purchase  price  of  the  stock  instead  of  providing  in  the 
words  of  the  offer,  "  In  case  of  failure  to  take  the  stock,  the 
five  hundred  is  paid  to  your  client,"  meaning  that  that  sum 
would  be  a  forfeit  or  the  measure  of  damages  in  case  the 
piu'chaser  refused  to  complete. 

That  this  is  not  a  fanciful  argument  is  established  by  the 
fact  that  this  action  was  brought,  not  for  $500,  the  limit  of 
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recovery  contained  in  the  defendant's  proposal,  but  for  the 
fuU  contract  price  of  the  stock,  and  the  judgment  appealed 
from  was  based  upon  that  theory.  Indeed,  this  appears  to 
have  been  the  view  of  Van  Alstyne  at  the  outset,  as  evidenced 
by  his  letter  of  July  twdfth,  in  which  he  stated:  ''  I  beg  to 
advise  that  my  cUent,  Mr.  Frederic  O.  Topiiff,  has  elected 
to  treat  the  said  stock  as  your  property  and  that  he  hcAds 
the  same  for  you  as  bailee,  subject  to  your  ordar.'' 

In  our  opinion  the  defendant  was  entirely  right  in  treating 
his  proposal  or  so-^led  offer  contained  in  his  letter  of  June 
twenty-eighth  as  merely  a  step  in  the  negotiations  and  that 
it  was  merely  intended  to  be  the  basis  for  a  formal  agreement 
between  the  respective  principals  to  the  negotiations. 

EUot  on  Contracts  (Vol.  1,  p.  29)  states:  "  Great  care 
should  also  be  taken  not  to  construe  the  conduct,  declarations 
or  letters  of  a  party  as  proposals  when  they  are  intended  only 
as  preliminary  negotiations.  The  question  in  such  cases  is, 
did  the  offerer  mean  to  submit  a  proposition  or  was  he  only 
settling  the  terms  of  an  agreement,  on  which  he  proposed  to 
enter  after  all  its  particulars  are  adjusted?  If  it  is  intended 
merely  to  start  negotiations  which  may  subsequently  result  in 
a  contract  or  is  intended  to  call  forth  an  offer  from  the  one 
to  whom  it  is  addressed,  its  acceptance  does  not  consiunmate 
a  contract.'' 

In  Brown  v.  New  York  Central  R.  R.  Co.  (44  N.  Y.  79,  86) 
it  is  said:  "  A  valid  contract  may  doubtless  be  made  by  a  corre- 
spondence, but  care  should  always  be  taken  not  to  construe  as 
an  agreement  letters  which  the  parties  intended  only  as  a 
preliminary  negotiation.  The  question  in  such  cases  always  is, 
did  they  mean  to  contract  by  their  correspondence,  or  were 
they  only  settling  terms  of  an  agreement  into  which  they 
pr€^K)sed  to  enter  after  all  its  particulaiB  were  adjusted, 
whieh  was  then  to  be  formally  drawn  up,  and  by  which  alone 
they  designed  to  be  bound?  The  circumstance  that  the  parties 
do  intend  a  subsequent  agreement  to  be  made,  is  strong  evi- 
dence to  show  that  they  did  not  intend  the  previous  nego- 
tiations to  amount  to  an  agreement."  There  were  other 
serious  errors  committed  upon  the  trial  such  as  the  refusal 
of  the  court  to  permit  defendant,  who  was  sued  as  principal 
on  the  theory  that  he  had  not  disclosed  the  name  of  his 
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principal,  to  testify  that  in  the  conversation  he  had  with 
Mr.  Van  Alstyne  on  June  twenty-third  he  told  him  the  name 
of  his  principal. 

It  may  also  be  observed  that  even  if  the  telegram  and  letter  of 
July  first  could  possibly  be  construed  as  an  acceptance  of  defend* 
ant's  proposal,  the  most  that  plaintiff  could  recover  would  be  the 
sum  of  $500.  As  matter  of  fact,  however,  no  contract  has  been 
shown  and  the  plaintiff  has  completely  failed  to  prove  the 
cause  of  action  as  pleaded.  The  judgment  must  be  reversed, 
with  costs^  and  the  complaint  dismissed,  with  costs  to  appellant. 

Clarke,  P.  J.,  Laughlin,  Smith  and  Page,  JJ.,  concur. 

Judgment  reversed,  with  costs,  and  complaint  dismissed, 
with  costs. 


In  the  Matter  of  the  Application  and  Petition  of  Division 
132  OF  THE  Amalgamated  Association  of  Street  and 
Electric  Railway  Employees  of  America,  and  Division 
148  of  the  Amalgamated  Association  of  Street  and 
Electric  Railway  Employees  of  America,  Respondents, 
for  an  Order  Directing  the  United  Traction  Company  to 
Proceed  to  Arbitration,  in  Accordance  with  the  Terms  of  a 
Certain  Contract,  Pursuant  to  Chapter  275  of  the  Laws 
of  the  State  of  New  York,  1920. 

United  Traction  Company,  Appellant. 

Third  Department,  May  17, 1921. 

Arbitration  —  action  to  compel  arbitration  under  oontraet  bttwoen 
street  railway  and  labor  unione  —  contract  made  part  of  pleading 
prevaile  over  aUegations  —  agreement  of  employer  to  treat  with 
officers  of  union  on  grievances  not  agreement  to  arbitrate  —  agree- 
ment to  increase  wages  for  part  of  year  and  continue  increase  on 
condition  employer  aUowed  to  increase  fares  —  increased'  fares 
not  aUowttd  -^  payment  of  increased  wages  after  refusal  of  increase 
in  fares  did  not  continue  agreement  as  to  wages  —  protest  by 
union  against  reduction  in  wages  — strike  by  employees  con- 
stitutes anticipatory  breach  of  contract -- agreement  providing 
for  arbitration  during  last  month  of  contract  as  to  future  wages  — 
Arbitration  Law  not  applicable. 

In  proceedings  by  labor  unions  to  compel  a  street  railway  company  to 
proceed  to  arbitrate,  pursuant  to  the  provisions  of  chapter  275  of  the 
Laws  of  1920,  known  as  the  Arbitration  Law,  certain  alleged  controTersies 
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over  wages  in  aooordanee  with  the  terms  of  a  certain  oontraot,  set  forth 
as  an  exhibit  and  made  ]»rt  of  the  petition,  the  oontroversy  is  to  be 
determined  upon  the  language  of  the  contract  itself,  without  reference 
to  the  allegations  of  the  pleadings. 

A  provision  in  a  oontraot  between  labor  unions  and  a  street  railway  com- 
pany in  reference  to  the  wages  and  working  conditions  of  the  employees, 
by  which  the  company  agreed  *'  tbroui^  its  properly  aecredited  officers 
to  treat  with  the  pxt>perly  aocredited  officers  and  ocRmmittee  of  the 
Association  on  all  grievances  that  may  arise,''  is  not  aa  agreement  to 
arbitrate  said  grievances. 

In  this  proceeding  it  appeared  that  the  petitioners  entered  into  a  working 
agreement  with  their  employers,  the  street  railway  company,  July  1, 
1920,  regulating  the  conditions  under  which  the  employees  of  the  company 
were  to  perform  their  wotkr  their  prioritieB,  their  wages,  etc. ;  that  said 
agreement  was  to  continue  until  June  30,  1921;  that  subsequently  and  on 
July  30,  1920,  a  supplemental  agreement  was  made  whereby  the  wages  of 
the  employees  fixed  in  the  original  contract  were  to  continue  till  June 
30,  1921,  provided  the  railwacf  company  received  permission  to  charge 
increased  fares  on  or  before  November  1,  1920;  that  the  original  agree- 
ment contained  a  provision  whereby  the  parties  agreed  that  "if  at  or 
within  thirty  days  prior  to  the  expiration  of  this  agreement,  any  con- 
troversy shall  arise  between  the  Traction  Company  and  their  employees 
as  to  the  rate  of  wages  to  be  paid  to  such  employees  after  the  expiration 
of  this  agreement,  the  same  shall  be  referred  for  determination  to  arbi- 
trators;'' that  said  company  did  not  receive  permission  to  increase  its  fares 
on  or  before  November  1, 1920,  and  in  January,  1921,  notified  its  employees 
that  it  would  put  into  effect  the  former  scale  of  wages,  whereupon  said 
employees,  members  of  said  labor  union,  struck  and  left  the  employ  of 
the  company. 

Hdd,  that  the  fact  that  the  company  took  no  action  to  reduce  the  compensa- 
tion ci  its  employees  till  January,  1921,  did  not  operate  to  continue  the 
rate  of  wages  provided  by  the  contaraet  beyond  November  1,  1920,  the 
time  definitely  fixed  by  the  terms  of  the  contract  for  ihe  termination  of 
the  agreement  as  to  wages  if  increased  fares  were  not  allowed,  and  the 
fact  that  the  labor  unions  protested  against  the  actiod  of  the  company 
in  reducing  the  wages  did  not  operate  to  change  the  contract  in  any 
manner. 

The  agreement  of  the  labor  unions  was  that  their  members  should  "  perform 
their  labor,"  and  that  the  agreement  should  remain  in  force  till  June 
30, 1921,  and,  therefore,  when,  in  January,  1921,  said  employees,  members 
of  said  labor  unioDS,  left  their  employment  they  committed  an  antidpatory 
breach  of  the  contract,  and  if  there  had  been  a  valid  agreement  fot  an 
arbitration  of  all  controversies  they  would  have  relieved  the  traction 
company  of  the  obligation  to  perform. 

Moreover,  the  arbitration  clause  in  said  agreement  was  not  general  in  its 
scope,  but  was  limited  to  the  arbitration  of  any  controversy  arising 
within  thirty  days  before  the  expiration  of  the  contact  concerning  the 
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rate  of  wages  to  be  paid  to  employees  after  the  expiration  of  the  contract, 
and  there  was  no  provision  in  the  contract  to  settle  by  arbitration  a 
controversy  arising  between  the  parties,  except  during  the  month  of  June, 
1921,  which  time  had  not  arrived  when  the  controversy  in  question  arose, 
and  so  the  provisions  of  section  3  of  the  Arbitration  Law,  which  was 
designed  to  compel  the  specific  performance  of  contracts  for  arbitration, 
does  not  apply  and  the  courts  have  no  authority  to  compel  arbitration 
of  a  controversy  which  has  not  been  provided  for  in  the  contract. 
Accordingly,  the  labor  unions  cannot  compel  arbitration  since  they  have 
committed  an  anticipatory  breach  of  the  provision  therefor  by  abandon- 
ing the  contract  and  thereby  destroying  its  consideration  before  it  had  an 
opportunity  to  come  into  operation,  and  they  have  no  ground  for  com- 
plaint because  their  members  are  no  longer  employees  of  the  company 
and  because  the  time  fixed  by  the  contract  for  the  operation  of  the 
arbitration  clause  has  not  yet  arrived. 

Appeal  by  the  United  Traction  Company  from  an  order 
of  the  Supreme  Court,  made  at  the  Rensselaer  Special  Term 
and  entered  m  the  oflBice  of  the  clerk  of  the  coimty  of  Rensselaer 
on  the  2d  day  of  April,  1921,  directing  the  trial  of  certain 
issues  by  jury  and  directing  that  such  trial  take  place  at  a 
Trial  Term  of  the  Supreme  Court,  appointed  to  be  held  within 
and  for  the  county  of  Rensselaer  on  the  4th  day  of  April, 
1921,  and  that  such  trial  proceed  at  said  Trial  Term  at  two- 
thirty  o'clock  in  the  afternoon  of  said  4th  day  of  April,  1921. 

John  E.  MacLean  [John  T.  Norton  of  counsel],  for  the 
appellant. 

John  F.  Murray  and  WiUiam  H.  Murray  [WUliam  H. 
Murray  of  counsel],  for  the  respondents. 

Woodwabd,  J.: 

The  petitioners,  Joseph  F.  McLoughlin  .and  Joseph  S. 
Droogan,  as  presidents  of  local  divisions  of  the  Amalgamated 
Association  of  Street  and  Electric  Railway  Employees  of 
America,  unincorporated  associations  having  in  excess  of  seven 
members,  have  petitioned  the  court  for  an  order  directing  the 
United  Traction  Company  to  proceed  to  arbitrate  certain 
alleged  controversies  over  wages  to  be  paid  to  the  employees 
of  the  traction  company  "  in  accordance  with  the  terms  of  the 
written  contract,"  set  forth  as  an  exhibit  and  made  a  part  of 
the  petition,  pursuant  to  the  supposed  provisions  of  chaptei 
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275  of  the  Laws  of  1920,  known  as  the  Arbitration  Law 
(Consol.  Laws,  chap.  72).  This  petition  has  been  granted  and 
an  order  issued  directing  the  trial  of  certain  issues  of  fact 
by  a  jury,  under  the  provisions  of  the  statute  relied  upon. 
The  United  Traction  Company  appeals  from  this  order. 

The  rule  is  thoroughly  established  that  where  the  contract 
is  made  a  part  of  the  pleadings  the  controversy  is  to  be 
determined  upon  the  language  of  the  contract  itself,  without 
reference  to  the  allegations  of  the  pleadings,  in  so  far  as 
the  matter  is  within  the  scope  of  the  contract.  (Oreeff  v. 
Equitable  Life  Asmrarux  Society^  160  N.  Y.  19,  29,  and 
authorities  there  cited.)  Coming  then  to  the  consideration 
of  the  contract  between  the  petitioners  and  the  United 
Traction  Company,  and  assuming  for  the  purposes  of  this 
discussion  that  the  petitioners  have  a  standing  in  court  as 
the  repi:esentatives  of  the  members  of  their  respective  unin- 
corporated associations  as  though  the  latter  were  incorporated, 
which  is  obviously  as  far  as  any  assumptions  may  fairly  go 
in  the  premises,  we  find  that  on  the  1st  day  of  July,  1920, 
the  petitioners  and  the  United  Traction  Company  entered 
into  an  agreement,  by  the  terms  of  which  the  traction  com- 
pany agreed  "  through  its  properly  accredited  oflSicers  to  treat 
with  the  properly  accredited  officers  and  committee  of  the 
Association  on  all  grievances  that  may  arise,"  which  is  clearly 
not  an  agreement  to  arbitrate.  The  remainder  of  the  contract 
deals  generally  with  the  details  of  the  conditions  under  which 
the  employees  of  the  company  are  to  perform  their  work, 
their  priorities,  their  wages,  etc.,  having  no  bearing  upon  this 
controversy;  and  section  34  provides  that  "  in  consideration 
of  the  above,  the  Association  agrees  that  its  members  shall 
perform  their  labor  and  use  their  influence  and  best  endeavors 
to  promote  and  advance  to  a  successful  end  the  welfare  and 
prosperity  of  the  company."  Section  35  provides  that  "  this 
agreement  shall  remain  in  force  from  July  1st,  1920,  to  June 
dOth,  1921."  This  agreem^it  appears  to  have  been  supple- 
mented on  the  30th  day  of  July,  1920,  by  a  provision  as  to 
the  wages  to  be  paid  from  July  1,  1920,  to  November  1,  1920, 
^'with  the  understanding  that  said  rates  of  wages  are  to 
continue  imtil  June  80th,  1921,  provided  the  Company  is 
App.  Div.— Vol.  CXCVI.        14 
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granted  permission  to  charge  increased  fares  on  or  before 
November  first,  1920."  This  latter  agreement  was  obviously 
a  part  of  the  contract  of  July  1,  1920,  and  established  the  rate 
<rf  wages  up  to  the  1st  of  November,  1920,  and,  in  the  event 
mentioned,  to  the  30th  of  June,  1921.  There  is  no  allegation 
in  the  petition,  nor  is  it  claimed,  that  the  traction  company 
was  given  permission  to  increase  its  rate  of  fare  on  or  "before 
November  1,  1920,  so  far  as  this  record  discloses,  so  that  the 
contract  in  respect  to  the  wages  to  be  paid  covers  only  the 
period  from  July  1,  1920,  to  November  of  that  year,  and  the 
fact  that  the  traction  company  took  no  action  to  reduce  the 
compensation  until  January  of  1921  did  not  operate  to  con- 
tinue the  rate  of  wages  agreement  beyond  the  time  definitely 
fixed  by  the  terms  of  the  contract.  When,  therefore,  the 
traction  company,  on  the  22d  day  of  January,  1921,  gave 
notice  that  on  the  twenty-eighth  day  of  the  same  month  it 
would  put  into  effect  the  former  scale  of  wages  it  was  acting 
under  the  contract.  The  fact  that  the  petitioners  protested 
against  this  action  does  not  opeirate  to  change  the  contract 
in  any  manner.  The  contract  was,  by  its  terms,  to  continue 
in  effect  imtil  the  30th  of  June,  1921,  and  the  contract  as  to 
the  rate  of  wages  was  limited  to  the  1st  of  November,  1920, 
unless  the  traction  company  should,  on  or  before  that  date, 
be  permitted  to  increase  the  rate  of  fare  to  be  charged  pas- 
sengers. But  the  agreement  of  the  petitioners  was  that  the 
members  of  their  associations  should  "  perform  their  labor," 
and  that  '^  this  agreement  shall  remain  in  force  from  July 
1st,  1920,  to  June  30th,  1921."  When,  on  the  28th  day  of 
January,  1921,  the  employees  of  the  traction  company,  members 
of  the  petitioners'  unincorporated  associations,  left  their 
employment,  lea\'ing  the  traction  company  incapable  of 
immediate  performance  of  its  obligations  to  the  public,  they 
committed  a  breach  of  the  contract,  and  if  there  had  been  a 
valid  agreement  for  an  arbitration  of  all  controversies  they 
would  have  reUeved  the  traction  company  of  the  obligation 
to  perform. 

The  agreement  for  arbitration,  contained  in  the  36th  section 
of  the  agreement  made  a  part  of  the  petition,  was  designed 
to  provide  for  a  continuance  of  the  service  of  the  employees 
during  the  entire  period  embraced  in  the  contract.    It  did 
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hot  undertake  to  deal  with  the  members  of  the  associations^ 
except  as  they  continued  in  the  employment  of  the  traction 
company.  The  moment  they  refused  to  perform  the  services 
which  the  petitioners  had  agreed  should  be  rendered  for  a 
definite  period,  and  severed  their  relations  as  employees,  the 
provision  for  arbitration  came  to  an  end;  there  were  no  con- 
troversies existing  between  the  traction  company  and  its 
employees,  and  there  was  no  agreement  to  arbitrate  any  other 
controversy.  It  is  one  thing  to  agree  to  arbitrate  contro- 
versies while  the  relation  of  employer  and  employee  continues, 
and  quite  another  to  attempt  to  compel  an  adjustment  of  a 
personal  quarrel.  The  traction  company  in  agreeing  to  arbi- 
trate a  question  of  wages  under  particular  circmnstances,  with  its 
employees  discharging  their  obligations  to  the  corporation,  and 
enabling  the  corporation  to  discharge  its  obligations  to  the  pub- 
lic, is  in  the  nature  of  a  mutual  concession.  The  contract  says, 
in  effect,  that  no  matter  what  the  disagreement  is  in  respect 
to  wages  the  affairs  of  the  corporation  shall  not  be  disturbed; 
it  will  be  permitted  to  go  on  with  its  operations  and  in  return 
for  this  the  corporation  agrees  to  accept  the  determination 
of  an  arbitration.  The  consideration  for  this  agreement  is 
lacking  the  moment  the  employees  abandon  their  work,  and 
the  corporation  is  no  longer  bound  to  accept  a  determination 
of  arbitrators. 

So  far  we  have  proceeded  upon  the  theory  that  the  arbitra- 
tion clause  was  general  in  its  scope.  But  that  is  not  the 
fact.  The  provision  for  arbitration  is  limited.  It  provides 
that  "  it  is  further  mutually  agreed  that  if  at  or  within  thirty 
days  prior  to  the  expiration  of  this  agreement,  any  controversy 
shall  arise  between  the  Traction  Company  and  their  employees 
as  to  the  rate  of  wages  to  be  paid  to  such  employees  after 
the  expiration  of  this  agreement,  the  same  shall  be  referred 
for  determination  to  arbitrators,"  etc.  This  agreement  related 
wholly  to  an  adjustment  of  wages  for  a  period  succeeding 
the  term  of  the  contract;  it  provided  a  period  of  thirty  days 
before  the  termination  of  the  agreement  in  which  the  parties 
could  arrange  for  a  new  term,  the  traction  company  agreeing 
to  submit  any  controversy  arising  dtfrihg  that  period  in  respect 
to  wages  to  a  board  of  arbitration,  and  in  consideration  of 
that  agreement  the  petitioners  undertook  that  the  members 
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of  their  associations  would  "  perform  their  labor  "  and  remain 
in  the  employ  of  the  traction  company  until  the  30th  day  of 
June,  1921.  This  condition  has  not  been  fulfilled;  the 
employees  quit  work  on  the  night  of  the  28th  of  January^ 
1921,  and  have  not  occupied  the  relation  of  employees  since 
that  time,  and  the  i>eriod  provided  for  in  the  contract  has 
not  yet  arrived.  There  was  no  provision  in  the  contract  that 
the  traction  company  would  arbitrate  any  dispute  over  wages 
arising  in  January,  1921.  It  had  agreed  definitely  upon  a 
scale  of  wages  up  to  the  1st  day  of  November,  1920,  with  a 
proviso  that  if  it  were  permitted  to  increase  its  rates  on  or 
before  that  date  it  would  continue  the  wages  until  the 
thirtieth  day  of  the  following  June,  but  this  increase  was  not 
granted  on  or  before  November  1,  1920,  and  the  obligation 
to  pay  the  rates  agreed  upon  terminated  on  the  1st  day  of 
November,  1920.  No  provision  had  been  made  for  this  con- 
tingency, and  the  traction  company,  under  its  general  authority 
to  conduct  its  business,  had  a  right  to  offer  what  wages  it 
could  afford  to  pay  between  the  28th  day  of  January,  1921, 
and  the  termination  of  the  contract  on  the  thirtieth  day  of 
June.  The  election  on  the  part  of  the  employees  to  abandon 
their  employment  in  disregard  of  the  contract  made  in  their 
behalf  by  the  i>etitioners  could  not  impose  an  obligation  which 
was  not  provided  in  the  contract. 

There  was  no  provision  in  the  written  contract  to  settle 
by  arbitration  a  controversy  arising  between  the  parties  to 
the  contract,  except  during  the  month  of  June,  1921,  and  the 
I^ovisions  of  section  3  of  the  Arbitration  Law  can,  therefore, 
have  no  control  over  this  controversy.  This  act  is  intended 
to  compel  a  specific  performance  of  contracts  for  arbitration, 
not  to  create  new  contracts,  or  to  impose  conditions  which  the 
parties  themselves  have  not  agreed  upon.  The  power  given 
is  to  petition  the  Supreme  Coiut  or  a  judge  thereof  for  an 
order  directing  that  such  arbitration  proceed  ''  in  the  manner 
provided  for  in  such  contract ''  (Arbitration  Law,  §  3),  not 
to  proceed  generally  with  an  arbitration  of  a  controversy 
which  has  not  been  pro\dded  for  in  the  contract.  The  statute 
has,  no  doubt,  a  legitimate  field  of  operation,  but  it  is  not 
in  the  present  instance.  The  former  employees,  represented 
by  the  petitioners,  have  abandoned  the  contract;  they  have 
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committed  an  anticipatory  breach  of  the  provision  for  arbitrar 
tion  by  destroying  its  consideration  before  it  had  an  oppor- 
tunity to  come  into  operation,  and  th^  have  no  ground  for 
complaint,  because  they  are  no  longer  employees,  and  becausie 
the  time  fixed  by  the  c(Xitract  for  its  operation  in  any  event 
has  not  yet  arrived. 

The  order  appealed  from  should  be  reversed  and  the  petition 
dismissed. 

All  concur. 

Ord^  reversed  and  proceeding  dismissed,  without  costs. 


The  Pboplb  of  the  Statb  of  New  York  ex  rel.  Turner 
Construction  Company,  Appellant,  v.  Jacob  A.  Cantor 
and  Others,  as  Commissioners  of  Taxes  and  Assessments 
of  the  City  of  New  York,  Constituting  the  Board  of  Taxes 
and  Assessments  in  the  City  of  New  York,  Respondents. 

First  Department,  March  4,  1921. 

Taxation  —  eoriioration  engaged  prizieipaUy  in  businen  of  oon- 
itructing  oonorete  buildings  is  not "  manufacturing  "  corporation 
exempt  under  Tax  Law,  article  9-A,  section  210-J  — statute  limited 
to  corporations  engaged  in  manufacture,  purchase  or  sale  of 
personal  property. 

A  corporation  which  was  principally  engaged  in  constructing  conorcrtie  build- 
ings, including  the  installation  of  elevators  and  sprinklers  and  the  doing  of 
the  glazing,  roofing,  plumbing  and  electrical  work,  which  did  not  maintain 
any  shops  where  the  articles  used  in  its  business  were  manufactured,  except 
a  small  woodworking  plant  of  insignificant  proportions,  was  not  a  "  manu- 
facturing "  corporation  within  the  meaning  of  article  9-A  ol  the  Tax  Law, 
as  amended  in  1918,  and,  hence,  was  not  exempt  from  local  taxation 
under  section  21^j  of  said  article  for  the  year  1919. 

It  was  the  intention  of  the  Legislature  to  limit  said  article  of  the  Tax  Law 
to  such  manufacturing  corporations  as  were  engaged  in  the  manufacture 
of  personal  property  as  differentiated  fhun  real  estate,  and  those  cor- 
porations which  were  engaged  in  the  buying  and  selling  of  such  manu^ 
faotured  goods. 

Appeal  by  the  relator,  Turner  Construction  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
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Special  Term  and  entered  in  the  office  of  the  derk  of  the 
county  of  New  York  on  the  2l8t  day  of  December,  1920, 
dismissing  a  writ  of  certiorari  and  confirming  the  assessment 
of  $500,000  for  the  year  1919  upon  the  personal  property 
(capital  stock  and  surplus)  of  the  relator. 

Frederick  HuUe  of  counsel  [EidUtz  <k  Hvlse,  attorneys],  for 
the  appellant. 

WiUiam  H.  King  of  counsel  [Max  Salomon  with  him  on 
the  brief;  John  P.  O'Brien,  Corporation  Counsel],  for  the 
respondents. 

Greenbaxjm,  J.: 

The  proceedings  were  instituted  to  review  an  assessment 
of  $500,000  on  the  capital  stock  of  the  relator  for  the  year 
1919,  imposed  as  of  October  1,  1918,  piumiant  to  article  1, 
section  12,  of  the  Tax  Law.  The  relator  claims  that  the  assess- 
ment is  illegal  and  void,  on  the  ground  that  it  is  a  manufacturing 
corporation  within  the  meaning  of  article  9-A  of  the  Tax  Law, 
and,  therefore,  exempt  from  local  taxation  under  section  219-i 
of  that  article.  The  return  denies  that  the  assessment  was 
erroneous,  illegal  and  void.  The  learned  Special  Term  justice 
held  that  the  relator  was  not  a  manufacturing  corporation 
and  did  not  come  within  article  9-A  of  the  Tax  Law,  under  the 
authority  of  Peopk  ex  rel  Post  &  McCord^  Inc.,  v.  Cantor 
(108  Misc.  Rep.  632;  aflfd.,  by  this  coxu^  without  opinion, 
194  App.  Div.  961).  Both  sides  agree  that  if  the  relator  is  a 
manufacturing  corporation  within  the  meaning  of  article  9-A, 
then  under  section  219-j  of  article  9-A  of  the  Tax  Law  it  was 
exempt  from  local  assessment  for  personal  taxes  for  the  year 
1919,  and  that  the  assessment  should  be  cancded. 

The  evidence  is  that  m  the  years  1917  and  1918  the  relator 
was  principally  engaged  in  the  business  of  constructing  concrete 
buildings,  including  the  installation  of  elevators  and  sprinklers 
and  the  doing  of  the  glazing,  roofing,  plumbing  and  electrical 
work  through  subcontractors;  that  the  company  did  not 
maintain  any  shops  where  any  articles  used  in  its  business 
were  manufactured,  except  a  small  woodworking  Tnill  in 
Brooklyn,  where  it  principally  manufactured  fire  doors,  which, 
however,  it  is  conceded  was  but  an  insignificant  feature  of 
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its  business,  and  that  all  of  its  work  of  erecting  concrete 
buildings  was  done  on  the  job  at  the  place  where  the  buildings 
which  it  contracted  to  erect  were  to  be  constructed. 

Appellant  relies  upon  Friday  v.  HaU  &  KauL  Company 
(216  U.  S.  449;  455),  in  which  the  court  was  called  upon  to 
decide  whether  a  corporation  engaged  in  work  identical  to 
that  of  the  r^tor  was  a  manufacturing  corporation  within 
the  meaning  of  the  United  States  Bankruptcy  Act,  which 
provided  inter  alia  that ''  any  corporation  engaged  principally 
in  manufacturing  *  *  ^  niay  be  adjudged  an  involuntary 
bankrupt,"  etc.  (30  U.  S.  Stat,  at  Large,  547,  §  4,  subd.  b,  as 
amd.  by  32  id.  797,  §  3.)*  The  court  held  that  the  corporation 
there  under  consideration  was  a  manufacturing  corporation 
within  the  contemplation  of  the  Bankruptcy  Act,  citing  various 
authorities  in  support  of  its  holding,  and  in  its  opinion  it 
stated:  ''  Concrete  is  an  artificial  stone.  It  is  a  product 
resulting  from  a  combination  of  sand  or  gravel  or  broken 
bits  of  limestone,  with  water  and  cement;  a  combination 
which  requires  ordinarily  the  use  of  both  skill  and  machinery. 

*  *  *  This  concrete  had  then  to  be  given  shape.  That 
required  the  manufacture  of  moulds  which  remain  in  place 
until  hardemng  occurs.  If  the  concrete  is  reinforced,  as  is 
the  case  where  great  strength  is  required,  then  the  adjustment 
of  the  bars  of  steel  within  the  moulds  was  another  step.  Do 
all  of  these  steps,  each  a  step  in  '  manufacturing/  cease  to 
be  '  manuf actiu'ing '  because  the  moulds  into  which  the 
concrete  is  poured  when  in  a  fluid  state,  are  upon  the  spot 
wha'e  the  finished  product  is  to  remain?  That  the  operation 
of  making  and  shaping  the  concrete  is  done  at  the  place  used 
seems  rather  a  matter  of  convenience,  due  to  the  quick 
hardening    in    moulds    and    difficulties    of    transportation. 

*  *  *  The  business  is  not  identical  with  that  of  a  mere 
builder  or  constructor  who  puts  together  the  brick,  or  st(me, 
or  Wood,  or  iron,  as  finished  by  another.  If  the  builder  made 
his  brick,  shaped  his  timbers,  and  joined  them  all  together, 
he  would  plainly  be  a  manufacturer  as  well  as  a  builder; 
and  if  the  former  was  the  principal  part  of  the  business,  he 
would  be  within  the  definition  of  the  Bankrupt  Act.'' 

*  Sinoe  amd.  by  36  U.  S.  Btat.  at  laige,  839,  f  4-^[Rbp. 
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But  assuming  that  the  construction  of  concrete  buildings 
may  be  technically  considered  as  a  manufacturing  operation, 
it  nevertheless  is  a  fact  that  it  is  an  operation  which  resulted 
in  producing  real  property,  and  not  merchandise,  which  latter 
is  personal  property  movable  and  vendible  as  such.  A  concrete 
construction  is  an  immovable  mass  affixed  to  the  realty  and 
a  part  thereof.  Although  the  construction  of  concrete  buildings 
may  be  an  operation  of  manufactiure,  it  is  also  a  building 
operation.  It  by  no  means  follows,  however,  because  the 
appellant  may  be  a  manufacturing  corporation  under  the 
Bankruptcy  Act,  that  it  is  such  within  the  meaning  of  the 
Tax  Law  of  this  State. 

Article  1,  section  12,  of  the  Tax  Law  provides  for  the  local 
taxation  of  a  corporation  based  upon  the  assessed  value  of 
its  capital  stock.  Article  9*A  was  added  to  the  Tax  Law  by 
the  Laws  of  1917,  chapter  726,  and  provides  for  a  tax  on  the 
income  of  manufactiuing  and  mercantile  corporations.  It 
was  amended  by  the  Laws  of  1018,  chapter  417,  section  1, 
by  striking  out  subdivisions  3  and  4  of  section  208  of  the  Tax 
Law,  as  added  by  the  act  of  1917,  which  read  as  follows:] 

''  3.  The  term  '  manufactiuing  corporation '  means  a  oor« 
poration  principally  engaged  in  the  business  of  manufacturing 
tangible  personal  property  for  itself  or  for  others; 

''  4.  The  t^m  '  mercantile  corporation '  means  a  corporation 
principally  engaged  in  the  business  of  buying  or  selling  tangible 
personal  property  for  itself  or  for  others.'' 

The  effect  of  the  amendment  which  excised  subdivisions 
3  and  4  was  to  leave  but  two  definitions  under  section  208  of 
article  9-A,  the  first  of  which  defined  the  term  ''  corporation  " 
as  used  in  that  article,  and  the  second,  the  term  ''  tangible 
personal  property."  Why  the  Legislature  amended  section 
208  by  eliminating  subdivisions  3  and  4  does  not  appear. 

But  for  this  amendment,  we  would  have  contented  oursdves 
with  affirming  the  order  appealed  from  upon  the  authority 
of  the  Post  A  McCord  Case  {jBUTpra). 

A  study  of  artide  9-A  reveals  that  the  elimination  of  the 
definitions  6i  the  terms  ''  manufacturing  corporation  "  and 
''  mercantile  corporation  "  should  not  change  the  conclusions 
which  we  reached  under  the  former  act.  That  the  tax  was 
intended  to  be  limited  to  corporations  engaged  in  the  manu- 
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facture  of  goods  which  are  movable  and  vendible,  and  to 
corporations  that  deal  in  such  manufactured  goods,  is  made 
quite  evident  from  a  reading  of  section  211  of  article  9-A 
(as  amd.  by  Laws  of  1918,  chaps.  276,  417),  which  is  entitled, 
"  Reports  of  corporations  to  Tax  Gomotnission,''  and  provides 
in  subdivision  4  thereof  that  the  report  to  be  filed  by  these  cor- 
porations shall  embody  the  following: 

*'  4.  The  average  monthly  value  for  the  fiscal  or  calendar 
year  of  bills  and  acooimts  receivable  for  (a)  personal  prop- 
erty sold  by  the  corporation  from  merchandise  manufactured 
by  it  within  this  State;  (b)  personal  prc^rty  sold  by  the  cor- 
poration from  merchandise  owned  by  it  and  located  within 
the  State  at  the  time  of  the  acceptance  of  the  order,  but  not 
manufactured  by  it  within  this  State;  and  (c)  services  peiv 
f ormed,  based  on  all  orders  recdved  at  offices  maintained  by 
the  corporation  within  tiiis  State,  excluding  bills  and  accounts 
receivable  arising  from  sales  made  from  a  stock  of  merchandise 
or  other  property  located  at  a  place  of  business  maintained 
by  the  reporting  corporation  within  this  State.  Also  the 
average  total  monthly  value  for  the  fiscal  or  calendar  year  of 
bUls  and  accounts  receivable  for  (a)  personal  property  sold 
by  the  corporation  from  merchandise  manufactured  by  it, 
within  and  without  the  State;  (b)  personal  property  sold  by 
the  corporation  from  merchandise  owned  by  it  at  the  time  of 
the  acceptance  of  the  order  but  not  manufactured  by  it; 
and  (c)  services  performed,  based  on  orders  received  at  offices 
maintained  by  Uxe  corporation;  excluding  bills  and  accounts 
reo^vable  on  orders  filled  from  a  stock  of  merchandise  or 
oiheac  property  maintained  by  the  reporting  company.  In 
ease  of  a  corporation  organized  under  the  laws  of  another 
eountry  a  statement  shall  be  made  showing  its  entire  net 
income." 

We  have  thus  the  clearest  evidence  of  the  intention  of  the 
L^islature  that  only  sudi  manufacturing  corporations  as  are 
engaged  in  t^e  manufacture  of  personal  property  as  difiPerenti- 
ated  from  real  estate,  and  those  corporations  which  are  engaged 
in  the  buying  and  selling  of  such  manufactured  goods  were 
intended  to  be  included  imder  the  act.  The  personal  property 
idea  underlying  this  Tax  Law  is  also  apparent  from  the  exemp- 
tion clause,  section  219-]  (as  amd.  by  Laws  of  1918,  chap.  271), 
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which  provides  that  corporations  taxable  under  artide  9-A 
^*  shall  not  be  assessed  on  any  personal  property  or  capital 
stockj  as  provided  for  in  section  twelve  of  this  chapter." 

It  seems  to  us  that  the  relator,  so  far  a&  the  Tax  Law  is 
concerned,  is  to  be  r^arded  simply  as  a  corporation  engaged 
in  the  construction  of  buildings.  Such  a  corporation  does 
not  come  within  the  provisions  (rf  article  9-A.  (People  v. 
New  York  Floating  Dry  Dock  Company,  92  N.  Y.  487.)  That 
was  an  action  to  recover  taxes  imposed  under  chapter  542 
of  the  Laws  of  1880,  which  contained  a  section  (§  3)  ex^npting 
manufacturing  corporations  from  its  provisions.  A  corporation 
was  incorporated  for  the  purpose  of  constructing  dry  or  wet 
docks  or  other  conveniences  and  structures  for  building, 
raising,  repairing  or  coppering  vessels  or  steamers  of  eveiy 
description.  The  court  held  that  the  corporation  was  not  a 
manufacturing  corporation,  and  in  the  course  of  its  opinion 
stated:  "The  term  ' manufacturing  corporation,'  cannot,  we 
think,  be  considered  as  comprehending  the  business  of  the 
defendant,  if  the  words  employed  are  interpreted  according 
to  the  common  understanding  of  such  language.  While  the 
act  [of  incorporation]  provides  for  the  constructing,  using 
and  providing  one  or  more  dry  or  wet  docks  or  other  ccm- 
veniences  and  structures  for  the  purposes  named,  its  main 
object  evidently  is  building,  raisii^,  repairing  and  coppering 
vessels.  ♦  ♦  ♦  The  constructing,  using  and  providing  of 
one  or  more  docks,  ''^  *  *  is  no  more  a  manufacturing 
within  the  meaning  of  that  word  than  would  be  the  building 
of  warehouses  and  elevators  for  the  carrying  on  of  the  business 
of  warehousemen  or  the  erection  of  buildings  or  residences." 
It  seems  to  us  that  the  relator  is  engaged  in  the  business  <d 
erecting  buildings  and  is  not  taxable  under  article  9-A  of  the 
Tax  Law  (as  amd.  supra).  The  law  applicable  here  has  been 
since  modified  by  providing  for  a  ''  franchise  tax  on  business 
corporattons."  (See  Tax  Law,  art.  9-A,  as  since  amd.  by  LawB 
of  1919,  chaps.  138,  628,  and  Laws  of  1920,  chaps.  113,  640.) 

The  final  order  confirming  the  assessment  should  be  affirmed, 
with  ten  dollars  costs  and  disbursem^ats. 

Clakke,  p.  J.,  DowMNG,  Smith  and  Page,  JJ.,  concur. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Before  State  Indtjstrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  John  G.  Hermann  and  Augusta 
Hermann,  Respondents,  for  Compensation  mider  the 
Workmen's  Compensation  Law,  for  the  Death  of  Their 
Son,  Frederics:  S.  Hermann,  v.  American  Railway 
Express  Company,  Employer  and  Self-Insurer,  Appellant, 

Third  Department,  March  2, 11^21. 

Workmen^s  CompenBatioA  Law  —  dependency  —  when  father  and 
mother  not  dei>endent  on  son. 

The  father  and  mother  of  a  decedent  were  not 'dependent  on  him  at  the 
time  of  an  accident  resulting  in  his  death,  where  it  appears  that  during 
the  preceding  year  the  family  consisted  of  the  father,  mother  and  son; 
that  the  father  earned  more  than  twenty  dollars  per  week;  that  the 
mother  netted  about  forty  doUars  per  month  from  the  rental  of  rooms 
and  that  the  son  contributed  the  sum  of  fifteen  dollars  per  week  and 
was  boarded  and  lodged  and  at  times  had  clothing  bought  for  him. 

ApFBAii  by  the  defendant,  American  Railway  Express  Com- 
pany, from  an  award  of  the  State  Industrial  Commiasion, 
entered  in  the  c^ce  of  said  CommissiQn  on  the  8th  day  of 
January,  1920. 

Edward  V.  ComoeUy  for  the  appellant. 

Charles  D.  Newton,  AUomey-General  [E.  C-  Aiken,  Deputif 
Attorney-General,  of  counsel],  for  the  reqK)ndents. 

Woodward,  J. : 

The  appellant  does  not  contest  the  question  of  the  accidental 
cause  of  the  death  of  Frederick  S.  Hermann,  son  of  the  alleged 
dependents,  but  does  seriously  urge  that  the  father  and  mother 
were  not  dependent  within  the  meaning  of  the  Workmen's 
Compensation  Law.  The  decedent  left  no  dependent  wife  or 
children  under  the  age  of  eighteen  years,  and  the  question  to 
be  determined  is  whether  there  is  any  evidence  to  support  the 
conclusion  of  fact  that  the  father  and  mother  of  the  decedent 
were  dependent  upon  him  at  the  time  of  the  accident,  for 
the  statute  permits  of  no  other  time.  (§  16,  subd.  4,  as  amd. 
by  Laws  of  1916,  chap.  622.*) 

*  Since  amd.  by  Laws  of  1020,  chap.  &82.—  [Rap. 
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The  evidence  is  that  the  father  was  earning  from  eighteen 
to  twenty-five  dollars  per  week  at  the  time  of  the  death  of  his 
son,  though  he  appears  to  have  not  been  working  since  that 
time.  What  he  has  done,  or  refrained  from  doing  since  the 
death  is,  of  com'se,  of  no  importance,  and  we  are  miable  to 
see  any  relevancy  in  the  alleged  fact  that  the  father  is  lame. 
The  question  is  what  was  the  condition  of  the  father  at  the 
time  of  the  death;  was  he  then  dependent  upon  the  earnings 
of  the  son?  The  evidence  indicates  that  he  earned  an  average 
of  more  than  twenty  dollars  per  week  for  the  year  prior  to  the 
death  of  the  son,  and  that  the  family  consisted  of  the  father 
and  mother  and  the  son,  and  the  latter  contributed  the  sum 
of  fifteen  dollars  per  week,  and  was  boarded  and  lodged  and 
at  times  had  clothing  bought  for  him.  How  can  it  be  said  that 
this  father,  earning  above  twenty  dollars  per  week,  was  in 
any  degree  dependent  upon  the  contribution  of  fifteen  dollars 
per  week  on  the  part  of  the  son,  who  was  supported  out  of  the 
family  fund? 

And  the  mother  has  likewise  bean  held  to  be  a  dq>endent, 
though  the  evidence  shows  that  she  hired  eleven  rooms  for 
fifty-five  dollars  per  month  and  rented  them  out  for  thirty  dol- 
lars per  week,  and  it  is  conceded  that  she  netted  about  forty 
dollars  per  month  out  of  this  transaction  after  the  payment  of 
the  gas  and  coal  bills,  and  the  payment  for  sheets,  pillow-cases, 
blankets,  etc.  In  other  words,  after  paying  all  the  heat  and 
light  bills  for  the  family,  and  important  items  of  supplies, 
there  was  a  net  profit  of  forty  dollars  per  month  to  the  mother, 
who  had  a  right  to  support  from  her  husband  who  was  earning 
more  than  twenty  dollars  per  week  at  the  time  of  the  death  of 
the  son.  Twenty  dollars  per  week,  with  rent,  light  and  heat 
paid  for,  and  forty  dollars  per  month  in  addition  —  or  practi- 
cally twenty-five  dollars  per  week  —  for  food  and  clothing 
for  two  persons,  is  not  dependency  in  the  absence  of  evidence 
showing  the  insufficiency  of  this  sum.  Assuming  the  son  to  be 
living  and  contributing  fifteen  dollars  per  week,  and  using 
one  of  the  rooms,  it  will  be  seen  that  he  would  be  paying  only 
about  his  equitable  portion  of  the  family  expenses,  assuming 
it  all  to  be  used,  and  it  must  be  clear  that  there  is  no  foundation 
in  the  evidence  for  holding  either  the  father  or  the  mother  to 
have  been  dependent  upon  the  contribution  of  the  decedent  at 
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the  time  of  the  accident.  So  long  as  the  cases  of  Birmingham 
V.  Westinghouse  Electric  &  Manujo/cbija%ng  Co.  (180  App.  Div. 
48);  Frey  v,  McLoughlin  Bros.,  Inc.  (187  id.  824)  and  MuU 
raney  v.  Brooklyn  Rapid  Transit  Co.  (190  id.  774)  remain 
mireversed,  this  cowrt  is  not  in  a  position  to  sustain  awards 
where  there  is  no  evidence  to  establish  dependency. 
The  award  appealed  from  should  be  reversed. 

All  concur. 

Award  reversed  and  claim  dismissed. 


Before  State  industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Antonio  Pinto,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation 
Law,  V.  Chelsea  Fibre  Mills,  Employer,  and  American 
Mutual  Liability  Insurance  Company,  Insurance  Car- 
rier, Appellants. 

Third  Department,  March  2,  1921. 

Workman's  Compensation  Law  —  aeoidental  injury  —  nature  of 
proof  —  happening  of  accident  as  Jurisdictional  —  presumptioA 
under  section  21  —  proof  of  accident  —  ulcer  on  cornea  not 
attributable  to  dust  —  presumption  that  dus^  caused  injury  — 
presumption  that  hemp  contained  infectious  germs. 

The  dements  of  an  aoeidental  injuiy  arising  out  of  and  in  the  course  of  an 
employment  must  be  shown  to  exist  by  common-law  proof. 

While  section  21  of  the  Workmen's  Compensation  Law  raises  a  presumption 
that  the  claim  comes  within  the  provisions  of  the  statute,  there  is  no 
presumption  that  'an  accident  has  happened  because  some  one  makes  a 
claim  for  compensation. 

Whether  an  accident  happened  is  a  fact  jurisdiotional  in  its  character,  and 
must  be  established  by  evidence. 

To  establish  the  fact  of  an  accidental  injury  under  the  statute,  in  the  absence 
of  an  actual  contusion,  it  is  necessary  to  show  that  the  initial  cause, 
that  is,  the  accident,  naturally  and  imavoidably  produced  the  results  for 
which  the  claim  is  made. 

An  award  for  the  partial  loss  of  the  vision  of  an  eye  from  an  ulcer  of  the 
oomea  which  is  a  disease  or  infection  is  unauthorized*  Sn  the  absence  of 
evidence  of  an  accident  resulting  in  an  injury  to  tba  eye,  or  that  there 
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was  something  about  the  dust  whioh  is  alleged  to  haire  lodged  in  the  eye 

which  would  *'  naturally  and  unavoidably  result "  in  the  disease  which 

has  destroyed  the  vision  to  some  extent. 
In  the  absence  of  substantial  evidence  it  cannot  be  presumed  that  dust 

from  hemp  is  charged  with  disease  germs. 
John  M.  Kellogg,  P.  J.,  dissents. 

Appeal  by  the  defendants,  Chelsea  Fibre  Mills  and  another, 
from  an  award,  order  and  decision  of  the  State  Industrial 
Commission,  made  on  the  4th  day  of  June,  1920. 

Jeremiah  F.  Connor ,  for  the  appellants. 

Charles  D.  Newton,  Attomey-General  [E.  C.  Aiken,  Deputy 
Attomey-Oeneral,  of  counsel],  for  the  respondents. 

Woodward,  J.: 

The  State  Industrial  Commission  has  made  an  award  for  the 
loss  of  ninety  per  centum  of  the  vision  of  the  left  eye  of  the 
claimant,  a  boy  of  fifteen  years  of  age,  for  a  period  of  one  hun- 
dred and  fifteen  and  two-tenths  weeks.  In  its  conclusions  of 
fact  it  finds  that  on  or  about  the  28th  day  of  April,  1919, 
while  the  claimant  was  engaged  in  his  regular  emplojonent 
and  while  working  on  a  machine  at  the  plant  of  his  employ^*, 
'^  some  particles  of  dust  from  same  entered  his  left  eye,  thereby 
causing  him  to  rub  the  same.  His  injured  eye  troubled  him 
so  much  that  on  the  next  day  he  returned  to  the  nurse  in  the 
emergency  room,  who  put  drops  in  it.  A  large  irregularly 
shaped  opacity  occupying  the  entire  outer  half  of  the  cornea 
and  also  the  entire  pupillary  area  developed  as  a  result  of  the 
particles  in  said  eye  and  on  account  of  which  claimant  sus- 
tained 90%  loss  of  vision  in  the  left  eye.  This  loss  of  90%  of 
the  vision  in  the  left  eye  is  the  direct  result  of  the  injury  which 
claimant  sustained  on  or  about  the  28th  day  of  April,  1919." 

The  defendants  contend  upon  this  appeal  that  there  is  no 
evidence  to  sustain  this  determination.  The  Commission, 
following  a  custom  condemned  by  the  Court  of  Appeals,  has 
made  the  opinion  of  one  of  the  Commissioners  a  part  of  its 
findings  of  fact,  and  this  Commissioner  tells  us  in  his  opinion 
that  the  claimant,  an  Italian  boy,  not  overly  bright, "  impressed 
me  aa  truth-telling,"  but  the  impressionabiUty  of  Commissioners 
is  not  a  substitute  for  common-law  evidence  of  facts,  and  the 
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rule  is  now  eetablifihed  that ''  all  tba  elements  of  an  accidental 
injury  arising  out  of  and  in  the  course  of  an  employment  must 
be  shown  to  exist  by  common-law  proof  '^  (JRtLSSo  v.  Jarvis 
Stores^  Inc.,  193  App.  Div.  587,  589,  and  authority  there 
dted),  before  there  is  power  in  the  Commission  to  make  an 
award.  Section  21  of  the  Workmen's  Compeosation  Law 
raises  a  presumption  that  the  claim  comes  within  the  pro- 
visions of  the  act  only  when  there  is  an  '^  absence  of  substantial 
evidence  to  the  contrary,"  but  this  does  not  raise  a  presump- 
tion that  an  accident  has  happened  because  some  one  makes 
a  claim  for  compensation;  that  is  a  fact  jurisdictional  in  its 
character,  and  it  must  be  established  by  evidence. 

The  undisputed  evidence  in  this  case  is  that  the  claimant 
is  suffering  from  an  ulcer  of  the  cornea,  and  an  ulcer  arises 
"  generally  in  a  oonstituticHial  disorder."  (Webster.)  In 
other  words,  an  ulcer  is  a  disease  or  infection.  An  ''  iixjury  "  or 
a  "  personal  injury,"  as  used  in  the  Workmen's  Compensation 
Law,  means  *'  only  accidental  injuries  arising  out  of  and  in 
the  course  of  employment  and  such  disease  or  infection  as 
may  naturally  and  unavoidably  result  therefrom."  (§  3, 
subd.  7,  as  amd.  by  Laws  of  1917,  chap.  705.)  No  one 
would  contend  that  mere  floating  dust,  innocuous  in  its  com- 
position, could  produce  the  "  direct  result "  concededly  exist- 
ing in  this  case.  In  other  words,  mere  particles  of  dust  floating 
in  the  atmosphere  and  entering  the  eye  could  not  produce  an 
ulcer  as  a  direct  result.  To  establish  the  fact  of  an  accidental 
injury  under  the  statute,  in  the  absence  of  an  actual  contusion, 
it  is  necessary  to  show  that  the  initial  cause  —  the  accident 
complained  of  —  natxirally  and  unavoidably  produced  the 
result  for  which  the  claim  is  made.  There  is  no  presumption 
that  the  dust,  which  is  alleged  to  have  entered  the  eye  of  the 
claimant,  was  calculated  to  ''  naturally  and  unavoidably 
result  "  in  an  ulcer  of  the  cornea  of  the  eye,  or  to  permanently 
impair  the  vision.  Every  man,  woman  and  child  of  years  of 
intelligence  knows  that  dust  in  the  eyes  does  not  produce 
permanent  impairment  of  the  sight  under  ordinary  circimi* 
stances.  In  Matter  of  Eldridge  v.  Endicott,  Johnson  &  Co. 
(228  N.  Y.  21,  24, 25)  the  court  points  out  that  the  Commission 
is  not  justified  in  taking ''  judicial  notice  or  ui  presuming  that 
hides  such  as  those  in  question  usually  or  frequently  contain 
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anthrax  germs  and  that  a  person  working  about  them  with  an 
open  wound  is  likely  to  receive  the  germ  and  die  of  anthrax/' 
and  that  the  Commission  is  "  not  authorized  to  make  an  award 
under  this  section  in  the  absence  of  at  least  some  evid^ice  that 
the  employee  might  with  his  cut  have  taken  anthrax  while  at 
work  about  the  hides."  So,  in  the  case  now  before  us,  the 
Commission  is  not  authorized  to  make  an  award  in  the  absence 
of  evidence  that  there  was  something  about  the  dust  which 
is  alleged  to  have  lodged  in  the  claimant's  eye  which  would 
''  naturally  and  unavoidably  result  '^  in  the  disease  which  has 
destroyed  the  vision  to  some  extent. 

There  is  no  such  evidence  in  this  case.  The  claimant 
testified  that  this  alleged  accident  happened  on  the  28th  day 
of  April,  1919;  that  he  first  noticed  that  his  eye  bothered  him 
on  the  day  named,  and  that  he  went  to  the  nurse  in  the  factory 
who  put  some  drops  in  his  eye,  and  that  he  told  her  some  dust 
went  in  his  eye;  that  he  told  her  immediately;  that  the  fore- 
lady  in  the  room  where  he  was  employed  sent  him  to  the  nurse; 
that  the  eye  never  bothered  him  before  that  date.  The  fore- 
lady,  when  called  as  a  witness,  testified  that  she  was  in  charge 
of  the  room  where  the  claimant  worked  and  that  she  did  not 
send  him  to  the  ntirse;  that  she  never  heard  of  the  allied 
accident  until  months  later.  The  nurse  testified  that  the 
claimant  came  to  her  on  the  twenty-fourth  day  of  April  and 
complained  of  a  sore  eye;  that  he  said  he  did  not  know  what 
was  the  matter  with  his  eye.  The  boy  was  subsequently 
taken  to  a  hospital,  and  the  record  there  of  the  history  on 
admission  is  that  '^  patient  sajrs  that  he  waked  up  in  a.  m. 
two  or  three  weeks  with  good  deal  pain,"  but  no  mention  of 
any  alleged  accident.  The  claimant  was  recalled,  identified 
the  forelady,  and  admitted  that  he  did  not  think  she  would 
He  about  what  occurred,  and  said  he  did  not  remember  when 
asked  in  reference  to  telling  her  about  the  dust  getting  into 
his  eye.  Then,  after  being  admonished  by  the  Commissioner 
who  is  impressed  with  his  truthfulness,  to  "  tell  me  just  as  truth- 
fully as  you  know  how  what  happened  to  you,"  the  claimant 
again  declared  that  some  dust  went  in  his  eye,  and  that  it  did 
not  hurt  him  as  soon  as  he  got  the  dust  in  his  eye,  but  that 
he  began  to  rub  it;  that  he  went  to  the  nurse  about  half  an 
hour  later  and  told  her  "  it  was  bloodshot."    He  admitted  that 
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the  nuree  asked  him  what  had  happened,  and  when  asked 
what  he  told  her  he  paused,  said,  "I  told  her  just,"  then 
laughed  and  did  not  complete  the  answer.  The  question 
being  repeated  he  said, "  I  don't  remember."  He  then  admitted 
that  he  did  not  tell  the  nurse  just  then  that  he  had  got  dust  in 
his  eye,  and  being  further  pressed  said  that  it  was  after  he  was 
in  the  hospital,  and  he  was  discharged  from  the  hospital  on 
the  twenty-ninth  day  of  May.  He  further  admitted  that  the 
suggestion  of  the  dust  came  from  the  Italian  doctor  who 
attended  him,  and  that  this  was  the  first  time  he  thought  of 
the  dust  as  the  cause  of  the  trouble.  This  was  all  brought  out 
by  examination  on  the  part  of  the  Commissioner,  and  if  there 
was  any  confusion  on  the  part  of  the  claimant  it  was  not  due 
to  undue  severity  on  the  part  of  the  examiner. 

In  view  of  the  testimony  of  the  nurse,  supported  by  her 
record,  that  the  claimant  came  to  her  and  complained  of  his 
eye  on  the  twenty-^fourth  day  of  April,  and  tiiat  the  claimant 
insists  upon  the  twenty-eighth  day  of  April  as  the  date  of  his 
alleged  accident,  it  must  be  entirely  obvious  that  there  is  no 
evidence  of  probative  force  of  any  accident  whatever  at  the 
time  the  claimant  went  to  the  nurse,  and  the  secretary  of  the 
company,  who  was  talking  with  the  nurse  when  the  claimant 
came  in,  testifies  that  the  nurse  asked  him  what  had  happened 
and  that  the  claimant  denied  that  anything  had  happened  or 
that  he  got  anything  in  his  eye;  that  he  said  nothing  had 
happened;  that  it  "  just  got  sore."  There  was  trouble  with 
this  eye  on  the  twenty-fourth  day  of  April;  this  testimony  is 
wholly  /undisputed.  The  claimant  not  only  stated  that  noth- 
ing had  happened,  but  declared  that  it  just  got  sore,  and  he 
admitted  that  his  first  thought  of  dust  in  his  eye  as  the  cause  of 
the  trouble  came  to  him  at  ihe  time  it  was  suggested  by  his 
doctor,  weeks  after  the  alleged  accident.  No  jury  would  be 
justified  in  finding  from  this  testimony  that  there  was  an 
accident  on  or  about  the  twenty-eighth  day  of  April,  resulting 
in  an  injury  to  the  left  eye  of  the  claimant.  But,  if  it  be 
assmned  that  dust  did  get  in  his  eye  on  this  date,  there  is 
absolutely  no  evidence  that  the  dust  which  entered  his  eye 
was  capable  of  producing  the  disease  or  infection  "  naturally 
and  imavoidably,"  The  dust  itself,  which  the  claimant 
App.  Div.— Vol.  CXCVI.  15 
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testifies  did  not  hurt  him  at  the  time,  certainly  did  not  produce 
the  loss  of  vision;  it  was  only  because  of  some  disease  or  infec- 
tion that  the  eye  lost  its  power,  and  it  may  not  be  assumed 
that  dust  from  hemp  is  charged  with  disease  germs  or  bacteria, 
any  more  than  like  assumption  is  justified  in  the  case  of  raw 
hides  in  the  case  already  referred  to. 
The  award  should  be  reversed  and  the  claim  dismissed. 

All  concur,  except  John  M.  Kellogg,  P.  J,,  dissenting. 

Award  reversed  and  claim  dismissed. 


Before  State  Industrial  Combcession,  Respondent. 

In  the  Matter  of  the  Claim  of  Margabbt  Krug,  Respondent, 
for  Compensation  for  Herself  and  Children  for  the  Death  of 
Oscar  Erug,  v.  The  City  of  New  York,  Appellant. 

Thiid  Department,  Maroh  2,  1921. 

Workmen's  Compenjuition  Law  —  *'  emxiloyea  "  defined  —  seeticm  8, 
BubdiTiflioiui  4  and  5  —  city  fireman  not  employee  of  eity  and 
within  section  2,  group  42,  relating  to  salvage  of  buildings  or 
contents  —  group  48  construed. 

A  uniformed  city  fireman  of  the  city  of  New  York  is  not  an  "  employee'*  of 
the  city  within  subdivisions  4  and  5  of  section  3  of  the  Workmen's  Com* 
pensation  Law. 

A  city  fire  department  is  not  operated  for  pecuniary  gain,  and  a  city  fireman, 
while  putting  out  a  fire  in  the  course  of  his  employment  as  such,  is  not 
within  group  42  of  section  2  of  the  Workmen's  Compensation  Law, 
relating  to  ''  salvage  of  buildings  or  contents  "  as  hazardous  emplo3rment. 

It  seemSf  that  the  purpose  of  group  43  of  section  2  of  the  Workmen's  Com- 
I)ensation  Law  is  to  bring  within  the  statute  the  State  and  municipalities 
carrying  on  employments  enumerated  in  previous  groups,  which  are 
carried  on  for  its  own  purposes,  as  distinguished  from  those  oi>erated  f or 
the  protection  of  its  inhabitants. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  an 
award  or  decision  of  the  State  Industrial  Commission,  entered 
in  the  office  of  said  Commission  on  the  16th  day  of  July, 
1920. 
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John  P.  O'Brien,  Corporation  Counsel  [John  F.  O'Srien, 
William  A.  Walling  and  Isaac  F.  Cohen  of  counsel],  for  the 
appellant. 

Charles  D.  NewUm,  Attomey*Oeneral  [E.  C.  Aiken,  Deputy 
Attomey-Oeneral,  of  counsel],  for  the  respondents. 

Woodward,  J. : 

The  claimant  is  the  widow  of  Oscar  Krug.  The  decedent 
was  a  uniformed  fireman  of  the  city  of  New  York  attached  to 
en^e  No.  7  of  the  city  fire  department.  On  the  3d  day  of 
May,  1918,  while  engaged  in  helping  to  extinguish  a  fire  he 
wrenched  his  knee.  He  was  treated  for  rheumatism  and 
worked  on  and  off  until  the  14th  of  July,  1919,  more  than  a  year 
after  the  injury,  when  he  was  taken  to  a  hospital  and  underwent 
an  operation  upon  his  knee.  He  developed  pneumonia, 
presumably  through  the  operation,  and  died  on  the  4th  of 
August,  1919.  His  widow  makes  a  claim  for  this  death,  and 
while  the  State  Industrial  Commission  has  foimd  that  she  is 
not  entitled  to  a  present  award,  because  of  the  fact  that  she 
is  receiving  fifty-eight  dollars  and  thirty-three  cents  a  month 
as  a  pension  from  the  city  fire  department  pension  fund,  there 
is  a  determination  that  if  this  source  falls  she  is  entitled  to  the 
compensation,  on  the  theory  that  decedent  was  under  group  42 
of  section  2  of  the  Workmen's  Compensation  Law,  engaged  in 
the  ''  salvage  of  buildings  or  contents,''  while  fitting  fire  for 
the  city  of  New  York. 

While  the  question  thus  presented  upon  this  appeal  may 
appear  somewhat  academic,  we  are  in  the  process  of  defining 
and  fixing  the  limitations  of  a  new  system,  and  precedents 
ought  not  to  be  established  by  the  mere  lapse  of  time  which 
are  in  conflict  with  the  spirit  of  the  law.  Section  2  of  the 
Workmen's  Compensation  Law  (as  amd.  by  Laws  of  1917, 
chap.  705)  provides  that  the  compensation  provided  for  in 
this  chapter  "  shall  be  payable  for  injuries  sustained  or  death 
iQCurred  by  employees  engaged  in  the  following  hazardous 
employments,"  so  that  we  are  to  find  first  that  the  dece- 
dent is  an  employee  within  the  meaning  of  the  statute, 
aad  that  he  was  engaged  in  one  of  the  "  following  hazard- 
ous employments,"  before  this  award  can  be  sustained.     An 
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"  employee  "  means  "  a  person  engaged  in  one  of  the  occupa- 
tions enmnerated  in  section  two  or  who  is  in  the  service  of  an 
employer  whose  principal  business  is  that  of  carrying  on  or 
conducting  a  hazardous  employment  upon  the  premises  or 
at  the  plant,  or  in  the  course  of  his  employment  away  from  the 
plant  of  his  employer  "  (§  3,  subd.  4,  as  amd.  by  Laws  of  1917, 
chap.  705),  and  "  '  employment '  includes  employment  only  in 
a  trade,  business  or  occupation  carried  on  by  the  employer 
for  pecuniary  gain."  (§  3,  subd.  5,  as  amd.  by  Laws  of  1917, 
chap.  705.)  Of  course,  assuming  that  the  decedent  was  engaged 
in  "  salvage  of  buildings  or  contents,"  while  engaged  in  the 
effort  to  extinguish  a  fire,  he  was  not  engaged  in  an  employ- 
ment "  carried  on  by  the  employer  for  pecimiary  gain."  The 
city  of  New  York  was  not  carrying  on  this  fire  extinguishing 
business  for  its  own  gain,  but  for  the  purpose  of  saving  its 
inhabitants  from  loss,  just  as  it  maintains  a  police  force,  not 
for  its  own  profit,  but  for  the  protection  of  those  within  its 
limits  from  the  violence  of  lawless  persons.  Group  42  of  sec- 
tion 2  of  the  Workmen's  Compensation  Law  (as  amd.  by 
Laws  of  1917,  chap.  705)*  relates  to  business  occupations 
carried  on  for  pecuniary  gain,  and  it  is  within  this  group  that 
we  fiind  the  provision  including  "  salvage  of  buildings  or  con- 
tents," and  then  group  43  of  section  2  of  the  act  (added  by 
Laws  of  1916,  chap.  622,  as  amd.  by  Laws  of  1917,  chap.  705) 
continues,  "Any  employment  enumerated  in  the  foregoing 
groups  and  carried  on  by  the  Statfe  or  a  municipal  corporation 
or  other  subdivision  thereof,  notwithstanding  the  definition  of 
the  term  '  employment '  in  subdivision  five  of  section  three  of 
ihis  chapter." 

It  is  not  entirely  clear  just  what  is  meant  by  this  43d  group, 
which  is  clearly  not  a  group  at  all,  but  an  amplification  to 
bring  within  the  law  the  State  and  municipalities  carrying  on 
employments  enumerated  in  the  previous  groups.  It  would 
have  a  legitimate  use  if  limited  to  such  employments  as  the 
city  carried  on  for  its  own  purposes,  as  distinguished  from  those 
of  its  inhabitants.  For  instance,  where  the  city  owns  and 
operates  its  water  supply  system  it  is  carrying  on  a  business 
as  distinguished  from  a  governmental  or  charitable  purpose, 

*  Since  amd.  by  Laws  bf  1918,  chap.  634.— (Rep. 
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such  as  involved  in  the  maintenaaee  of  a  police  or  fire  d^art- 
ment  or  a  public  hoepital,  and  it  would  be  in  a  sense  con^ 
ducting  the  water  plant  for  pecuniary  gain,  but  it  is  an  abuse 
of  language  to  say  that  a  fireman  engi^ed  in  extinguishing  a 
fire  is  employed  in  salvaging  buildings  or  their  contents. 
The  service  he  is  performing  for  the  city  is  governmental  in  its 
character;  it  is  for  the  general  welfare — an  exercise  of  the 
police  power.  The  city,  as  such,  has  no  interest  in  the  prop- 
erty; whether  mudi  or  Uttle  is  saved,  it  concerns  the  individual 
owner  and  the  insurance  companies,  not  the  city  in  its  corporate 
capacity,  and  it  is  not  within  the  spirit  of  the  act  to  charge  the 
municipality  for  the  death,  because  there  is  no  business  of 
the  employer  which  may  be  legitimately  charged  with  the 
expense.  The  amendment  of  the  Constitution  upon  which 
this  class  legislation  depends  expressly  authorizes  the  enact- 
ment of  the  statute,  ^^  provided  that  all  moneys  paid  by  an 
employer  to  his  employees  or  their  legal  representatives,  by 
reason  of  the  enactment  of  any  of  tlie  laws  herein  authorized, 
sliall  be  held  to  be  a  proper  charge  in  the  cost  of  operating  the 
business  of  the  employer."  (State  Const,  art.  1,  §  19.) 
Where  there  is  no  business  upon  which  the  com{)ensation  can 
become  a  charge;  where  there  is  no  opportunity  to  charge 
the  accidents  of  the  business  to  the  product  and  thus  dis- 
tribute the  burden  over  the  field  of  consumption,  there  is  no 
warrant  for  the  legislation.  The  rule  is  well  established  that 
a  proviso,  such  as  is  contained  in  the  constitutional  provision 
above  quoted,  is  in  deeds  and  statutes  a  limitation  or  exception 
to  the  grant  made  or  authority  conferred,  the  effect  of  which  is 
to  declare  that  the  one  shall  not  operate,  or  the  other  be 
exercised,  imless  in  the  case  provided.  (23  Am.  &  £ng.  Ency. 
of  Law  [2d  ed.],  292;  Au^n  v.  UmM  States,  155  U.  S.  417, 
431,  and  authorities  there  cited.)  In  Ives  v.  Sovih  Buffalo  R. 
Co.  (201 N.  Y.  271)  the  original  Workmen's  Ccxnp^osation  Law 
(Laws  of  1910,  chap.  674,  adding  to  Labor  Law,  art.  14-a)  was 
held  void  as  conflicting  with  the  requirements  of  due  process 
of  law,  and  the  Constitution  was  amended  as  above  to  obviate 
the  objection;  but  under  well  established  rules  of  interpreta- 
tion it  is  not  to  be  extended  beyond  its  language  and  clearly 
expressed  purposes;  and  these  are  confined  to  employees  and 
employers  in  the  ordinary  sense  of  these  words,  and  are  limited 
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by  the  proviso  to  those  who  are  carrying  on  business  of  such  a 
character  that  all  moneys  paid  by  an  employer  to  his  employees 
^'  shall  be  held  to  be  a  proper  charge  in  the  cost  of  operating 
the  business  of  the  employer/'  and  this  obviously  excludes  all 
provisions  for  compensating  those  who  are  employed  in  the 
discharge  of  governmental  functions.  The  court  in  the  Ives 
Case  (supra)  quotes  from  the  report  of  the  Commission  which 
created  this  act,  to  the  effect  that  the  evils  supposed  to  exist 
can  be  ^*  best  avoided  by  compelling  the  anployer  to  share 
the  accident  burden  in  intrinsically  dangerous  trades,  since  by 
fixing  the  price  of  his  product  the  diock  of  the  accident  may 
be  borne  by  the  community."  It  was  the  indiistrial,  the 
essentially  dangerous,  trades  which  were  to  be  placed  under 
the  provisions  of  the  law,  and  the  Constitution  was  amended 
to  permit  of  this,  not  to  extend  the  operaticm  to  public  officers. 

We  are  clearly  of-  the  opinion  that  the  decedent  was  not 
an  employee  within  the  meaning  of  the  statute.  The  word  is 
defined  by  the  Century  Dictionary,  cited  with  approval  in 
Palmer  v.  Van  Sanlvoard  (153  N.  Y.  612,  614)  as  "  one  who 
works  for  an  employer;  a  person  working  for  salary  or  wages; 
applied  to  any  one  so  working,  but  usually  only  to  clerks, 
workmen,  laborers,  etc.,  and  but  rarely  to  the  higher  officers 
of  a  corporation  or  government,  or  to  domestic  servants,"  and 
with  all  the  agitation  which  preceded  the  enactment  of  this 
statute  it  cannot  be  presumed  that  the  Legislature  or  the 
people  in  amaiding  the  Constitution  used  the  words  in  any 
broader  sense  than  that  indicated.  Nor  can  we  subscribe  to 
the  theory  that  a  fireman  in  performing  a  pubtic  service  is 
engaged  in  salvaging  buildings  or  their  contents.  He  is  per- 
forming a  police  service  for  the  State,  operating  for  the  benefit 
of  the  owner  of  the  property,  and  not  in  the  carrying  on  of  the 
business  of  salvaging  buildings  or  property. 

The  award  should  be  reversed  and  the  claim  di^nissed. 

All  concur. 

Award  reversed  and  claim  dismissed. 
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In  the  Matter  of  the  Application  of  Joseph  P.  Bickerton,  Jr., 
and  William  Harris,  Jr.,  as  Executors,  etc.,  of  William 
Harris,  Deceased,  Respondents,  Stockholders  of  the  New 
York  Theatre  Company,  for  the  Appointment  of  Appraisers 
to  Appraise  the  Value  of  Their  Stock. 

New  York  Theatre  Company,  Appellant. 

In  the  Matter  of  the  Apphcation  of  Arthur  S.  Arnold 
and  Others,  as  Executors  and  Trustees  under  the  Last 
Will  and  Testament  of  Samuel  F.  Nirdungbr,  Deceased, 
Respondents,  Stockholders  of  the  New  York  Theatre 
Company,  for  the  Appointment  of  Appraisers  to  Appraise 
the  Value  of  Their  Stock. 

New  York  Theatre  Company,  Appellant. 
In  the  Matter  of  the  Application  of  Abraham  L.  Erlanger, 
Respondent,  a  Stockholder  of  the  New  York  TheaIkb 
Company,  for  the  Appointment  of  Appraisers  to  Appraise 
the  Value  of  His  Stock. 

New  York  Theatre  Company,  Appellant. 

First  Department,  March  4,  1921. 

Cocporatioiis  —  voluntary  sale  of  propnty  of  domettio  stoek  oor- 
poration  —  report  of  appraiMn  as  to  value  of  stock  and  aaiets  of 
dissentiXMT  stockholders  is  conclusive  —  power  of  court  to  con- 
firm —  Stock  Corporation  Law,  sections  16  and  17,  construed  and 
applied  —  proceedings  under  Stock  Corporation  Law,  section  17, 
and  Business  Corporations  Law,  section  8,  distinguislxed*  ^ 

The  report  of  the  appraisers  in  proceedings  by  the  minority  stockholders 
of  a  domestic  stock  corporation  protesting  agamst  a  proposed  sale  of 
property  of  the  oorp<»«tion,  brought  under  seotion  17  of  the  Stock 
Corporation  Law,  after  a  two-thirds  vote  of  the  corporate  stockhokierB 
as  required  by  section  16  of  said  law  has  authorized  a  sale,  is  final  and 
condusive,  and  the  court  is  without  power  to  pass  upon  any  exceptions 
filed  to  such  report. 

Jl  seemff  that  in  such  case  the  court  could  not  have  properly  entered  an 
order  confirming  the  report. 

The  court  is  given  power  only  to  designate  the  time  and  place  of  the 
appraisers'  proeeedings,  and  after  they  have  made  their  estimate  <rf  value 
and  delivered  their  certificates  in  the  prescribed  manner,  the  court  has 
no  control  over  the  report. 

Proceeding  for  appraisal  under  section  17  of  the  Stock  Corporation  Law, 
and  seotion  8  of  the  Business  Corporations  Law,  distinguished. 
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AppBAii  by  the  New  York  Theatre  Company  from  orders 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
in  each  of  the  above-entitled  proceedings  and  entered  in 
the  office  of  the  clerk  of  the  cotmty  of  New  York  on  the  12th 
day  of  August,  1920,  denying  the  motion  of  the  said  New 
York  Theatre  Company  in  each  proceeding,  to  modify  or  set 
aside  the  majority  report  and  appraisement  of  the  appraiser^ 
filed  on  the  15th  day  of  July,  1920. 

Sheam  &  Hare  [Clarence  J.  Sheam  of  counsel],  for  the 
appellant. 

Joseph  P.  Bickerton,  Jr.,  attorney  [Joseph  P.  Bickerton,  Jr., 
of  counsel;  Philip  Wittenberg  and  Sidney  R,  Fleisher,  with  him 
on  the  brief],  for  the  respondents. 

DOWLING,  J.: 

The  New  York  Theatre  Company,  a  domestic  stock  corpora- 
tion, was  organized  March  20,  1903,  to  purchase  and  own 
the  building  situated  on  Broadway,  from  Forty-fourth  to 
Forty-fifth  streets,  in  the  borough  of  Manhattan,  New  York 
city,  together  with  the  land  on  which  it  was  erected,  and  to 
conduct  in  said  premises  a  general  amusement  business,  and 
to  do  and  perform  all  things  in  any  wise  relating  to  said  business. 
On  .October  24,  1919,  the  corporation,  at  a  stockholders' 
meeting,  by  a  vote  of  more  than  two-thirds  of  the  stock  in 
favor  thereof,  voted  to  convey  the  said  land  and  building 
to  the  Seneca  Holding  Corporation,  a  domestic  corporation, 
for  the  sum  of  $3,200,000.  The  outstanding  stock  of  the 
New  York  Theatre  Company  amounts  to  11,248  shares  of 
the  par  value  of  $100  each.  The  petitioners  herein  are 
Joseph  P.  Bickerton,  Jr.,  and  William  Harris,  Jr.,  as  executors 
under  the  last  will  and  testament  of  William  Harris,  deceased, 
as  owners  of  700  shares  of  said  stock;  Arthur  S.  Arnold, 
Abraham  L.  Erlanger  and  Real  Estate  Title  and  Trust  Com- 
pany of  Philadelphia,  as  executors  and  trustees  under  the 
last  will  of  Samuel  F.  Nirdlinger,  deceased,  as  owners  of  839 
shares  thereof;  and  Abraham  L.  Erlanger  as  owner  of  1,659 
shares  thereof.  These  3,198  shares  of  stock  at  the  stock- 
holders' meeting  were  voted  against  the  proposed  sale.  But 
the  requisite  two-thirds  vote  was  given  in  favor  of  the  sale 
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pursuant  to  the  requirements  of  section  16  of  the  Stock  Cor- 
poration Law.  The  petitioners  duly  protested  against  the 
proposed  sale  and  filed  a  written  protest  and  commenced 
these  three  proceedings  (now  consolidated  into  one)  pursuant 
to  the  provisions  of  section  17  of  the  Stock  Corporation  Law. 
On  appropriate  petition  the  Supreme  Court  at  Special  Term, 
Part  I,  made  an  order  pursuant  to  the  statute  appointing  three 
appraisers  to  appraise  the  value  of  the  stock  of  said  petitioners. 
Said  order  designated  January  26, 1920,  "  at  2 :  30  o'clock  of  that 
day  and  such  other  times  as  the  majority  of  the  said  appraisers 
shall  fix  "  as  the  time  of  their  proceedings,  and  also  designated 
a  specific  office  as  the  place  of  their  proceedings;  it  provided 
that  any  vacancy  in  the  board  of  appraisers  should  be  filled 
by  the  cotuli  upon  five  days'  notice,  and  further  proceeded 
as  follows: 

"  Ordered,  that  the  said  appraisers  or  any  two  of  them,  shall 
estimate  and  certify  to  this  court  in  writing  over  their 
signatures,  the  value  of  the  petitioners'  stock,  as  of  the  24th 
day  of  October,  1919,  the  time  of  the  petitioners'  dissent; 
and  it  is  further 

"  Ordered,  that  the  manner  in  which  paym^it  of  the  said 
stock  shall  be  made  by  the  said  New  York  Theatre  Company 
to  the  said  petitioners  is  hereby  directed  to  be  in  cash  within 
fifteen  (15)  days  after  the  certification  by  the  said  appraisers 
of  the  value  of  the  petitioners'  stock;  and  it  is  further 

"  Ordered,  that  the  board  of  appraisers  shall  deliver  one 
(1)  copy  of  their  report,  estimate  and  certificate  to  the  New 
York  Theatre  Company,  and  another  to  the  petitioners;  and 
it  is  further 

"  Ordered,  that  the  charges  and  expenses  of  the  said  board 
of  appraisers  shall  be  taxed  under  the  direction  of  this  court, 
and  shall  be  paid  by  the  New  York  Theatre  Company;  and 
it  is  further 

"  Ordered,  that  when  the  said  New  York  Theatre  Company 
shall  have  paid  the  amount  of  such  appraisal,  together  with 
the  costs,  charges  herein  provided,  the  petitioners  shall  cease 
to  have  any  interest  in  the  stock  described  in  the  said  petition, 
and  in  the  corporate  property  of  the  said  New  York  Theatre 
Company,  and  that  the  said  stock  may  be  held  and  disposed 
of  by  the  said  New  York  Theatre  Company;  and  it  is  further 
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'^  Ordered,  that  the  petitioners  and  the  board  of  appraisers 
and  the  respondent  New  York  Theatre  Company  may  apply 
at  the  foot  of  this  order  for  any  other  relief  as  may  be  just 
and  proper." 

The  appraisers  appointed  by  the  court  entered  upon  the 
discharge  of  their  duties  and  took  a  large  amount  of  testimony 
offered  by  both  the  petitioners  and  the  respondent  therein, 
and  finally  made  a  report  in  which  a  majority  of  the  appraisers 
joined,  which  was  delivered  to  the  respective  parties,  and 
this  report  was  subsequently  returned  to  the  appraisers  at 
their  request  to  correct  an  error  therein  due  to  their  failure 
to  make  allowance  for  a  mortgage  upon  the  property  in  the 
sum  of  $1,100,000.  Thereafter  a  report  was  made  in  triplicate 
original  and  signed  by  the  majority  of  the  appraisers.  One 
of  said  originals  and  an  original  of  a  minority  report  signed 
by  the  third  appraiser  were  delivered  to  the  respective  parties 
and  the  third  original  majority  report,  with  the  accompanying 
testimony,  was  filed  with  the  county  clerk  of  New  York  county 
on  July  fifteenth,  and  the  third  original  minority  report  was  filed 
on  July  sixteenth.  Thereafter  and  on  July  21, 1920,  the  New 
York  Theatre  Company  served  upon  the  petitioners'  attorney 
and  filed  with  the  clerk  of  the  county  of  New  York  exceptions 
to  the  said  report  and  appraisement  of  the  majority  of  the 
appraisers,  as  excessive,  as  contrary  to  the  law  and  the  evidence 
and  as  against  the  weight  of  evidence,  and  as  based  upon 
wrong  principles  of  basic  importance;  specifications  being 
given  of  the  respects  in  which  it  was  claimed  the  majority 
report  was  incorrect.  By  said  report  the  value  of  the  real 
estate  in  question,  as  efnhanced  by  the  building  thereon  and 
its  contents,  was  fixed  at  $3,426,250,  and  the  value  of  each 
share  of  capital  stock  of  the  New  York  Theatre  Company, 
representing  its  proportionate  share  of  the  total  assets  of  the 
said  company,  was  fixed  by  said  report  at  $220.01.  Besides 
the  real  estate  in  question  the  company  had  on  hand  in  cash 
the  sum  of  $170,957.54.  On  July  26,  1920,  the  New  York 
Theatre  Company  obtained  an  order  to  show  cause  why  an 
order  should  not  be  made  and  entered  consolidating  the  three 
proceedings  brought  by  petitioners  into  one,  and  setting  aside 
the  report  and  appraisement  of  the  majority  appraisers  as 
excessive,  as  contrary  to  the  law  and  evidence  and  as  against 
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the  weight  of  evidence,  and  as  based  upon  wrong  principles 
of  basic  importance;  or,  in  the  alternative,  why  said  report 
and  appraisement  should  not  be  modified,  and  why  the 
company  should  not  have  such  other  and  further  reUef  as 
might  be  just  and  proper  in  the  premises.  Thereafter  on 
August  12,  1920,  an  order  was  made  at  Special  Term,  Part  I, 
of  the  Supreme  Coiul;,  whereby  the  motion  of  the  New  York 
Theatre  Company  was  granted  in  so  far  as  it  asked  that  the 
three  separate  proceedings  herein  be  consoUdated.  The  court 
proceeded  to  say  in  the  opinion  which  formed  a  part  of  the 
short  form  order  which  is  the  order  api)ealed  from  herein: 
"  *  *  *  The  motion  to  modify  or  set  aside  the  majority 
report  must  be  denied.  A  careful  examination  of  the  record 
does  not  disclose  any  substantial  error.  The  appraisers  have 
passed  on  the  question  of  value  as  one  of  fact.  Considerable 
testimony  was  taken  and  a  thorough  inspection  of  the  premises 
was  made.  Under  the  circumstances,  I  do*  not  believe  that 
the  court  would  be  justified  in  substituting  its  judgment  for 
that  of  the  appraisers  who  were  duly  designated  to  hear  and 
determine  the  facts."  It  will  be  seen  that  this  order  does 
not  imdertake  to  confirm  the  naajority  report  of  the  appraisers; 
it  simply  refuses  to  sustain  the  exceptions  filed  thereto  by  the 
New  York  Theatre  Company. 

Upon  this  appeal  the  respondents  contend  that  the  Special 
Term  was  without  power  to  take  any  action,  either  to  confirm, 
modify  or  reject  the  report  of  the  appraisers,  and  that  the 
rights  of  the  parties  were  finally  and  conclusively  settled  by 
the  original  order  made  at  Special  Term  appointing  the 
appraisers;  they  further  contend  that  an  appeal  does  not 
lie  to  this  court  from  the  order  of  Special  Term,  and  that 
this  appeal  must  be  dismissed. 

The  question  before  us  involves  the  effect  to  be  given  to 
section  17  of  the  Stock  Corporation  Law*  Section  17  must  be 
read  in  connection  with  section  16  of  the  same  law.*  The 
two  sections  are  as  follows: 

"  §  16.  Volimtary  sale  of  franchise  and  property.  A  stock 
corporation,  except  a  railroad  corporation  and  except  as 
otherwise  provided  by  law,  with  the  consent  of  two-thirds 

*8ee,  also,  Lnws  of  1920,  ohap.  396,  ainoe  amdg.  said  (  16. —  [Rep. 
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of  its  stock,  may  sell  and  convey  its  property,  rights,  privileges 
and  franchises,  or  any  interest  therein  or  any  part  thereof 
to  a  domestic  corporation,  engaged  in  a  business  of  the  same 
general  character,  or  which  might  be  included  in  the  certificate 
of  incorporation  of  a  corporation  organizing  under  any  general 
law  of  this  State  for  a  business  of  the  same  general  character, 
and  a  domestic  corporation  the  principal  business  of  which 
is  carried  on  in,  and  the  principal  tangible  property  of  which 
is  located  within  a  State  adjoining  the  State  of  New  York, 
may  with  the  consent  of  the  holders  of  ninety-five  per 
centum  of  its  capital  stock,  sell  and  convey  its  property 
situate  without  the  State  of  New  York,  not  including  its 
franchises,  to  a  corporation  organized  under  the  laws  of  such 
adjoining  State,  and  such  sale  and  conveyance  shall,  in  case 
of  a  sale  to  a  domestic  corporation,  vest  the  rights,  property 
and  franchises  thereby  transferred,  and  in  case  of  a  sale  to 
a  foreign  corporation  the  property  sold,  in  the  corporation 
to  which  they  are  conveyed  for  the  term  of  its  corporate 
existence,  subject  to  the  provisions  and  restrictions  applicable 
to  the  corporation  conveying  them.  Before  such  sale  or 
conveyance  shall  \>e  made  such  consent  shall  be  obtained  at 
a  meeting  of  the  stockholders  called  upon  like  notice  as  that 
required  for  an  annual  meeting. 

'^  §  17.  Rights  of  non-consenting  stockholders  on  voluntary 
sale  of  franchise  and  property.  If  any  stockholder  not  voting 
ia  favor  of  such  proposed  sale  or  conveyance  shall  at  such 
meeting,  or  within  twenty  days  thereafter,  object  to  such 
sale,  and  demand  payment  for  his  stock,  he  may,  within 
sixty  days  after  such  meeting,  apply  to  the  Supreme  Court  at 
any  Special  Term  thereof  held  in  the  district  in  which  the 
principal  place  of  business  of  such  corporation  is  situated, 
upon  eight  days'  notice  to  the  corporation,  for  the  appointment 
of  three  persons  to  appraise  the  value  of  such  stock,  and  the 
court  shall  appoint  three  such  appraisers,  and  designate  the 
time  and  place  of  their  proceedings  as  shall  be  deemed  propar, 
and  also  direct  the  manner  in  which  payment  for  such  stock 
shall  be  made  to  such  stockholders.  The  court  may  fill  any 
vacancy  in  the  board  of  appraisers  occiirring  by  refusal  or 
neglect  to  serve  or  otherwise.  The  appraisers  shall  meet  at 
the  time  and  place  designated,  and  they  or  anytwo  of  them, 


Digitized  by 


Googk 


Matter  op  Bickkrton.  237 

App.  Div.  231]  First  Department,  March,  19dl. 

after  being  duly  sworn  hcmestly  and  faithfully  to  discharge 
their  duties,  shall  estimate  and  certify  the  value  of  such 
stock  at  the  time  of  such  dissent,  and  deliver  one  copy  to 
such  corporation,  and  another  to  such  stockholder,  if  demanded; 
the  diarges  and  expenses  of  the  appraisers  shall  be  paid  by 
the  corporation.  When  the  corporation  shall  have  paid  the 
amoimt  of  such  appraisal,  as  directed  by  the  court,  such  stock- 
holders shall  cease  to  have  any  interest  in  such  stock  and  in 
the  corporate  property  of  such  corporation  and  such  stock 
may  be  held* or  disposed  of  by  such  corporation." 

These  provisions  form  no  part  of  the  original  Stock  Corpora- 
tion Law  (Gen.  Laws,  chap.  36;  Laws  of  1890,  chap.  564;  Laws 
of  1892,  chap.  688).  Lai^ely  in  their  present  form,  they  were 
added  as  a  new  section  (33)  to  the  Stock  Corporation  Law 
of  1892  by  chapter  638  of  the  Laws  of  1893,  when  the  subject-  - 
matter  of  both  the  present  sections  16  and  17  was  embraced 
in  said  secticm  33.  By  chapt^  130  of  the  Laws  of  1901 
section  33  was  amended  by  adding  the  provision  now  in 
section  16  that ''  a  domestic  corporation  the  principal  business 
of  which  is  carried  on  in,  and  the  principal  tangible  property 
of  which  is  located  within  a  State  adjoining  the  State  of  New 
York,  may  with  the  consent  of  the  holders  of  ninety-five  per 
centum  of  its  capital  stock,  sell  and  convey  its  property 
situate  without  the  State  of  New  York,  not  including  its 
franchises  to  a  corporation  organized  \mder  the  laws  of  such 
adjoining  State,  and  such  sale  and  conveyance  shall,  in  case 
of  a  sale  to  a  domestic  corporation,  vest  the  rights,  property 
and  franchises  thereby  transferred,  and  in  case  of  a  sale  to 
a  foreign  corporation  the  property  sold  in  the  corporation 
to  which  they  are  conveyed  for  the  term  of  its  corporate 
existence,  subject  to  the  provisions  and  restrictions  applicable 
to  the  corporation  conveying  them."  In  Matter  of  Timmis 
(200  N.  Y.  177)  Judge  Vann  said  that  the  amendment  made  by 
chapter  638  of  the  Laws  of  1S93  was  meant  to  meet  a  line  of 
judicial  decisions  ending  in  1892,  when  the  opinion  of  Mr. 
Justice  Alubn,  in  Abbot  v.  American  Hard  Rtibber  Co.  (33  Barb. 
678)  was  followed  (after  standing  the  test  of  thirty  years),  in 
People  V.  Ballard  (134  N.  Y.  269).  Those  cases  had  held 
that  a  corporation  could  not  sdl  all  its  property,  or  even  a 
part  so  integral  as  to  be  essential  for  the  transaction  of  its 
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ordinary  businesB,  because  such  a  sale  was  wholly  or  partly 
an  act  of  self-destruction  and  a  practical  dissolution,  without 
compliance  with  law.  The  opinion  stated  that  certain  evils 
had  suggested  themselves  as  worthy  of  remedy  by  the  Legis- 
lature, which  were,  firsts  injustice  to  the  bulk  of  the  stock- 
holders arising  from  the  want  of  power  in  the  corporation  to 
sell  its  business,  or  an  essential  part  thereof,  on  terms  deemed 
advantageous  by  the  majority;  second^  the  injustice  to  the 
minority  in  requiring  them  to  abandon,  change  or  limit  their 
business  if  the  majority  had  power  to  direct  a  sale;  further 
an  incidental  evil  was  the  power  of  the  dissenting  stockholders 
to  compel  the  majority  to  buy  them  out  on  their  own  terms 
in  order  to  secure  unanimous  consent,  with  no  one  left  to 
question  the  transaction.  Hence,  the  court  said,  this  legisla- 
tion was  passed  to  enable  a  majority  of  two-thirds  to  sell  if 
it  was  deemed  the  best  policy  and  at  the  same  time  to  protect 
the  minority  if  they  regarded  the  sale  as  opposed  to  their 
interest.  This  being  the  purpose  of  the  law  as  judicially 
interpreted,  a  reference  to  the  terms  of  the  statute  in  my 
opinion  shows  it  was  intended  to  be  a  direct  and  summary 
way  of  ascertaining  the  value  of  the  stock  of  the  dissenting 
shareholders.  While  the  right  to  sell  is  conferred  upon  a 
corporation  by  a  vote  of  two-thirds  of  its  stockholders,  that 
right  if  exercised  is  with  full  knowledge  of  the  responsibility 
attaching  to  such  action  in  the  liability  of  responding  to  the 
claim  of  the  dissenting  stockholders  that  the  consideration 
for  the  transfer  is  inadequate.  ^  If  the  majority  choose  to  sell 
in  the  face  of  such  a  protest,  it  is  with  the  knowledge  that 
their  action  subjects  them  to  the  risk  that,  if  the  minority 
exercise  their  right  under  the  statute,  the  corporation  may  be 
called  upon  to  pay  a  larger  sum  to  the  minority  stockholders 
as  the  value  of  their  interest  than  their  proportionate  share 
of  the  amount  realized  on  the  sale.  The  statute  has  conferred 
a  privilege  upon  the  majority,  but  with  the  duty -of  properly 
guarding  the  interest  of  any  dissenting  stockholder  and  with 
the  liability  of  responding  to  him  in  a  larger  amount  than 
his  share  in  the  amount  realized  if  he  can  prove  that  the  price 
of  the  sale  was  inadequate."  The  Legislature  has  not  under- 
taken to  arbitrarily  impose  any  obUgation  upon  the  majority 
stockholders,  but  as  the  price  of  giving  them  a  privilege  which 
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they  did  not  enjoy  at  common  law,  it  has  required  them  to 
observe  good  faith  to  secure  an  adequate  consideration  for 
any  sale  they  make  and  to  be  prepared  to  respond  to  the 
claim  of  the  minority  stockholder  that  the  consideration  was 
inadequate  and  to  hiQ  demand  for  his  full  share  of  a  fair  con- 
sideration. This  being  a  purely  statutory  proceeding,  I 
cannot  find  in  the  statute  any  power  conferred  upon  the  court 
of  supervision,  revision,  control  or  appeal  over  the  action 
of  the  appraisers.  In  fact,  there  is  in  the  statute  no  require- 
ment that  the  appraisers  shall  take  testimony.  It  seems  to 
me  that  it  would  be  comi)etent  for  them  imder  its  provisions 
to  determine  the  value  of  the  stock  of  a  dissenting  minority 
stockholder  upon  their  own  inspection,  judgment  and  view, 
without  the  aid  of  experts.  I  do  not  believe  that  the  statute 
requires  either  a  judicial  or  a  quasi-judicial  proceeding  upon 
the  part  of  the  appraisers.  If  they  choose  to  accept  testimony 
which  IB  offered  for  their  consideration  by  either  party  I 
assume  they  have  the  right  so  to  do,  but  I  do  not  think  that 
changes  the  nature  of  their  ftmction.  The  statute  gives  the 
court  appointing  the  appraisers  power  only  to  designate  the 
time  and  place  of  their  proceedings  and  the  manner  in  which 
payment  for  the  stock  shall  be  made.  When  the  appraisers 
have  made  their  estimate  of  value  and  delivered  the  certificate 
thereof,  one  copy  to  the  corporation  and  another  to  the  stock- 
holder, if  demanded,  their  function  ends  and  the  only  thing 
remaining  to  be  done  is  that  the  corporation  shall  pay  the 
amount  of  the  appraisal  in  the  manner  directed  by  the  court 
in  the  order  appointing  the  appraisers.  I  am  of  the  opinion 
that  the  court  has  no  control  whatever  over  the  report  of  the 
appraisers,  which  is  not  even  required  by  statute  to  be  filed 
with  the  coxirt.  The  industry  of  the  learned  counsel  for  the 
appellant  has  been  unable  to  find  a  single  case  in  which  the 
right  of  the  court  to  pass  upon  the  report  of  the  appraisers, 
under  section  17  of  the  Stock  Corporation  Law,  has  been 
upheld.  Matter  of  Timmis  (supra)  wias  an  affirmance  of  an 
order  appointing  appraisers,  where  the  question  involved  was 
whether  the  sale  of  a  particular  department  of  a  corporation's 
business  came  within  the  purview  of  sections  16  and  17. 
Matter  cf  Dromes  (187  App.  Div.  425)  involved  the  question 
whether  a  particular  sale  which  had  been  authorized  came 
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within  the  provisions  of  the  two  sections  in  question  so  as 
to  authorize  the  appointment  of  appraisers  and  this  court, 
by  a  majority  vote,  held  that  it  did.  MaUer  of  Rowe  (107 
Misc.  Rep.  549)  upheld  the  right  of  a  stockholder  to  the  appoint- 
ment of  appraisers  imder  section  17  where  he  was  the  owner 
in  fact  of  stock  which  had  not  been  roistered  in  his  name. 
In  none  of  these  was  the  question  of  procedure  upon  the 
coming  in  of  the  appraisal  discussed.  In  Matter  of  Ennis  dt 
Rendich  v.  Federal  Brevnng  Co.  (N.  Y.  L.  J.,  May  2,  1914) 
Mr.  Justice  Blackmar,  at  Special  Term,  Second  District, 
where  this  precise  question  was  involved  decided  as  follows: 
*'  I  find  no  authority  in  the  statute  for  action  by  the  cowct 
on  the  report  of  the  appraisers.  The  statute  was  a  part  of 
the  charter  of  the  company  and  the  stockholders  held  their 
stock  subject  to  these  provisions.  The  dissenting  stockholders 
had  their  election  either  to  submit  to  the  action  of  the  directors 
and  stockholders  under  section  16  of  the  Stock  Corporation 
Law  or  demand  an  appraisal  under  section  17.  They  chose 
the  latter  course,  and  it  seems  to  me  that  this  was  equivalent 
to  a  submission  of  their  rights  to  an  award  of  arbitrators 
chosen  by  the  court.  I  know  of  no  inherent  power  of  the 
court  over  such  an  award.  I  therefore  deny  the  motion  for 
want  of  power  to  act  in  the  premises." 

In  Matter  of  Paulding,  Special  Term,  Part  I,  First  District, 
reported  in  New  York  Law  Journal,  August  31,  1915,  upon 
the  coming  in  of  the  report  of  the  appraisers  appointed  pursuant 
to  section  17  of  the  Stock  Corporation  Law,  which  had  been 
filed,  the  petitioner  moved  the  Supreme  Court  for  an  order 
confirming  the  report  and  for  judgment  thereon;  on  the 
hearing  on  the  motion  the  question  was  raised  whether  under 
the  existing  statute  ^he  court  had  power  to  make  the  desired 
order;  thereupon,  to  avoid  delay  and  expense,  liie  parties 
joined  in  a  request  to  the  court  that  it  pass  on  the  matter 
of  difference,  between  them  as  arbitrator,  and  thereafter, 
with  the  approval  of  the  court,  they  entered  into  formal 
stipulation  appointing  the  court  as  arbitrator  to  consider, 
adjudge  and  determine  the  stipulated  matters  of  difference 
between  them  and  providing  that  his  award  should  be  a  binding, 
conclusive  and  final  adjudication.  Mr.  Justice  Grbenbaum 
thereupon  proceeded  to  determine  the  matter,  but  as  arbi- 
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trator  under  this  stipulation  and  not  under  any  power  conf  erred 
by  statute. 

The  learned  counsel  for  the  appellant  contends  that  the 
proceeding  in  Special  Ttirm  was  properly  taken  and  that  an 
appeal  lies,  and  for  this  contention  he  reUes  upon  the  authority 
of  Matter  cf  Seaich  (170  App.  Div.  686;  affd.,  without  opinion, 
219  N.  Y.  634).  It  is  quite  true  that  in  that  case  the  corporar 
taon  in  question  followed  out  the  precise  procedure  attempted 
by  the  corporation  herein  and  that  this  court  assmned  juris- 
diction and  modified  the  appraisal  by  reducing  the  assets 
of  the  corporation  as  determined  in  the  amount  of  $234,403.32. 
In  its  opinion  this  court  discussed  the  facts  and  passed  upon 
the  fOTCe  and  sufficiency  of  the  testimony  given  before  the 
appraisers.  In  that  case  a  motion  was  made  to  dismiss  the 
appeal  taken  to  the  Court  of  Appeals,  upon  the  groimds  that 
the  decision  of  the  Appellate  Division  was  unanimous,  that  the 
exceptions  were  frivolous  and  thai  the  appeal  was  taken  for 
the  purpose  of  delay.  That  motion  was  denied.  (218  N.  Y. 
602.)  But  Matter  of  Seaich  was  a  proceeding  taken  pursuant 
to  the  provisions  of  section  8  of  the  Business  Corporations  Law 
and  there  is  a  provision  in  that  law  which  differentiates  it  in  my 
opinion  dearly  from  the  provisions  of  the  Stock  Corporation 
Law  under  consideration.  Section  8  of  the  Business  Corpora- 
tions Law  has  reference  to  the  consolidation  of  two  or  mcnre 
corporations  oi^anized  under  the  laws  of  this  State  as  provided 
in  section  7  thereof.  Section  8  requires  the  agreement  of 
consolidation  to  be  submitted  to  the  stockh<dders  of  each 
of  the  corporations  sought  to  be  consoUdated  and  for  a  vote 
thereon  at  a  stockholders'  meeting  to  be  held  as  prescribed 
by  the  sectioa.    Section  8  then  proceeds  as  follows: 

"  *  *  *  If  any  stockholder,  not  votmg  in  favor  of  such 
agreanent  to  consolidate,  shall  at  such  meeting,  or  within 
twenty  days  thereafter,  object  to  such  consolidation  and 
demand  payment  for  his  stock,  such  stockholder,  or  such  new 
corporation,  if  the  consolidation  takes  effect  at  any  time 
thereafter,  may  at  any  time  within  sixty  days  after  such  meet* 
iiig  apply  to  the  Supreme  Court  at  any  Special  Term  there(tf 
held  in  the  district  in  which  any  county  is  situated  in  which 
such  new  corpwation  may  have  its  place  of  business,  upon 
App.  Div.— Vol.  CXCVI.        16 
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at  least  eight  days'  notice  to  the  new  corporation,  for  the 
appointment  of  three  persons  to  appraise  the  value  of  such 
stock,  and  the  court  shall  appoint  three  such  appraisers  and 
designate  the  time  and  place  of  their  first  meeting,  with  such 
directions  in  regard  to  their  proceedings  as  shall  be  deemed 
proper,  and  also  direct  the  manner  in  which  payment  for 
such  stock  shall  be  made  to  such  stockholder.  The  court 
may  fill  any  vacancy  in  the  board  of  appraisers  occurring 
by  refusal  or  neglect  to  serve  or  otherwise.  The  appraisers 
shall  meet  at  the  time  and  place  designated,  and  they  or  any 
two  of  them,  after  being  duly  sworn  honestly  and  faithfully 
to  discharge  their  duties,  shall  estimate  and  certify  the  value 
of  such  stock  at  the  tiMe  of  such  dissent,  and  deliver  one 
copy  to  such  new  corporation,  and  another  to  such  stockholder 
if  demanded;  the  charges  and  expenses  of  the  appraisers 
shall  be  paid  by  the  new  corporation.  When  the  new  corpora- 
tion shall  have  paid  the  amount  of  such  appraisal,  as  directed 
by  the  court,  such  stockholder  shall  cease  to  have  any  interest 
in  such  stock  and  in  the  corporate  property  of  such  corporation, 
and  such  stock  may  be  held  or  disposed  of  by  such  new 
corporation.  Where  any  consolidation  has  been  heretofore 
or  shall  be  hereafter  effected  pursuant  to  the  laws  of  this  State, 
and  the  holders  of  ninety  per  centum  of  the  capital  stock  of 
each  of  such  corporations  have  voted  in  favor  of  such  agree- 
ment to  consolidate,  if  any  stockhold^  not  voting  in  favor  <rf 
such  consolidation  shall  fail  to  exchange  his  stock  for  stock 
of  such  new  corporaticm  within  sixty  days  after  this  act  shall 
go  into  effect,  or,  in  case  of  a  consolidation  hereafter  effected, 
within  sixty  days  after  he  shall  have  become  entitled  to  make 
such  exchange,  such  new  corporation  may,  at  any  time  there- 
after, upon  at  least  eight  days'  notice  to  such  stockholder, 
to  be  given  personally,  within  the  State,  if  possible,  and  if  not, 
then  in  such  manner  as  the  court  shall  direct,  apply  to  the 
cotirt,  as  hereinbefore  provided,  for  the  appointment  of  three 
persons  to  appraise  the  value  of  such  stock  at  the  time  of  the 
expiration  cf  such  sixty  days.  Upon  the  completion  of  the 
appraisal  in  the  manner  hereinbefore  provided  for,  and  the 
payment  by  such  new  corporation  of  the  amount  of  such 
appraisal,  as  directed  by  the  court,  such  stockholder  shall 
cease  to  have  any  interest  in  such  stock,  and  in  the  corporate 
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property  of  such  corporation,  and  such  stock  may  be  held  or 
disposed  of  by  such  nem  corporation." 

It  will  be  seen  that  pursuant  to  the  provisions  of  this  section 
the  court  is  giv^i  power  not  <mly  to  appoint  the  appraisers 
and  deagnate  the  time  and  place  of  their  first  meeting,  but 
also  to  give  '^  ^uch  directions  in  regard  to  fheir  proceedings  as 
shall  be  deemed  properJ'  In  Matter  of  Seaich  the  provisions 
of  this  section  were  strictly  complied  with  and,  as  tl]^  original 
record  on  appeal  in  this  case  shows,  the  order  appointing  the 
appraisers  gave  the  most  detailed  directions  as  to  how  they 
should  proceed,  which  was  within  the  authority  conferred 
by  the  provisions  of  section  8  of  the  Business  Corporations 
Law,  by  which  the  com*  was  empowered  to  "  direct  their 
proceedings."  Thus  the  order  in  that  matter,  after  appointing 
the  appraisers,  gave  tiaem  power  to  issue  subpcenas  ad 
testificandum  and  duces  tecum  under  the  hand  of  the  chairman 
and  to  administer  an  oath  to  any  person  who  might  be  produced 
as  a  witness  by  ^ther  party.  Fiurther,  that  the  ^questions 
whidi  might  arise  on  the  appraisal  should  be  heard  and  detei^ 
mined  by  the  ai^Mraisers  or  any  two  of  them  who  should 
make  a  report  which  would  include  a  transcript  of  the  testimony 
taken  by  them;  further,  that  the  persons  so  appointed  or  any 
two  of  them  should  estimate  and  certify  to  the  court,  in 
writing  over  their  signatures,  the  value  of  petitioner's  stock. 
Further,  and  most  important  of  all,  and  perhaps  furnishing  a 
suflScient  reason  why  the  procedure  in  the  Seaich  case  was 
never  questioned,  the  order  jH'ovided:  ''That  the  manner 
in  which  payment  for  such  stock  shall  be  made  by  the 
said  Mason-Seaman  Transportation  Company,  the  respondent 
herdn,  to  the  said  petitioner  her^,  shall  and  is  hereby  directed 
to  be  made  in  cash  within  ten  days  after  the  entry  of  an  order 
of  this  Court  confirming,  approving  or  modifjdng  the  report, 
estimate  and  certificate  of  the  said  persons,  which  said  order 
may  be  enrolled  and  docketed  as  a  judgment  as  provided  in 
Rule  27  of  the  General  Rules  of  Practice  and  under  which 
order  the  petitioner  may  have  execution  for  the  enforcement 
of  the  payment  directed  to  be  made  to  him  thereby;  and  it 
is  further 

''  Ordered  that  said  persons  so  appointed  shall  deliver  one 
i  copy  of  their  report,  estimate  and  certificate  to  the  respondent 
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herein  and  another  to  the  petitioner  herein,  whereupon  either 
party  may  move  before  this  Court  up<m  at  least  five  days' 
notice  to  the  other  for  the  confiimation,  approval^  rejection 
or  modification  of  such  report,  estimate  and  certificate." 

Thus  it  will  be  seen  that  the  order  imder  which  the  appraisal 
was  made  required  as  a  condition  for  the  payment  by  the 
corporation  the  entry  of  an  ord^  confirming,  approving  or 
modifying  the  rq>ort.  The  order  in  this  case  contains  no 
such  provision,  nor  do  I  see  how  the  court  could  have  included 
such  a  provision  therein  under  the  provisions  of  section  17 
of  the  Stock  Corporation  law  unless  both  parties  had  consented 
thereto  and  voluntarily  conferred  jurisdiction  upon  the  court 
outside  the  statute,  as  was  done  in  effect  in  Matter  of  Paulding ^ 
hereinbefore  referred  to.  The  original  order  in  Matter  of 
Seaich  not  having  been  ai^)6ided  from  or  questioned,  it  was 
binding  on  both  parties  and  amounted  to  an  appraisal  by 
mutual  consent,  subject  to  revision  by  the  court. 

It  seems  to  me  that  the  differences  between  the  provisions 
of  section  8  of  the  Business  Corporations  Law  and  section  17 
of  the  Stock  Corporation  Law  are  significant  and  they  cannot 
be  held  to  be  accidental  or  purposeless.  In  any  event,  for 
the  reason  stated  the  procedure  •in  the  Seaich  case  is  not 
controlling  in  the  present  case. 

My  conclusion  is  that  under  the  provisions  of  section  17 
of  the  Stock  Corporation  Law  the  report  of  the  appraisers 
in  this  proceeding  was  final  and  conclusive  and  that  the 
court  was  without  power  to  pass  upon  any  exertions  filed 
to  such  report.  Nor  could  the  court  have  properly  entered 
an  order  confirming  the  said  report,  which,  however,  it  was 
not  asked  to  do  by  the  petitioners  and  did  not  attempt  to  do. 

The  appeals  should,  therefore,  be  dismissed,  with  costs. 

Clarke,  P.  J.,  Laughlin,  Merrell  and  Grbbnbaum,  JJ., 
concur. 

Appeals  dismissed,  with  costs  and  disbursements 
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Before  State  Indttbtrial  Commission,  Respondent. 

In  the  Matter  of  the  Claiin  of  MoNTOOBfERY  Noble,  Respond- 
ent, for  Compensation  under  the  Workmen's  Compensation 
Law,  V.  Mathibson  Alkali  Company,  Inc.,  Employer,  and 
The  Tbavelers  Insueance  Company,  Insurance  Carrier, 
Appellants. 

Third  Department,  March  2,  1921. 

Workmen's  Compenflatton  Law  —  aooidental  injury  —  hamia  whila 
^  doing  ordinary  lifting  in  course  of  employment  not  comjienaable. 

A  millwright'B  helper  who,  while  assistiiig  two  shorter  men  in  jaddng  up 
a  stack  hy  means  of  a  handle  which  was  worked  up  and  down,  felt  a  pain 
in  his  groin  and  three  days  later  was  operated  on  for  a  simple  hernia,  is 
not  entitled  to  an  award,  where  there  is  no  evidence  of  anything  unusual 
happening  or  that  the  conditions  prevailing  at  the  time  would  be  likely 
to  or  could  produce  the  condition  of  which  the  claimant  complains. 

John  M.  Kellogg,  P.  J.,  dissents. 

Appeal  by  the  defendants,  Mathieson  Alkali  Company,  Inc., 
and  another,  from  an  award  of  the  State  Industrial  Commis- 
sion, entered  in  the  office  of  said  Commission  on  the  17th 
day  of  March,  1920. 

Benjamin  C  Loder  [E.  C.  Sherwood  and  William  B.  Davis 
of  counsel],  for  the  appellants. 

Chatles  D.  Newtorty  Attorney-General  [Bernard  L.  Skienta^, 
counsel  to  State  Industrial  Commission,  and  E.  C.  Aiken, 
Deputy  Attomey-Generalf  of  counsel],  for  the  respondents. 

KiLBY,  J.: 

The  claimant  was  a  inan  fifty-three  years  old  when  the 
injury  complained  of  occurred.  He  was  at  work  for  his 
employer,  appelant,  at  its  place  of  business  at  Niagara  Falls, 
N.  Y.  He  was  a  millwri^t's  helper,  and  on  the  7th  day  of 
November,  1919,  was  at  work  in  the  boiler  room  jacking  up  a 
stack.  No  imusual  effort  was  required  or  exerted  in  this  work. 
Between  four  and  five  o'oloek  he  felt  a  pain  in  the  region  of  the 
gjrmx  and  was  sick  to  hia  stomach,  weot  home  and  on  November 
I0,:1919y  wa6  (grated  fw  at.ilinipjie  hernia.  In  jacking  up  this 
stt$fik  a  handle  was  used  aiid  ^v^prk^d  iip:  and  down;  three  men 
wiod^ed.  upon:  it  of  whom  olaimwtw/is  the  tallest.    The  Com- 
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mission^  in  making  the  award  appealed  from,  used  this  cir- 
cumstance in  its  endeavor  to  create  an  unusual  hazard.  No 
doctor  was  called  to  testify;  no  evidence  of  anything  unusual 
happening  was  given;  no  slip,  fall  nor  blow  was  claimed;  no 
evidence  that  the  conditions  prevailing  at  the  time  would  be 
likely  to  or  could  produce  the  condition  of  which  claimant  com- 
plains. We  have  passed  upon  similar  records  adversely  to 
respondent's  contention  in  Hager  v.  Griffin  Mfg.  Co.  (193  App. 
Div.  820)  and  Gentelong  v.  American  Hide  &  Leather  Co.  (194 
id.  9).  (See  Matter  of  Alpert  v.  Powers,  223  N.  Y.  97,  cited 
in  above  cases.)  The  award  of  eight,  weeks'  compensation  is 
faulty,  there  being  no  evidence  to  sustain  it,  {Matoris  v. 
Eatey  Piano  Co.,  189  App.  Div.  297.) 
The  award  should  be  reversed. 

All  concur,  except  John  M.  Kbllogg,  P.  J.,  dissentiiig* 

Award  reversed  and  claim  dismissed. 


Robert  G.  Rutherford,  Appellant,  v.  Harlow  Kastnbr, 

Respondent. 

Third  Department,  Mareh  2, 1921. 

Justice's  Court  —  appeal  from  JudirnMnt  by  default  —  omission  to 
strike  out  request  for  new  trial  in  notice  of  appeal  is  not  ground 
for  dismissal  —  amendment  of  notice  of  apjieal  under  Code  of 
CivU  Procedure,  section  8(M9. 

Aax  appeal  by  a- defendant  under  section  30d4  of  the  Code  of  Civil  Pktx)edure» 
from  a  default  judgment  of  a  Justice's  Court  should  not  be  dismissed 
because  of  the  defendant's  failure  to  strike  out  from  the  printed  form  d 
the  notice  of  appeal  that "  said  appellant  hereby  demands  a  new  trial  in 
the  Appellate  Court,"  where  he  excuses  his  default. 

The  County  Court  has  discretion  under  section  3049  of  the  Code  Ot  Ciyil 
Procedure  to  amend  the  notice  of  appeal. 

Appeal  by  the  plaintifif,  Robert  G.  Rutherford,  from  an 
order  of  the  County  Court  of  St.  Lawrence  county,  Altered 
in  the  office  of  the  clerk  of  the  county  of  St.  Lawrence  on  the 
4th  day  of  August,  1920,  denying  plaintiff's  motion  to  dismiss 
an  appeal  by  the  defendant  from  a  judgment  taken  against  him 
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ia  the  Justice's  Court  of  the  town  of  Hammond,  St.  Lawrence 
county. 

John  C  TuUoch  and  Edmund  Fitz  Gerald^  for  the  appellant. 

Fred  J.  Gray,  for  the  respondent. 
KiLET,  J.: 

The  plaintiff,  appellant,  obtained  judgment  against  the 
d^endant  in  the  town  of  Hammond,  St.  Lawrence  county,  this 
State,  for  $200  and  costs.  The  summons  served  upon  the 
defendant  directed  him  ''  to  appear  before  the  undersigned,  a 
justice  of  the  peace  of  said  town,  at  his  office  in  said  town  on 
the  30th  day  of  March,  1920,  at  one  o'clock  in  the  afternoon." 
The  affidavit  of  defendant  shows  that  at  the  time  specified  and 
in  the  town  specified,  the  defendant  appeared,  made  inquiry 
as  to  where  the  justice  had  his  office  and  went  to  each  place  as 
directed,  and  failed  to  find  any  court;  that  he  waited  until 
two-thirty  p.  m.  and  did  not  see  the  plaintiff  nor  the  justice. 
These  facts  are  nowhere  denied  by  appellant.  Defendant 
appealed  within  twenty  days  from  said  judgment.  He  omitted 
to  strike  out  of  the  printed  form  of  the  notice  of  appeal  the 
words ''  said  appellant  hereby  demands  a  new  trial  in  the  Appel- 
late Court."  This  was  the  chief  groimd  urged  by  appellant 
upon  the  argument  why  the  motion  to  dismiss  should  have  been 
granted  ia  County  Court.  Section  3049  of  the  Code  of  Civil 
Procedure  authorises  the  appellate  court  to  allow  the  amend- 
ment which  respondent  will  ask  for  upon  his  appeal.  Upon  an 
appeal  to  the  County  Court  from  the  Justice's  Court  by  the 
defendant  who  failed  to  appear  before  the  justice,  the  appel- 
late court  may  direct  a  new  trial  in  the  Justice's  Court 
under  the  provisions  of  section  3064  of  the  Code  of  Civil 
Procedure.  The  two  sections  cited  protect  and  grant  relief 
in  proper  cases.  The  proper  court  to  exercise  the  discretion 
permitted  by  section  3049,  mpra,  in  this  case  is  the  County 
Court  to  which  the  appeal  was  taken.  In  Hotchkiss  v.  King 
(166  App.  Div.  860),  cited  by  appellant,  it  is  said:  "  The  fact 
that  the  defendant  inadvertently  omitted  to  erase  from  the 
blank  form  of  the  notice  of  appeal  a  demand  for  a  new  trial 
did  not  obviate  the  notice  of  appeal  nor  deprive  appellant  of 
his  appeal,  nor  entitle  the  respondent  to  have  the  appeal 
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dismissed."  The  ruling  in  that  ease  which  appellant  oonceives 
to  be  favorable  to  his  contention  is  based  upon  the  expressed 
ground  that  appellant  did  not  excuse  his  default.  In  the 
case  at  bar  I  think  the  defendant  does  excuse  his  default. 
I  think  there  is  enough  in  the  record  to  move  this  court  toward 
the  relief  to  which  the  respondent  seems  to  be  entitled.  (See 
Code  Civ.  Proc.  §  1317.)  There  may  be  other  features  pre- 
sented when  the  amendment  is  asked  for;  therefore,  a  proper 
determination  to  reach  is  to  afiirm  the  order  of  the  County 
Court. 


Order  imanimously  affirmed,  with  costs. 


LoRENZ  Reich,  Appellant,  v.  Alexander  Smith  Cochran 
and  William  F.  CocAran,  Jr.,  Individually  and  as 
Executors,  etc.,  of  William  F.  Cochran,  Deceased, 
Respondents,  Impleaded  with  The  Gorham  Company  and 
Others,  Defendants. 

First  Department,  Maroh  4,  1921. 

JudffxnantB  —  res  Judicata  —  suit  to  have  assignment  of  lease 
declared  to  have  been  given  as  security  for  usurious  loan  and  for 
accounting  by  assignee  as  mortgagee  in  possession  —  original 
lease  to  plalntifl  assigned  to  defendant  with  lease  back  to  plaintiff 
and  also  right  to  purchase  —  final  order  dispossessing  plaintiff  and 
Judgments  in  favor  of  assignee  in  actions  involying  transactions 
are  res  Judicata  —  appeal  —  duty  of  counsel  to  point  out  wherein 
court  below  erred  and  to  designate  facts  in  record. 

The  lessee  of  a  hotel,  who  had  assigned  his  lease  to  a  oreditor  and  taken 
back  a  lease  of  the  premises  from  him  and  also  a  right  to  pm-ohase,  seeks 
to  treat  the  creditor  as  a  mortgagee  in  possession  and  alleges  that  the 
assignment  of  the  lease  was  given  for  a  usurious  loan  and  asks  that 
various  instruments  be  determined  to  have  been  given  as  security  for  a 
loan  and  to  constitute  a  mortgage  by  operation  of  law,  that  the  eoceoKilora 
of  the  creditor  be  required  to  account  for  rents,  etc.,  as  nK>rtgagee0  in 
possession  and  that  the  plaintitT  be  allowed  to  redeem. 

Hdd,  that  the  following  order  and  judgments  are  res  judicata  as  to  the 
issues  involved  herein:  (1)  a  final  order  in  summary  proceedings  by 
the  creditor  against  the  lessee;  (2)  a  judgment  in  favor  of  the  oreditor 
in  an  action  by  the  lessee  to  enjoin  the  summary  proceedings  on  the 
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inxmnd  that  the  assignmfint  of  the  lease  was  usurious,  which  was  rendered 
on  the  ground  that  the  final  order  in  summary  proceedings  was  r$8 
judiciUa;  (3)  a  judgment  in  favor  of  the  creditor  in  an  action  by  him 
against  the  lessee  to  recover  rent  due  up  to  the  time  of  his  dispossession 
in  which  said  lessee  claimed  that  the  lease  was  given  as  security  for  a 
usurious  loan;  (4)  a  judgment  dismissing  the  complaint  upon  the  merits 
in  an  action  by  the  lessee  against  the  creditor  to  set  aside  the  aforesaid 
order  in  summary  proceedings  and  the  judgment  in  the  action  to  restrain 
said  proceedings  on  the  ground  of  fraud  and  conspiracy  with  his  attorney 
in  which  action  the  plaintiff  allegi'd  the  usiuious  character  of  the  loan. 

The  Api>ellate  Division  has  power  under  section  1317  of  the  Code  of  Civil 
Procedure,  for  the  purpose  of  supporting  the  judgment,  to  reverse  the 
finding  of  the  trial  court  that  the  last  named  judgment  was  not  res 
judiccUa,  though  the  judgment  herein  was  wholly  in  favor  of  the  defend- 
ants and  though  an  appeal  will  not  lie  from  findings  of  fact,  for  the  very 
purpose  of  having  respondents'  objections  and  exceptions  printed  in  the 
record  on  appeal  is  to  enable  the  court  to  reverse  such  rulings  and  make 
*  the  decision  that  the  court  at  Special  Term  should  have  made. 

It  is  the  duty  of  counsel  to  point  out  wherein  the  court  below  erred  and 
to  designate  in  the  record  the  plaee  where  the  facts  in  support  of  coimsel's 
contentions  may  be  found. 

Appeal  by  the  plaintiff,  Lorenz  Reich,  from  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the 
coimty  of  New  York  on  the  10th  day  of  September,  1917,  on 
the  decision  of  the  court  rendered  after  a  trial  at  the  New 
York  Special  Term  of  certain  issues  pursuant  to  an  order  of 
the  Appellate  Division,  First  Department. 

AUon  B.  Parker  of  oouiiael  [Qeorge  N.  Hamlin^  F.  A.  Card 
uid  George  E.  Morgan  with  him  on  the  brief;  George  E.  Morgan, 
attorney],  for  the  appellant. 

Samuel  Untennyer  of  coimsel  [James  L.  Bishop  and  Percy  H. 
Stewart  with  him  on  the  brief;  Percy  H,  Stewart,  attorney], 
for  the  respondents. 

Page,  J.: 

This  litigation  has  been  in  the  courts  of  this  State  for  thirty 
years.  The  plaintiff  held  a  lease  of  the  Hotel  Cambridge 
from  the  trustees  of  the  estate  of  William  B.  Astor  for  a  term 
of  five  years  from  May  1,  1886,  with  a  privilege  of  renewal 
for  a  further  term  of  fif te^i  years.  In  making  altarations 
and  furnishing  the  hotel  he  became  indebted  to  William  F. 
Cochran  in  the  sum,  as  plaintiff  claims,  of  $185,000,  although 
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he  states  in  the  complaint  that  Ck^ehran  claimed  that  the 
debt  was  $275,000.  Upon  threat  of  suit  to  collect  the  debt, 
Reich  assigned  the  Astor  lease  to  Cochran  and  took  back  a 
lease  of  the  premises  from  Cochran.  Cochran  also  gave  him 
an  agreement  that  upon  performing  all  the  terms  and  conditions 
of  the  lease  and  if  Reich  should  give  notice  to  Cochran  three 
months  prior  to  May  1, 1900,  of  his  election  so  to  do,  he  should 
have  the  right  to  purchase  the  leasehold  interest  of  Cochran, 
together  with  the  furniture  and  fixtures,  for  the  sum  of  $185,000. 

Reich  defaulted  in  the  payment  of  rent  under  his  lease  and 
Cochran  brought  siunmary  proceedings  to  dispossess  him. 
Reich  commenced  an  action  in  the  Supreme  Coiui;  to  enjoin  and 
restrain  the  prosecution  of  the  summary  proceedings,  upon  the 
groimd  that  the  alleged  assignment  of  the  Astor  lease  was  not 
an  absolute  assignment,  but  was  a  pledge  to  secure  the  payment 
of  a  debt;  that  the  rent  reserved  in  the  lease  was  not  intended 
as  rent  but  was  to  secure  to  Cochran  a  greater  simi  as  interest 
than  six  per  cent;  that  the  whole  transaction  was  void  on  the 
ground  of  usury;  and  he  sought  to  have  the  lease  and  the 
assignment  set  aside. 

Pending  this  action  a  final  order  was  obtained  August  17, 
1892,  dispossessing  Reich  as  tenant.  A  supplemental  answer 
was  served  in  the  injimction  action.  Tliat  action  was  tried 
by  Mr.  Justice  Ingraham  and  resulted,  March  2,  1893,  in  a 
judgment  in  favor  of  the  defendant,  on  the  groimd  that  the 
final  order  in  the  summary  prooeedii^  was  res  adjudieata  of 
the  issues  tendered  in  the  injunction  action.  Appeals  were 
taken  to  the  General  Term  (74  Hun,  551)  and  the  Court  of 
Appeals  and  the  judgment  was  affirmed  (151  N.  Y,  122,  126). 

The  matters  set  up  in  the  complaint  in  the  injunction  action 
could  have  been  pleaded  by  way  of  defense  in  the  summary 
proceedings,  not  of  course  as  a  coimterclaim  for  equitable 
relief.  The  Court  of  Appeals  said:  "A  judgment  taken  by 
default  in  summary  proceedings  by  a  landlord  for  non-pay- 
ment of  rent  is  conclusive  between  the  parties  as  to  the  exist- 
ence and  validity  of  the  lease,  the  occupation  by  the  tenant, 
and  that  sent  is  due,  and  also  as  to  any  other  facts  aUeged  in 
the  petition  or  affidavit  wludi  are  required  to  be  cdleged  as  a 
basis  of  the  proceedings.  (Citations.]  To  authorize  a  judg- 
ment to  remove  a  tenant  holding  over,  the  conventional 
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relation  of  landlord  and  tenant  must  exist,  and,  in  such  a  pro- 
ceeding, the  tenant,  under  a  denial  of  the  facts  upon  which  the 
summons  is  issued,  may  prove  that  the  afleged  lease  was 
executed  in  pursuance  of  an  usurious  agreement  and  is  void^ 
so  that  such  relation  does  not  exist.  {People  ex  rel.  Ainslee  v. 
Hatvktt,  76  N.  Y.  674,) 

"  The  principle  of  the  authorities  cited  seems  decisive  of 
the  question  under  consideration.  To  establish  the  relation 
ol  landlord  and  tenant  between  the  parties,  and  to  entitle  the 
defendant  to  a  judgment  in  the  summary  proceedings,  the 
existence  of  a  valid  lease  upon  which  rent  was  due  from  the 
plaintiff  to  the  defendant  was  necessary.  The  existence  of 
such  a  lease  was  alleged  in  the  petition  and  not  'denied.  No 
cause  was  shown  before  the  District  Court  why  possession  ot 
the  property  should  not  be  delivered  to  the  petitioner.  The 
plaintiff  neither  alleged  nor  attempted  to  prove  that  the  lease 
was  i^urious,  or  invalid  for  any  other  reason.  The  questions 
whether  the  lease  was  intended  as  a  mortgage,  and,  if  so, 
whether  it  was  based  upon  an  usurious  contract,  could  have 
been  tried  in  the  proceedings  in  the  District  Court.  The 
determination  in  that  proceeding. comprdiended  and  involved 
every  question  relating  to  the  validity  of  the  lease  and  the 
rdation  between  the  parties,  and  the  estoppel  of  the  judgment 
extends  to  them  even  though  they  were  not  litigated  or  con- 
sidered in  that  proceeding.    [Citations.] 

*'  The  rule  as  stated  by  Andrews,  J.,  in  Pray  v.  Hegeman 
(98  N.  Y.  351)  must  be  regarded  as  the  general  rule  in  this 
State  governing  the  question  of  estoppel  by  judgment.  In 
that  case  it  was  said: '  The  general  rule  is  weQ  settled  that  the 
estoppd  of  a  former  judgment  extends  to  every  material 
matter  within  the  issues  which  was  expressly  litigated  and 
determined,  and  also  to  those  matters  which,  although  not 
expressly  determined,  are  comprehended  and  involved  in  the 
thing  expressly  stated  and  decided,  whether  they  were  or  were 
not  actually  litigated  or  considered.  It  is  not  necessary  to 
the  conclusiveness  of  a  former  judgment  that  issue  should 
have  been  taken  upon  the  precise  point  controverted  in  the 
second  action.  Whatever  is  necessarily  implied  in  the  former 
decifflOH  IS,  for  the  purpose  of  the  estoppel,  deemed  to  have 
been  actually  decided.' " 
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In  January,  1899,  Reich  brought  two  actions  which  were 
consolidated,  to  set  aside  and  vacate  the  order  of  August  17, 
1892,  and  the  Ingraham  judgment,  on  the  ground  of  fraud  and 
conspiracy  with  his  attorney.  The  complaint  was  very  volu- 
minous. Among  other  things  it  alleged  the  facts  in  regard  to 
the  usurious  character  of  the  loan,  although  the  prayer  for 
relief  did  not  ask  that  the  instruments  be  set  aside*  UpcHi  the 
trial  plaintiff's  attorney  insisted,  over  defendant's  objection,  in 
giving  proof  of  the  facts  of  usury,  and  moved  to  amend  his 
prayer  for  judgment  by  inserting  "  such  other  or  further  relief 
as  to  the  court  may  seem  just."  This  motion  was  denied.  The 
court,  however,  took  the  proof  offered  for  its  bearing  on  the 
question  of  the  fraud  and  conspiracy,  upon  the  theory  that  the 
question  of  whether  Reich  had  a  bona  fide  defense  would  have 
a  material  bearing  on  the  issues. 

Mr.  Justice  Bischopf,  before  whom  the  case  was  tried, 
found  as  a  matter  of  fact:  '^  The  transactions  and  agreem^its 
between  the  parties,  resulting  ia  the  written  agreements  of 
February  11th,  1888,  *  *  *  were  not  intended  to,  nor  did 
they  constitute  a  loan  of  money  from  William  F.  Cochran 
to  Lorenz  Reich,  nor  were  the  assignment  of  the  Astor  lease 
from  Reich  to  Cochrai^,  the  lease  from  Cochran  to  Reich,  and 
the  option  for  repurchase,  or  either  of  them,  or  any  or  all  of 
the  instruments  executed  on  February  11th,  1888,  intended  to 
be,  nor  were  they  security  for  the  payment  of  a  loan  of  money 
from  Cochran  to  Reich,"  and  on  the  issue  of  fraud  and  con- 
spiracy found  in  favor  of  the  defendant  and  dismissed  the 
complaint  upon  the  merits.  This  judgment  was  affirmed  (139 
App.  Div.  931;  201  N.  Y.  460). 

In  May,  1893,  Cochran  brought  action  aga^ist  Reich  to 
recover  the  rent  due  up  to  the  time  of  the  dispossess.  Reich 
interposed  an  answer  in  which  he  set  up  as  a  defense  that 
the  lease  was  made  and  delivered  to  the  plaintiff  as  security 
for  a  usurious  loan.  When  the  case  came  on  for  trial  b^ore 
Mr.  Justice  DuoRo  the  defendant  defaulted,  and  upon  proof 
the  court  made  findings  of  fact  in  favor  of  the  plaintiff  and 
granted  judgment  for  the  amount  of  rent  axid  the  value  of  the 
use  and  occupation. 

Two  actions  were  also  brought  by  Cochran  against  Reich 
and  his  wife  to  recover  on  certain  promissory  notes.    Reich 
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pleaded  that  these  were  given  pursuant  to  a  usurious  agree- 
ment. Hamilton  Odell  was  appointed  referee  to  hear  and 
determine,  and  he  gave  judgment  for  the  plaintiff.  Neither 
counsel  has  stated  the  facts  in  regard  to  these  cases,  and  we 
are  not  required  to  search  through  this  vcduminous  record  to 
discover  them.  The  learned  justice  at  Special  Term  held  that 
these  judgments  were  not  an  estoppel  by  way  of  res  adjudicata. 
Defendant  asks  us  to  reverse  thk  finding  in  support  of  the 
judgment.  He  should  have  pointed  out  wherein  the  court 
erred.  They  appear  to  be  separate  and  independent  trans- 
actions having  no  bearing  on  the  issues  in  this  action. 

Cochran  also  brought  two  di^ossess  proceedings  for  non- 
payment of  rent.  In  these  Reich  interposed  the  defense 
that  the  lease  was  given  as  a  part  of  the  usurious  transaction. 
The  court,  however,  ruled  that  the  final  order  of  August  17, 
1892,  and  the  Ingraham  judgment  were  res  adjiuHcata,  and 
refused  to  receive  the  evidence  and  granted  final  orders  to  the 
landlord. 

Notwithstanding  these  many  adjudications,  Reich  now 
brings  this  action,  in  which  he  claims  that  the  judgment  in 
the  Ingraham  case  and  the  Court  of  Appeals  upon  the  appeal 
therefrom  merely  held  that  the  lease  of  Cochran  to  R^ch  was 
not  usurious,  and  seeks  to  treat  Cochran  as  a  mortgagee  in 
possession,  and  alleges  that  the  assignment  of  the  Astor  lease 
was  given  as  security  for  a  usurious  loan.  The  prayer  for 
judgment  is  that  the  various  instruments  hereinbefore  described 
be  determined  to  have  been  given  as  security  for  a  loan,  and 
to  constitute  a  mortgage  by  operation  of  law;  that  Cochran 
be  required  to  account  for  rents,  issues  and  profits  as  a  mort- 
gagee in  possession;  that  the  moneys  so  received  be  applied 
in  payment  of  the  indebtedness,  and  that  he  be  allowed  to 
redeem,  and  that  the  plaintiff  have  such  other  and  further 
relief  as  may  be  just  and  premier  in  the.premises* 

The  d^midants,  be^des  denying  allegations  of  the  com- 
plaint, pleaded  the  various  judgments  and  final  orders  herein- 
before set  forth  as  res  adjudicata.  An  order  was  denied 
directing  the  separate  trial  of  these  defences.  From  this 
order  defendants  Cochran  appealed.  It  was  reversed  and 
motion  granted  (17!  App.  Div.  113).  On  the  trial  of  these 
issues  the  court  correctly  found  that  the  final  orders  of  August 
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17,  1892,  and  March  2,  1803,  the  Ingraham  and  Dugro  judg- 
ments, were  res  adjudicata,  but  erroneously  hdd  that  the 
Bischoff  judgment  was  not. 

We  are  asked  by  the  defendants  to  reverse  this  finding  and 
to  make  a  finding  that  the  Bischojff  judgment  was  also  res 
adjudicata.  We  have  power  to  do  this  under  section  1317  of 
the  Code  of  Civil  Procedure,  for  the  purpose  of  supporting  the 
judgment.  {Rives  v.  Bartlett,  215  N.  Y.  33;  Ely  v.  BarreUj 
224  id.  550.)  The  appdilant  argues  that  we  cannot  do  this 
because  the  defendants  have  not  appealed  from  the  judgment. 
The  defendants  could  not  appeal  from  the  judgment  as  it  was 
wholly  in  their  favor,  and  an  appeal  will  not  lie  from  a  finding 
of  fact.  The  very  purpose  of  having  the  respondents'  objec- 
tions and  exceptions  printed  in  the  record  on  appeal  is  to  enaUe 
this  court  to  reverse  such  rulings  and  make  the  decision  the 
court  at  Special  Term  should  have  made. 

The  finding  in  regard  to  the  Bischoff  judgment  will  be 
reversed  and  a  new  finding  made  that  such  judgment  was  res 
adjitdicata,  and  the  judgment  affirmed,  with  costs. 

Clakke,  p.  J.,  Laughlin,  Smith  and  Merbell,  JJ.,  c<mcur. 

Judgment  affirmed,  with  costs.    Settle  order  on  notice. 


Adolph  ScmjTTEN,  Plaintiff,  v.  Walkbb  D.  Hines,  as 
Director  General  of  Railroads,  Operating  Ocean  Steamsop 
Company  of  Savannah,  Also  Known  as  the  Savannah 
Line,  Defendant. 

First  Department,  Maroh  4,  1921. 

Oarrion  —  euTier  of  freight  —  liability  of  carrier  terminates  when 
ooniignee  refueee  ihipment  —  new  contraet  for  reehipment  of 
foode  from  point  beyond  line  makes  carrier  initisl  carrier  —  new 
contraet  made  with  carrier  for  reshipment  —  right  of  carrier  to 
contract  to  ship  goods  beyond  line  —  evidence  shows  delay  in 
reshipment  caused  by  defendant's  negligence  —  Carmack  Amend- 
ment does  not  reliefe  defendant  carrier  ftrom  own  negligence. 

An  initial  carrier's  liability  under  the  original  aoeeptanee  of  goods  for 
tranq[>ortation  b^ond  its  line  ends  when  they  reach  the  point  of  desti- 
nation and  are  refused  by  the  consignee  at  that  plaoe,  and  the  carrier. 
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on  the  refusal  of  the  eonaisoee  to  aeoept  the  goode^  is  under  no  obligation 
under  the  origrinal  oontract  at  oarriage  to  return  the  goods  to  the  shipper, 
and  is  within  its  rights  when  it  advises  the  shipper  of  the  fact  and  awaits 
further  instructions. 

But  if,  after  the  non-aeoeptance  of  ike  goods  by  the  consignee,  the  parties 
eater  into  a  new  contract  for  reshipmeat,  then  the  carrier  will  be  deemed 
to  be  the  initial  carrier  from  the  point  of  original  destination. 

In  an  action  against  a  steamship  company  predicated  both  on  a  breach  of  a 
contract  of  carriage  of  goods  and  on  negligence,  it  i^peared  that  the 
goods  were  delivered  to  the  defendant  for  shipment  to  an  inland  point 
in  Georgia;  that  the  goods  were  rejected  by  the  consignee  on  arrival; 
that,  on  the  request  of  the  defendant,  the  shippers  directed'  the  return 
of  the  goods  and  sent  what  they  called  two  straight  bills  of  lading  signed 
by  themselves  and  also  the  two  original  bills  of  lading  duly  indorsed,  and 
that*  there  was  a  delay,  not  accounted  for,  of  four  and  one-half  months 
in  the  return  of  the  goods. 

Htld,  that  the  making  of  a  new  contract  was  indicated  by  the  fact  that 
the  goods  were  returned  over  the  same  route  as  was  used  in  forwarding 
them;  that  the  sKuppera  had  no  new  contract  with  the-  ii^and  carrier  in 
Georgia;  that  the  defendant  asked  for  the  original  bflis  so  that  it  migfat 
regain  possession  of  the  goods  stored  in  Georgia,  and  that  none  of  the 
communications  that  subsequently  passed  between  the  parties  indicated 
that  the  services  of  the  defendant  in  directing  the  reshipment  were 
gratuitous. 

A  corporation  carrying  over  a  portion  of  a  continuous  line  of  transportation 
may  contract  to  carry  beyond  the  terminus  of  its  line,  and  may  also 
eontraet  to  receive  goods  away  from  its  terminus  to  be  transported  to 
such  terminus  over  the  route  of  another  carrier,  and  to  be  forwarded 
over  its  route. 

Furthermore,  there  was  sufficient  evidence  to  charge  the  defendant  with 
negligence,  not  only  because  at  the  delay  in  forwarding  the  goods  from 
New  York  city  to  Philadelpfala,  to  which  place  they  were  directed  to  be 
retumed,  after  they  arrived  in  New  York,  but  also  for  the  delay  that 
occurred  before  the  goods  started  on  their  way  from  Georgia. 

The  Carmack  Amendm^it,  upon  which  defendant  relies,  altiiough  it  declares 
that  the  initial  carrier  is  liable  for  damages  notwithstanding  that  the 
damage  was  occasioned  by  one  of  the  connecting  railroads,  does  not 
rdJeve  defendant  fh>m  habUity  for  its  own  negligence. 

Motion  by  the  plaintiff,  Adolph  Sclililten,  for  a  new  trial 
on  a  case  containing  exceptions,  ordered  to  be  heard  ai  the 
Appellate  Division,  First  Department,  in  the  first  instance, 
after  a  dismissal  of  the  complaint  at  the  close  of  plaintiff's 
case  on  a  trial  before  the  court  and  a  jury  at  the  New  York 
Trial  Term  in  March,  1920. 
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D(wid  T.  Smith  of  coimsel  [HeyimfeUi  &  Weiss,  attorneys], 
for  the  plaintiff. 

Herbert  Barry  of  counsel  [DaUaa  S.  Tovmaend  with  him  on 
the  brief;  Barry,  Wainwrighty  Thacher  &  Symmers,  attomejrs], 
for  the  defendant. 

Greenbaum,  J.: 

The  action  is  brought  upon  the  assigned  claim  of  the  firm 
of  Pottash  Bros,  of  Philadelphia.  On  July  12, 1918,  defendant, 
a  oonmion  carrier,  acoq^ted  from  that  firm,  at  New  York  city 
under  two  bills  of  lading,  forty  bales  of  bags  for  immediate 
transportation  to  Conyers,  Ga.,  which  is  a  short  distance 
inland  from  Savannah,  Ga.  The  goods  were  transported  by 
boat  to  Savannah  and  thence  by  rail  on  the  Central  Railroad 
of  Georgia  to  Conyers.  They  arrived  at  Conyers  on  July  25, 
1918.  The  purchasers  of  the  goods  at  Conyers,  who  were  to 
pay  for  them  by  sight  draft,  bills  of  lading  attached,  rejected 
the  goods,  which  were  thereupon  stored  by  the  railroad 
company.  On  August  third  defendant  wrote  to  the  consignors 
at  Philadelphia,  requesting  instructions  for  immediate  disposal 
of  the  property  and  asking  them  '^  please  send  us  your  bill  of 
lading  or  shipping  receipt.''  Not  receiving  any  reply,  defend- 
ant wrote  a  similar  letter  on  August  sixth,  and  on  August 
tenth  Pottash  Bros,  answered,  instructing  defendant  to  return 
the  goods  to  them  at  Philadelphia.  In  the  letter  they  inclosed 
what  they  called  two  straight  bills  of  lading  signed  by  them- 
selves and  also  the  two  original  bills  of  lading  duly  indorsed 
which  had  been  issued  by  defendant  upon  the  original  con- 
signment to  Conyers.  Notwithstanding  that  defendant  had 
been  instructed  on  or  about  August  tenth  to  return  the  goods 
to  the  assignors  at  Philadelphia,  it  appears  Ihat  they  only 
reached  Savannah  on  the  return  carriage  in  October  and  were 
received  on  board  defendant's  vessel  on  October  sixteenth, 
reaching  New  York  three  days  later,  October  nineteenth. 
On  October  twenty-first  defendant  wrote  to  plaintifif 's  assignors 
at  New  York  advising  them  of  the  arrival  of  the  merchandise. 
Despite  the  fact  that  Pottash  Bros,  repeatedly  wrote  during 
October  and  November  to  defendant  inquiring  as  to  the 
whereabouts  of  their  goods,  it  was  not  until  December  7,  191 S. 
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that  they  were  adviaed  by  the  def endaat  that  the  goods  would 
be  delivered  to  them  within  a  few  days.  NotwithstaaduAg 
this  explicit  aotificatioo^  the  goods  were  not  dehvered  as 
promised  and  after  soine  ecoieiderable  lafNae  of  time  the  ooiv* 
aignors  were  notified  that  in  order  to  secure  the  goods  it 
would  be  necessary  for  them  to  pay  aecumulated  storage  and 
frca^t  chufB&8  in  New  York.  These  charges  were  duly  paid 
and  the  gooife  ware  thoa  deliveped  at  Hdladai^hia  in  the 
early  part  of  February,  L91Q.  The  goods  were  sold  at  the 
earliest  opportunity  at  a  loss  of  upwards  of  $1,900,  owing  to 
the  fact  that  the  market  value  of  the  goods  had  beai  steadily 
declining  from  tweaty-eigbt  and  <me-half  cents  in  Septembw 
to  twelve  cents  in  Deeanber  and  nme  cents  in  February. 

The  f or^ping  facts  muet  be  deemed  as  admitted  not  merely 
because  of  the  diflpuesal  <tf  the  complaint,  hut  also  by  reason 
€i  the  stipulation  read  into  the  record.  The  action  was 
predicated  both  upon  bieaeh  of  contract  of  carriage  and  upon 
negligence.  The  answer  was  a  denial  of  the  material  allega- 
tions and  set  up  no  affirmative  defense  or  excuse  for  delay. 

At  the  ^id  of  plaintiff's  case  defendant  moved  to  dismiss 
the  canylaint  efai^^  on  the  tprouiid  that  no  contract  of  initial 
carnage  from  Georgia  between  Pottash  Bros,  and  defendant 
had  been  shown  and  that  the  Central  Railroad  of  Georgia 
Company  was  the  initial  earri^  and  the  only  one  responsible 
for  the  dc^y. 

The  defendant  c<mtended  that  its  liability  as  initial  carrier 
under  the  original  aooeptaace  of  the  goods  at  New  York  city 
for  Conyers,  Ga.,  ended  whmi  th^  reached  the  place  of 
destinaticA  and  were  reused  by  the  purchasers  at  that  place. 
Sudi  undoubtedly  is  the  law.    It  is  also  well  settled  that 
upon  the  refusal  of  the  purchaser  to  accept,  the  defendajit 
was  under  no  obligation  under  the  original  contract  of  carriage 
to  Georgia  to  return  the  s^ods  to  the  plaintiffs,  and  that  the 
defendant  was  entirdiy  within  its  rights  to  merely  advise 
the  shipper  of  the  fact  and  to  await  f urtjber  ii:is;brucUon&. 
But  if  it  be  a  fast  that  after  the  non-acaeptanee  of  the  goods 
by  the  purchaser  in  Georgia  the  parties  in  efiCect  entered  into 
a  nm  contaract  for  the  reshipmant  oi  the  goods,  tla«cx  the 
defendant  would  be  deemad  to  be  the  initial  carrier   from 
App.  Div.— Vol.  CXCVI.  17 
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Georgia  to  Philadelphia.  (Wien  v.  N.  Y.  C.  <fe  H.  R.  R.  R. 
Co.,  166  App.  Div.  766.) 

The  underlying  question  in  the  case  is,  was  there,  a  new 
contract  made  between  the  parties  for  the  transportation  of 
the  merchandise  from  Conyers  to  I^iladelphia,  the  place  oi 
business  of  pkihtifiP's  assignors? 

When  Pottash  Bros,  sent  a  lett^  to  defendant  under  date 
of  August  10,  1918,  inclosing  the  two  original  bills  of  lading 
with  the  request  to  have  the  goods  forwarded  to  them  at 
Philadelphia,  they  acted  strictly  in  accordance  with  the 
defendant's  letter  of  August  3, 1918,  to  them,  which  concluded 
with  the  words:  "  Please  send  tis  your  bill  of  lading  or  ship* 
ping  receipt  with  instructions  for  immediate  disposal  of  the 
property."  There  were  also  inclosed  in  the  letter  of  August 
tenth  two  so-called  new  bills  of  lading  made  by  the  plaintiff's 
assignors.  Of  course,  these  were  not  bills  of  lading  strictly 
speaking,  but  they  throw  light  upon  the  nature  of  the  tarans- 
action  and  the  relationship  of  the  parties  that  were  then  being 
established. 

Defendant  claims  that  its  actions  were  gratuitous  and  in 
the  nature  of  an  accommodation  to  the  shippers  in  reeling 
the  original  bills  of  lading,  so  that  the  goods  mig^t  be  readily 
obtained  from  the  storage  warehouse  in  Georgia  where  th^ 
had  been  placed  after  the  purchaser's  refusal  to  accept  them. 
The  delivery  of  the  indorsed  original  bills  of  lading  entitling 
the  holder  to  receive  the  goods  was  tantamount  to  a  construc- 
tive delivery  of  the  goods  to  the  def^dant.  The  circumstance 
that  when  a  new  contract  was  made  between  defendant  and 
Pottash  Bros,  for  the  return  of  the  goods,  the  goods  were  at 
Conyers  and  not  at  Savannah  where  defendant's  steamship 
was  docked  is  not  controlling.  Drfendant  had  the  right  to 
make  a  contract  for  the  carriage  of  the  goods  notwithstanding 
that  the  starting  point  was  elsewhere  than  along  the  line  of 
its  own  route.  A  corporation  carrying  over  a  porticm  of  a 
continuous  line  of  transportation  may  contract  to  carry  beyond 
the  terminus  of  its  route,  and  may  also  contract  to  receive 
goods  away  from  its  terminus  to  be  transported  to  such 
terminus  over  the  route  of  another  carrier,  and  to  be  forwarded 
over  its  route.  (Swift  v.  Pacific  Mail  Steamship  Co.,  106  N.  Y. 
206.) 
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The  eiguificant  facts  that  indieate  the  making  of  a  new 
contr&ctt  with  the  defendant  are:  (1)  That  the  goods  were 
i^turned  over  the  same  route  to  New  York  that  was  used  in 
forwarding  the  goods  from  New  York  to  Conyers;  (2)  that 
the  consignors  had  made  no  new  contract  with  the  Central 
Raihoad  of  Geor^;  (3)  that  defendant  asked  for  the  otigimil 
bills  so  that  it  might  regain  possessiosi  of  the  goods  stored  in 
Georgia;  (4)  that  none  of  the  oonmiunications  that  subse- 
quently passed  between  the  parties  indicated  that  the  services 
of  the  defendant  in  directing  the  reshipment  were  gratuitous, 
or  in  the  nature  of  a  mere  accommodation.  The  fact  that  no 
bill  of  lading  was  delivered  to  Pottash  Bros,  by  defendant  is 
not  significant  nor  inconsistent  with  the  entering  into  k  new 
contract  ¥rtthout  any  bill  of  lading.  (Moore  Carriers  [2d  ed.], 
ite,  citing  Texas  Midland  R.  R.  v.  H.  L.  Edwards  &  Co., 
56  Tex.  Civ.  App.  643;  121  S.  W.  Rep.  570;  AUm  Piano  Co.  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  152  Wis.  166.) 

It  seems  to  us  too  that,  irrespective  of  the  foregoing  con- 
siderations, there  was  enough  evidence  to  charge  defendant 
with  negligence,  not  only  because  of  the  delay  in  forwarding 
the  goods  from  New  York  to  Philadelphia  after  they  had 
reached  New  York,  but  also  for  the  delay  that  occurred  before 
the  goods  started  on  their  way  from  Georgia. 

Defendant  was  particularly  advised  of  the  shippers'  address 
in  Philadelphia  by  November  1,  1918,  and  yet  there  was  an 
unexplained  delay  of  about  three  months  before  the  goods 
were  delivered  in  Philadelphia.  The  delay  in  Georgia  of  six 
weeks  is  also  unexplained  by  the  defendant.  There  were  thus 
four  aiid  one-half  months  delay  whiqh  it  was  incumbent  upon 
the  defendant  to  explain.  There  was  no  explanation  as  to 
how  the  mistake  of  directing  the  goods  to  New  York  city 
instead  of  to  Philadelphia  occurred,  whether  through  the 
mistake  of  the  defendant  or  of  fhe  Central  Railroad  of  Georgia. 

As  to  the  Carmack  Amendment  to  the  Hepburn  Bill  amend- 
ing the  Interstate  Commerce  Act  (34  U.  S.  Stat,  at  Large,  593, 
605,  §  7,  amdg.  24  id.  386,  §  20)  upon  which  defendant  rdies, 
although  it  declares  that  the  initial  carrier  is  liable  for  damages 
notwithstanding  that  the  damage  was  occasioned  by  one  of 
the  connecting  railroads,  it  does  not  relieve  defendant  from 
liability  for  its  own  negligence. 
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When  the  shipment  herem  was  made  and  bills  of  lading 
issued  the  Carmack  Amendment  had  been  superseded  by  the 
First  and  Second  Cummins  Amendm^its.  (38  U.  8.  Stat,  at 
Large,  1196,  1197,  chap.  176;  39  id.  441,  442,  chap.  301.) 

The  shipper  may  sue  the  defendant  even  if  it  were  not  the 
initial  carrier,  if  it  be  established  that  the  defendant  was 
negligent  while  acting  as  a  carrier  of  the  goods  over  its  own 
line.  {Vamville  Furniture  Co.  v,  Charletton  <St  W.  C.  Ry.  Co., 
98  S.  C.  63;  79  S.  E.  Rep.  700.) 

It  follows  that  the  exceptions  tak^i  on  the  trial  .must  be 
sustained  and  a  new  trial  ordered,  with  costs  to  plaintiff  to 

abide  the  event. 

■ 

CiiAicKEy  P.  J.,  DowLiNG  and  Mebbell,  JJ.^  ocHicur; 
Laxjghlin,  J.,  concurs  in  the  result  on  the  ground  that  ihB 
defendant  is  responsible  for  its  own  negligence  with  respect 
to  delay  at  New  York  on  the  return  shipment. 

Exceptions  sustained  and  new  trial  ordered,  with  costs  to 
plaintiff  to  abide  event.    Settle  order  on  notice. 


Isaac  Kastok,  Respondent,  v.  Nathan  Zimbcbbman, 
Defendant,  Impleaded  with  Geobge  OniiOvx  &  Co.,  Inc., 
Appellant. 

First  Department,  March  11,  1921. 

Appeal  —  Court  of  Appeals  —  appeal  as  of  right  from  Judgment 
entered  on  order  of  aflarmance  by  AppeUate  Diyiiion  by  divided 
court  —  queationa  not  to  be  oertifled  —  when  questiona  to  be 
eertifled  —  notice  of  appeal  to  Court  of  Appeals  to  tpteltf  inter- 
mediate order  to  be  reviewed* 

A  judgment  of  the  Appellate  Division  entered  on  an  order  affirming  a 
judgment  of  the  Special  Term  of  ike  Supreme  Court  is  a  final  determination 
of  the  action  and  an  appeal  to  the  Court  of  Appeals  lies  tho^efrom  ae  of 
right  where  the  affirmance  is  not  unanimous;  the  appeal  it  not  taken  ftom 
the  order  of  affirmance  but  from  the  judgment  entered  thereon. 

It  would  be  improper  in  such  case  to  certify  questions  of  law  to  be  reviewed 
by  the  Court  of  Appeals,  as  it  is  only  where  an  appeal  is  allowed  from  a 
determination  of  the  Appellate  Division,  other  than  from  a  judgment 
which  finally  detiermines  the  action,  that  one  or  more  questions  must  be 
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oertifled,  and  Vfhea  ux  appeal  is  allowed  from  a  judgment  flaaUy  deters 
mnuBS  the  aetiom,  the  court  merely  certifies  that  m  its  opmioa  a  question 
of  laar  is  involved  which  ought  to  be  reviewed  by  the  Court  of  Appeals. 
If  upon  an  appeal  to  the  Court  of  Appeals  as  of  right  from  a  judgment  entered 
on  an  order  of  affirmance  by  the  Appellate  Division,  the  appellant  intends 
to  review  any  intermediate  order,  the  notice  of  appeal  must  distinotly 
specify  sudi  order  to  be  reviewed. 

Motion  for  leave  to  appeal  to  the  Court  of  Appeals  from  a 
detennixtation  of  the  Appellate  Division^  First  Department, 
affirming  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Bronx  on  the  5th  day  of  November,  1920,  on  the  decision  of 
the  court  rendered  after  a  trial  at  the  Bronx  Special  Term. 

Morris  Grossman^  for  the  motion. 

Henry  Waldmanj  opposed. 

Per  Curiam: 

This  is  a  motion  for  leave  to  appeal  to  the  Coiu-t  of  Appeals 
from  the  determination  of  this  court  affirming  a  judgment 
for  the  plaintiff  entered  upon  a  decision  after  a  trial  at  Special 
Term  of  the  Supreme  Court,  Bronx  coimty.  The  order  of 
affirmance  was  entered  February  4,  1921,  two  of  the  justices 
dissenting,  (195  App.  Div.  930.)  The  judgment  of  this  court 
when  entered  upon  such  order  would  be  a  final  determination 
of  the  action.  In  any  event,  therefore,  it  would  be  improper 
to  formulate  any  questions  of  law  to  be  reviewed  by  the  Court 
of  Appeals,  as  it  is  only  where  an  appeal  is  allowed  from  a 
determination  of  the  AppdUate  Division,  other  than  from  a 
judgment  or  order  which  finally  determines  an  action  or  special 
proceeding,  that  one  or  more  questions  must  be  certified,  in 
wiMfa  ease  ibs  i^peal  brings  up  for  review  the  question  or 
qtrestions  so  certified,  and  no  otiier  (Code  Civ.  Proc.  §  190, 
subd.  3) ;  but  where  the  appeal  allowed  is  from  a  judgment 
or  order  which  finally  determines  the  action  or  special  pro- 
ceeding, this  court  merely  certifies  that  in  its  opinion  a  question 
ci  law  is  involved  which  ought  to  be  reviewed  by  the  Court  of 
Appeals  (Id.  subd.  4),  upon  which  certificate  every  proper 
question  of  law  involved  may  be  raised  on  the  appeal.  Sec- 
tion 190  of  the  Code  of  Civil  Procedure  (Subd.  1),  however, 
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provides  that  an  appeal  may  be  taken  as  of  rig^  to  the  Court 
of  Appeals  from  a  judgment  or  order  altered  upon  a  decrision 
of  the  Appellate  Division  which  finally  determines  an  action 
(Mr  special  proceeding,  where,  among  other  reasons,  one  or 
more  of  the  justices  dissents  from  the  decision  of  the  court. 
The  appeal  muist  be  taken  from  the  judgment  of  the  Appellate 
Division  entered  pursuant  to  section  1355  of  the  Code,  and 
not  from  the  order  upon  which  such  judgment  is  entered. 
{Dwight  V,  GM,  208  N.  Y.  153;  Oslxmi  v.  Cardeza,  209  id.  530; 
Howes  V.  New  York  Press  Co.,  224  id.  575.)  When  a  judgment 
has  been  entered  upon  the  order  of  this  court  filed  herein  on 
February  4, 1921,  an  appeal  therefrom  maybe  taken  as  of  right 
to  the  Court  of  Appeals.  If  upon  such  appeal  the  appellant 
intends  to  review  any  intermediate  order,  the  notice  of  appeal 
must  distinctly  specify  such  order  to  be  reviewed.  (Code  Civ. 
Proc.  §  1301.) 
This  motion  is,  therefore,  denied  as  unnecessary. 

Present  —  Clarke.    P.  J.,   Laughun,    Dowling,   Smith 
and  Greenbaum,  JJ. 

Motion  denied. 


In  the  Matter  of  the  Application  of  the  LrrBncjANiAN  Workers' 
Literature  Society,  Appellant,  for  an  Amended  Certifi- 
cate of  Incorporation. 

Charles  D.  NeWton,  Attorney-General  of  the  State  of  New 
York,  Reiq)ondent. 

Second  Department,  March  31,  1921. 

Oorporatioiis  —  membership  corporatioiiB  —  epplleatloai  Uk  raMii4 
oharter  lo  as  to  include  persons  not  <q(^poeed  to  '^JMEaiziaii 
principles  "  denied  —  Marxian  principles  as  witbin  prohibition  of 
Penal  Law,  sections  160,  161. 


An  application  of  the  Lithuanian  Workers'  Idterature  Society  to 
their  charter,  so  as  to  admit  to  membendup  persons  not  opposed  to  the 
"  Marxian  principles  approved  by  the  majority  d  the  members/'  is 
properly  denied,  where  it  appears  that  there  is  dissension  among  the 
Lithuanians  as  to  whether  such  principles  advocate  the  overthrow  of  the 
S^>vemment  by  violence,  rather  than  by  constitutional  or  parliamentsriati 
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proeadme,  and  it  further  iH[>peer8  that  Earl  Marx,  at  times,  gave  his 
eaaction  and  apiporoval  to  the  attempts  to  overthrow  g^ovemments  by 
violenoe,  and  by  methods  which  are  condemned  by  sections  160  and  161 
of  the  Penal  Law. 
The  Sooialistio  principle  propounded  by  Karl  Marx  are  broad  enough 
to  justifjr,  even  in  this  ooimtry,  the  propaganda,  ^diioh  our  Penal  Law 
oondeums  as  oriminal  and  even  felonious. 

Appeal  by  the  petitioner,  Lithuanian  Workers'  Literature 
Society,  from  an  order  of  the  Supreme  Court,  made  at  the 
Kings  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  28th  day  of  September,  1920,  denying 
its  motion  to  amend  its  certificate  of  incorporation  as  to  the 
quali£k;ations  of  membership  therein. 

Charlea  Recht  [Rose  Weiss  with  him  on  the  brief],  for  the 
appellant. 

Charles  P.  Robinson,  Deputy  Attomey-Oeneral  [Charles  Dl 
Nemton,  Attorney-General,  with  him  on  the  brief]^  fear  the 
respondent. 

BfiLLs,  J : 

This  is  an  appeal  by  the  petitioner,  the  Lithuanian  Workers' 
Literature  Society,  a  corporation  organized  in  December,  1918, 
under  the  Membership  Corporations  Law,  from  an  order  made 
at  the  Kings  Special  Term  September  27,  1920,  which  denied 
the  motion  of  the  petitioner  to  amend  its  certificate  of  incor^ 
poration  as  to  the  qualifi-cations  of  membership  therein.  The 
learned  justice  wrote  no  ofwion  and,  therefore,  we  are  not 
advised  of  his  reasons  for  denying  the  motion. 

The  objects  of  the  corporation  are  stated  quite  generally 
in  the  certificate,  viz. :  ''  to  publish  books,  periodicals,  news- 
papers and  other  publioations  in  furtherance  of  its  purposes; 
*  *  *  to  assist  other  iMx^gressive,  political,  civic  and  eco- 
nomic movements  and  organizations  financially,  and  to 
oo-operate  with  such  organizations  and  movements  and  to 
initiate  such  movements.'^  The  practical  limitation  of  those 
objects  is  contained  in  the  division  of  the  certificate  which 
defines  the  qualifications  of  membership,  which  division  is  as 
foHovrs:  '^  Seventh.  The  membership  of  this  corporation  shall 
he  limited  to  individuals  who  are  members  in  good  standing  in 
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the  political  organization  of  the  State  of  New  York,  known  as 
the  Socialist  Party  or  to  the  legitimate  successors  of  said 
Socialist  Party  or  in  the  event  that  said  Socialist  Party  should 
cease  to  exist,  then  of  the  political  party  in  the  State  of  New 
York  which  is  affiliated  with  the  Socialist  Party  of  the  United 
States  of  America,  or  its  sueoessors,  or  the  pohtieal  party 
which  subscribes  to  and  is  founded  upon  the  principles  of 
International  Socialism,  and  if  any  member  of  this  corporation 
should  for  any  reason  cease  to  be  a  member  of  such  political 
party,  then  and  in  that  event  his  membership  in  this  corpora- 
tion shall  thereupon  automatically  cease  and  terminate/' 
The  petition  asks  to  amend  the  latter  division  so  as  to  read 
as  follows,  viz. :  "  Seventh.  That  the  membership  in  this  cor- 
poration shall  be  limited  to  individuals  who  are  not  opposed 
to  the  organization  of  the  workers,  politically  and  economi- 
cally in  organizations  which  subscribe  to  Marxian  principles 
approved  by  the  ma]<Mity  of  the  membcos  of  tim  oorpoKatioR." 
Respecting  the  language  of  this,  it  is  to  be  noted^  fir»t,  that 
the  limitation  is  expressed  negatively  and  not  affinoatively, 
e.  g.f  ^^  individuals  who  are  not  opposed  to  "  instead  of  indi- 
viduals who  '^  subscribe  to  Marxian  principles,"  althou^  tile 
latter  may  be  deemed  to  be  its  practical  eeom;  and  MeefmHy, 
that  its  last  clause  is  of  doubtful  import,  i.  «.,  whether  ihe 
meaning  intended  is  now  "  approved  by,''  etc.,  or  whioh  may 
at  any  time  be  so  approved.  There  is  notiiiiig  in  the  leeoid 
to  show  that  the  members  have  in  any  way  liniited  tiieir  emb 
approval.  Obviously  the  main  purpose  of  the  oocpoimtioa  ia  to 
disseminate  sociaEstic  propagaiida  by  printed  matter^  As 
now  organized,  its  memb^-shap  is  limited  to  members  of  the 
Sociafist  political  party;  wliereae  the  proposed  cfaaag^  will 
extend  that  limitation  to  include  all  who  are  not  opposol  to 
''  Marxian  principles,''  at  least  so  far  as  those  priBdpks  am 
now  approved  by  a  maj(»ity  of  its  members,  or  at  any  time 
hereafter  may  be  so  approved.  The  certificate  mMser  m  ait 
present  nor  as  proposed  to  be  amended  gives  any  iaiamm/^an 
as  to  what  extent  those  principles  are  now  so  appni'ved;  and, 
of  course,  it  is  in  the  nature  of  things  impossible  to  foresee 
to  what  extent  they  may  hereafter  be  so  i4)p]mred.  There* 
fore,  the  license  sought  is  to  be  regarded  as  one  to  piopagate 
the  ^^ Marxian  principles"  in  their  broadest  possible  scope. 
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The  publication  of  literature  is,  of  course,  an  exercieei  and 
periu^,  the  most  common  and  effective  one,  of  tlie  right  <^ 
free  speech.  That  ri^t  does  not  unbrace  the  right  to  adviqe 
or  encourage  attempts  to  overthrow  by  force  existing  govern- 
ment, that  is  by  what  is  commonly  spoken  of  as  revolutionary 
methods.  Indeed,  the  Penal  Law  of  this  State  (§§  160,  161) 
makes  advising  or  teaching  ''  By  word  of  mouth  or  writing 
*  *  *  the  duty,  necessity  or  pi^opriety  of  overthrowing  or 
overturning  organised  government  by  force  or  vidence,"  a 
felony;  punishable  by  imprisonment  for  not  more  than  ten  years^ 
or  by  a  fine  ci  not  more  than  $5,000,  or  both.  It  is  not  the 
province  of  this  court  in  any  of  its  departments  to  set  itself 
up  as  a  censor  of  the  tastes,  social  or  political,  of  the  people. 
However  repu^ant  to  our  minds  and  consciences  the  socialist 
program  may  be,  we  are  not  to  stand  in  the  way  of  organiza- 
tions to  promote  its  accomplishment,  provided  only  it  is  dear 
that  the  purpose  and  intent  of  those  orgajoisations  is  to  seek 
the  accomplishment  of  that  program  by  lawful  methods,  that 
is  to  say,  to  change  our  form  of  government  by  amending 
the  Constitution  through  constitutional  methods.  It  may  be 
remarked  in  passing  that  whatever  may  have  been  or  ntay  now 
be  the  situation  in  any  other  country^  there  can  be  in  this 
country  no  sort  of  moral  excuse  even  for  advocacy  of  a  resort 
to  any  other  means  of  effecting  such  change.  By  the  adoption 
of  the  prohibiti<Hi  and  universal  suffrage  aniendments  to 
the  Federal  Constitution  (18th  and  19th  Amendts.)  we 
have  recently  had  very  striking  exao^iles  of  the  practical  ease 
and  cderity  with  which  our  Constitution  may  be  radically 
amended. 

Certainly,  however,  it  is  plain  that  this  court  should  not 
approve  the  formation  or  the  existence  of  any  society  which, 
m  its  declared  objects,  embraces  the  purpose  to  overthrow  by 
force  orgaqized  government  in  this  country.  Of  the  soundness 
of  this  propositioQ  there  can  be  no  doubt.  The  vital  question 
or  test  here,  therefore,  i^  this:  Do  the  Marxian  principles 
include  that  doctrine,  or  rather,  at  least  in  these  streiuious 
times,  is  it  ^ain  that  they  do  not?  It  is  not  the  purpose  of 
this  court  to  take  any  chances  in  that  respect.  Its  approval 
should  not  be  extended  to  any  organisation  whose  objects 
are  so  broadly  stated  as  by  any  reasonable  possibility  to 
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embrace  the  forbidden  purpose.  This  is  now  a  very  practical 
question,  because  it  is  a  matter  of  common  knowledge  that 
of  late  socialists  in  this  country  have  become  sharply  divided 
into  two  classes  or  cults,  namely:  (a)  Those  who  advocate  and 
seek  the  proposed  change  in  our  social  and  governmental 
system  only  by  constitutional  methods,  that  is,  by  teaching 
the  claimed  advantages  of  the  proposed  change  and  by  accom- 
plishing it  through  the  popular  vote,  adopting  apt  constitu- 
tional amendments;  and  (b)  those  who  advocate  or  seek  to 
accomplish  that  change  by  force  after  the  manner  in  which 
the  recent  Russian  so-called  revolution  was  effected.  It  is 
also  to  be  noted  that  in  general  the  members  of  both  classes 
claim  to  be  true  followers  or  disciples  of  Marx.  This  much 
seems  to  be  conceded  by  the  following  passage  from  appellant's 
brief  here:  ''  This  dissension  is  universal  and  prevails  even 
among  the  ranks  of  the  Lithuanian  Socialists.  Yet  all  adhere 
to  the  original  thecMies  of  Karl  Marx.  The  Marxian  concepts 
of  political  economy  can  therefore  be  stated  to  be  the  one 
distinguishing  and  generalizing  classification  which  qualifies 
Socialists.  The  adherence  to  or  tlie  disbelief  in  can  be  said 
to  be  the  only  test." 

As  above  stated,  the  vital  test  here  is  this:  Do  the ''  Marxian 
principles "  include,  or  rather  exclude,  the  doctrine  that  the 
so-called  social  revolutk)n  (referring  now  to  the  result,  not 
the  means)  may  properly  be  sou^t  and  accomplished  by  force, 
that  is,  by  so-called  direct  action?  In  my  effort  to  solve  this 
question  I  finally  had  recourse  to  a  book,  found  in  our  public 
libraries  generally^  entitled  '^  ICarl  Marx,  His  life  and  Work,'' 
by  John  Spargo,  published  in  1910.  Its  author  is  reputed 
to  be  of  the  lawful  class  of  socialists,  that  is,  to  favor  resort 
to  lawful  methods  only  for  the  attainment  of  the  revolution 
sought.  He  evidently  considers  himself  an  ardent  follower 
of  Marx,  and  his  work  is  a  sympathetic  and  appreciative 
review  of  the  life  and  teachings  of  that  social  and  economic 
philosopher.  Seeking  tl^rein  for  a  brief  yet  comprehensive 
summary  of  the  doctrines  of  Marx,  I  find  it  so  expressed  in 
the  ^'  Communist  Manifesto,"  which  was  issued  by  him  about 
the  middle  of  the  last  century.  Indeed,  Mr.  Spargo  at  page 
107  of  his  book  speaks  of  the  manifesto  as  "  The  great  docu- 
ment, which  is  to  modem  Socialism  what  the  Declaration  of 
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Independence  is  to  America."    Its  leading  propositions  may 
well  be  summarized  thnJs: 

(a)  The  present  system  of  society  and  government  is 
radically  and  intrinsicaily  wrong,  being  capitalistic  and  con- 
stituting a  practical  enslavement  of  the  working  people,  really 
as  much  so  as  any  form  of  slavery  that  ever  existed. 

(b)  The  true  and  proper  system  is  that  of  control  by  the 
workers,  that  is,  the  proletariat,  with  communism  of  property 
and  real  equality  of  interests  in  all  respects,  involving  the 
abolition  of  all  private  property  and  in  general  <^  all  social 
distinotions. 

(c)  As  to  the  remedy  or  means  by  which  that  revolution 
(meaning  now  resultant  change)  involved  in  the  substitution 
of  the  ideal  state  or  system  for  the  present  ones  is  to  be  accom- 
plished, or  by  which  its  accomplishment  is  to  be  sought,  the 
''  manifesto  "  deals  in  general  expressions.  Mr.  Spargo  appears 
to  construe  them  as  limiting  those  means  to  legitimate  political 
action,  for  example  in  this  country  by  constitutional  amend- 
ments through  constitutional  methods.  From  his  review, 
however,  it  clearly  appears  that  Marx  favored  the  several 
attonpts  to  overthrow  organized  government  by  force  which 
were  made  in  1848  in  various  European  countries,  and  that 
he  personally  aided  some  of  them.  Moreover,  at  page  335 
of  his  book,  he  quotes  Marx  as  having  favored  the  acts  of  the 
Paris  Commune  in  1871  by  writing  of  it  in  these  laudatory 
terms:  ''  This  insurrection  is  a  glorious  deed  for  our  party, 
the  beet  since  the  Revolution  of  June,  and  the  grandeur 
appears  the  greater  when  we  think  of  all  the  vices  of  the  old 
society,  of  its  wolves,  its  swine,  and  its  common  hounds." 
In  view  of  those  concrete  examples  of  Marx'  own  api^cation 
of  hia  principles  to  actual  events,  it  would  seem  that  the 
'^  direct  action  "  Socialists,  so  called,  are  well  warranted  in 
claiming  to  be  his  followers.  I  conclude,  therefore,  that  the 
*^  Marxian  principles "  are  broad  enough  to  justify,  even  in 
this  country,  the  propaganda,  which  our  Penal  Law  makes 
criminal  and  even  felonious. 

The  present  effort  of  the  petitioner  to  change  its  scope  in 
effect  from  its  present  purpose,  which  appears  to  be  to  promote 
the  doctrines  and  successes  of  the  present  Socialist  political 
party,  to  the  purpose  of  promoting  the  application  of  the 


Digitized  by 


Googk 


268    Matter  of  Lithuanian  Workers'  Litbrature  Society. 

Second  Department,  Mareh,  IttSl.  [VoL  196 

*^  Marxian  principles  "  without  limitation,  seems  significant 
in  view  of  certain  well-known  facts  <rf  recent  occurrence.  At 
the  general  election  in  this  State  in  the  fall  of  1919  five 
Assemblymen  candidates  of  the  Sodaliist  party  were  elected, 
but  that  Assembly,  after  a  long  investigation  and  trial,  expelled 
those  members  upon  the  main  ground  that  it  i^peared  by  the 
platform  of  that  party  that  it  favored  the  accomplishment 
by  force  of  the  so-called  revolution  which  it  sought  to  effect; 
that  is,  that  it  favored  the  use  of  such  means  as  had  lately 
been  employed  in  Russia  according  to  common  report.  I 
am  not  insensible  that  there  was  and  still  is  a  wide  difference 
of  opinion  as  to  the  propriety  of  that  action  of  the  Assembly, 
but  we,  as  a  court  of  the  State,  are  reasonably  bound  to  give 
respectful  consideration  to  its  action  in  that  regard,  as  being 
that  of  the  constitutional  authority  having  final  jurisdiction 
in  the  matter.  In  the  interim  before  the  last  general  election 
the  Socialist  party,  at  least  in  this  State,  amended  its  platform 
so  as  to  make  it  clear  that  it  stands  for  the  attainment  of 
its  ultimate  object,  the  proposed  change  of  social  and  govern- 
mental systems,  by  constitutional  methods  only.  Upon  its 
platform  so  amended  several  members  of  the  Ass^nbly  were 
elected  to  and  even  accepted  by  the  present  Assraibly,  and 
are  now  acting  as  members  thereof.  The  effect  of  that  amend- 
ing of  the  platform  of  that  party  would,  according  to  the 
terms  of  the  present  seventh  article  of  petitioner's  certificate  of 
incorporation,  operate,  ipso  factOf  to  expel  or  withdraw  from 
the  membership  of  the  petitioner  every  Socialist  who  holds 
to  the  doctrine  of  the  so-called  direct  action,  that  is,  the 
attainment  of  the  desired  revolution  by  forcible  means.  Upon 
the  other  hand,  the  effect  of  the  proposed  amendm^it  will 
be  to  retain  such  persons  in  petitioner's  pres^it  membership, 
and  even  to  admit  thereto  others  of  the  same  kind.  Indeed, 
in  the  premises  no  other  adequate  reason  for  the  desired 
change  is  perceived.  This  court  dsmnot  approve  any  such 
scheme,  or  in  any  manner  contribute  to  any  such  result. 

Therefore,  I  advise  that  the  order  appealed  from  be  affirmed, 
with  ten  dollars  costs  and  disbursements. 

Rich,  Blackmab,  Kelly  and  Jaycox,  JJ.,  concur. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Charles  A.  Hekman,  as  Treasurer  of  the  LnmVANlAW 
Socialist  Federation,  an  Unincorporated  Voluntary 
Association,  Consisting  of  More  Than  Seven  Members, 
Appellant,  Respondent,  v.  Brooklyn  Savings  Bank  and 
Others,  Respondents,  Impleaded  with  Lithuanian  SoaAUST 
Home  Association,  Inc.,  Respondent,  Appellant. 

Fim  Department,  April  1, 1921. 

Gorpomtioiis  —  i]MKMi>o»tion  —  right  of  one  coiporstlon  to  incor- 
porate another  or  control  ite  action  —  mutual  benefit  assooiations 
—  parent  association  cannot  control  property  of  branch  organised 
by  it  —  right  of  parent  association  to  restrain  br«noh  from  using 
funds  contributed  to  it  ooaitatfy  to  piuposes  spaoiflciii  —  injmnetioa 
pendente  lite. 

One  stock  corporation  may  not  lawfully  incorporate  another  or  control 
its  aoti<m  otherwise  than  by  a  majority  stock  control,  where  that  is 
authorized. 

Where  an  incorporated  or  unincorporated  fraternal  order  or  association 
organizes  a  subordinate  branch  or  body,  whether  as  an  incorporated  or 
unincorporated  association,  there  is  no  oo&traetual  relatbn  between 
them  by  or  under  which  the  superior  order  or  association  m$^  reserve 
to  itself  the  right  to  take  possession  of,  and  use  as  its  own,  property  of  the 
subordinate  association  in  the  event  of  lawful  suspension  or  dissolution 
of  the  la4ter. 

Members  of  a  voluntary  association  of  which  the  plaintifl  was  the  treasurer 
incorporated  the  defendant  association  for  the  purpose  of  building  and 
operating  a  home  and  elnb  house  for  the  memdtara  of  the  plaintitf  who 
together  with  their  association  contributed  to  the  defradant  125,000. 
The  directors  of  the  defendant  association,  after  they  had  ceased  to  be 
such  by  reason  of  violating  the  certificate  of  incorporation,  decided  by 
resolution  to  liquidate  its  affairs  and  to  transfer  the  funds  to  another 
<sorporation  whose  objects  plaintiff  alleges  are  contrary  to  the  principles 
and  purposes  of  the  plaintiff  association  and  the  certificate  of  incorporation 
of  the  defendant.  In  an  action  against  the  banks  holdjog  the  funds 
oootfaribwted  by  the  plainitiff,  in  which  the  defendant  association  was 
imiJeaded,  to  restrain  them  from  using  said  funds  contrary  to  the  purposes 
for  which  they  were  given,  held^  that  the  funds  were  given  and  contributed 
by  the  plaintiff  association  in  whose  behalf  the  action  is  brought,  and 
accepted  by  the  defendant  association  upon  the  trust  that  the  same  would 
be  used  oidy  for  the  purposes  sperified  in  the  oartifloaie  cf  ineorponition» 
and  the  scnoeiatkip,  in  behalf  of  whioh  piaintil!  as  troasurttc  brings  tte 
action,  has  a  snffieient  intcDsst  in  the  pectomanoe  of  the  trust  to  giv^e 
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it  a  standing  in  a  court  of  equity  to  restrict  and  confine  the  use  of  the 

funds  to  the  purposes  specified,  and  that  the  complaint  states  facts  entitling 

the  plaintiff  to  equitable  relief. 
The  plaintiff's  motion  for  an  injunction  pendente  liie  should  have  been 

granted. 
McRRELL  and  Dowlino,  JJ.,  dinent,  with  opinion. 

Appeal  by  the  plaintiff,  Charles  A.  Herman,  as  treasurer, 
etc.,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  3d  day  of  February,  1920, 
denying  plaintiff's  motion  for  an  injunction  pendente  lite. 

Appeal  by  the  defendant,  Lithuanian  Socialist  Home 
AsBociation,  Inc.,  from  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  23d  day  of  June, 
1920,  overruling  defendant's  demurrer  to  the  complaint. 

Morris  HiUguit  of  coimsel  [HiUquit  &  Levene,  attorneys], 
for  the  plaintiff,  appellant. 

Charles  Becht  of  counsel  [Rose  Weiss  with  him  on  the  brief], 
for  the  defendant,  appellant. 

Laughlin,  J.: 

Most  of  the  material  facts  are  quite  fully  stated  in  the 
opinion  of  Mr.  Justice  Merrell,  but  it  further  appears  that 
it  is  provided  in  the  certificate  of  incorporation  of  the  defendant 
that  membership  therein  shall  be  restricted  to  members  in 
good  standing  of  the  Lithuanian  Socialist  Federation  and  shaU 
cease  automatically  with  respect  to  each  member  upon  his 
ceasing  to  be  such  a  member  in  good  standing,  and  I  think 
that  it  is  to  be  inferred  from  the  facts  allied  that  all  of  the 
directors  of  the  defendant  ceased  to  be  members  of  the 
Lithuanian  Socialist  Federation  in  good  standing,  for  it  is 
alleged  that  the  action  taken  by  them  and  others  in,  among 
other  things,  joining  the  Communist  party  imder  the  name 
of  the  Lithuanian  Communist  Federation,  was  in  violation 
of  the  constitution  and  by-laws  not  only  of  the  Lithuanian 
Socialist  Federation  but  of  ihe  Socialist  party  oi  the  United 
States  of  America  and  in  violation  of  the  certificate  of  inoor- 
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poration  of  the  defendant  and  without  the  consent  of  the 
association  repiesented  by  the  plaintiff.  Therefore,  I  think  it 
sufficiently  appears  that  the  defendant  is  now  without  a  board 
of  directors  and  that  its  f ormco*  directors,  who  no  longer  have 
any  authority  to  represent  it,  are  threatening  and  intend  to 
divert  its  funds  from  the  purposes  for  which  they  were  received 
and  for  which  their  use  is  authorized  by  the  certificate  of  incor- 
poration of  the  defendant,  and  that  the  banks  in  which  the 
funds  of  the  defendant  are  deposited  threaten  and  intend  to 
permit  the  withdrawal  thereof  and  that  upon  such  withdrawal 
an  opportunity  will  be  afforded  for  the  unauthorized  use  thereof 
which  will  be  thereupom  inade.  Those  funds  to  the  extent  of 
S10,000  were  directly  contributed  by  the  association  in  behalf 
of  which  this  action  is  brought;  and  the  remaining  fimds  were 
contributed  by  its  members  with  its  c<»isent  and  approval  /or 
use  for  the  purposes  specifically  authorized  by  the  charter  of 
the  defendant. 

It  is  well  settled  that  one  stock  corpcuration  may  not  lawfully 
incorporate  another  ot  control  its  action  otherwise  than  by 
a  majority  stock  control,  where  that  is  authorized.  (JSckwtib 
V.  Potter  Co.,  194  N.  Y.  409,  415,  affg.  129  App.  Div.  36.) 
It  is  also  well  settled  that  where  an  incorporated  or  unincor- 
porated fraternal  order  or  association  organizes  a  subordinate 
branch  or  body,  whether  as  an  incorporated  or  unincorporated 
association,  there  is  no  contractual  relation  between  tfaiem 
by  or  under  which  the  superior  order  or  association  may 
reserve  to  itself  the  right  to  take  possession  of  and  use  as  its 
own  property  of  the  subordinate  association  in  the  ev^it  of 
the  lawful  suspaision  or  dissolution  of  the  latter.  {Atistin  v. 
Searing,  16  N.  Y.  112;  Wicks  v,  Monihrn,  130  id.  232; 
Oder  United  Am.  Mech's  v.  Emery ^  219  Penn.  St.  461;  Grand 
Court  Forestere  y.  Court  Colour ,  82  N,  J,  Eq*  89;  Bacon  Lif;e 
k  Aop.  Ins.  [4th  ed.]  §§  94,  98,  612.)  In  view  of  these 
authorities  doubtless  the  association  represented  by  the 
plaintiff  cannot  control  the  acticfn  of  the  defendant  jootwith- 
standing  the  fact  that  it  was  instrumental  in  bringing  the 
defendant  into  beiog;  and  by  donating  or  contributing  the 
funds  to  the  defendioit,  title  hereto  passed  to  the  def  ei^dant. 
Defendant,  however,  mity  take  title  thereto  upon  condition 
that  the  funds  should  bp  used  for  the  purposes  specified  in 
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its  certificate  of  incorporation,  and  on  that  theory  on  the 
donee's  failing  and  refusing  to  comply  with  the  condition 
upon  which  it  received  the  funds,  it  may  be  that  the  donor 
had  a  right  of  rescission  which  it  had  eseercised  and  if  that 
theory  should  be  sustained,  plaintiff  would  be  entitled  to  have 
the  funds  returned.  (Foreign  Corporations,  12  R.  C.  L.  §  25; 
Conkling  v.  City  of  Springfield,  39  111.  98;  Hosmer  v.  Tiffany, 
115  App.  Div.  303;  Mechanics'  Natumdl  Bank  v,  Jonee,  76  id. 
534;  affd.,  175  N.  Y.  518|  WmiatMon  v.  Johnson,  62  Vt.  378; 
20  Cyc.  1213.)  But  in  any  event,  the  funds  were  given  and 
contributed  by  the  association  in  whose  behalf  the  action  is 
brought  and  accepted  by  the  defendant  upon  the  trust  that 
the  same  would  be  used  only  for  the  purposes  q)ecified  in  the 
certificate  of  incorporation  and  the  association  in  behalf  of  whi<di 
plaintiff  as  treasurer  brings  this  action  has  a  sufficimt  interest 
in  tlie  i)erf ormance  of  the  trust  to  give  it  a  standing  in  a  court 
of  equity  to  restrict  and  confine  the  use  of  the  funds  to  tile 
purposes  for  which  the  defendant  was  incorporated  and  for 
which  they  were  given  and  contributed  to  it.  (Westminsier 
Church  V.  Presbytery  of  N.  F.,  211  N.  Y.  214,  223;  West- 
rrnnster  Presbyterian  Ch.  v.  Trustees  of  Presbytery,  142  App. 
Div.  865,  865;  Mormon  Church  v.  United  Stales,  136  U.  8. 
1,  50.)  The  suit  is  in  equity  and,  therefore,  the  prayer 
for  refief  is  not  controlling.  Plaintiff  under  the  general  prayer 
asA:6d  for  any  reHef  in  equity  warranted  by  the  facts  digged 
and  proved  upon  the  trial.  I  express  no  opinion  with  respect 
to  whether  plaintiff  may  in  any  event  be  entitled  to  recover  the 
funds  or  any  part  thereof.  It  is  quite  plain,  I  think,  that 
the  facts  alleged  sufficiently  show  a  right  to  equitable  relief 
to  the  extent  of  preventing  the  defendant  from  diverting  or 
urfng  the  funds  for  purposes  other  than  those  for  which  they 
were  given  and  contributed;  but  whether  ultimate  relief  shall 
be  a  decree  for  the  enforcement  of  the  trust  or  for  the  pay- 
ment of  the  money  back  to  the  donor  on  the  theory  <rf  the 
rescission  <rf  a  conditional  gift  or  that  the  gift  was  upon  a 
trust,  the  performance  of  which  may  not  be  decreed,  should 
be  left  to  the  trial  court.  I  am  of  opinion,  therefore,  Ibat 
the  order  overruling  the  demurrer  to  the  complaint  should 
be  affirmed,  with  ten  dollars  costs  Knd  disbiO's^nents,  and 
that  the  order  denying  the  motion  for  an  injunction  pendente 
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lite  should  be  reversed  asid  the  molioii  granted,  with  ten 
dollars  costs. 

CiiAEKJj,  P.  J.,  and  Grsenbaum,  J.,  concur;  Dowling  and 
Merbeix^  JJ.i  dissent. 

MtamBLLy  J.  (dissentB^: 

Two  appeals  am  htt«  pOBomted  for  detenimuition.  The 
plaintiff  appeals  from  an  order  of  the  Special  Term  denying 
pkdntitf's  motion  for  an  injunction  pendente  Kfe,  asid  the 
defendant  a^q^eals  from  an  order  of  the  Special  Term  sabse- 
quently  granted  ov^^nding  defendant's  demurrer  to  plaintiff's 
eompkitiit  upon  the  ground  that  said  oosoplaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  two 
%)ecial  Teitns  gmnting  said  orders  were  presided  oyer  by 
d&S^xesA  justices.  Hie  order  dimying  plaintiffs  application 
for  an  injunction  pendetUe  lite  was  granted  becamse  of  the 
insufficiency  of  the  complaint  and  sujqporting  affidavits  to 
jtxstify  tiie  grafting  ci  tiie  relief  which  the  plaintiff  sou^t 
upon  said  application.  The  subsequent  order  overruling 
defttidant's  demurrer  to  the  plaintiff's  complaint  for  insuffi- 
ciency in  effect  held  the  said  complaint  to  be  good  and  to 
state  facts  sufficient  to  constitute  a  cause  of  action  against 
the  def^idants.  It,  ther^ore,  appears  that  tiie  two  Special 
Term  ord^s  are  in  direct  conflict.  By  stipulation  the  parties 
agreed  to  a  cofiSGdidalaoa  of  said  appeals,  and  that  the  papers 
on  afppeal  both  upon  plaintiff's  i^plicatioii  for  the  injunction 
pendente  lite  and  upon  d^endant's  demurrer  to  plaintiff's 
complaint,  be  printed  in  one  record  and  argued  as  one  appeal 
"  as  the  question  involved  in  both  appeals  \b  the  same." 

I  am  of  the  opinskm  that  the  Special  Term  properly  denied 
;4aifitiff's  appticftticsi  for  a  temporary  injunction  and  that 
the  complamt  imd  si^portmg  affidavits  were  insufficient  ek 
a  basis  for  granting  0u<^  relief.  I  am  also  of  the  opinion  that 
the  subseqtient  m-der  of  the  S^>eciAl  Term  overruling  defcand^- 
aat's  demnrrer  to  phuatM's  complaint  was  erroneous,  and 
that  said  demurrer  should  have  been  sustained  and  <iie 
complaint  dismissed. 

The  action  is  brought  by  Charles  A.  Herman,  as  treasurer 
of  the  litbuaniffii  Socialfet  Federation,  an  unincorporated 
App.  Div.—  Vol.  CXCVI  .       18 
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voluntary  association  consisting  of  more  than  seven  members^ 
as  plaintiff,  against  various  banks  and  savings  institutions 
duly  organized,  incorporated  and  existing  under  and  by  virtue 
of  the  Banking  Law  of  the  State  of  New  York,  hnpleading  with 
said  banking  institutions  defendants,  the  defendant  Lithuanian 
Socialist  Home  Association,  Inc.,  a  corporation  duly  organized 
under  the  Membership  Corporations  Law  of  the  State  of  New 
York. 

Under  the  complaint  it  is  alleged  that  the  Lithuanian 
Socialist  Federation  is  a  volimtary  unincorporated  association 
consisting  of  more  than  seven  members,  and  that  the  plaintiff 
is  the  treasurer  thereof  and  is  a  resident  of  the  borough  of 
Manhattan,  city  and  State  of  New  York;  that  the  various 
banking  institutions  defendants  are  domestic  corporations 
organized  and  existing  under  and  by  virtue  of  the  Banking 
Law  of  the  State  of  New  York. 

The  plaintiff  further  alleges  that  the  defendant  Lithuanian 
Socialist  Home  Association,  Inc.,  is  a  corporatioai  duly  organized 
under  the  Membership  Corporations  Law  of  the  State  of 
New  York,  and  that  the  certificate  of  its  incorporaticm,  duly 
approved  by  a  justice  of  the  Supreme  Court  on  April  12^ 
1918,  was  filed  in  the  office  of  the  clerk  of  Kings  county, 
N.  Y.,  and  also  in  the  office  of  the  Secretary  of  State  of  the 
State  of  New  York.  A  copy  of  the  articles  of  incorporation 
is  annexed  to  the  complaint  and  made  a  part  thereof. 

The  complaint  further  alleges  that  the  Lithuanian  Socialist 
Federation,  of  which  the  plaintiff  is  treasurer,  is  an  associar- 
tion^  organized  in  1904,  composed  of  members  speaJong  the 
Lithuanian  language,  and  iB  affiliated  with  the  Socialist  party 
of  the  United  States  of  America,  a  political  organizaticm,  and 
as  such  receives  a  charts  from  the  said  Socialist  party  erf  the 
United  States  of  America  and  pays  dues  to  said  party  in 
accordance  with  the  provisions  of  its  constitution  and  by- 
laws; that  the  said  lithtianian  Socialist  Federati<Hi  is  coxnr 
posed  of  nineteen  branches  or  locals  scattered  through  the 
various  States  of  the  Union,  all  existing  under  and  fay 
virtue  of  the  constitution  and  by-laws  of  said  Socialist  party 
of  the  United  States  of  America,  and  having  a  membership 
of  approximately  4,000,  all  of  whom  pay  dues  and  assessmente 
to  the  association,  together  with  initiation  fees  and  voluntary 
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contributions;  constituting  the  income  of  said  association, 
and;  as  plaintiff  alleges,  the  said  association  had  in  its  treastuy 
at  different  times  large  sums  of  money  which  under  its  con- 
stitution and  by-laws  and  the  constitution  and  by-laws  of  the 
Socialist  party  of  the  United  States  of  America  could  be  used 
only  by  said  plaintiff  association  for  such  purposes  as  were 
lawful  and  valid  under  its  own  constitution  and*by-law8  and 
under  the  constitution  and  by-laws  of  said  Socialist  party; 
that  said  f imds  of  the  Lithuanian  Socialist  !F^erati6n  were 
on  deposit  with  the  various  defendant  banking  institutions. 

The  plaintiff  further  alleges  that  in  March,  1918,  by  resolu- 
tion duly  passed  at  a  regular  meeting  of  said  association  it 
was  decidol  by  the  plaintiff  association  to  incorporate  an 
association  composed  of  members  of  the  plaintiff  association 
for  the  purpose  of  building  and  operating  a  home,  club  house  - 
or  dub  houses  in  the  city  of  New  York  and  elsiewhere  for 
social,  political,  ctdtural  and  recreative  activities  of  the  mem- 
bers of  the  Lithuanian  Socialist  Federation,  as  more  fully 
appears  from  the  articles  of  incorporation  annexed  to  and 
forming  a  part  of  said  complaint. 

The  plaintiff  further  alleges  that  the  fifteen  individuals 
named  in  said  certificate  of  incorporation  of  the  Lithuanian 
Socialist  Home  Association,  Inc.,  were  members  of  the  plaintiff 
association  at  the  time  and  prior  to  its  incorporation,  and 
that  said  individuals  were  designated  by  the  said  plaintiff 
association  to  form  the  said  corporation  and  act  as  directors 
thereof  for  the  first  year. 

The  plaintiff  further  allies  that  immediately  following  the 
said  incorporation  of  the  defendant  Lithuanian  Socialist  Home 
Association,  Inc.,  and  after  the  approval  of  its  certificate 
of  incorporation  by  the  said  Justice  of  the  Supreme  Court, 
the  said  plaintiff  paid  over  to  said  corporation  the  sum  of 
approximately  $10,000  of  funds  which  had  been  collected  from 
members  of  the  plaintiff  association  for  the  purpose  of  further- 
ing its  objects  in  the  building  of  homes  as  set  forth  in  said 
certificate  of  incorporation,  and  further  authorised  the  directors 
of  said  corporation  to  collect  and  receive  further  sums  of 
money  from  members  of  the  plaintiff  association  for  the 
purposes  aforesaid  and  for  no  other. 

The  plaintiff  further  alleges  that  thereupon  the  board  of 


Digitized  by 


Googk 


276  Hbbman  v.  Brooklyn  Savings  Bank. 

First  Department,  April,  1921.  [Vol.  190 

directors  of  said  oorporation  thus  orgfyibed  proceeded  to 
collect  various  sums  of  money  and  in  addition  to  the  $10,000 
which  it  had  received  from  the  plaintiff  association  the  defend- 
ant collected  the  sum  of  $15,000,  the  said  funds  of  the  defend- 
ant corporation  aggregating  approximately  $25,000,  which 
moneys  were  deposited  by  the  defendant  corporation  with  the 
various  defendant  banldng  institutions,  but  that  the  said 
defendant  corporation  failed  and  n^ected  to  use  or  employ 
any  of  said  funds  for  the  purposes  set  forth  in  their  certificate 
of  incorporation,  to  wit,  to  build  a  home  or  dub  house  for 
said  association. 

The  plaintiff  further  alleges  that  between  S^tember  27, 1919, 
and  October  1,  1919,  "  the  said  directors  "  of  the  defendant 
corporation,  together  with  certain  other  individuals  claiming 
to  be  members  of  the  Lithuanian  Socialist  Federation,  wrong- 
fully and  illegally  and  in  violation  of  the  by-laws  oi  the 
plaintiff  association  and  in  violation  of  the  constitution  and 
by-laws  of  the  said  Socialist  party  and  in  violation  of  its 
certificate  of  incorporation  and  without  plaintiff's  consent, 
passed  a  resolution  that  the  said  individuals  claiming  to  be 
members  of  the  plaintiff  association  together  with  some  of  the 
directors  of  the  defendant  corporation  join  and  unite  with 
the  Communist  party  and  thereafter  be  known  by  the  name 
of  Lithuanian  Communist  Federation,  and  deciding  to  liquidate 
the  affairs  of  the  defendant  corporation,  and  that  all  its  funds, 
including  said  $25,000,  be  transferred  to  said  Lithuanian 
Communist  Federation. 

The  plaintiff  further  allies  that  said  resolution  thus  adopted 
was  illegal  and  void  and  contrary  to  the  principles  <^  said 
Socialist  party  of  the  United  States  of  America  and  contrary 
to  its  constitution  and  by-laws  and  contrary  to  the  aims 
and  objects  for  which  the  def^idant  corporation  was  organized 
and  created;  that  the  plaintiff  assodation  has  refused  and 
still  refuses  to  indorse  such  resolution,  and  has  given  notice 
to  all  the  def aidant  banks  herein  to  withhold  payment  of 
the  funds  on  deposit  in  their  institutions  to  the  credit  of  said 
d^endant  corporation  (m  the  ground  that  the  said  ccMporatioa 
is  attempting  to  withdraw  said  funds  for  the  illegal  object 
set  forth  in  said  resolution,  and  that  said  d^endaat  banks  have 
threatened  to  pay  out  said  funds  to  the  def aidant  corporation. 
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It  is  further  alleged  in  plaintiff's  complaint  that  the 
Lithuanian  Conununist  Federation  aforesaid  is  not  recognised 
by  the  plaintiff  association,  and  that  its  objects  and  principles 
are  contrary  and  antagonistic  to  the  principleB  for  which  Hie 
plaintiff  association  stands. 

Alleging  that  unless  injunctive  relief  is  granted  restraining 
the  said  defendant  corporation  and  tiie  directors  thereof  from 
disposing  of  the  fimds  thus  deposited  in  the  various  defendant 
banking  institutions  and  restraining  the  said  institutions  from 
paying  over  said  funds  alleged  to  be  the  property  of  the 
plamtiff,  the  plaintiff  will  suffer  irreparable  damage^  and 
further  alle^g  that  the  said  defendant  corporation  is  finan* 
cially  irresponsible  and  unable  to  respond  in  damages  to  the 
plaintiff,  and  that  the  plaintiff  has  no  adequate  remedy  at  law, 
and  by  due  authority  conferred  xxpcm  the  plaintiff,  the  plain- 
tiff demands  judgment  and  decree  of  the  court  restraining  the 
defendant  corporation,  its  officers  and  directors,  from  in  any 
manner  attempting  to  collect  any  of  the  funds  on  deposit  with 
the  defendant  banks,  and  likewise  restraining  the  said  banks 
from  in  any  manner  attempting  to  pay  over  any  of  said  funds 
to  said  defendant  corporation  or  any  other  individual,  and 
providing  that  said  moneys  on  deposit  in  the  various  defend* 
ant  banking  institutions  be  pcdd  over  to  the  plaintiff. 

It  seems  entirely  clear  to  me  that  the  plaintiff  is  seeking 
relief  to  which  it  is  not  entitled  under  the  allegations  of  the 
complaint.  While  it  is  alleged  in  the  complaint  that  the 
defendant  Lithuanian  Socii^t  Home  Assodation,  Inc.,  was 
incorporated  at  the  behest  of  the  Lithuanian  Socialist  Federar 
tion,  and  that  the  individuals  comprising  its  directorate  for 
the  first  year  were  "  designated  "  by  the  plaintiff,  the  articles 
of  incorporation,  approved  by  a  justice  of  the  Supreme  Court 
and  properly  filed,  woidd  not  seem  to  bear  out  such  contention. 
For  au^t  that  appears  from  the  certificate  of  incorporation, 
which  clearly  defines  the  object  and  scope  of  the  defendant 
corporation,  the  said  corporation  was  formed  in  the  usual  way 
atid  was  entirely  distinct  and  separate  from  the  unincorporated 
voluntary  association  known  as  the  Lithuanian  Socialist 
Federation.  It  is  stated  in  the  oertificate,  first,  that  the  par- 
ticular objects  for  which  the  corporation  is  to  be  formed 
are:  To  build,  lease,  purchase,  own,  mani^^  and  operate  a 
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building  or  buildings,  club  house  or  club  houses,  for  social, 
political,  cultiu^  and  recreative  activities  of  lithuanian 
Socialists  in  the  United  States.  The  certificate  is  in  the 
usual  form  of  a  memb^^p  corporation  certificate  in  accord- 
ance with  the  statutes  of  the  Siate  of  New  York,  and  the  same 
was  duly  approved  by  a  justice  of  the  Supreme  Court  of  this 
State.  The  complaint  alleges  that  having  been  formed,  the 
Lithuanian  Socialist  Federation  turned  over  to  the  defendant 
corporation  the  sum  of  $10,000  to  be  used  by  said  defendant 
corporation  for  the  purposes  for  which  it  was  organized.  It 
is  further  alleged  in  the  complaint  that  the  board  of  directors 
of  the  defendant  corporation  proceeded  ''  in  pursuance  of  said 
authority  from  the  plaintiff  association  "  to  collect  moneys 
in  addition  to  the  $10,000  furnished  by  the  Lithuanian  Socialist 
Federation  and  succeeded  in  raimg  in  the  aggregate  $25,000. 
It  nowhere  appears,  either  in  the  certificate  of  incorporation 
of  the  defendant  or  elsewhere,  that  it  was  restricted  in  any 
way  with  respect  to  the  prosecution  of  the  objects  of  its 
iacorporation,  and  it  se^ns  entirely  clear  that  the  $10,000 
voted  to  the  defendant  corporation  by  the  Lithuanian  Socialist 
Federation  was  a  gift  to  said  corporation,  and  that  the  moneys 
collected  by  the  defendant  corporation  swelling  said  fund  to 
$25,000  were  at  all  times  the  property  of  the  defendant  cor- 
poration over  which  the  plaintiff  association  had  no  control 
whatever. 

It  is  argued  by  the  plaintiff  that  the  defendant  corporation 
is  not  a  separate  entity  and  at  most  holds  the  funds  afore- 
said in  trust,  and  that  the  plaintiff  is  entitted  to  contrd  the 
same.    I  do  not  think  the  record  discloses  any  such  situation. 

The  plaintiff  bases  its  claimed  right  of  action  upon  the 
claim  that  the  defendant  corporation  has  violated  the  terms 
of  its  certificate  of  incorporation.  I  do  not  think  the  record 
discloses  any  impending  violation  by  the  defendant  of  its 
charter.  From  the  minutes  of  the  Lithuanian  Socialist 
Federation  convention,  a  translation  of  which  is  annexed  to 
the  complaint,  and  upon  which  the  plaintiff  seems  to  base 
his  allegation  of  impending  liquidation  of  the  affairs  of  the 
defendant  corporation,  it  appears  that  on  October  1,  1919^ 
a  motion  was  made  that  the  defendant  corporation  should  be 
liquidated  and  that  all  hcHne  funds  should  be  transferred  to  the 
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Liihuanian  Communiirt  Federation;  and  that  said  motion  was 
io6t.  It  is  true  that  following  the  defeat  of  such  proposition 
a  resdution  was  adopted  instructing  the  executive  committee 
to  investigate  as  to  whether  there  would  be  difficulties  and 
danger  in  building  a  home  in  the  name  of  the  Lithuanian 
Ckimmunist  Federation,  and  that  if  it  be  found  that  there  were 
no  such  difficultiieS;  then  the  existing  home  association  should 
be  liquidated  and  its  property  transferred  to  the  proposed  new 
organization.  I  do  not  think  the  record  shows  any  actual 
violation  by  the  defendant  of  the  terms  of  its  incorporation^ 
The  resolution  which  plaintiff  alleges  constitutes  the  thiieat 
of  dissolution  of  the  defendant  corporation  was  not  adopted 
by  the  defendant  herein,  but  by  a  convention  of  the  lithuaniaa 
Socialist  Federation.  It  does  not  clearly  appear  that  the 
federation  aforesaid  was  connected  with  the  plaintiff,  nor 
does  it  appear  that  the  defendant  corporation  participated  in 
said  convention  or  was  in  any  manner  responsible  for  any 
action  taken  thereat.  I  think  the  allegations  of  the  complaint 
with  respect  to  the  merger  of  the  plaintiff  association  with  the 
Communist  party  into  a  new  oi^ani^ation  to  be  known  by  the 
name  of  the  Lithuanian  Communist  Federation  and  for  a 
liquidation  of  the  affairs  of  the  defendant  corporation  and  a 
transfer  of  its  funds  to  the  new  organization,  are  entirely 
insufficient  to  connect  the  defendant  corporation  therewith. 
The  allegation  of  the  complaint  is  merely  that  '^  the  said  direo* 
tors  of  the  Lithuanian  Sooiafist  Home  Association,  Inc., 
together  with  certain  other  individuals  claiming  to  be  members 
of  the  Lithuanian  Socialist  F^eration,  wrongfully  and  iUe^ 
gaily  *^  passed  a  resolution  to  join  and  unite  with  the  Com- 
munist party  under  the  name  of  the  lithuanian  Communist 
Federation,  and  that  the  affairs  of  the  defendant  corporation 
should  be  liquidated  and  its  funds  turned  over  to  the  new 
organization.  The  complaint  states  that  ''  a  copy  of  the 
correct  translation  of  said  resolution  is  hereby  attached  and 
made  part  hereof  and  maiked  '  Ehchibit  II.'"  The  com«- 
plaint  does  not  allege  that  the  majority  of  the  directors  of  the 
defendant  adopted  said  resolution,  nor  does  it  allege  that  the 
resolution  was  adopted  at  a  directors'  meeting  or  even  at  a 
meeting  of  the  members  of  the  Lttbuaaian  Socialist  Federation; 
It  is  alleged'  in  the  complaint  that  the  defendant,  after  its 
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incorporation,  oolleeted  the  y$gkm  Bums  of  money  wbiiofa  it 
deposited  in  the  various  banking  institutions  named  as  defend- 
ants herein^  but  that  said  def  aidant  ^'*  *  *  failed  and  n^{- 
lected  to  use  or  employ  any  of  said  funds  for  the  purposes  set 
forth  in  their  oertific&te  of  ineorporatioQy  to  wit,  to  build  a  home 
or  club  house  foor  the  said  association."  The  aforesaid  all^a* 
tioii  id  the  complaint  relates  to  the  past  failure  and  neglect  of 
the  defendant  corporation  to  fulfill  the  jnirposes  of  its  incor- 
poration, but  said  allegation  does  not  go  so  far  as  to  all^^ 
that  the  defendant  refuses  or  int^ads  in  the  future  to  act 
contrary  to  the  imrposes  of  its  incorporation.  Very  good 
reasons  may  exist  why  the  defosdant  had  not,  prior  to  the 
commencemenjt  of  the  action,  built  a  home  or  club  house  for 
the  said  association,  such  as  failure  to  obtain  a  suitable  site, 
insufficiency  of  funds,  and  high  cost  of  construction  under 
existing  business  conditions.  An  examinatiofi  of  the  tran£h 
lation  oi  the  proceedings  of  the  Lithuanian  Socialist  Fed^ation 
convention,  annexed  to  plaintiff's  complaint  as  Exhibit  II, 
discloses  that  at  that  convention  a  motion  was  made  that  the 
affairs  of  the  Lithuanian  Socialist  Home  Association  should  be 
liquidated,  and  that  all  home  funds  should  be  transferred  to 
the  Lithuanian  Communist  Federation,  and  that  such  motion 
was  loH.  Thus  the  all^^tion  of  the  complaint  that  a  resolu* 
ticrn  was  adc^ted  to  liquidate  the  affairs  of  the  defendant 
eorporaticm  and  to  turn  over  the  funds  which  had  bem  collected 
from  the  members  of  the  plaintiff  association  was  entirely 
without  foundation  in  fact.  In  the  affidavit  aocoii4>anying 
the  complaint  it  is  averred  that  aa  September  27,  1910, 
''**"*  the  said  directors  of  the  Lithuanian  Socialist 
Home  Association,  Inc«,  together  with  certain  other  individuals 
who  claimed  to  be  members  of  the  plaintiff  association,  held 
a  convention  in  the  Borough  of  Brooklyn,  and  there  at  a  naeet- 
ing  wrongfully  and  illegally  and  in  violation  of  ib»  constitu- 
tion and  by-laws  of  the  plaintiff  association  and  the  Socialist 
Party  of  the  United  States  of  America,  and  in  violaticm  of  the 
articles  of  incorporation  of  the  Lithuanian  SociaUst  Home 
Association,  Inc.,  and  without  the  consent  of  this  plaintiff, 
passed  a  resolution  in  which,  am^ng  other  thinffs,  these  indi- 
viduafe  resolved  to  join  and  unite  with  tiie  Communist  Party, 
and  to  transfer  all  of  the  funds  on  deposit  in  the  various  banks 
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to  liie  credit  of  the  litliuBiuaflEi  Socialist  Home  Assoeialidn, 
liie.,  to  the  said  Oammunist  Party,  and  it  wm  further  rasolved 
a;t  883d  meetang,  that  the  Baid  litkuaaiaii  Socialist  Hdme 
Afisooiation,  Inc.,  shall  be  liquidated  and  that  all  of  the  afone^ 
said  funds  be  transferred  to  an  aasoeiation  known  as  the 
Lithmpiian  Coirnniinist  inederation/' 

The  translation  of  the  proceedings  of  the  convention  vdiere 
it  is  alleged  action  was  taken  looking  to  a  hquidation  of  the 
afiFairs  of  the  defendant  corporation  and  a  transfer  of  its  funds 
to  the  Lithuanian  Communist  Federation  quite  dearly  dis- 
proves, not  only  the  allegations  of  the  cmnplaint,  but  the 
averments  in  the  aforesaid  affidavit  accompanying  the  same, 
ui)on  which  the  application  for  a  temporary  injimction  was 
made.  So  far  as  I  am  able  to  discover,  there  is  no  all^ation 
in  the  complaint  that  the  $10,000  transferred  to  the  defendant 
by  the  plaintiff  federation  was  in  any  manner  restricted, 
except  that  it  was  to  be  used  "  for  the  purposes  of  furthering 
its  objects  in  the  building  of  homes  as  is  set  forth  in  their 
certificate/'  and  the  copflplaiat  contains  no.  allegaticH^  of 
itareatcsied  viokution  thoreof  en  the  part  of  the  defendant. 
So  far  as  th#  complaint  is  concerned  it  appears  that  theeffisrt 
to  liquidate  and  transfer  the  assets  of  the  defendant  was  on 
the  part  of  the  Idliiuanian  Somdist  Federation,  afid  that  tiie 
d^ndant  in  no  maimer  partSeipated  therein,  and  it  appears 
from  the  translation  attached  to  the  complaint  that  such 
effort  has  been  thus  far  abortive. 

I  am  of  the  c^inion  that  the  complaint  and  acoonqMU^wg 
affidavits  presented  by  the  plaintiff  upon  his  application  lor  a 
tempenrary  injttnetion  were  insufficient  to  jnstjfy  the  granting 
of  such  injunction,  and  that,  therefore,  the  Special  Term 
properly  denied  said  application,  and  that  the  order  from 
which  plaintiff  has  appealed  should  be  affirmed^  wHh  ten 
dollars  costs  aiiKl  dii^>ursecnents. 

I  am  further  of  the  opinion  that  the  demurrer  of  ike  defend- 
ant to  the  plaintiff's  conf^Iaint  lor  insufficiency  should  have 
been  sustained,  and  that  the  order  overruling  the  same  should 
be  reversed,  with  ten  dollars  costs  and  disbiu-sements,  and 
plaintiff's  coxx4;)laiQt  be  dismissed,  with  ten  dollars  costs^ 

DowLiNG,  J.,  concurs. 
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Order  denying  motion  for  an  injunction  pendente  lite  reversed, 
with  ten  ddlars  costs  and  disbursements,  and  motaon  granted, 
with  ten  dollars  oosts.  Order  overruling  demurrer  affirmed, 
with  ten  dollars  costs  and  disbursements,  with  leave  to 
defendant  to  withdraw  demurr^  and  to  answer  upon  pay- 
ment of  said  costs  and  ten  dollars  costs. of  motion  at  ^)eciiEd 
TemL 


Chables  S.  Whitman,  as  Administrator,  etc.,  of  Eunice 
Tbkry  Hale,  Deceased,  Plaintiff,  v.  Roderick  Terry  and 
John  T.  Terry,  Individually  and  as  Executors,  etc.,  of 
John  T.  Terry,  Deceased,  and  Eugene  Hale,  Jr., 
Defendants. 

First  Department,  March  30,  1921. 

WiUft  —  trusts  —  trust  for  benefit  of  ffimndchUd  during  lives  of 
testator's  sons  with  remainder  over  to  said  grandchUd  —  trust 
terminates  on  death  of  beneficiary  lurior  to  de<kth  of  sons  —  corpus 
of  trust  estate  passes  to  heirs  of  benefielary  —  heirs  take  b^ 
substitution.  '), 

Under  a  trust  created  for  the  benefit  of  tiie  testator's  gnmdohiM  during 
the  lives  of  his  sons  with  a  provision  that  "  upon  the  4eaCh  of  my  said 
sons  said  trust  shall  cease,  and  the  principal  of  said  trust  estate  shall  be 
assigned  or  paid  over  to  my  said  grandchild,  Eunice  Terry  Hale,  or  her 
heirs  and  personal  representatives/'  the  death  of  the  beneficiary  ter- 
minated the  trust  and  the  corpus  of  the  estate  passed  to  her  heirs  at 
kw. 

The  priniary  object  in  the  mind  of  the  testator  was  to  create  a  trust 
for  the  sole  use  and  benefit  of  his  grandchild  and  upon  the  death  of 
his  trustees,  or  the  termination  of  the  trust,  the  corpus  of  the  trust 
fund  should  be  paid  either  to  the  grandchild  if  she  was  then  living, 
or  to  her  heirs  if  she  was  then  dead;  there  was  no  immediate  Vesting  of 
the  estate  represented  by  the  trust  in  said  grandchild  upon  the  death  of 
the  testator. 

While  it  is  true  that  the  maximum  term  of  the  ta*cist  created  in  the  will 
was  the  life  of  the  testator's  sons,  the  testator  also  limited  the  trust  upon 
the  life  of  the  beneficiary  by  the  use  of  the  words  "in  trust,  however, 
for  the  sole  use  and  benefit  of  my  grandchild." 

When  the  testator  directed  the  payment  to  his  grandchild  or  to  her  heirs, 
he  intended  that  the  words  "  h^  heirs  "  should  not  be  w^rds  of  limitation 
but  of  substitutipu. 
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Submission  of  a  controv^By  itpon  an  agreed  statem^it  of 
facts  pursuant  to  section  1279  of.  the  Code  of  Civil  Procedure. 

Jacob  H.  Ooetz  of  counsel  [Charles  S.  Whitman  and  CoUeV 
E.  WiOiams  with  hia  on  the  brief;  Whitman^  Ottinger  A 
Banaam,  attorneys],  for  the  plaintiflP. 

Theodore  M.  Taft  of  counsel  [Taft  A  Sherman,  attorneys], 
for  the  defendants  Roderick  Terry  and  John  T.  Terry. 

Merkei;.I4,  J.: 

This  is  a  controversy  submitted  pursuant  to  section  1279 
of  the  Code  of  Civil  Procedure.  The  court  is  asked  by  the 
parties  to  construe  certain  provisions  of  the  last  will  and 
testament  of  John  T.  Terry,  deceased,  for  the  purpose  of 
determining  the  persons  entitled  to  take  the  corpus  and  income 
of  the  trust  crated  in  the  7th  article  of  decedent's  will,  which 
article  reads  as  follows: 

"  Seventh.  I  give  and  bequeath  to  my  sons,  Roderick  Terry 
and  John  T.  Terry,  Jr.,  and  the  survivor  of  them,  one  hundred 
(100)  shares  of  stock  of  The  Mercantile  Trust  Company  (of 
New  York)  and  one  himdred  (100)  shares  of  stock  of  The 
MetropoUtan  Trust  Company  of  the  City  of  New  York,  in 
trust,  however,  for  the  sole  use  and  benefit  of  my  grai^d- 
child,  Eunice  Terry  Hale,  during  the  lives  of  my  said  sons, 
and  the  income  therefrom,  or  from  any  securities  which  may 
from  time  to  time  constitute  said  trust  estate,  to  be  paid 
over  to  my  said  grandchild,  Eunice  Terry  Hale,  during  the 
lives  of  my  said  sons,  and  upon  the  death  of  my  said  sons 
said  trust  shall  cease,  and  the  principal  of  said  trust  estate 
shall  be  assigned  or  paid  over  to  my  said  grandchild,  Eunice 
Terry  Hale,  or  her  heirs  and  personal  representatives;  and 
I  hereby  authorize  my  said  sons  to  sell  said  shares  of  stock, 
or  any  other  securities  or  property  at  any  time  held  in  the 
trust  estate,  and  reinvest  the  proceeds  derived  from  any  such 
sale  in  such  maimer  as  they  may  figree  upon.'' 

The  will  was  executed  the  28th  day  of  January,  1910, 
when  decedent  was  eighty-eight  years  of  age.  A  little  over 
three  years  later  and  on  May  3,  1913,  testator  died  leaving 
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lum  surviving  two  sons,  Roderick  Terry  and  Joha  T,  Terry, 
Jr.,  and  four  grandishiklrea.  Eunice  Terry  Hale,  the  Ufa 
beneficiary  named  in  the  7th  artible  of  decedent's  will,  was 
a  child  of  the  aforesaid  Roderick  Terry.  Eunice  Terry  Hale, 
the  said  beneficiary,  died  on  the  28th  of  December,  1919, 
intestate,  and  without  any  descendants.  Her  father,  the 
aforesaid  Roderick  Terry,  is  her  only  heir  at  law  and  next 
of  kin.  She  left,  however,  a  husband,  Eugene  Hale,  Jr.,  her 
surviving,  and  the  plaintiff  has  been  duly  appointed  admin- 
istrator of  her  estate  and  is  now  acting  as  such.  ^ 

It  is  claimed  by  the  plaintiff  that  the  corpus  of  the  trust 
created  under  the  7th  article  of  decedent's  will  vested  immedi- 
ately upon  decedent's  death  in  his  said  granddaughter,  Eunice 
Terry  Hale,  subject  to  the  execution  of  the  trust,  and  that 
as  Eunice  Terry  Hale  was  the  owner  of  the  next  eventual 
estate,  the  plaintiff,  as  her  administrator,  is  entitled  to  receive 
not  only  the  corpus  of  the  trust  fimd,  but  also  the  income. 

The  defendants,  on  the  other  hand,  claim  that  while  the 
actual  duration  of  the  trust  was  for  the  lives  of  the  testator's 
two  sons  mentioned  in  the  7th  article  of  his  will,  the  sole 
object  of  the  trust  was  to  pay  over  the  income  to  the  said 
beneficiary,  who  is  now  dead;  that  the  object  of  the  trust 
having  ceased,  the  corpus  is  now  payable  to  Roderick  Terry, 
father  of  said  Eunice  Terry  Hale,  who  is,  as  aforesaid,  her 
only  heir  at  law  and  next  of  kin. 

In  order  to  sustain  the  defendants'  contention  it  is  necessary 
to  find  that  the  primary  intention  of  the  testator  was  to 
keep  the  property  mentioned  in  the  7th  article  of  his  will 
in  his  family,  and  that  it  was  his  intention,  in  ease  of  the 
death  of  said  beneficiary  prior  to  the  death  of  the  two  trustees, 
that  the  corpus  of  the  trust  fimd  should  be  immediately 
payable  to  those  persons  who  answered  the  description  of 
heirs  of  Eimice  Terry  Hale.  And  it  seems  to  me  entirely 
clear  that  the  primary  object  in  the  mind  of  the  testator  was 
to  create  a  trust  for  the  sole  use  and  benefit  of  his  said 
grandchild,  and  that,  upon  the  death  of  his  trustees  or  the 
termination  of  the  trust,  the  corpus  of  the  trust  fund  i^ould 
be  paid  either  to  his  granddaughter,  Eunice  Terry  Hale,  if 
she  was  then  living,  or  to  her  heirs,  in  case  she  was  then  dead. 
The  article  in  question  contains  no  express  words  of  gfft  or 
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devise,  but  directs  iiie  trustees,  upon  the  temiiiiation  of  the 
trust,  to  assign  and  pay  over  said  property  to  Eunice  Terry 
Hale,  "  or  her  heirs  and  personal  representativeg."  The 
language  used  by  the  testator  clearly  indicates  that  he  had  in 
mind  a  vesting  at  a  future  time  and  that  futurity  was  annexed 
to  the  gift.  If  so,  there  was  no  immediate  vesting  of  the 
estate  in  Eunice  Terry  Hale  upon  the  death  of  the  testator. 
The  contention  of  the  plaintijff  that  the  trust  does  not 
terminate  until  the  death  of  the  testator's  two  sons  is  not 
sound.  As  above  stated,  the  trust  was  created  for  the  sole 
use  and  benefit  of  decedent's  gnuidchild.  She  now  being 
dead,  the  purpose  of  the  trust,  has  terminated.  (Orooke  v. 
County  of  Kings,  97  N.  Y.  421.)  Hie  opinion  in  the  Crooke 
case  was  written  by  Judge  FmcH  and  contains  a  very  elaborate 
and  learned  discussion  respecting  the  falling  in  ci  trusts  of 
the  character  created  in  article  7  of  decedent's  will,  and  it 
seems  to  me  to  be  particularly  applicaUe  to  the  facts  over 
which  the  .controversy  at  bar  has  arism.  In  his  <^inion 
Judge  Finch  states,  in  part,  as  follows:  "  The  toust  estate, 
by  the  literal  language  of  the  will,  was  made  to  begin  at  the 
death  of  Mrs.  Crooke,  to  continue  during  the  trustee's  life, 
and  to  end  by  an  absdute  vesting  of  the  estate  at  his  death. 
^  *  *  But  the  trust  here  is  not,  and  the  statute  does  not 
require  that  it  shall  be,  limited  as  to  its  duration  upon  the 
lives  of  beneficiaries  alone.  Every  such  trust  has  three  sepa- 
rate diements,  intertwined  closely,  but  capable  of  independ- 
ent considerati<Mi  and  treatm^it.  These  are  the  trust  prop- 
erty, the  trust  objects,  and  t^  trust  term;  what  may  be  the 
property  subjected  to  the  trust;  for  whose  benefit  it  may  be 
created;  and  during  what  time  it  may  continue.  ♦  ♦  * 
Any  two  designated  lives  are  made  to  serve  merely  as  a 
standard,  or  measure  of  duratdcm,  and  for  that  purpose  it 
is  not  of  the  least  consequence  to  the  statutory  intenticm 
whether  such  lives  are  those  <rf  beneficiaries  or  not.  ♦  *  * 
But  the  inherent  character  of  the  trust,  its  own  ess^itial 
limitations,  may  very  well  form  an  element  in  the  construction 
to  be  given  to  the  language  creating  it.  That  character  and 
those  limitations  are  such  that  the  trust  cannot  exceed  in 
duration  the  lives  of  the  beneficiaries,  because  upon  their 
death  its  purpose  is  accomplished,  and  a  trust  supposes  a 
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beneficiaty,  aad  so  its  very  creiition  implies  nficessarUy,  with- 
out expi^ess  words,  a  termiiiation  at  such  period.  If  then,  m 
creating  the  trust,  one  or  two  lives  of  persons  not  beneficiaries 
are  designated  as  its  measure  of  duration,  it  follows  that 
such  designation  can  never  be  intended  to  lengthen  the  trust 
beyond  its  possibility  of  existence,  and  that  the  language 
which  confines  its  benefits  to  persons  who  are  or  may  be 
living,  sufiKoiently  indicaties  an  intention  to  end  it  at  their 
deaths  unless  it  is  earlier  terminated  by  the  close  of  the 
delected  life,  or  lives.  And  when  in  the  present  case  the 
vesting  of  the  fee  was  fixed  at  the  death  of  the  trustee,  the 
close  of  the  selected  life,  that  must  be  read  and  construed 
in  coimecticm  with  the  other  necessary  limit  indicated  by  the 
language  declaring  the  purpose  of  the  trust,  and  held  to  mean 
that  the  vesting  is  to  take  place  at  the  ^d  of  the  designated 
life,  or  at  the  period  less .  than  that  marked  by  the  earlier 
death  of  all  the  beneficiaries.  We  are  ncrt  to  gather,  from 
the  language  of  the  will,  the  abauid  and  destructive  intention 
to  continue  a  trust  beyond  the  limit  implied  by  its  own  nature 
and  inheretit  charaoter,  unless  compelled  to  it  by  language 
which  will  adntut  of  no  other  interpretation.  A  similar  con- 
struction has  heretofore,  been  adjudged  by  this  court.  In 
Provost  V.  Provoat  (70  N.  Y.  141)  the  trust  created  was  to 
receive  the  rents  and  profits,  and  apply  thecCi  to  the  use  of  the 
wife  until  the  children,  of  whom  there  were  more  than  two, 
became  of  age;  and  the  period  of  vesting  was  indicated  thus: 
'  It  is  my  will  that  when  the  children  become  of  age  the  trust 
shall  cease.'  The  literal  language  of  its  creation  exposed 
that  trust  to  most  of  the  criticism  indulged  in  here.  It  was 
not  created  in  terms  for  the  life  of  the  wife;  its  duration  was 
not  limited  upon  the  life  of  the  beneficiary  alone,  but  in 
combination  with  the  full  age  of  the  children;  the  wife  might 
die  before  the  last  of  the  children  reached  twenty-one,  and  so 
the  trust  be  prolonged  beyond  the  beneficial  life.  But  this 
court  refused  to  accede  to  any  such  literal  and  rigid  inter- 
pretation, and  held  that  the  trust  by  necessary  implication 
was  for  the  life  of  the  wife  unless  sooner  determined  by  the 
majorities  of  the  children,  *  ♦  ♦.  That  is,  a  trust  depend- 
ent upon  lives,  as  ben^cial  objects,  need  not  necessarily  be 
dependent  upon  the  same  lives  for  its  duration.    The  two 
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things  are  inherently  different,  and  yet,  when  both  enter  into 
the  constitution  of  the  trust,  they  affect  and  modify  each 
other,  and  together  dictate  the  extreme  lizxnt  of  thfe  trust. 
The  natural  term,  which  is  the  lives  of  att  the  b^nefie iaries, 
and  the  stipulated  term,  which  is  the  close  of  the  selected 
and  designated  lives,  may  either,  taken  separately,  work  out 
an  unlawful  trust;  while  construed  together  and  in  oombina^ 
tion,  as  they  should  be,  they  bring  the  trust  within  the 
requirements  of  the  statute.  ♦  ♦  ♦  Unless  the  langua^ 
of  the  will  creating  the  trrat  imperatively  foribids,  where 
both  terms  are  present  as  elements  of  the  creation,  it  must 
be  construed  to  run  for  the  natural  term,  except  as  shortened 
by  the  stipulated  term;  or  for  the  st^ralated  tcvm,  except  as 
shortened  by  the  natural  term.  *  ♦  ♦  The  trust  can 
outrun  neither." 

While  it  is  true  that  the  maximum  term  of  file  said  tnist 
created  in  the  will  before  us  was  the  life  of  the  teiatator's  two 
sons,  the  testator  has,  nevertheless,  also  limited  the  trust 
upon  the  life  of  the  beneficiary  by  the  use  of  the  words  "  in 
trust,  however,  for  the  sole  use  and  benefit  of  my  grandchild^ 
Eunice  Terry  Hale/'  In  other  words,  the  death  of  Jhmice 
Terry  Hale  prior  to  the  death  of  the  testator's  two  sons 
terminated  the  trust. 

As  above  indicated,  I  am  of  the  opinion  that  tiiere  was 
no  immediate  vesting  of  the  trust  estate  in  Eunice  Terry 
Hale.  It  is  true  that  the  law  favors  the  vesting  of  remainders 
as  early  as  possible,  but  generally  such  rule  has  been  aj^lied 
to  avoid  perpetuities,  intestacy,  illegal  suspensions  of  the 
power  of  alienation,  and  to  carry  out  the  manifest  intenti<m 
of  a  testator.  (Dougherty  v.  Thmipson^  167  N.  Y.  472.)  On 
the  other  hand,  it  is  the  well-known  rule  of  construction 
where  no  words  of  gift  are  found  in  a  will,  except  in  a  direction 
to  pay  over  or  divide  at  a  future  time,  that  the  gift  is  in 
fuiuro  and  does  not  immediately  vest.  (MaUer  of  Crane,  164 
N.  Y.  71,)  Judge  Parkek,  in  his  opinion  in  Matter  of  Crane 
(at  p.  76)  says:  *'  Where  the  only  words  of  gift  are  found  in 
the  direction  to  divide  or  pay  at  a  future  time,  the  gift  is 
future,  not  immediate;  contingent,  and  not  vested."  The 
same  rule  was  also  applied  in  Dougherty  v.  Thompson  (167 
N.  Y.  472).    (See,  also,  Matter  of  Boer,  147  N.  Y.  348,  354; 
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Delaney  v.  McCarmoek,  88  id.  174,  188;  Delofield  v.  Shipman, 
103  id  4630 

The  testator  in  the  article  in  question  clearly  provided  for 
a  payment  over  at  a  future  time  to  either  lus  grandchild 
Eunice  Terry  Hale  or  to  her  heirs.  The  testator  ceriamly 
muet  have  had  in  mind  the  possibility  of  the  death  of  his 
grandchild  prior  to  the  death  of  his  two  sons.  Therefore, 
when  he  directed  the  payment  to  his  grandchild  or  to  her 
heirs,  he  clearly  intended  that  the  words  ''  her  heirs  "  should 
not  be  words  of  limitation  but  oi  substitution.  Several  cases 
are  cited  by  the  pkontiJBf  in  which  it  has  been  held  that  quite 
similar  words  were  words  of  limitation,  but  I  think  all  of 
those  cases  are  distii^gmishable  as  involving  facts  differing 
from  those  presented  ha:e.  Certainly  the  case  at  bar  miist 
be  decided  upon  the  facts  here  involved,  and  the  intention 
of  the  testator  is  not  to  be  determined  by  applying  the  con- 
struction placed  by  the  courts  upon  other  wills  made  under 
varyii^  conditions  and  cireiaastanees.  The  will  under  con- 
sideraition  must  be  read  in  the  Ught  of  all  of  the  ciroumstances 
under  which  it  was  made.  When  it  is  cooEsidered  that  the 
gift  W9d  to  take  effect  in  the  future;  and  t^t  there  is  no 
indicatioEi  that  the  decedent  intended  that  the  gift  should 
take  effect  immediately,  it  seems  to  me  iadubibabie  that  the 
te^tatcMT  meant  to  substitute  the  hdra  of  his  grandchild  Eunice 
Terry  Hale  in  her  i^ace  and  stead  in  case  of  her  death  prior 
to  the  death  of  his  two  sons.  When  the  testator  used  the 
term  ''  ot  her  heirs  and  personal  rejpreseotatives,"  in  con- 
nection with  the  assiignment  of  the  property  mentioned  in 
article  7,  it  seen^  dear  that  the  testator  intended  to  keep 
lads  property  within  his  own  family  and  to  confine  its  ultimate 
distribution  to  his  own  descendants.  Snch  primary  intention 
can  only  be  canied  into  effect  by  hoAdii%  that  the  words 
''  or  her  h^irs  "  were  not  intended  to  Hmit  or  define  the  estate 
which  the  testator  intended  to  give  to  Eunice  Terry  Hale, 
but  were  intended  to  substitute  the  heirs  of  his  grandchild 
in  her  place  in  case  of  h^  death.  Such  being  the  case,  we 
must  ne^ssarily  hdd  that  the  property  held  in  trust  under 
the  7th  article  of  testator's  last  will  and  testament  is  immedi- 
ately distributable  aad  payable  to  Roderick  Terry,  father  and 
only  hdr  at  law  and  next  of  kin  of  Eunice  Terry  Hale,  decefased. 
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Judgment  should  be  directed  iu  favor  of  the  defendant 
Roderick  Terry,  and  the  controversy  determined  in  his  favor. 

DoWLiNG,  Laughlin,  Smtth  and  Gbebnbaum,  JJ.,  concur. 

Judgment  direeted  in  favor  of  the  drfendant  Rodaick 
Terry,  without  costs;  the  printing  disbursements  of  the  parties 
to  be  payable  out  of  the  trust  fund.    Settle  order  on  notice. 


United  States  Trust  Company  of  New  York  and  Mor- 
gan J.  O'Brien,  as  Trustee,  etc.,  of  HERHiAN  Wronkow, 
l!)eceased,  Plaintiffs,  v.  James  G.  Blake  and  Margaret 
LxjEZ,  Defendants. 

First  Department,  March  4, 1921. 


MwHitiyal  coiponitl€iHi*-*-ellr  of  New  York  —  lira  •amintitfonar 
ivitbout  authority  to  orter  tMtollattoa.  of  tlootxlc  fire  alftrm^ 
gtaoilpipev  ttto.,  in  hotel  ^  ezdusiTo  authority  of  iuperinteudont 
of  buUdinga  to  make  auch  orders  —  order  of  commiaaiouer  of 
water  aupply,  gaa  and  electricity  for  removal  of  vioUtiona  in 
electrical  equ^ment  a  miniaterial  act  and  valid  though  not  aigned 
by  commiaaioner  peraonaUy  —  landlord  and  tenant  ~  action  by 
landlord  againat  leaaee  and  aaaignee  of  leaae  for  ezpenae  incurred 
in  eomplying  iFith  eaid  ordAta  —  aaclfnor  of  leaae  not  liable  where 
not  notiiled  of  order. 

Vhe  ^tpatj  ive  coiamliwiimer  of  die  fire  department  of  the  eit^  of  New 

.  York  has  no  authority  to  order  the  owner  of  a  hotel  to  provide  an 
adequate  interior  electric  fire  alarm  system  with  beUs  and  gongs,  and  to 
install  a  siandpipe  and  make  other  structural  changes  for  the  purposes 
of  fire  protection.  Orders  so  issued  are  illegal  and  void,  because  not 
authorized  by  section  20  of  the  Fire  Prevention  Ordinance  of  1915,  which 
defines  the  only  authority  that  the  fire  commissioner  has  to  make  orders 
for  purposes  of  fire  pnoteotaon. 

It  m$ms,  that  saiid  otdevB  should  have  been  made  by  the  supermtendent 
of  buiMingp,  and  not  by  the  fire  commissioner  of  the  city,  under  the 
ibithority  vested  in  said  superintendent  by  sections  580,  581  and  650  of 
the  Buflding  Code  of  1915. 

The  order  issued  by  the  commissioner  of  water  supply,  gas  and  electricity 
direcinig  the  owner  to  remove  violations  in  electrical  eqiupment  was 
valid  though  not  signad  by  Ike  oommisaioner  personaUy,  for  the  issonig 
of  the  order  was  not  a  judicial  act  and  did  not  involve  the  exercise  of 
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disoretion  on  the  part  of  the  commissioner,  but  was  a  ministerial  act 
which  might  properly  be  performed  by  the  chief  clerk  of  the  department 
under  authority  conferred  upon  him  by  the  commissioner. 

Aocordiagly,  in  an  action  by  the  owner  against  the  origiaal  leasee  and  the 
assignee  of  the  lease  to  recover  the  expense  incurred  by  the  plaintiff  in 
making  the  changes,  under  a  covenant  in  the  lease  whereby  the  tenant 
agreed  to  comply  with  orders  made  by  the  departments  in  ({iiestion, 
the  plaintiff  is  not  entitled  to  recover  the  expense  incurred  in  complsdng 
with  the  orders  issued  by  the  deputy  fire  commissioner,  but  is  entitled 
to  recover  f^m  the  assignee  of  the  lease  the  expenses  incurred  in  com- 
plying with  the  orders  issued  by  the  commissioner  of  water  supply,  gaa 
and  electricity. 

However,  as  notice  of  said  orders  was  not  given  to  the  original  lessee,  no 
recovery  can  be  had  against  her. 

Motion  by  plaintiffs,  United  States  Trust  Company  of  New 
York  and  another,  as  trustees,  etc.,  for  a  new  trial  on  a  case 
containing  exceptions,  ordered  to  be  heard  at  the  Appellate 
Division,  First  Department,  in  the  first  instance,  after  the 
plaintiffs  were  nonsuited,  and  their  motion  made  at  the  doee 
of  the  case  for  a  directed  verdict  was  d^ed,  on  a  trial  before 
the  court  and  a  jury  at  the  New  York  Trial  Term  in  February, 
1920. 

George  L.  Shearer  of  counsel  [John  N.  Drake  with  him  on  the 
brief;  Stewart  &  Shearer^  attorneys],  for  the  motion. 

Schuyler  C.  Carlton  of  coimsel  [Bertram  L.  Krau8  with  him 
on  the  brief;  Gleason  &  CarUon,  attorneys  for  the  defendant 
Blake,  and  Wessdman  &  Kraiu^  attorneys  lot  the  defrndant 
Luez],  opposed. 

John  F.  O'Brien  of  counsel  [John  P.  O'Brien^  Corporatian 
CounseJ]^  as  amicus  curioe. 

Mbrbbll,  J.: 

This  case  comes  to  this  court  upon  an  order  of  the  court 
at  Trial  Term  directing  that  the  exceptions  of  the  {daintiffs 
to  the  rulings  of  the  trial  court  taken  upon  the  trial  and  to 
the  nonsuit  and  dismissal  of  plaintiffs'  complaint  and  to  the 
denial  of  plaintiffs'  motion  for  the  direction  of  a  verdict  in 
plaintiffs'  favor,  be  heard  in  the  first  instance  by  this  court 
under  and  pursuant  to  section  1000  of  the  Code  of  Civil 
Procedure. 

The  action  was  brought  by  the  plaintiffs,  as  owners  of  an 
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apartment  house  known  as  the  Schuyler  Hotel,  at  57-63  West 
Forty-fifth  street,  m  the  borough  of  Manhattan,  to  recover  of 
the  defendants,  Margaret  Luez,  as  lessee,  and  James  G.  Blake, 
as  assignee  of  the  lease,  of  said  real  property,  for  certain 
alterations  made  to  said  prc^rty  in  conformity  to  three 
alleged  orders,  the  first  two  of  which  were  made  by  the  deputy 
fire  conmiissioner  of  the  fire  department  of  the  city  of  New 
York,  and  the  third  order  purporting  to  have  been  made  by  the 
commissioner  of  the  department  of  water  supply,  gas  and 
electricity  of  the  city  of  New  York.    The  building  in  question 
was  nine  stories  in  height,  and,  above  the  ofilce  and  dining- 
room  floor,  consisted  of  t3rpicd  floors,  each  -floor  containing 
eight  separate  suites  of  living  apartments.    The  hotel  was 
strictly  an  apartment  house  used  for  residential  purposes,  and 
not  for  the  accommodation  of  transient  guests.    The  original 
lease  under  which  the  defendants  held  was  made  February  2S, 
1910,  by  the  Schuyler  Land  and  Building  CJompany  to  the 
defendimt  Margaret  Luez,  for  a  term  of  three  years,  ending 
March  1,  1913,  at  an  annual  rental  of  $27,500.    The  tenant 
had  an  option  to  renew  said  lease  at  an  annual  rental  o( 
$30,000  to  March  1,  1915,  and  to  a  further  renewal  for  five 
years  from  March  1,  1915,  at  an  annual  rental  of  $32,500. 
Subsequently  to  the  execution  of  said  lease  the  Schuyler  Land 
and  Buildii^  Company  conveyed  the  property  to  one  Herman 
Wronkow,  who  has  since  died,  and  dming  all  the  times  material 
to  the  issues  herein  the  said  real  property  was  and  still  is  held 
and  owned  by  the  plaintiffs  as  trustees  under  the  last  wiU  and 
testam^it  of  said  Herman  Wronkow,  deceased.    The  lease 
in  question  was  assigned  by  the  defendant  Luez  to  the  defend- 
ant James  G.  Blake  on  December  15,  1911,  the  assignor, 
however,  remaining  liable  imder  the  covenants  of  said  lease  by 
her  to  be  performed.    The  assignee,  Blake,  upon  the  assign- 
ment of  said  lease  to  him,  assumed  the  payment  of  the  rents 
reserved  therein  and  assumed  all  the  terms,  provisions  and 
conditions  therein  contained.    The  defendant  Luez  exercised 
the  options  as  to  both  extensions  and  her  assignee,  Blake, 
therefore,  had  the  effect  thereof. 

The  plaintiffs  base  their  cause  of  action  heran  upon  the 
two  orders  made  by  the  fire  commissioner  of  the  city  of  New 
York  and  the  order  purporting  to  have  been  made  by  the  com- 
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missioner  of  water  supply,  gas  and  electricity  of  said  city 
under  a  clause  contained  in  said  lease  reading  as  follows: 
''And  it  is  further  covenanted  and  agreed  that  the  tenant 
shall  and  will  at  all  times  during  the  term  of  this  agreement 
o(»aiply  withy  and  at  her  own  expense  perform  and  fully  satisfy^ 
all  municipal  and  United  States  regulations,  laws  and  ordi- 
nances, which  may  relate  to  and  affect  the  said  demised  prem- 
ises and  all  ordinances,  regulations  and  requirements  of 
the  Board  of  Health,  Biureau  of  Buildings,  Tenement  House 
Department,  and  any  and  all  other  municipal  departments, 
bureaus  and  officials  whatsoever,  and  make  all  improvements 
that  may  be  ordered  or  reqiured  by  such  public  or  municipal 
authorities;    *    *    *." 

The  orders  with  which  plaintiffs  complied  and  under  which 
they  incurred  the  expense  for  which  they  ask  reimbursement 
herein  from  the  defendants  were,  breifly,  as  follows: 

The  first  order,  No.  37764F,  bears  date  June  2,  1915,  and 
was  made  by  the  deputy  fire  commissioner  of  the  fire  depart- 
ment of  the  city  of  New  York,  and  ordered  and  required  the 
owner  of  said  apartment  house,  within  thirty  days  from  the 
date  of  the  service  of  said  ord^  to  "  provide  an  adequate 
interior  electric  fire  alarm  system  with  bells  or  gongs.'' 

The  second  order,  No.  37765F,  bears  date  June  15,  1915, 
and  ordered  and  required  the  owner  of  said  building,  within 
thirty  days  from  the  date  of  the  service  of  said  order,  to 

''1.  Install  standpipe  four  inches  in  diameter  tested  to 
withstand  a  pressure  of  iSOO  lbs.  per  square  inch,  extending 
from  cellar  to  roof,  with  necessary  check  valves  and  2  1  /2^ 
regulation  Fire  ^Department  outlets  on  each  story  (including 
basement,  cellar  and  roof)  placed  within  main  stairway 
enclosure  in  easterly  building.  Each  outlet  to  be  provided 
with  sufficient  feet  of  2  1  !2^  standard  hose  attached  thereto. 
Such  standpipe  to  be  connected  to  the  tank  on  roof  and  cross 
eonnected  to  the  y  line  in  the  center  building  and  the  V  line 
in  the  westerly  building.  The  house  supply  f rcmi  tanks  on 
roof  of  easterly  and  westerly  buildings  to  be  so  arranged. as  to 
leave  a  reserve  supply  of  at  least  3500  gpllons  for  standpipes 
at  all  times.  The  present  3^  line  in  center  building  to  be 
disconnected  from  tank  on  roof  of  same.  Standpipe  to  be 
connected  with  one  two-way  Z"  Siamese  connection  with 
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eiappeor  valves  and  caps  and  sign  placed  on  street  front  of 
building  at  least  18  inches  and  not  more  than  two  feet  above 
ih^  sidewalk  in  a  horizontal  position  accessible  to  the  fire 
Department.  All  connections  to  be  of  regulation  Fire  Dqiart* 
ment  pattern  and  sizes. 

''  Plans  and  specifications  in  duplicate  of  the  above  installa* 
tion,  showing  location  of  partitions,  stairways,  endosores,  etc., 
must  be  fided  with  and  approved  by  this  Department  before 
the  above  work  may  be  commenced. 

''  2.  Provide  metsl  or  kalameined  frames  and  sashes  with 
wired  glass  for  all  windows  opening  from  cellar  to  fight  court 
at  west  side,  and  make  same  approved  self -closing. 
''  And  within  fifteen  days  from  date 

'*  3.  Provide  ^reproof  self-closing  doors  at  foot  of  stairways, 
west  and  center  buildings  from  cellar  to  1st  story. 

**  4.  Provide  a  fireproof  self-closing  door  from  cellar  to  U^t 
court  at  west  side. 

'^  5.  Provide  metal  frames  wi^  wire  glass  for  skylight  over 
east^ly  light  court,  1st  story,  replacing  defective  frames  and 
plain  glass. 

''  6.  Provide  fireproof  self-closing  doors  at  the  north  and 
south  sides  of  each  of  the  three  stairways,  and  a  fireproof  sdf^ 
closing  door  with  wired  glass  transom  and  cpenmg  from 
bedroom  to  stairhall  of  center  building  on  2nd,  3rd,  4th,  dth, 
6th,  7th,  8th  and  9th  stories. 

*'  7.  Provide  a  connecting  balcony  between  the  top  balconies 
of  the  east  and  center  fire  escapes. 

''All  structural  changes  must  be  approved  by  the  Bureau 
of  Buildings." 

The  thkfd  order,  being  No.  31901,  purports  to  have  been 
made  by  WUMam  Williams,  commissioner  of  the  d^artment  of 
water  supply,  gas  and  etectridty  of  ihe  city  of  New  York,  and 
to  have  been  made  December  19;  1916)  and  whereby  the  owners 
of  said  building  were  directed  to  remove  immediately  the 
following  violations  existing  against  said  property: ''  Electrical 
equipment  in  premises  is  in  genially  defective  condition. 
The  conduit  system  consists  partiy  of  pipe,  loom  and  paper 
tube.  The  insulation  on  conductors  is  hard  and  brittle  and 
consists  of  rubber,  covered  with  a  tape  wrapping.  Panels  are 
IB  defective  and  brdken  condition;  metal  parts  are  corroded 
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iond  covered  with  inflammable  dust;  fuses  are  not  standard. 
Fixtures  are  broken  in  some  places  and  defective.  Flexible 
cord  has  been  promiscuoudy  strung  around  rooms  is  fastened 
to  nails,  hooks,  etc.  In  cellar  flexible  cord  is  used  where 
standard  method  of  wiring  should  be  employed.  Various 
fused  switches  and  busbars  are  Hot  enclosed.  The  ocmdition 
of  the  equipment  in  this  cellar  is  extr^nely  hazardous.'' 

This  last*mentioned  order  was  not  signed  by  the  commis- 
sioner  of  water  supply,  gas  and  deotricity,  but  his  name  was 
stamped  thereon  by  the  chief  clerk  in  his  office  without  the 
knowledge  of  said  commissioner  and  without  the  contents  oi 
said  order  or  the  matters  therein  embodied  having  been  brought 
personally  to  the  attention  of  said  commissioner. 

The  lease  under  which  the  defendants  occupied  said  prop- 
erty provided  that  if  the  tenants  did  joot  comply  witii  the 
provisions  of  said  lease  and  did  not  perform  and  fully  satisfy 
the  regulations,  laws  and  ordinances  therein  referred  to,  the 
owners  might  comity  with  such  regulationSi  laws  and  ordi- 
nances relating  to  the  demised  premises  and  make  the  improve- 
ments ordered  and  directed  by  such  orders  and  pay  the  expense 
thereof  and  add  the  satne  to  the  rent  to  be  charged  to  the 
lessee  of  said  premises.  The  lease  also  contained  a  provision 
that  in  default  of  any  of  the  covenants  contained  in  the  lease 
the  landlord  might  re-enter,  and  that  the  tenant  would  not 
occupy  the  premises  in  any  manner  contrary  to  the  law  or 
ordinances.  The  lease  also  provided:  "  No  alterati<Hi  what- 
ever shall  be  made  without  the  written  ccMisent  of  the  landlord." 

The  plaintiffs,  as  a  basis  of  their  claim  for  recovery,  allege 
that  they  demanded  that  the  defendants  comply  with  eadi  oi 
said  alleged  orders,  and  that  the  defendants  failed  and  refused 
to  comply  therewith,  and  that  the  plaintiffs  were  obliged  to 
comply  wilii  said  orders,  and  in  their  C(xnplaint  allege  that 
they  expended  in  complying  therewith  in  all  the  sum  oi 
$11,621,  for  which  judgment  is  demanded  herdn  against  the 
said  defendants. 

.  Subsequently  to  the  dose  of  the  evidence,  but  before  judg- 
ment herein,  tiie  parties  hereto  stipulated  in  writing  as  to  the 
items  of  the  plaintiffs'  claim,  including  interest  thereon  to  the 
date  of  trial.  From  said  stipulation  it  appears  that  the  total 
claim  of  the  plaintiffs  against  the  defendants  for  expenses 
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incurred  in  complying  with  said  several  orders  amounted  in 
the  aggregate,  with  interest  to  the  time  of  trials  to  the  sum  d 
$13,792.45.    Itemized,  these  expenses  were  as  follows: 

Cost  of  removing  violation  under  order  37764F 
of  fire  department,  with  interest $1 ,631  70 

Cost  of  removing  violation  unda*  order  37765F 
of  fire  department,  with  interest 10,075  87 

Cost  of  removing  violation  under  order  31901  of 
department  of  water  supply,  gas  and  elec- 
tricity, with  interest 1,494  88 

Cost  of  cancellation  of  contract  for  removing  vio- 
lation under  order  31901,  department  of  water 
supply,  with  interest 590  00 

Total  claim  and  interest $13,792  45 


Both  defendants  appeared  herein  and  interposed  a  general 
denial  to  the  plaintiffs'  complaint.  The  defendant  Lueir 
pleaded  that  said  alleged  orders,  if  made,  were  unreasonable, 
unnecessary  and  oppressive,  and  that  the  plaintiffs  were  not 
under  any  legal  duty  to  comply  therewith,  and  that  the  defend** 
ants  were  not  boimd  ther^y.  It  is  conceded  that  the 
defendant  Luez  had  no  knowledge  of  the  alleged  ord^s  until 
long  after  the  completion  of  the  work  by  the  |dainttffs. 

Upon  the  trial  the  defendants  took  the  position  that  the 
fire  commissioner  was  unauthorized  by  any  statute  or  ordi* 
nance  to  mBke  the  orders  of  June  second  and  June  fifteenth, 
respectively,  requiring  the  installation  of  an  interior  dectric 
fire  alarm  system  and  the  standpipe,  water  tank  upon  the  roof, 
and  other  alterations  required  by  said  orders;  that  n^tiier  of 
said  orders  was  legal,  and  that  the  owners  were  not  legally 
obligated  to  comply  therewith;  that  having  complied  with  said 
illegal  orders  and  having  incurred  the  said  expense  witiii  relation 
thereto,  the  owners,  neverthdess,  could  not  recover  suck 
exp^ise  of  the  defendants. 

The  d^endants  contended  upon  the  trial  that,  as  to  the 
order  purported  to  have  been  made  by  the  commissioner  of 
water  supply,  gas  and  eled^rieity,  said  c^er  was  not  signed  by 
the  commissioner,  but  had  afii»3d  thereto  an  impression  made 
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by  a  rubber  stamp  placed  thereon  by  a  clerk  in  the  office  of  said 
oonunissioner;  that  the  making  of  said  order  involved  the 
exercise  oi  discretion  by  the  commissioner  which  could  not  be 
delegated  to  a  clerk  in  his  office,  and  that  the  commissioner 
of  water  supply,  ^  and  electricity,  having  had  no  personal 
connection  with  the  granting  of  said  order,  the  pretended 
order  was  of  no  validity  or  effect,  and  that  the  owners,  in 
complying  therewith  and  incurring  the  expense  for  which  they 
ask  reimbiu-sement  from  the  defendants,  have  no  right  of 
aetion  to  recover  the  same. 

The  entire  evidence  upon  the  trial  was  presented  to  the 
court  and  jury  by  the  plaintiffs,  the  defendants  introducing 
no  proofs.  At  the  close  of  the  plaintiffs'  case  the  court,  on 
motion  of  the  defendants,  struck  out  all  evidence  as  to  what 
had  been  done  by  the  plaintiffs  pursuant  to  the  two  orders  of 
the  fire  commissioner  upon  the  ground  that  said  commissioner 
was  without  authority  to  make  said  orders,  and  that,  therefore, 
the  orders  were  illegal.  As  to  the  order  of  the  oomxhissioner 
of  water  supply,  gas  and  electricity,  the  court  held  that  the 
Tpftking  of  said  order  involved  a  discretion  on  the  part  of  the 
commissioner  which  was  nev^  exercised  by  him,  and  that  no 
order  was,  in  fact,  made.  Thereupon,  upon  motion  of  the 
defendants,  the  coiu*t  directed  a  nonsuit  and  dismissed  the 
plaintiffs'  complaint.  The  plaintiffs  duly  excepted  to  the 
order  of  the  court  striking  out  the  evidence  as  to  what  had 
been  done  by  the  plaintiffs  under  the  orders  of  the  fire  com- 
missioner and  to  the  holding  of  the  court  that  the  alleged 
order  of  the  commissioner  of  water  supply,  gas  and  electricity 
was  never  legally  made,  and  to  the  granting  of  def^idants' 
motion  for  a  nonsuit  and  dismissal  of  the  complaint.  The 
court  thereupon  directed  tiiat  the  plaintiffs'  excq)tiQns  be 
heard  by  the  Appelate  Division  in  the  first  instance,  pur- 
suant to  section  1000  of  the  Code  of  Civil  Ptooedure. 

It  seems  to  me  that  the  trial  court  was  entirely  correct  in 
granting  defendants'  motion  to  strike  out  aU  evidence  with 
relation  to  any  work  done  or  any  expense  incurred  in  comply- 
ing with  the  orders  of  the  fire  commissioner  of  the  city  of 
New  York,  bearing  date,  respectively,  June  2,  1915,  and  Jime 
15, 1916,  above  referred  to.  The  orders  of  the  fire  department 
w^pe  pursuant  to  swtions  774  and  775  of  the  Greater  New  York 
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charter.  Whatever  powers  the  fire  commissioner  had  in  the 
premises  were  derived  from  sections  774  and  775  of  said  charter. 
This  court  said  in  Matter  of  Browhing  v.  Adamson  (175  App. 
Div.  526),  in  treating  of  the  power  of  the  fire  commissioner, 
as  follow^: "  It  is  not  necessary  to  review  the  history  of  sections 
774  and  775  of  the  Greater  New  York  charter  (Laws  of  1901, 
chap.  466,  added  by  Laws  of  1911,  chap.  899,  as  amd.  by  Laws 
of  1913,  chap.  695,  and  Laws  of  1914,  chap.  459),*  for,  in  our 
opinion,  the  fire  commissioner's  powers  thereunder  originally 
were  limited  to  the  enforcement  of  the  laws  and  city  ordinances, 
and  the  provision  quoted  is  the  only  one  relevant  to  the  question 
at  issue.  "When  by  further  amendment  he  was  given  the 
power  to  enforce  the  regulations  '  of  the  industrial  board  of 
the  department  of  labor  in  respect  to  fires  or  to  the  prevention 
of  fires '  (Laws  of  1914,  chap.  459,  amdg.  Greater  N.  Y.  Charter, 
§  775),  he  did  not  receive  the  power  to  make  the  order  in  ques- 
tion, for  section  79a  of  the  Labor  Law  (ConsoL  Laws,  chap.  31 
[Laws  of  1909,  chap.  36],  as  added  by  Laws  of  1913,  chap. 
461)  as  then  existing  provided  for  the  inclosure  in  fireproof 
material  of  light  and  other  diafts  in  factory  buildings  there- 
after erected,  and  the  building  in  question  is  not  in  that 
category.  Therefore,  if  the  commissioner  properly  made 
the  order  now  imder  consideration,  it  must  be  because  of  the 
power  given  him  by  the  ordinance  above  set  forth.  Realizing 
the  importance  of  upholding  the  jurisdiction  of  the  fire  com- 
missioner whenever  possible,  and  the  propriety  of  respecting 
his  discretion  when  exercised  in  a  matter  so  vitally  affecting 
life  and  property  as  fire  prevention,  I  am  imable  to  find  in  the 
ordinance  any  power  conferred  upon  him  to  order  any  struc- 
tural changes  in  a  factory  building.  It  will  be  noted  that  the 
fire  commissioner  is  ^ven  power  to  direct  the  installation  of 
specific  articles  enumerated  in  the  section,  which  are  in  the 
nature  of  implements  or  physical  aids  to  the  extinguishment 
of  fire,  or  the  prevention  of  its  spread,  viz.,  *  fire  hose,  fire 
extinguishers,  buckets,  axes,  fire  hooks;  ^  the  only  other  articles 
mentioned  are  ^  fire  doors,'  which  can  be  easily  hung  on  exist- 
ing walls  or  surfaces,  adjusted  to  present  conditions,  and 
involve  no  structural  changes  in  the  building.    Then  follow 

*  Since  amd.  by  Laws  of  1916,  chap.  503. —  [Rep. 
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the  general  words,  '  and  other  means  of  preventing  and  extin- 
guishing fires.'  Applying  the  rule  of  ejuadem  generis,  this 
provision  did  not  extend  the  power  of  the  commissioner 
beyond  directing  the  furnishing  of  implements  and  articles 
analogous  to  those  enumerated.  The  general  language  used 
did  not  extend  the  class  or  nature  of.  the  articles  enumerated 
by  the  special  language.  {Matier  of  Ayleawarth  v.  Phoenix 
Cheese  Co.,  170  App.  Div.  34;  Daly  v.  Haight,  Id.  469.)  " 

As  to  order  No,  37764F,  which  required  the  owners  to  pro- 
vide an  adequate  interior  electric  fire  alarm  system  with 
bells  or  gongs,  whatever  authority  the  fire  commissioner  had 
must  have  been  derived  from  section  20  of  article  2  of  chapter 
12  of  the  Code  of  Ordinances  of  the  City  of  New  York  of  1915 
relating  to  fires  and  fire  prevention  and  known  as  the  Fire  Pre- 
vention Ordinance.    That  section  provides  as  follows: 

"  Sec.  20.  Fire  alarm  and  fire^xtinguishing  appliances. — 
The  owners  and  proprietors  of  all  *  *  *  hotels  ♦  ♦  ♦ 
shall  provide  such  means  of  communicating  alarms  of  fire,  acci- 
dent or  danger  to  the  poUce  and  fire  departments,  respectively, 
as  the  fire  commissioner  or  the  police  commissioner  may  pre- 
scribe, and  shall  also  provide  such  fire  hose,  fire  extinguishers, 
buckets,  axes,  fire  hooks,  fire  doors  and  other  means  of  pre- 
venting and  extinguishing  fires  as  the  fire  commissioner  may 
dh-ect."    (See  Cosby's  Code  Ord.  [Anno.  1915]  p.  222.)* 

The  learned  trial  comt  held,  I  think,  correctly,  that  the 
installation  of  an  interior  electric  fire  alarm  system  with  bells 
and  gongs,  xmder  the  ejiLsdem  generis  rule,  was  not  embraced 
within  the  provisions  of  section  20  of  the  Fh'e  Prevention 
Ordinance  as  ''  other  means  of  preventing  and  extinguishing 
fires,"  and  that  the  installation  of  an  electric  fire  alarm  system 
was  not  ejusdem  generis  to  "  fire  hose,  fire  extinguishers, 
buckets,  axes,  fire  hooks,  fire  doors,"  specified  in  the  section,  and 
that  under  the  authority  of  Matter  of  Browning  v.  Adamson 
(supra)  the  fire  commissioner  was  not  empowered  by  said  pro- 
vision beyond  the  direction  that  the  owner  furnish  unplements 
and  articles  analogous  to  those  specified  and  enumerated  in 
the  section.    The  same  applies,  it  seems  to  me,  to  the  order 

*  Since  amd.  by  Code  of  Ordinaiioes  of  1916,  oh&p.  12,  art.  2,  (  20,  as 
amd.  by  Did.  Nov.  12>19,  lOlS;  Cosby's  Code  Ord.  [Anno.  1921]  pp.  335» 
592.— [Rep. 
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No.  37765F,  and  that  the  alterations  required  by  both  of  said 
orders  were  structural  in  their  nature  and  were  not  such  as 
the  fire  commissioner  was  authorised  to  require.  Moreover, 
it  seems  to  me  that  there  is  much  force  in  the  defendants' 
position  upon  the  trial  and  upon  this  appeal  that  any  order  in 
the  premises  should  have  been  made  by  the  superint^dent 
of  buildings  and  not  by  the  fire  commissioner  of  the  city* 
The  Building  Code,  by  sections  580  and  581,  provided  as 
follows: 

"  §  580.  General  provisions. —  All  buildings  now  erected, 
unless  already  provided  with  a  3-inch  or  larger  vertical  pipe,  or 
hereafter  to  be  erected,  exceeding  150  feet  in  height,  shall  be 
provided  with  an  auxiliary  fire  apparatus  and  appliances,  con- 
sisting of  water  tank  on  roof  or  in  cellar,  standpipes,  hose, 
nozzles,  wrenches,  fire  extinguishers,  hooks,  axes  and  sudi 
other  appliances  as  may  be  required  by  the  fire  departm^it 
— all  to  be  of  the  best  material  and  of  the  sizes,  patterns  and 
regulation  kinds  used  and  required  by  the  fire  department. 

"  §  581.  Standpipes. —  1.  When  requisite.  In  every  build- 
ing now  erected,  unless  already  provided  with  a  3-inch  or  lai^r 
vertical  pipe,  which  exceeds  100  feet  in  height,  and  in  every 
building  hereafter  to  be  erected  exceeding  85  feet  in  heigiht, 
and  when  any  such  building  does  not  exceed  150  feet  in  height, 
it  shall  be  provided  with  a  4-inch  standpipe,  running  from  cellar 
to  roof,  with  1  two-way  3-inch  Siamese  connection  to  be  placed 
on  street  above  the  curb  levd,  and  with  one  2^  inch  outlet, 
with  hose  attached  thereto  on  each  floor,  placed  as  near  the 
stairs  as  practicable.  If  any  of  the  said  buildings  extend 
from  street  to  street,  or  form  an  L  shape,  th^  shall  be  pro^ 
vided  with  standpipes  for  each  street  frontage." 

By  section  650  of  the  Building  Code  it  is  provided  that ''  All 
notices  of  the  violation  oi  any  of  the  provisions  of  this  chapter, 
and  all  notices  directing  any  thing  to  be  done,  required  thereby, 
*  *  *  shall  be  issued  by  the  superintendent  of  buildings, 
and  shall  have  his  name  affixed  thereto."  (See  Code  of  Ordi- 
nances of  1915,  chap.  5,  §§  580,  581,  650;  Cosby's  Code  Ord. 
[Anno.  1915]  pp.  127,  136.)* 

*  Since  amd.  by  ordinances  effective  November  29,  1915,  and  Deoember  21, 
1915,  and  Code  of  Ordinances  of  1916,  chap.  5,  §§  580,  581,  650;  Cosby's 
Code  Ord.  [Anno.  19211  pp.  153,  161.—  [Rep. 
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It  seems  to  me  that  where  the  building  department  and  the 
commissioner  of  buildings  are  thus  clearly  clothed  with  author- 
ity to  do  a  certain  thing,  such  authority  is  exclusive,  and  that 
the  fire  commissioner,  under  the  very  doubtful  right,  conf eiTed 
by  section  20  of  the  Fire  Prevention  Ordinance,  to  require  the 
owners  of  hotels  to  provide  ''  other  means  of  preventing  and 
extinguishing  fires,"  should  not  be  held  to  be  authorial  to  make 
the  orders  for  the  structural  changes  embraced  therein.  The 
erection  of  the  four-inch  standpipe  leading  to  the  3,500-gallon 
water  tank  upon  the  roof,  which  tank,  empty,  weighed  five 
tons,  and  filled  with  water,  weighed  twelve  tons,  and  the 
erection  of  which  necessitated  drilling  through  the  slate  stair- 
treads  from  cellar  to  roof,  surely  involved  structural  changes 
which  the  fire  commissioner  was  not  authorized  to  require. 
Indeed,  the  order  itself  requires  that  ''AH  structural  changes 
must  be  approved  by  the  Bureau  of  Buildings." 

As  to  the  order  of  the  department  of  water  supply,  gas  and 
electricity,  I  am  of  the  opinion  that  under  the  evidence  and 
in  accordance  with  the  custom  and  practice  existing  in  such 
cases,  the  order  was  properly  made  and  was  an  enforcible 
order  of  the  department  of  water  supply,  gas  and  electricity. 
While  the  evidence  shows  that  the  attention  of  the  com- 
missioner was  not  directed  to  thi^  particular  case  or  to  the 
order  which  was  issued  and  upon  which,  by  use  of  a  rubber 
stamp,  his  name  was  affixed,  it  appears  that  the  order  was 
made  in  accordance  with  the  general  practice  of  the  department 
in  such  matters.  It  was  the  practice  of  the  department  of 
water  supply,  gas  and  electricity  to  employ  inspectors,  whose 
duty  it  was  to  make  examinations  and  inspections  of  buildings 
in  the  city  of  New  York  with  a  view  of  ascertaining  whether 
or  not  the  electric  wiring,  fixtures  and  appliances  used  in 
the  buildings  inspected  were  in  accordance  with  the  standard 
established  by  the  department,  were  properly  installed  and 
were  in  proper  condition  of  repair.  In  accordance  with  the 
general  practice  oi  the  department  an  inspector,  one  Goewitz, 
made  an  inspection  of  the  Schuyler  Hotel  property  and  made 
his  written  report  to  the  chief  inspector  of  the  department,  one 
Jos^h  Honey,  and  that  the  latter  duly  examined  such  report 
and  approved  of  the  same,  and  thereupon  directed  that  an 
order  issue  to  remove  the  violations  specified  in  such  report; 
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that  thereupon  a  formal  order  was  prepared  by  a  stenographer 
in  accordance  with  the  report  of  the  inspector  as  approved  by 
the  chief  inspector  and,  after  comparing  the  same  with  the 
approved  inspection  report,  the  chief  clerk  stamped  the  name 
of  the  commissioner  of  water  supply,  gas  and  electricity  upon 
the  order,  and  the  same  was  then  served  upon  the  owners  of 
the  property.  That  the  particular  order  involved  in  this 
case  was  issued  in  accordance  with  the  well-established  custom 
of  the  department  is  conclusively  proven  by  the  tiestimony  of 
one  Hubert  Wynkoop,  an  electrical  enpneer  in  charge  of 
the  division  of  electrical  inspection  of  the  said  department  of 
water  supply,  gas  and  electricity.  Wynkoop  testified  that 
he  had  been  employed  in  connection  with  said  department  as 
electrical  engineer  in  charge  for  twelve  years,  and  that  the 
order  in  question  was  issued  pursuant  to  the  instructions  of 
the  commissioner.  Wynkoop  further  testified  that  the  form 
of  the  order  was  designed  and  prepared  by  the  conmussioner, 
William  Williams,  and  under  general  instructions  orders  were 
issued  from  the  department  from  thne  to  time,  aggregating 
seven  thousand  or  eight  thousand  orders  in  the  course  of  a 
year.  The  witness  further  testified  that  such  orders  were 
issued  from  the  five  borough  offices  of  Greater  New  York  and 
were  0.  K.'d  by  the  chief  inspector  upon  a  report  submitted 
by  the  inspector  for  that  district,  and  that  the  order  in  question 
was  a  regular  order  of  the  department,  authorised  by  the 
commissioner  and  became  effective  upon  the  coimtersignature 
of  the  order  by  the  chief  inspector.  Wynkoop  testified  that 
when  an  inspector  was  sent  on  a  job  where  there  was  electrical 
equipment,  he  submitted  a  report  covering  any  defects,  and 
that  in  the  present  case  such  a  report  of  the  local  inspector 
was  submitted  to  the  chief  inspector  and  received  the  chief 
inspector's  0.  K.,  which  the  witness  identified,  and  that 
thereupon  a  formal  order  prepared  by  the  stenographer  was 
compared  with  the  original  report  of  the  inspector  O.  K.'d 
by  the  chief  inspector,  and  that  the  chief  clerk  signed  the 
same.  Wynkoop  further  testified  that  the  chief  inspector 
received  his  power  in  the  premises  through  verbal  orders  of 
the  commissioner  transmitted  through  the  witness  to  the 
chief  inspector;  that  through  various  verbal  orders  and  through 
conferences  at  the  time  the  form  of  the  order  which  was 
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adopted  was  approved  by  the  commissioner.  The  witness, 
W3nttkoop,  further  testified  that  orders  of  precisely  the  same 
sort  and  type  had  been  issued  by  the  department  of  water 
supply,  gas  and  electricity  for  twenty-two  years. 

It  seems  to  me  that,  under  the  evidence  and  in  accordance 
with  a  practice  which  had  obtained  in  the  department  for  over 
twenty  years,  during  each  year  of  which  period  many  thousands 
of  orders  were  issued,  the  granting  of  the  order  in  question 
was  not  a  judicial  act  and  did  not  involve  the  exercise  of 
discretion  on  the  part  of  the  commissioner  of  water  supply, 
gas  and  electricity,  but,  on  the  contrary,  the  actual  making 
of  the  order  was  a  ministerial  act  performed  by  the  chief 
clerk  of  the  department  under  authority  conferred  upon  him 
by  the  commissioner.  So  far  as  our  attention  is  called  to 
the  matter,  this  is  the  only  instance  in  over  twenty-two  years 
where  the  legality  of  any  order  of  the  department  of  water 
supply,  gas  and  electricity  has  been  questioned,  upon  this 
ground,  although  during  that  long  period  of  time  orders  aggre- 
gating eight  thousand  a  year  have  been  uniformly  issued 
as  was  the  order  in  question.  It  would  be  a  physical  impossi- 
biUty  for  the  commissioner  of  water  supply,  gas  and  electricity 
to  examine  each  particular  case  or  the  order  in  every  case 
requiring  the  removal  of  violations,  and  were  we  to  hold  that 
the  making  of  such  an  order  was  a  judicial  act  calling  for  the 
exercise  of  the  individual  discretion  of  the  commissioner,  we 
would  be  imposing  upon  that  official  a  task  which  he  could  not 
perform  and  we  would  have  held  invalid  the  thousands  of 
orders  heretofore  issued  by  the  department,  many  of  which  are 
still  outstanding.  The  evidence  indicates  that  a  well-defined 
practice  existed  whereby  orders  were  issued  as  of  course  for 
proven  violations  of  ordinances  of  the  city  with  respect  to 
electrical  equipment.  Where  violations  were  clearly  shown 
to  exist,  orders  for  the  removal  thereof  were  made  as  of  course, 
and  the  making  of  the  order  of  removal  involved  no  act  of 
discretion,  but  was  purely  ministerial. 

I  am,  therefore,  of  the  opinion  that  the  order  of  the  com- 
missioner of  water  supply,  gas  and  electricity  was  duly  made 
and  was  enf orcible  upon  the  owners  of  the  real  property  in 
question. 

The  question  is  then  presented  as  to  whether  or  not  the 
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defendants,  under  the  terms  of  the  lease  granted  to  the  defend- 
ant Luez  and  by  her  assigaed  to  the  defendant  Blake,  can  be 
held  for  the  expenditures  of  the  plaintiffs  in  the  removal  of 
the  violations  imder  said  order  of  the  commissioner  of  water 
supply,  gas  and  electricity.  The  evidence  does  not  show  that 
the  defendant  Luez  ever  received  notice  of  the  order  in  question, 
nor  does  it  appear  that  said  defendant  had  any  information 
thereof  untU  after  the  work  had  been  perf (Mined  by  the  plain- 
tiffs for  the  removal  of  the  violations  embraced  in  said  order. 
As  to  the  defendant  Blake,  however,  It  api>ears  that  notice 
was  given  him  at  or  soon  after  the  promulgation  of  said  order 
and  that  he  was  in  occupation  of  the  premises  and  was  at  all 
tunes  advised  of  the  repairs  that  were  being  made,  and  that 
he  made  no  objection  thereto  nor  did  he  assert  any  claim  that 
he  was  not  liable  therefor  under  the  terms  of  the  lease  which 
he  held  as  assignee.  It  seems  to  me,  therefore,  that  the 
defendant  Blake,  imder  the  terms  of  the  lease,  the  obligations 
of  which  he  had  assumed,  is  liable  to  the  plaintiffs  for  the 
expense  incurred  by  them  in  removing  the  violations  mentioned 
in  the  said  order  of  the  commissioner  of  water  supply,  gas  and 
electricity,  but  that  the  defendant  Luez  is  not  liable  thereon, 
she  never  having  received  notice  of  said  order  or  of  the  removal 
thereof  by  the  plaintiffs.  Therefore,  as  to  said  defendant  Luez 
a  nonsuit  was  properly  granted  and  the  complaint  properly 
dismissed. 

The  exceptions  of  the  plaintiffs  should  be  overruled,  except 
with  reference  to  plaintiffs'  claim  against  the  defendant 
Blake  for  reimbursement  in  r^noving  the  violations  embraced 
in  the  order  of  the  commissioner  of  water  supply,  gas  and 
electricity,  and  that  as  to  said  defendant  the  plaiatiffs,  imder 
the  stipulation  entered  into  subsequently  to  the  trial,  are 
aititled  to  judgment  in  the  sum  of  $2,084.88,  besides  costs, 
and  that  the  defendant  Luez  should  have  costs  against  the 
plaintiffs. 

CiiABKE,  P.  J.,  Laughlin,  Smith  and  Page,  JJ.,  concur. 

Elxceptions  overruled  as  indicated  in  opinion  and  judgment 
ordered  for  plamtiffs  as  directed  in  opinion,  with  costs  to 
def^idant  Luez  against  the  plaintiffs.     Settle  order  on  notice. 
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AucxANDRA  L.  Ide,  Appellant,  i;.  John  B.  Finn  and  Frank 
M.  Finn,  Respondents. 
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Trial  —  when  motion  to  diflmiss  deemed  made  though  record  does 
not  so  state  —  landlord  and  tenant  —  possessory  remedies  —  war- 
rant requires  marshal  to  remove  tenant's  property  —  tenant  liable 
for  expenses  advanced  by  landlord  to  marshal  In  removing  prop- 
erty —  landlord  not  liable  lor  damage  done  by  marshal  to  tenant's 
property  —  liability  of  marshal  and  his  employees  for  acts  in  excess 
of  authority  —  landlord  not  liable  for  damage  caused  by  unauthor* 
ixed  direction  of  her  attorney. 

Where  the  remarlffl  of  the  trial  court,  as  shown  by  the  record,  indicate  that 
the  defendants  moved  to  dismiss  the  complaint  and  that  the  plaintiff 
moved  to  dismiss  the  counterclaim,  it  will  be  deemed,  on  appeal,  that 
those  motions  were  made  though  the  record  does  not  so  state. 

A  warrant  issued  in  summary  proceedings,  which  requires  not  only  that 
the  tenant  shall  be  removed  but  that  the  landlord  shall  be  put  into  full 
possession  of  the  premises,  authorizes  and  requires  the  marshal  to  remove 
the  tenant's  property. 

A  tenant  is  liable  on  an  implied  obligation  to  reimburse  the  landlord  for 
moneys  paid  to  a  marshal  to  hire  men  to  remove  the  tenant's  property 
from  the  premises  under  a  warrant  in  summary  proceediogs,  where  the 
situation  is  such,  owing  to  the  nature  and  extent  of  the  tenant's  property, 
that  the  marshal  refuses  to  remove  it  unless  the  landlord  will  advance 
the  amount  required  for  help  in  so  doing. 

The  landlord,  though  she  pays  the  expense  inouzred  in  removing  the  property, 
is  not  liable  for  any  damage  done  by  the  marshal,  or  the  men  he  hires  to 
assist  him. 

The  warrant  protected  the  marshal  and  those  employed  by  him  to  the 
extent  of  their  authority  thereunder,  and  it  seems  that  if  they  went 
beyond  such  authority  they  became  trespassers  and  are  liable  therefor. 

Since  there  is  no  evidence  that  the  landlord  authorized  her  attorney  to 
direct  the  marshal  or  his  men  to  break  the  property  in  removing  it,  she 
is  not  liable  though  such  direction  was  given. 

Appeal  by  the  plaintiff,  Alexandra  L.  Ide,  from  a  determina- 
tion and  order  of  the  Appellate  Term  of  the  Supreme  Court, 
First  Department,  entered  in  the  office  of  the  clerk  of  said 
court  on  the  6th  day  of  February,  1920,  aflarming  a  judgment 
of  the  Municipal  Court  of  the  City  of  New  York,  Borough  of 
Manhattan,  Ninth  District,  and  also  frQm  an  order  of  sai4 
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Appellate  Term  entered  in  said  clerk's  office  on  the  8th  day  of 
March,  1920. 

Thomas  L.  Walsh  of  counsel  [Norwood  &  Walsh,  attorneys], 
for  the  appellant. 

James  A.  Hughes  of  counsel  {James  I.  Cuff  with  \v\rr\  on  the 
brief;  Young  &  Hughes,  attorneys],  for  the  respondents. 

Laughlin,  J. : 

The  complaint  contains  three  counts.  The  first  is  for 
damages  consisting  of  disbursements  required  to  be  made  by 
plaintiff  owing  to  the  failure  of  the  defendants  as  the  plain- 
tiff's tenants  of  premises  in  the  borough  of  Manhattan,  New 
York,  to  remove  their  property  from  the  premises  on  the 
expiration  of  their  lease  and  after  final  order  of  the  Municipal 
Court  made  on  the  5th  day  of  February,  1917,  in  a  summary 
proceeding  instituted  by  the  plaintiff  as  landlord  against 
them,  which  awarded  the  possession  of  the  premises  to  the 
plaintiff,  and  pursuant  to  which  a  warrant  was  duly  issued  on 
the  7th  day  of  February,  1917,  to  the  sheriff  of  the  coimty 
or  to  any  marshal  of  the  city  conmianding  the  officer  to 
remove  the  defendants  from  the  premises  and  to  put  the  plain- 
tiff in  full  possession  thereof.  The  damages  are  alleged  to 
consist  of  the  sum  of  $245  expended  and  paid  out  "  by  or  for 
the  accoimt  of  plaintiff  "  in  removing  the  property  of  the 
defendants  and  putting  the  plaintiff  in  full  possession  of  the 
premises  pursuant  to  the  command  of  the  warrant;  and  it  is 
alleged  that  payment  thereof  was  duly  demanded  of  the  defend- 
ants and  refiised.  The  second  count  is  for  damages  for  the 
failure  of  the  tenants  to  keep  the  premises  in  repair  as  required 
by  the  lease;  and  the  third  is  for  damages  for  the  failure  of 
the  tenants  to  remove  rubbish  and  clean  up  the  premises  at 
the  expiration  of  the  term.  The  second  coimt  was  dismissed 
by  the  court  without  objection  at  the  close  of  the  plaintiff's 
case.  The  original  answer  merely  contained  denials  of  cer- 
tain material  allegations  of  the  complaint.  At  the  opening 
of  the  trial,  on  the  admission  by  the  defendants  of  all  of  the 
App,  Div,-^  Vol,  CXCVI.         20 
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allegations  of  the  first  count  of  the  complaint  with  the  excep- 
tion of  the  damages,  the  answer  was  amended  by  consent  by 
alleging  that  pursuant  to  the  warrant  the  defendants  were 
removed  from  the  premises  by  a  city  marflhal  and  the  plaintiff 
was  placed  in  full  possession  thereof  and  that  in  the  course 
of  the  removal  of  the  property  of  the  defendants  from  the 
premises  "  the  plaintiff,  her  agents  and  servants,  and  the  city 
marshal  who  executed  said  warrant,  wiKully,  wantonly, 
knowingly  and  negligently  destroyed  property  belonging  to 
said  defendants,  without  any  neglect  on  the  part  of  defendants, 
and  that  by  reason  of  the  premises,  defendants  have  been 
damaged  in  the  sum  of  $1,000." 

The  evidence  on  the  part  of  the  plaintiff  shows  that  Mr. 
Walsh,  one  of  her  attorneys,  ordered  City  Marshal  Peyser 
to  obtain  the  warrant  from  the  clerk  of  the  Municipal  Court 
and  to  execute  it,  and  that  the  marshal  obtained  the  warrant 
and  executed  it  by  ordering  his  assistant,  one  Lax,  to  employ 
men  to  remove  the  property  of  the  defendants;  that  Lax 
employed  thirty  men  the  first  day,  fifteen  the  second  day, 
ten  the  third  day  and  one-half  of  the  fourth  day,  at  four 
dollars  each  per  day,  aggregating  two  hundred  and  forty 
dollars,  which  was  the  reasonable  value  of  their  services; 
that  Lax  superintended  their  work  and  did  not  see  them 
commit  any  acts  damaging  the  furniture  of  the  defendants. 
The  lease  provided  that  the  defendants  were  to  use  the 
premises  for  the  sale  of  desks  and  office  furniture  only.  It 
appears  that  the  premises  leased  by  the  defendants  consisted 
of  a  ground  floor  and  basement  and  sub-basement  in  which 
they  carried  on  a  second-hand  furnitiu'e  business.  Lax 
testified  that  the  basement  and  sub-basement  were  full  of 
furniture  and  partitions,  "  all  big,  heavy,  bulky  stuff,"  and 
that  the  area  of  the  premises  was  about  40  by  300  feet  and 
that  one  piece  of  furniture  was  as  wide  as  and  about  half  the 
length  of  the  court  room  and  required  fourteen  men  to  move  it. 
On  cross-examination  he  testified  that  the  men  employed  by 
him  put  the  furniture  on  the  sidewalk  and  in  the  alley;  that 
other  men,  evidently  in  the  employ  of  the  defendants,  were 
engaged  in  mo\'ing  it  therefrom  to  a  new  store  in  the  neighbor- 
hood; that  Mr.  Walsh  told  him  to  remove  forthwith  the 
property  of  the  defendants  from  the  premises  and  to  get  the 
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mea  to  do  it  and  that  he  rq)orted  this  to  the  marshal  from 
whoDd  he  received  authority  to  employ  the  men  after  he  so 
reported;  that  he  paid  the  men  so  employed  each  night  and 
received  the  money  therefor  from  Walsh;  that  he  instructed 
the  men  in  handling  the  furniture  to  get  the  property  out  as 
quickly  as  they  could  and  to  be  careful  for  the  marshal  was 
liable  for  damages;  and  that  he  also  recaved  from  Walsh 
four  dollars  per  day*  After  the  property  was  removed,  the 
matHhaJ  made  a  return  to  the  effect  that  he  had  put  the 
petitioner  into  full  possession  of  the  premises  pursuant  to  the 
command  of  the  warrant.  The  marshal  testified  that  he 
employed  Lax  and  directed  him  to  see  and  inform  Walsh 
exactly  what  the  work  would  cost,  and  that  Walsh  gave 
Lax  the  money;  that  the  plaintiff's  attorneys  paid  him 
whateva:  he  requested,  and  that  he  was  personally  present 
the  greater  part  of  the  time  during  the  necution  of  the  warrant. 
On  cross-examination  the  ma,rRhal  testified  that  it  was  the 
duty  of  Lax  to  see  that  the  property  was  prc^erly  removed; 
that  he  himself  spent  five  or  six  hours  at  the  premises  each 
day  during  the  removal  and  sometimes  was  there  kU  day; 
that  the  men  were  hired  by  Lax  by  the  direction  of  Waldi, 
and  that  he  knew  oi  no  authority  in  law  authorizing  the 
marshal  to  hire  men  for  such  work,  and  that  his  understanding 
waa  that  the  landlord  was  liable  for  the  acts  of  those  thus 
employed*  The  plaintiff  diowed  the  paymen^t  of  eighteen 
dollars  for  cleaning  up  and  removing  debris  and  ^ass  from 
the  premises  and  that  this  was  the  reasonable  value  of  the 
w<»rk. 

At  the  dose  of  the  plaintiff's  case  the  defendants  moved  to 
dismiss  the  third  count  for  removing  the  rubbish,  and  the 
motion  was  denied;  but  th^  made  no  motion  to  dismiss  the 
other  count.  The  only  evidence  offered  by  the  defendants 
was  the  testimony  of  the  defendant  Frank  M.  Finn.  He 
testified,  among  other  things,  that  before  the  marshal  came 
there,  the  defendants  had  removed  the  furniture  from  the 
store  or  street  floor;  that  the  greatest  number  of  men  employed 
in  removing  the  furniture  under  the  warrant  was  dght,  and 
that  at  times  there  were  only  three  or  four  so  employed; 
and  that  as  the  furniture  was  moved  onto  the  sidewalk  and 
into  the  alley  the  defendants  with  from  eight  to  ten  men 
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moved  it  to  their  new  store  two  doors  distant;  that  there  was 
quite  a  lot  of  furniture,  including  bank  partitions,  chairs, 
counters  and  tables,  "  big,  bulky  stuff,"  in  the  basement, 
which  was  moved  out  by  the  men  employed,  as  claimed  by 
the  plaintiff,  after  the  marshal  came  there;  that  those  so 
employed  were  lodging-house  men  who  did  not  understand 
the  work;  that  from  two  dollars  to  three  dollars  per  day  was 
reasonable  compensation  for  that  class  of  men;  that  he  offered 
to  take  apart  pieces  which  were  too  big  for  the  m^i  to  handle, 
but  was  not  permitted  so  to  do,  and  imder  the  direction  of 
Lax  the  men  broke  them  up.  His  testimony  tends  to  show 
that  the  dimensions  of  the  premises  were  considerably  smaller 
than  estimated  by  Lax,  and  that  the  furniture  and  other 
property  of  the  defendants  was  willfully  or  negligently  and 
uimecessarily  damaged  in  an  amount  far  greater  than  the 
sum  for  which  the  counterclaim  was  interposed,  and  that 
some  of  the  property  was  stolen  and  carried  away.  He  further 
testified  that  the  marshal  was  around  there  and  looked  things 
over  nearly  every  day  and  then  went  away  and  that  he  com- 
plained of  thes6  things  to  the  marshal;  that  Walsh  was 
there  the  first  day  and  told  Lax  to  ''  break  the  stuff  up  and 
throw  it  out,  quick,"  to  "  break  the  stuff  they  could  not 
handle;"  that  the  rubbish  for  the  removal  of  which  the 
plaintiff  seeks  to  recover  consisted  principally  of  glass  and 
furniture  thus  broken  up.  No  evidence  was  offered  in  rebuttal 
of  this  testimony  and  this  concluded  the  evidence.  The 
record  shows  that  the  defendants  then  ^'renewed'*  their 
motion  to  dismiss,  which,  however,  had  not  been  made  before 
with  respect  to  the  first  cause  of  action;  and  that  thereupon 
the  court  sidd:  ^^  Motion  to  dismiss  the  complaint,  decision 
reserved.-  Motion  to  dismiss  the  coimterclaim,  decision 
reserved."  The  record  does  not  otherwise  show  or  indicate 
that  the  plaintiff  made  a  motion  to  dismiss  the  counterclaim 
and  no  exception  was  taken  by  either  party  to  the  rulings 
of  the  court.  Thereupon  counsel  summed  up  and  the  court 
charged  the  jury;  and  instructed  them  that  the  warrant 
authorized  the  marBhal  to  remove  the  property,  but  that 
it  was  the  duty  of  the  marshal  ''  and  other  representatives 
of  the  landlord  "  to  exerdse  reasonable  care  to  avoid  damaging 
or  destroying  the  property,  and  that  if  the  agents,  rei»e* 
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aentatives  and  employees  of  the  landlord  fdiled  to  exercise 
reasonable  care  in  handling  the  prop^ty  and  damaged  or 
destroyed  it,  the  defendants  were  entitled  to  recover  for  the 
negligience  of  the  employees  of  the  marshal  or  the  plaintiff; 
but  that  if  the  employees  of  the  marshal  or  other  representa- 
tives of  the  landlord  exercised  reasonable  care  in  the  selection 
of  men  and  in  the  removing  of  property  and  did  not  damage 
or  destroy  it,  their  verdict  must  be  in  favor  of  the  plaintiff; 
that  tile  defendants  admitted  that  the  plaintiff  was  entitled 
to  recover  for  the  reasonable  amoimt  of  expenses  incurred 
in  removing  the  property,  but  that  the  jury  were  to  consider 
the  counterclaim  of  the  defendants  for  damages  caused  by 
negligence  in  removing  it;  that  if  they  found  that  the  plaintiff 
was  not  responsible  for  any  damages  or  Hiat  no  damages  had 
been  sustained  by  the  defendants,  their  verdict  should  be  for 
the  plaintiff.  At  the  close  of  the  charge  in  chief  the  court 
further  instructed  the  jury  at  the  request  of  counsel  for  the 
plaintiff  that  the  authority  given  by  the  plaintiff  or  her 
attorneys  to  the  marshal  was  only  coextensive  with  the 
warrant  and  that  there  was  no  presumption  without  evidence 
that  the  iostruotions  of  the  plaintiff  were  to  destroy  the 
furniture  and  that  Lax  and  the  men  employed  by  him  were 
employed  by  and  the  agents  of  the  marshal;  and  at  the 
request  of  counsel  for  the  defendants  the  jury  were  further 
instructed  that  if  they  found  for  the  plaintiff  and  also  for 
the  defendants  on  the  counterclaim,  they  should  deduct  from 
the  larger  amount  the  amount  found  in  favpr  of  the  other 
party  and  their  verdict  should  be  for  the  difference.  The 
only  exception  taken  to  the  charge  was  an  exception  by  the 
defendants  to  an  instruction  that  Lax  and  those  employed 
by  him  were  employed  by  and  the  agents  of  the  marshal. 
It  does  not  appear,  otherwise  than  by  the  statement  of  the 
court  hereinbefore  quoted,  that  the  pUuntiff  at  any  time 
questioned  the  sufficiency  of  the  coimterclaim,  and  it  appears 
tibat  the  evidence  in  support  of  the  counterclaim  was  received 
without  objection  and  without  any  motion  having  been  made 
to  dismiss  the  coimterclaim.  Since,  however,  the  remarks 
of  the  court  indicate  that  defendants  moved  to  dismiss  the 
complaint  and  the  plaintiff  moved  to  dismiss  the  counterclaim^ 
we  Hie  of  opinion  tixat  it  must  be  deemed  that  those  motioqs 
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were  made.  When  the  verdict  was  received,  the  plaintiff 
made  a  motion  under  section  999  of  the  Code  of  Civil  P^ocediu^ 
to  set  it  aside  and  that  was  denied. 

It  thus  appears  that  the  case  was  tried  upon  the  theory^ 
acquiesced  in  by  the  defendants,  that  the  plaintiff  was  entitled 
to  recover  unless  the  property  was  unnecessarily  damaged  in 
an  amount  greater  than  plaintiff's  claim,  for  on  no  theory 
was  plaintiff's  right  to  recover  questioned  until  after  the 
evidence  with  respect  to  the  damages  had  bew  presented  by 
the  defendants.  The  jury  allowed  the  claim  of  the  plaintiff 
to  the  extent  of  $245  which,  as  to  the  amount,  was  warranted 
by  the  evidence;  and  also  allowed  the  claim  of  the  defendants 
to  the  extent  of  $1,000  as  demanded  in  the  counterclaim,  and 
with  respect  to  the  amoimt,  that  finding  is  amply  sustained 
by  the  evidence.  Counsel  for  the  appellant  claims  that  since 
the  warrant  was  regularly  issued  and  was  vaUd  and  authorissed 
the  removal  of  the  property,  his  client  is  not  responsible  for 
the  acts  of  the  marshal  thereunder  or  of  those  employed  by 
him;  that  since  it  was  not  shown  that  she  authorised  her 
attorney  to  direct  the  marshal's  assistant  or  employees  to 
break  up  the  furniture,  such  direction,  if  given,  was  in  excess 
of  his  authority  and  she  is  not  Uable  therefor;  that  the 
marshal  had  authority  to  employ  men  to  assist  him  in 
executing  the  warrant  and  that  even  if  the  plaintiff  authorised 
or  requested  their  employment,  they  were  acting  under  and 
subject  to  the  control  of  the  marshal  and  she  is  not  responsible 
for  their  acts;  that  in  view  of  the  charge  that  Iiax  and  the 
men  employed  by  him  were  the  agents  of  the  marshal,  the 
counterclaim  should  not  have  been  submitted  to  the  jury  and 
plaintiff's  motion  to  dismiss  it  should  have  been  granted  and 
that  the  court  erred  in  instructing  the  jury  that  the  plaintiff 
was  liable  for  damages  caused  by  the  n^^gence  of  the 
employees  of  the  marshal  in  removing  the  property.  With 
respect  to  these  points  of  law  there  is  a  dearth  of  statutory 
or  judicial  authority,  and  the  decisions  bearing  thereon  are 
not  in  harmony.  It  seems  quite  clear  that  the  warrant,  which 
requires  not  only  that  the  tenant  shall  be  removed  but  that 
the  landlord  shall  be  put  into  fvU  passemon  of  the  premiseSy 
authorized  and  required  the  marshal  to  remove  the  property 
of  the  tenants;    but  it  appears  that    the  marshal  is  only 
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authorized  to  receive  for  his  services  in  executiag  such  a 
warrant  the  sum  of  one  dollar  (Municipal  Court  Code  [Laws 
of  1915,  chap.  279],  §  178);  and  no  provision  is  made  by 
statute  authorizing  him  to  employ  others  or  entitling  him  to 
reimbursement  therefor. 

In  no  other  manner,  however,  than  by  the  removal  of  the 
tenants  and  their  property  could  there  be  a  full  compliance 
by  the  marshal  with  the  command  of  the  warrant,  which 
follows  the  phraseology  of  section  2251  of  the  Code  of  Civil 
Procedure  and  commands  the  officer  to  remove  all  persons 
from  the  premises  and  to  put  the  landlord  in  full  possession 
thereof.  These  provisions  are  broader  than  the  staftutory 
provisions  applicable  to  a  writ  of  possession  to  be  executed 
by  the  sheriff  which  are  contained  in  section  1373  of  the 
Code  of  Civil  Procedure  and  require  the  sheriff  "  to  deliver 
the  possession  of  the  property,  within  his  county,  to  the  party 
entitled  thereto."  It  is  well  settled  that  it  is  the  duty  of 
the  sheriff  in  executing  such  a  writ  to  remove  from  the  premises 
the  property  and  effects  of  the  person  against  whom  the 
writ  is  issued.  (Crocker  Sheriffs,  §  571;  3  Freem.  Ex.  2465, 
2470;  9  R.  C.  L.  934;  Witbeck  v.  Van  Rensselaer,  64  N.  Y. 
27,  32;  Lee  Chuck  v.  Quan  Wo  Chmg  Co.,  81  Cal.  222,  229.) 
Both  with  respect  to  a  marshal  or  constable  acting  under  a 
dispossess  warrant  in  sununary  proceedings  and  with  respect 
to  the  sheriff  acting  under  a  writ  of  possession,  the  statute 
merely  provides  for  a  speci&c  nominal  fee  of  one  dollar  for  a 
marshal  (Municipal  Court  Code,  §  178),  fifty  cents  for  a  con- 
stable (Code  Civ.  Proc.  §  3323)  and  one  dollar  and  fifty  cents 
for  a  sheriff  outside  of  New  York  county  and  other  counties 
specified,  and  five  dollars  in  New  York  county  and  in  other 
specified  counties  included  in  the  city  of  Greater  New  York, 
and  traveling  fees  (Code  Civ.  Proc.  §  3307) ;  and  with  respect 
to  a  marshal  it  is  provided  in  said  section  178  of  the  Municipal 
Court  Code,  in  effect,  that  he  shall  perform  all  services  which 
he  is  required  by  law  to  perform  without  further  compensation. 
It  is  manifest,  however,  that  it  would  be  unreasonable  to 
requi^  a  marshal  executing  such  a  writ  and  receiving  only 
one  dollar  therefor,  to  remove  the  tenant's  property  and 
effects  personally,  for  in  many  instances,  as  in  the  case  at 
bar,  that  could  not  be  done  by  a  single  individual,  or  to  pay 
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personally  the  expenses  necessarily  incurred  which  often,  as 
here,  might  amount  to  a  considerable  sum.  If  the  landlord 
had  relieved  the  marshal  from  the  duty  to  remove  the  property 
in  question  and  had  accepted  possession  with  the  property 
of  the  tenants  still  on  the  premises,  he  would  have  been  war- 
ranted in  removing  and  storing  it  and  could  have  recovered 
of  the  tenants  the  reasonable  cost  thereof  on  the  theory  of 
an  implied  contract,  for  it  was  primarily  the  duty  of  the 
tenants  to  remove  their  own  property.  (1  McAdam  Landl.  & 
Ten.  [3d  ed.]  106.)  The  removal  to  the  street  and  alley, 
however,  could  only  be  justified  imder  the  warrant.  If  the 
plaintiff  had  insisted  upon  the  removal  of  the  property  by 
the  marshal  without  the  advancement  of  funds  for  disburse- 
ments or  an  agreement  on  her  part  to  reimburse  the  marshal 
therefor,  it  is  perfectly  plain  that  the  marshal  would  not 
have  removed  the  property  and  I  think  he  would  not  have 
been  required  by  mandamus  to  remove  such  property  at  his 
own  expense  and  surely  not  if  he  did  not  have  the  necessary 
funds  available  for  hiring  men.  The  situation  here  presented 
may  be  regarded,  I  think,  as  one  in  which,  owing  to  the  nature 
and  extent  of  the  property  of  the  tenants,  the  marshal  refused 
to  remove  it  unless  the  landlord  agreed  to  advance  the  amoimt 
he  would  be  required  to  expend  for  help  in  so  doing.  That 
is  the  effect  of  his  testimony  that  he  required  Lax  to  determine 
what  it  would  cost  and  to  inform  the  attorney  for  the  landlord 
and  obtain  from  him  .the  money.  The  expenditure  of  this 
money  by  the  plaintiff  was,  therefore,  necessary  in  order 
that  she  might  have  the  possession  of  her  premises  and  it  was 
caused  by  the  failure  of  the  tenants  to  remove  their  property 
according  to  their  agreement  contained  in  the  lease.  I  am, 
therefore,  of  opinion  that  there  was  an  implied  obligation  on 
the  part  of  the  tenants  to  reimburse  the  landlord  and  that 
it  is  no  answer  thereto  for  them  to  say  that  the  marshal 
should  have  removed  their  property  without  charge  other 
than  his  nominal  fee.  Having  failed  to  perform  their  own 
duty,  they  cannot  meet  the  claim  of  the  landlord  for  reim- 
bursements by  saying  that  the  landlord  could  have  compelled 
the  marshal  to  do  his  duty.  Litigation  to  compel  the  marshal 
to  remove  the  property  would  have  taken  some  time  during 
which  the  landlord  would  have  been  deprived  of  the  use  of 
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her  property  to  which  she  was  inunediately  entitled.  It 
i^ould,  therefore,  be  held  that  this  was  not  a  voluntary  and 
unnecessary  disbursement  incurred  by  her  in  procuring  to  be 
d<me  that  which  it  was  the  duty  of  the  defendants  to  do. 
(See  Stenion  v.  Jerome^  54  N.  Y.  480.)  Ordinarily  tenants 
remove  th^  effects,  and  when  they  do  not,  I  believe  it  is  and 
always  has  been  the  practice  for  landlords  to  advance  to  the 
official  who  is  required  to  execute  the  warrant  the  funds  neces- 
sarily required  for  such  disbursements;  but  it  would  seem  that 
there  shotdd  be  legislation  authorizing  it  and  affording  a  remedy 
against  the  tenant  far  reimbursement.  Prior  to  the  amendment 
of  section  3307  of  the  Code  of  Civil  Procedure  by  chapter  462 
of  the  Laws  of  1884,  authorizing  reimbursement  of  a  sheriff 
for  expenses  incurred  in  employing  watchmen  to  guard 
property  levied  upon  or  attached,  it  had  been  held  that  the 
sheriff  was  not  entitled  to  charge  therefor  or  to  reimbursement 
from  either  party  unless  there  was  an  express  agreement  for 
sadh  reimbursement,  but  where  there  was  such  an  agreement, 
it  was  deemed  valid  and  enforcible.  (Crofut  v.  Brandt,  58 
N.  Y.  106;  MeKean  v.  HarsfaU,  88  id.  429;  Lard  v.  Richmmd, 
38  How.  Pr.  173;  Mwrtagh  v.  Cmnety  15  Hun,  488;  McGmigle 
V.  Kranis,  94  Misc.  Rep.  328;  Brown  v.  Cooper,  65  How.  Pr. 
126.)  Where  a  sheriff  is  not  required  by  law  to  discharge  a 
duty  without  compensation  and  no  fee  is  prescribed  for  the 
particular  service,  he  is  entitled  to  recover  reasonable  com- 
pensation therefor.  (Crocker  Sheriffs  [2d  ed.],  §§  824,  1144; 
Crofut  V.  Brandt,  supra.)  In  Grayrock  Land  Co.  v.  Wo\ff  (67 
Misc.  Rep.  153)  the  Appellate  Term  in  this  department  held 
that  a  landlord  could  not  recover  of  a  tenant  for  money  paid  to 
a  marshal  to  employ  men  to  remove  the  tenant's  property  in 
executing  a  dispossess  warrant;  but  that  decision  was  predi- 
cated, in  part,  on  the  erroneous  theory  that  the  warrant  only 
authorized  the  removal  of  the  tenant.  In  Jansen  v.  Bernard 
(12  Wkly.  Dig.  499)  the  General  Term  in  the  Third  Department 
in  aflSrming  a  judgment  in  favor  of  the  defendant  in  an  action 
by  an  assignee  of  a  tenant  for  damages  to  goods  through 
neghgence  in  removing  them  by  which  they  were  stolen,  lost, 
injured  and  destroyed,  stated  that  the  landlord  having  directed 
and  caused  the  removal  of  the  property,  would  be  liable  for 
the  unlawful  acts  of  the  constable,  but  it  was  held  that  the 
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referee  properly  found  that  there  was  no  illegal  or  negligent 
act.  Therefore,  the  other  observations  were  obiter.  More- 
over, it  there  appeared  that  the  landlord  directed  the  acts 
of  which  complaint  was  made.  In  Higenbothem  v.  Lawenbein 
(28  How.  Pr.  221)  it  was  held  by  the  General  Term  of  the 
Superior  Court  that  under  a  dispossess  warrant  the  property 
of  a  tenant  may  lawfully  be  placed  in  the  street  during  a  rain- 
storm. In  that  case,  the  landlord,  at  the  request  of  the 
constable,  assisted  in  the  removal  of  the  property  and  it  was 
held  that  the  dispossess  warrant  was  a  protection  unless  the 
landlord  acted  maliciously  and  willfully.  In  Conway  v. 
Kennedy  (2  C.  C.  Rep.  309)  where,  instead  of  putting  the 
tenant's  property  on  the  sidewalk  under  a  dispossess  warrant, 
it  was  put  in  the  cellar  of  the  pr^nises  by  the  direction  of 
the  landlord,  who  refused  to  surrender  it  without  payment 
of  storage  charges,  McAdam,  J.,  held  that  if  the  proi)erty 
had  been  put  on  the  sidewalk,  the  landlord  would  not  be 
liable  but  that  by  having  it  put  in  the  cellar,  he  became  a 
gratuitous  bailee  and  was  liable  for  refusing  to  deliver  up  pos- 
session thereof  on  demand.  In  Croft  v.  King  (8  Daly,  265)  it 
was  held  that  the  dispossess  warrant  was  no  protection  to  a 
landlord  in  an  action  against  him  by  a  subtenant  who  was  not 
made  a  party  to  the  proceeding  but  was  in  possession  of  part 
of  the  premises  with  the  consent  of  the  landlord  and  was 
removed  imder  the  warrant  through  failure  of  the  landlord 
to  inform  the  marshal  with  respect  to  his  rights.  In  Welsh  v. 
Cochran  (63  N.  Y.  181)  defendant  caused  a  warrant  of  attach- 
ment to  be  issued  against  the  goods  of  a  bankrupt  and  under 
it  the  marshal  seized  property  not  belonging  to  the  bankrupt 
and  in  an  action  for  the  wrongful  seizure  it  was  held  that  a 
party  procuring  the  issuance  of  a  process  confers  only  implied 
authority  co-extensive  with  that  conferred  thereby  and  is 
not  liable  for  a  trespass  committed  by  the  officer,  unless  he 
authorized  it,  and  that  in  the  abs^ice  of  special  authority 
from  the  client,  the  act  of  his  attorney  in  such  case  in  author- 
izing the  commission  of  a  trespass  by  the  officer  does  not 
render  the  client  liable  therefor.  It  is  the  general  rule  that  a 
party  is  not  responsible  for  the  manner  in  which  an  office: 
executes  a  valid  process  duly  issued  and  that  the  officer  cNoly 
becomes  his  agent  where  the  process  is  irregular^  unauthorized 
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or  void.  {Guilfoyk  v.  SeemaUj  41  App.  Div.  516;  Young  v. 
Sbmey  33  id.  261,  265;  Siersema  v.  Meyer,  38  Misc.  Rep.  358; 
HaU  v.  Waierburv,  Smith  &  Co.,  57  How.  Pr.  131.) 

There  having  been  no  appeal  by  the  defendants,  we  are 
not  concerned  with  the  verdict  in  so  far  as  it  was  in  favor 
of  the  plaintiff,  excepting  to  consider  whether,  in  the  event 
of  a  reversal,  a  new  trial  should  be  granted  or  judgment  should 
be  directed  on  the  verdict  in  favor  of  the  plaintiff.  With 
respect  to  the  defendants'  counterclaim  it  is  now  contended 
that  the  damages  claimed  were  inflicted  by  those  employed 
by  the  niarshal  to  execute  the  warrant  and  that  even  though 
the  marshal  may  have  ^oeeded  his  authority,  and  may  have 
failed  to  exercise  proper  care  and  his  employees  may  have 
he&i  guilty  of  willful,  malicious  or  negligent  acts  causing  the 
damage,  pkuatiff  is  not  responsible  therefor.  Counsel  for 
the  respondaits  contends,  however,  that  the  plaintiff  in  suing 
for  the  money  expended  in  paying  those  employed  by  the 
marshal  must  be  deemed  to  have  ratified  their  acts.  I  think 
that  does  not  follow.  It  does  not  appear  that  ihe  expenses 
were  increased  by  the  alleged  wrongful  or  negligent  acts  and 
the  plaintiff  only  sought  a  recovery  for  the  amount  which 
it  became  necessary  for  her  to  pay  to  have  the  property  of 
the  defendants  removed  by  and  under  the  direction  and 
supervision  of  the  marshal.  I  think  that  does  not  make  her 
responsible  for  the  acts  of  the  marshal  or  of  those  employed 
by  him.  The  warrant  protected  them  to  the  extent  that 
their  acts  were  authorized  thereunder  and  if  they  went  beyond 
its  authority,  they  became  trespassers  and  doubtless  are 
liable  therefor.  If  the  attorney  for  the  plaintiff  directed  the 
breaking  up  of  the  property,  there  is  no  evidence  that  she 
authorized  it  and,  ther^ore,  she  is  not  liable.  (Welsh  v.  Coch- 
ran,  supra;  GuHfoyU  v.  Seeman,  supra;  Young  v.  Stone,  supra.) 
I  am,  therefore,  of  opinion  that  the  determination  of  the 
Appellate  Term  should  be  reversed,  with  costs,  and  the  judg- 
ment of  the  Municipal  Court  should  be  modified  by  dismissing 
the  coxmterclaim  and  setting  aside  the  verdict  in  favor  of 
the  defendants  thereon,  with  costs,  and  by  awarding  judgment 
for  the  plaintiff  on  the  verdict  in  her  favor,  with  costs. 

Clabks,  p.  J.,  Smith,  Page  and  Mbhrell,  JJ.,  concur. 
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Determination  reversed  and  judgment  of  Municipal  Court 
modified  by  dismissing  counterclaim  and  setting  aside  verdict 
for  defendant  and  by  awarding  judgment  fpr  plaintiff  on  the 
verdict  in  her  favor,  with  costs,  and  as  so  modified  affirmed, 
with  costs  to  appellant  in  this  court  and  in  the  Appellate 
Term. 


Almerindo    Portfolio,    Trading    as    Portfolio    &    Co., 
Respondent,  v.  Harry  Rubin,  Appellant. 

First  Department,  Maroh  11,  1021. 

Sales  —  performance  and  breach  —  action  to  recover  contract  price 
of  four  pieces  of  cloth  —  acceptance  of  two  pieces  and  rtjeetion 
of  two  as  not  conforming  to  contract  —  acquiescence  by  seller 
in  rejection  —  effect  of  Personal  Proi^erty  Law  on  conunon*law 
rule  as  to  acceptance  or  rejection  under  indivisible  contract. 

In  an  action  to  recover  the  contract  price  for  four  pieoes  of  doth  it  appeared 
that  the  defendant  accepted  two  pieces  and  rejected  two  as  not  con- 
forming to  the  contract  of  sale  and  to  notified  the  plaintiff;  that  plaintifiP 
took  no  action  on  the  notice  of  rejection  for  nearly  one  month  and  then 
only  by  bringing  this  action  to  recover  the  full  price;  that  defendant 
tendered  the  price  of  the  two  accepted  pieces  and  paid  the  amount  into 
court,  and  that  the  theory  of  the  action  was  that  all  the  goods  delivired 
conformed  to  the  contract. 

Held,  on  all  the  evidence,  that  the  i^aintiff  acquiesced  in  the  rejection  of 
the  two  pieces  and  that  a  judgment  in  favor  of  the  defendant  was  proper. 

Qtuere,  as  to  whether  the  Personal  Property  Law  should  be  construed  as 
changing  the  common-law  rule  that  under  a  single  indivisible  contract 
for  the  sale  and  delivery  of  goods  the  purchaser  must  accept  or  reject 
the  whole. 

Smith,  J.,  dissents. 

Appeal  by  the  defendant,  Harry  Rubin,  from  a  determina- 
tion and  order  of  the  Appellate  Term  of  the  Supreme  Court, 
First  Department,  entered  in  the  oflSce  of  the  clerk  of  said 
court  on  the  17th  day  of  February,  1920,  reversing  a  judgment 
of  the  Municipal  Court,  Borough  of  Manhattan,  Third  District, 
in  favor  of  the  defendant. 

Joseph  J.  Dreyer  of  counsel  [Samuel  Kahan,  attorney],  for 
the  appellant. 

Louis  B.  Brodsky,  for  the  respondent. 
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Lauohun,  J.: 

The  action  is  for  goods  sold  and  delivered.  The  only  points 
litigated  were  with  respect  to  whether  part  of  the  goods 
delivered  conformed  to  the  contract,  and  the  right  of  the 
defendant  to  retain  part  as  in  conformity  with  the  contract 
and  to  reject  part  if  not  in  conformity  therewith.  This 
probably  accounts  for  the  fact  that  the  evidence  fails  to  show 
definitely  what  the  contract  was  or  the  basis  on  which  the 
contract  price  of  the  goods  was  determined.  It  appears  to 
have  been  assumed,  however,  that  there  was  a  sale,  under  a 
single  contract,  of  four  pieces  of  goods  consisting  of  215Ji 
yards  at  a  specified  price  per  piece  or  per  yard  aggregating 
$638.99.  The  defendant  accepted  two  of  the  pieces,  the 
purchase  price  of  which  was  $311.92,  and  according  to  evidence 
(^ered  in  his  behalf,  which  was  controverted  but  on  which 
the  trial  court  found  in  his  favor,  he  promptly  notified  the 
plaintiff  by  letter,  in  effect,  that  he  had  accepted  two  of  the 
pieces  but  rejected  the  other  two  on  the  groimd  that  they  did 
not  conform  to  the  contract  and  was  holding  them  subject 
to  the  plaintiff's  orders.  The  court  also  found  that  the 
rejected  pieces  of  goods  did  not  conform  to  the  contract. 
The  record  shows  that  the  defendant  by  his  answer  tendered 
payment  of  the  purchase  price  of  the  two  pieces  which  he 
accepted  and  paid  the  amount  into  court.  The  evidence  with 
respect  to  whether  the  rejected  goods  conformed  to  the 
contract  was  not  reviewed  by  the  Appellate  Term  and  we 
are  not  asked  to  review  it.  The  only  point  considered  by  the 
Appellate  Term  (110  Misc.  Rep.  303)  and  axgued  here  is, 
whether  imder  the  law  the  defendant  was  at  liberty  to  accept 
the  goods  which  conformed  to  the  contract  and  to  reject 
those  which  did  not.  The  majority  of  the  Appellate  Term 
held  that  by  acceptance  of  a  part  of  the  goods  the  defendant 
became  liable  for  the  purchase  price  of  all  of  them,  on  the 
theory  that  section  156  of  the  Personal  Property  Law  (as  added 
by  Laws  of  1911,  chap.  671),  defining  "divisible  contract," 
did  not  change  the  rule  of  the  common  law  with  respect  to 
the  right  of  the  purchaser  to  accept  part  and  reject  part  of 
the  goods  sold  by  a  single  contract;  the  minority  opinion, 
however,  expresses  the  contrary  view.  Said  section  156,  so 
far  as  here  material,  provides  as  follows:   ^^  In  this  article, 
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unless  the  context  or  subject-matter  otherwise  requires: 
*  ♦  ♦  *  Divisible  contract  to  sell  or  sale '  means  a  contract 
to  sell  or  a  sale  in  which  by  its  terms  the  price  for  a  portion 
or  portions  of  the  goods  less  than  the  whole  is  fixed  or  ascer- 
tainable by  computation/'  The  only  other  references  in  the 
Persona!  Property  Law  to  a  divisible  contract  are  in  sections 
88  and  89  (as  added  by  Laws  of  1911,  chap.  571).  Section  88 
provides,  among  other  things,  in  subdivision  2,  that  where  there 
is  a  sale  of  specific  goods  ^'  and  the  goods  without  the  knowl* 
edge  of  the  seller  have  perished  in  part  or  have  wholly  or  in 
a  material  part  so  deteriorated  in  quahty  as  to  be  substan- 
tially changed  in  character,  the  buyer  may  at  his  option  treat 
the  sale  '*''''*  (b)  As  transferring  the  property  in  all  of  the 
existing  goods  or  in  so  much  thereof  as  have  not  deteriorated, 
and  as  binding  the  buyer  to  pay  the  full  agreed  price  if  the  sale 
was  indivisible,  or  to  pay  the  agreed  price  for  the  goods  in 
which  the  property  passes  if  the  sale  was  divisible."  Sec- 
tion 89,  subdivision  2,  provides  in  substance  the  same  with 
respect  to  contracts  to  sell  specific  goods,  part  of  which  subse- 
quently, but  before  the  risk  passes  to  the  buyer,  perish  without 
the  fault  of  the  seller  or  the  buyer,  or  the  whole  or  a  mate- 
rial part  of  which  so  deteriorate  in  quaUty  as  to  be  substan- 
tially changed  in  character.  These  references  in  the  statute 
to  divisible  and  indivisible  contracts  are  not  referred  to  in 
either  opinion  at  the  Appellate  Term. 

Prior  to  the  enactment  of  article  5  of  the  Personal  PJrop- 
erty  Law,  known  as  the  Sales  of  Goods  Act,  it  was  the 
rule  of  the  common  law  as  administered  in  this  jurisdiction, 
thtft  where  a  single  contract  of  sale  was  divisible,  as  where 
it  embraced  different  kinds  or  grades  of  goods  at  specified 
prices  for  each,  the  goods  of  one  kind  or  grade  might  be  accepted 
and  others  rejected  by  the  buyer,  in  the  absence  of  evidence 
that  the  prices  were  fixed  with  reference  to  the  entire  quantity. 
(Pierson  v.  Crooks,  42  Hun,  571;  affd.,  115  N.  Y.  539.)  But 
there  was  no  definite  rule  by  which  it  could  be  readily  decided 
whether  a  single  contract  was  or  was  not  thus  divisible,  and 
it  was  held  that  it  depended  on  the  intention  of  the  parties, 
and  often  became  a  question  of  fact.  (Clark  v.  West,  137 
App.  Div.  23;  affd.,  201  N.  Y.  569;  Equitable  Tradinff  Co.  v. 
Stonemanj  131  App.  Div.  376.    See,  also,  Skinn  v.  Bodine,  60 
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Peim.  St.  182.)  That  being  sO;  if  the  Legislature  had  defined 
gmerally  what  is  to  be  deemed  a  divisible  contract,  there 
would  be  no  difficulty  in  holding  that  the  common-law  right 
to  recover  on  a  divisible  contract  would  apply  to  such  contracts 
M  eo  d^ned.  That,  however,  the  Legislature  did  not  do, 
but  instead  it  confined  the  definition  to  the  words  "  divisible 
contract  to  sell  or  sale,"  as  used  in  the  article  containing 
section  156,  which  is  article  5  relating  to  '^  Sales  of  Goods," 
added  to  the  Personal  Property  Law  by  chapter  571  of  the 
Laws  of  1911.  The  definition^  therefore,  merely  aids  in  the 
construction  of  the  provisions  of  that  article.  Section  126 
relates  to  contracts  for  the  sale  of  goods  to  be  delivered  by 
stated  installments  to  be  separately  paid  for,  and  provides 
that  where  the  seller  makes  defective  deliveries  in  respect  of 
one  or  more  installments,  or  the  buyer  neglects  or  refuses 
to  take  delivery  of  or  to  pay  for  one  or  more  installments, 
''  it  depends  in  each  case  on  the  terms  of  the  contract  and 
the  circumstances  of  the  case  whether  the  breach  of  contract 
is  so  material  as  to  justify  the  injured  party  in  refusing  to 
proceed  further  and  suing  for  damages  for  breach  of  the 
entire  contract,  or  whether  the  breach  is  severable,  giving  rise 
to  a  daim  for  compensation,  but  not  to  a  right  to  treat  the 
whole  contract  as  broken."  It  does  not  appear  that  the 
contract  here  in  question  was  such  an  installment  contract^ 
and,  therefore,  we  are  not  aided  by  the  provisions  of  section 
126.  Section  125^  by  subdivision  1,  provides  that  where  a 
seller  delivers  to  the  buyer  a  quantity  of  goods  less  than  the 
quantity  he  contracted  to  sell,  the  buyer  may  reject  them; 
and  by  implication  the  buyer  in  such  case  is  permitted  to 
accq>t  them,  for  it  is  provided  that  if  he  accepts  or  retains 
them,  knowing  that  the  seller  is  not  going  to  perform  the 
contract  in  full,  he  must  pay  for  them  at  the  contract  rate, 
but  that  if  he  has  used  or  disposed  of  them  before  he  knows 
that  the  seHer  does  not  intend  to  perform  in  full,  he  shall  only 
be  liable  for  their  fair  value.  Subdivision  2  of  said  section 
provides  that  where  a  quantity  of  goods  larger  than  is  called 
for  by  the  contract  is  delivered,  the  buyer  may  accept  the 
goods  included  in  the  contract  and  reject  the  rest  or  may 
reject  the  whole;  and  by  implication  he  is  permitted  to  accept 
the  whole,  for  it  is  provided  that  if  he  does  he  must  pay  for 
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them  at  the  contract  rate.  Subdivision  3  of  said  section 
provides  as  follows:  "3.  Where  the  seller  ddivers  to  the 
buyer  the  goods  he  contracted  to  seU  mixed  with  goods  of  a 
different  description  not  included  in  the  contract,  the  buyer 
may  accept  the  goods  which  are  in  accordance  with  the 
contract  and  reject  the  rest,  or  he  may  reject  the  whole/' 

It  is'  doubtful  whether  the  two  pieces  of  goods  which  con- 
formed to  the  contract  were  mixed  with  the  other  two  pieces 
within  the  contemplation  of  said  subdivision  3  (See  Williston 
Sales,  §  462),  or  whether  it  could  be  held  that  the  seller  here 
delivered  less  goods  than  he  contracted  to  sell  so  as  to  bring 
the  action  within  subdivision  1  of  the  section.  It  was  well 
settled  at  common  law  in  this  jurisdiction  that  under  a  single 
indivisible  contract  for  the  sale  and  delivery  of  goods,  the 
purchaser  must  accept  or  reject  the  whole.  {Pieraon  v.  Crooks^ 
mpra.  See,  also,  Simon  v.  Wood,  17  Misc.  Rep.  607;  Mendetz  v. 
Wood  &  Co.f  86  id.  520  A  rule,  somewhat  more  liberal,  prevails 
in  England  and  in  some  other  jurisdictions.  (Williston  Sales, 
863;  Moiling  v.  Dean,  18  T.  L.  R.  217;  Cohen  v.  Pemberton, 
63  Conn.  221;  Hdmee  v.  Gregg,  66  N.  H.  621.)  If  the  Legis- 
latm^  intended  to  change  that  rule  it  has  not  made  such  intent 
clear,  and  by  section  154  it  expressly  continued  the  existing 
law  as  to  all  cases  not  covered  by  the  statute.  Our  views  are 
not  in  accord  on  the  point  as  to  whether  the  Personal  Property 
Law  should  be  construed  as  changing  the  common-4aw  rule 
on  this  point  and,  since  the  facts  with  respect  to  the  contract 
were  not  sufficiently  shown  to  present  it,  for  it  does  not  appear 
that  this  was  not  a  contract  which  would  have  been  deemed 
divisible  at  common  law,  we  refrain  from  expressing  an  opinipn 
thereon.  The  plaintiff  was  notified  that  the  defendant  intended 
to  reject  part  and  to  retain  and  pay  for  the  rest  of  the 
goods,  and  there  is  no  evidence  that  the  plaintiff  claimed  that 
he  was  entitled  to  have  all  of  the  goods  accepted  or  rejected. 
The  defendant  did  not  attempt  to  rescind  the  contract  in  part. 
He  merely  rejected  part  of  the  goods  as  not  conforming  to  the 
contract.  The  plaintiff  had  a  right,  if  he  acquiesced  in  the 
defendant's  objection  to  part  of  the  goods,  to  replace  the 
rejected  goods  by  others  conforming  to  the  contract  (Pierson  v. 
Crooks,  eupra) ;  but,  evidently  on  the  theory  claimed  on  the 
trial  that  all  of  the  goods  deKvered  were  in  compliance  with 
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the  requirements  of  the  contract,  he  did  not  do  so.  It  may 
have  been  to  his  interest  to  have  the  two  pieces  accepted,  even 
though  the  others  were  rejected,  and  since  he  did  not  refuse  to 
acquiesce  in  the  defendant's  retaining  them,  the  court  would 
have  been  warranted  in  finding  that  he  assented  thereto  and 
acquiesced  therein.  Such  a  finding,  although  not  expressly 
made,  may  be  implied  in  support  of  the  judgment,  for  specific 
findings  were  not  required.  So  far  as  shown  by  the  evidence 
he  took  no  action  on  the  notice  given  by  the  defendant  or  in 
his  behalf  with  respect  to  the  acceptance  of  part  and  the 
rejection  of  part  of  the  goods  for  the  period  of  twenty-eight 
days,  and  then  only  by  bringing  this  action,  in  which  he 
erroneously  claimed  on  the  trial  that  all  of  the  goods  were  in 
accordance  with  the  contract.  No  objection  was  interposed 
to  the  evidence  of  notices  by  or  on  behalf  of  the  defendant  that 
he  accepted  part  and  rejected  part  of  the  goods.  If  accept- 
ance c^  part  bound  defendant  to  pay  for  all  the  goods,  that 
evidence  was  wholly  immaterial  to  the  issues.  Its  reception 
without  objection  may,  I  think,  be  deemed  a  waiver  of  a  defense 
of  an  implied  agreement  that  defendant  might  retain  part  of 
the  goods,  if  such  defense  were  necessary.  On  the  finding, 
which  I  think  is  implied,  that  the  plaintiff  received  these 
notices,  it  follows,  since  he  denied  having  received  them,  that 
he  took  no  action  thereon  imtil  he  brought  this  action.  I  am 
of  opinion,  therefore,  that  the  case  was  rightly  decided  by  the 
Municipal  Court,  regardless  of  whether  the  common-law  rule 
to  which  reference  has  been  made  has  been  changed  by  the 
Personal  Property  Law. 

It  follows  that  the  determination  of  the  Appellate  Term 
should  be  reversed,  with  costs,  and  the  judgment  of  the 
Municipal  Court  aflSrmed,  with  costs. 

Clabkb,  p.  J.,  and  Page,  J.,  concur;  Smith,  J.,  dissents; 
Meebbll^  J.,  not  voting. 

Determination  reversed  and  judgment  of  Municipal  Court 
affirmed,  w?th  costs  to  appellant  in  this  court  and  in  the 
Appellate  Term. 

App.  Div.—  Vol.  CXCVI.        21 
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Geoboe  B.  Hewlett,  Appellant,  v,  Eugene  Van  Voorhis 
aad  Charles  Van  Voorhis,  as  Executors,  etc.,  of  John 
Van  Voorhis,  Deceased,  Respondents,  Impleaded  with 
Cyril  J,  Curran  and  Others,  Defendants. 

First  Department,  April  8,  1921. 

Judgments  —  action  on  Judgment  —  original  Judgment  in  action 
against  several  aUeged  partners  —  Tacating  Judgment  as  to  one 
defendant  and  dismissal  of  coQu>laint  for  faUure  to  prosecute 
does  not  affect  judgment  as  to  others —  court  had  Jurisdiction  to 
make  order  opening  default  —  notice  not  required  as  to  further 
proceedings  —  decree  of  surrogate  dismissing  application  for 
order  to  compel  executors  of  Judgment  debtor  to  pay  not  bar  to 
action. 

In  an  action  on  a  judgment  it  api>eared  that  the  original  action  was  brought 
against  several  individuals  as  copartners;  that  the  defendants  answered, 
one  of  them  interposing  the  defense  that  he  was  not  a  partner;  that  all 
the  defendants  defaulted  on  the  trial  and  the  judgment  was  entered 
after  a  trial;  that  subsequently  the  defendant  who  claimed  he  was  not 
a  partner  moved  to  have  his  default  opened,  which  motion  was  opposed 
by  the  other  defendants;  that  said  default  was  opened  on  condition  that 
the  judgment  stand  as  security  and  that  several  years  thereafter  on 
motion  of  said  defendant  the  complaint  was  diRmissed  as  to  him  for  failure 
to  prosecute. 

HM^  that  the  opening  of  the  default  as  to  the  one  defendant  did  not  open 
it  as  to  the  others,  and  the  subsequent  dismissal  of  the  complaint  as  to 
him,  which  in  effect  vacated  the  judgment  as  to  him,  did  not  vacate  the 
judgment  as  to  the  other  defendants. 

The  court  had  jurisdiction  to  make  the  order  opening  the  default  in  the  fonn 
in  which  it  was  made,  and  it  was  not  incumbent  on  the  plaintiffs  or  the 
said  defendant  in  the  original  action  to  give  notice  to  the  other  defendants 
of  the  further  steps  in  the  action  by  which  the  complaint  was  dismissed. 

The  decree  of  the  surrogate  dismissing  an  application  on  the  part  of  the 
plaintiff  for  an  order  requiring  the  executors  of  one  of  the  defendants, 
a  judgment  debtor,  to  pay  the  judgment  was  not  an  adjudication  exoner- 
ating them  from  liability,  since  it  was  expressly  made  without  prejudice 
to  an  action  on  the  judgment. 

Smfih,  J.,  dissents  on  opinion  at  Trial  Term. 

Appeal  by  the  plaintiff,  George  B.  Hewlett,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
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in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
22d  day  of  November,  1916,  on  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Trial  Term  without  a 
jury  dismissing  the  complaint  on  the  merits. 

Charles  H.  Stoddard,  for  the  appellant. 

John  Ewen  of  counsel  [Ward  V.  Tolbert  with  him  on  the 
bri^;  John  Van  Voorhis'  Sons,  attorneys],  for  the  respondents. 

Lauqhlin,  J.: 

In  an  acticm  brought  by  the  members  of  the  firm  of  Reed, 
Hall  &  Hewlett,  of  which  the  plaintiff  was  a  member,  against 
John  Van  Voorhis,  Richard  Curran,  Joseph  C.  Tone  and 
Bernard  W.  Tone  in  the  Supreme  Court,  New  York  county,  a 
judgment  was  duly  entered  in  favor  of  the  plaintiffs  on  the 
12th  day  of  October,  1894.  On  the  1st  day  of  May,  1902,  the 
judgment  was  duly  assigned  to  the  plaintiff  herein,  and  on 
the  9th  day  of  October,  1914,  this  action  was  brought  to 
recover  over  on  the  judgment  to  preserve  it  against  the 
statutory  presumption  of  payment  after  the  lapse  of  the 
twenty  years  prescribed  in  section  376  of  the  Code  of  Civil 
Procedure.  In  the  original  action  the  defendants  Van  Voorhis, 
Curran  and  Joseph  C.  Tone  appeared  by  the  defendant  Van 
Voorhis,  who  was  an  attorney,  and  answered  putting  in  issue 
all  of  the  allegations  of  the  complaint,  and  alleging  for  a 
separate  defense  that  one  Shannon  was  a  proper  and  necessary 
party.  The  defendant  Bernard  W.  Tone  appeared  separately 
by  another  attorney  and  answered  putting  in  issue  all  the 
allegations  of  the  complaint  and  alleging  that  he  was  not  and 
never  had  been  a  copartner  with  the  defendants  or  any  of 
them  jointly  or  severally  in  regard  to  the  matters  set  forth 
in  the  complaint  or  any  other  transaction  or  business.  All 
the  defendants  defaulted  on  the  trial.  The  issues  were  tried 
in  Trial  Term,  Part  III,  on  the  11th  day  of  October,  1894, 
before  the  court  without  a  jury.  The  court  found  that  from 
the  24th  day  of  October,  1890,  until  the  15th  day  of  July, 
1892,  the  defendants  were  copartners  engaged  in  transacting 
business  at  the  city  of  Rochester  under  the  firm  name  and 
style  of  Rochester  Lubricating  and  Illuminating  Oil  Company, 
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and  that  during  that  period  the  plainti£fs  at  the  special  instance 
and  request  of  the  defendants  sold  to  them  goods,  wares  and 
merchaiidise,  invoices  of  which  were  duly  rendered  to  the 
amount  and  value  of  $759.40,  for  which  the  defendants  agreed 
to  pay  said  amount  in  cash,  and  that  there  remained  due  and 
owing  therefor  a  balance  of  $378.73,  for  which  with  interest 
and  costs  the  plaintiffs  were  entitled  to  judgment.  On  the 
12th  day  of  October,  1894,  judgment  was  duly  entered  on 
the  decision  in  favor  of  the  plaintiffs  and  against  the  defendants 
for  the  sum  of  $623.71.  It  appears  that  Van  Voorhis,  who 
represented  three  of  the  defendants,  and  the  other  defendant 
were  in  court  when  the  issues  were  tried,  but  took  no  part 
in  the  trial. 

This  action  was  brought  against  the  personal  represen- 
tatives of  Van  Voorhis  and  Joseph  C.  Tone,  both  of  whom 
had  died,  and  the  other  two  defendants,  one  of  whom,  Richard 
Qurran,  has  died  since  and  his  personal  representatives  have 
been  substituted.  The  judgment  from  which  this  appeal  is 
taken  dismisses  the  complaint  as  to  all  of  the  defendants. 
Curran  obtained  a  discharge  in  bankruptcy,  and  Joseph  C. 
Tone  left  no  assets  and  Bernard  W.  Tone  had  his  default  in 
the  original  action  opened  and  thereafter  obtained  a  dismissal 
of  the  complaint  for  neglect  to  prosecute;  and  with  respect 
to  those  three  the  plaintiff  acquiesces  in  the  dismissal,  but 
he  contests  the  dismissal  as  against  the  personal  representatives 
of  Van  Voorhis. 

The  complaint  was  dismissed  on  the  ground  that  the  judg- 
ment was  void  on  accoimt  of  the  subsequent  dismissal  of 
the  complaint  as  against  Bernard  W.  Tone.  Bernard  W. 
Tone  on  an  aflSdavit  made  by  his  attorney  verified  on  the 
18th  of  October,  1894,  to  the  effect  that  he  had  a  good  and 
valid  defense  on  the  merits,  obtained  an  order  to  show  cause 
why  his  default  should  not  be  opened,  and  the  judgment 
should  not  be  vacated  as  to  him,  and  why  he  should  not  be 
allowed  to  defend.  It  does  not  appear  Aether  the  order  to 
show  cause  was  addressed  to  or  served  upon  the  other  defend* 
ants,  but  that  they  had  notice  thereof  is  evidenced  by  the 
fact  that  an  affidavit  made  by  their  attorney  and  another 
made  by  Curran  to  the  effect  that  all  of  the  defendants  in  the 
action  were  partners,  and  that  the  defense  of  these  deponents 
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and  of  Joseph  C.  Tone  was  that  the  goods  were  sold  to  the 
drfendants  and  Shannon  jointly,  and  that  there  had  never 
been  any  question  that  the  defendant  Bernard  W.  Tone  was 
a  member  of  the  C(^)artner8hip  during  the  whole  period  of  the 
existence  of  the  firm,  were  read  in  opposition  to  the  motion. 
The  motion  was  granted  by  an  order  made  at  the  Special 
Term  on  the  9th  of  April,  1895,  and  the  order  provides  as 
follows:  '^  Ordered,  That  the  said  motion  be  and  the  same 
hereby  is  granted  and  that  the  said  default  be  opened  upon 
payment  by  the  said  defendant  of  fifteen  ($15)  dollars  costs 
herein;  the  judgment  aforesaid  to  stand  as  security,  pending 
the  determination  of  this  action."  Bernard  W.  Tone  on  his 
own  affidavit  verified  the  2d  of  August,  1909,  showing  that 
when  the  default  was  taken  his  attorney  was  absent  from  the 
city  and  that  after  the  default,  which  he  states  was  allowed 
to  stand  as  to  the  other  defendants  but  was  opened  as  to  him, 
the  case  was  placed  upon  the  calendar  in  1894,  but  had  not 
been  brought  to  trial,  and  that  his  attorney  and  imncipal 
witness  had  died  and  he  had  lost  all  papers  relating  to  the 
case,  and  praying  for  a  dismissal  oi  the  complaint,  with  costs, 
on  the  groimd  of  imreasonable  neglect  to  proceed  against 
him,  gave  notice  of  a  motion,  addressed  to  the  attorney  for 
the  idaintiff  only,  returnable  on  August  12,  1909,  for  that 
relief.  An  affidavit  made  by  the  managing  clerk  of  the 
plaintiff's  attorney  showing  that  the  plaintiffs  had  no  wit- 
nesses to  testify  that  Bernard  W.  Tone  was  a  member  of  the 
firm  and  that  their  understanding  was  that  he  was  not  con- 
nected with  the  firm,  appears  to  have  been  read  in  opposition 
to  the  motion.  The  court  granted  the  motion  and  the  order 
was  entered  that  day.  It  does  not  appear  that  the  other 
defendants  had  notice  of  that  motion. 

There  was  no  further  step  or  proceeding  in  the  original 
action  or  with  respect  to  the  judgment  based  upon  the  order 
dismissing  the  complaint  as  against  Bernard  W.  Tone.  No 
execution  was  ever  issued  on  the  judgment.  After  the  death 
of  Van  Voorhis  and  the  issuance  of  letters  testamentary  to 
his  executors  on  the  27th  of  November,  1905,  the  judgment 
creditors,  notwithstanding  the  fact  that  it  was  shown  on  this 
timl  that  the  plaintiff  was  then  the  sole  owner  of  the  judg- 
ment, in  March,  1906,  filed  a  daim  with  his  executors  for  the 
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amount  of  the  judgment  and  interests  They  rejected  the 
claim,  aad  on  the  23d  of  October,  1907,  he  procured  a  citation 
from  the  Surrogate's  Court  of  Monroe  county,  where  the 
will  was  probated,  requiring  the  ^cecutors  to  show  cause  why 
tiiey  should  not  pay  the  judgment ;  and  on  the  13th  of  February, 
1008,  the  surrogate  made  a  decree  dismissing  the  proceeding 
"  without  prejudice  to  an  action  or  accounting  in  behalf  of 
the  petitioners."  It  will  be  observed  that  the  judgment  has 
not  been  formally  canceled  as  against  Bernard  W.  Tone,  but 
it  is  quite  plain  that  on  the  order  dismissing  the  complaint 
as  to  him  he  would  be  entitled  to  an  order  striking  his  name 
from  the  decision  and  judgment. 

The  argument  of  counsel  for  the  respondents,  as  I  under- 
stand it,  is  that  when  the  judgment  was  opened  as  to  one 
of  the  defendants,  although  it  was  allowed  to  stand  as  security, 
it  was,  in  effect,  opened  as  to  all,  and  that  when  the  com- 
plaint was  dismissed  as  to  one,  which  in  effect  vacated  the 
judgment  as  to  him,  it  must  be  deemed  to  have  been  vacated 
as  to  all.  He  cites  in  support  of  this  contention  HoJbrock 
V.  Murray  (5  Wend.  161);  Richards  v.  Walton  (12  Johns. 
434);  FarreU  v.  CaUcina  (10  Barb.  348),  and  Bamberg  v. 
International  Railway  Co.  (121  App.  Div.  1),  which  state  the 
general  rule  formerly  prevailing  that  an  entire  judgment 
against  several  defendants,  whether  in  an  action  in  tort  or 
upon  contract,  cannot  be  reversed  as  to  one  and  affirmed  as 
to  others,  and  if  reversed  as  to  one,  must  be  reversed  as  to 
all.  That  general  rule  has  since  been  declared  in  Altman 
V.  Hofeller  (152  N.  Y.  498),  wherein  exceptions  thereto  are 
stated  and  the  rule  is  confined  to  cases  where  a  new  trial 
of  issues  affecting  all  the  parties  is  granted,  and  when  all 
are  interested  in  any  judgment  1;^t  may  be  raidered,  and  in 
those  cases  the  rule  is  applied  to  the  end  that  there  may  not 
be  conflicting  judgments  in  the  same  action.  The  Court  of 
Appeals  had  occasion  to  consider  the  point  again  in  City  of 
Buffalo  V.  Z>.,  L.  &  W.  R.  R.  Co.  (176  N.  Y.  308),  and  there 
stated  the  rule  to  be  that  ^'  where  a  judgment  consists  of 
distinct  parts  so  separate  and  independent  in  form  and  nature 
as  to  be  easily  severed,  and  each  is,  in  fact,  a  distinct  adjudi- 
cation,'^ on  appeal  an  adjudication  not  affected  by  error  may 
be  affirmed  and  an  adjudication  affected  by  error  may  be 
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reversed  and  a  new  trial  granted  aa  to  that  portion  of  the 
issues  only,  and  that  the  rule  to  be  applied  "  depends  upon 
the  form  and  nature  of  the  judgment  rendered  rather  than 
upon  the  forum  of  the  action; ''  and  that  the  provisions  of 
section  1317  of  the  Code  of  Civil  Procedure  so  contemplate- 
The  opinion  in  that  case  plainly  shows  that  the  purpose  of  the 
rule  is  to  avoid  inconsistent  judgments  and  that  it  is  applicable 
alike  to  suits  in  equity  and  actions  at  law.  It  is  stated  in 
the  opinion,  however,  that  where  the  facts  with  respect  to 
an  independent  cause  of  action  or  distinct  adjudication  are 
found  by  special  verdict  or  separate  findings  by  the  court 
or  referee  and  judgment  is  entered  in  accordance  therewith, 
a  retrial  of  all  the  issues  is  not  required  for  an  error  affecting 
one  adjudication  only,  but  that  if  the  judgment  be  entire, 
it  cannot  "  without  confusion  and  danger  "  be  so  severed 
on  the  decision  on  appeal  as  to  grant  a  new  trial  of  part  of 
the  issues  only. 

The  cases  cited  by  the  respondents  are  all  actions  in  tort, 
and  the  rule  th^^ein  stated  in  so  far  as  it  relates  to  cases 
invdving  a  several  liability  has  been  repudiated,  and  it  is 
now  well  settled  that  in  such  cases*  there  may  be  an  affirmance 
as  to  one  and  a  reversal  as  to  another,  in  which  case  the  cause 
is  deemed  severed.  (Draper  v.  Interborough  Rapid  Transit 
Co.,  No.  £,  124  App.  Div.  357;  SchuU&r  v.  Robinson,  139  id. 
97;  Sayre  v.  Progressive  Construction  &  Leasing  Co.^  159 
id.  799;  Piper  v.  New  York  Stale  Railways,  185  id.  184, 
188;  Moskier  v.  City  of  Neiv  York,  190  id.  111.) 

I  am  of  opinion  that  those  decisions  relating  to  the  power 
of  the  court  with  respect  to  aflirming  or  reversing  an  entire 
judgment  on  a  point  which  should  necessarily  affect  all  the 
parties  ahke,  are  not  in  point.  We  are  not  considering  the 
effect  of  the  affirmance  or  reversal  of  a  judgment.  Although 
the  defendants  were  charged  with  a  joint  liability,  it  was 
not  incumbent  upon  the  plaintiffs,  at  the  risk,  as  at  common 
law,  of  having  their  complaint  dismissed,  to  establish  a  case 
against  all  of  the  defendants.  (Code  Civ.  Proc.  §§  1204, 
1205;  Pruyn  v.  Black,  21  N.  Y.  300;  Stemberger  v.  Bemheimer, 
121  id.  194.)  If  three  of  the  defendants  made  default  and 
the  plaintiff  was  unable  to  show  on  the  trial  of  an  issue  joined 
by  the  other  that  he  was  a  partner,  judgment  might  then 
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be  taken  or  entered  against  those  who  were  in  default;  but, 
of  course,  in  an  action  predicated  on  a  joint  Uability  only 
one  judgment  could  be  entered,  and,  therefwe,  it  eoudd  not 
be  entered  until  the  issues  were  disposed  of  as  to  all.  {Orr 
V.  McEwen,  16  Hun,  625;  Smith  v.  Weston,  81  id.  87;  Karon 
V.  Eisen,  128  N.  Y.  Supp.  137;  Brandagee  v.  Clearyy  152  id. 
628;  Code  Civ.  Proc.  §  1932.)  Here  the  judgment  was  regu- 
larly entered  against  all  of  the  defendants  and  the  default 
of  one  of  them  only  was  opened,  and  the  order  opening  it  in 
no  manner  affected  the  judgment  against  the  other  three. 
They  liad  notice  of  the  motion  to  open  the  default  and  opposed 
it.  If  they  claimed  that  the  order  affected  their  rights  and 
was  not  in  proper  form,  they  should  have  applied  to  have  the 
judgment  opened  as  to  them  also  or  have  appealed  from  the 
order,  and  if  they  desired  notice  of  further  proceedings  as 
between  the  plaintiffs  and  the  defendant  with  respect  to 
whom  the  default  was  opened,  they  should  have  had  a  pro- 
vision incorporated  in  the  order  requiring  that  such  notice 
be  given  to  them.  If  they  had  evidence  that  Bernard  W. 
Tone  was  a  partner,  they  should  have  presented  it  more  fully 
in  opposition  to  the  motion  to  open  the  default,  and,  after  the 
default  was  opened,  since  they  saw  fit  to  acquiesce  t^rein 
they  could  have  requested  that  the  issues  as  to  their  codef end* 
ant  be  tried  and  have  offered  to  furnish  to  the  plaintiff  the 
necessary  evidence  to  establish  the  partnership  and  thus  have 
insured  the  preservation  of  the  judgment  as  entered.  They 
were  claiming  no  relief  as  against  Bernard  W.  Tone  and  did 
not  ask  for  any  determination  of  rights  as  between  them  and 
their  codefendant,  as  they  might  have  done,  knowing  that 
he  disclaimed  liability  as  a  partner  (Code  Civ.  Proc.  §  521; 
Post  V.  Thomas,  180  App.  Diy.  627,  633),  and  they  had  no 
defense  to  the  claim  of  the  plaintiffs.  If  the  issues  as  between 
the  plaintiffs  and  Tone  had  been  subsequently  tried  and 
decided  adversely  to  him,  the  judgment  would  have  stood  as 
entered;  and  if  in  his  favor,  it  would  have  stood,  in  effect, 
as  modified  with  his  name  eliminated,  and  would  not,  I  think, 
have  been  deemed  canceled  as  to  the  other  defendants,  for 
otherwise  the  plaintiffs  would  but  have  to  go  through  the 
useless  ceremony  of  entering  the  judgment  over  again  against 
all  or  the  three  other  defendants  as  if  no  judgment  had  been 
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entered.  To  require  the  plaintiffs  in  that  event  to  enter  the 
judgment  anew  would  be  construing  the  order  as  opening  the 
default  and  judgment  as  to  all  of  the  defendants  which  plainly 
it  did  not  do.  I  see  no  reason  why  the  plaintififs,  in  an  action 
in  which  judgm^it  has  been  r^;ularly  entered  against  several 
defendants  and  opened  as  to  one  only  and  the  complaint 
thereafter  dismissed  as  to  him,  stand  in  a  different  position 
with  respect  to  the  defendants  as  against  whom  the  judgment 
has  not  been  opened  than  they  would  with  req)ect  to  such 
a  disnfissal  as  to  one  before  the  entry  of  any  judgment,  and 
in  such  circmnstances  if  judgment  had  not  been  entered  it 
is  i>erfectly  clear  that  the  plaintiffs  would  have  been  entitled 
to  enter  judgment  against  the  defendants  with  respect  to 
whom  the  complaint  had  npt  been  dismissed.  {Pruyn  v. 
Black,  supra;  Sternberger  v.  Bemheimer,  mpra.)  The  court 
had  jurisdiction  to  make  the  order  opening  the  default  in  the 
form  that  it  was  made;  and  as  I  view  the  case,  on  the  assiunp- 
tion  that  the  order  was  valid,  only  a  question  of  practice  is 
presented,  namely,  as  to  whether  it  was  incumbent  either 
on  the  plaintiffs  or  on  the  defendant  as  to  whom  the  default 
was  opened  to  give  notice  to  the  other  defendants  of  the 
further  steps  in  the  action,  or  whether  it  was  incumbent  on 
such  defendants,  if  interested  in  the  disposition  of  the  action 
as  to  their  codefendant,  to  demand  or  obtain  the  right  to 
notice  of  the  subsequent  proceedings,  or  to  ask  or  to  apply 
to  have  their  default  evened  also.  I  know  of  no  rule  or 
practice  requiring  service  of  notice  of  trial  or  notice  of  motion 
by  either  the  plaintiffs  or  the  defendant,  as  to  whom  the 
default  was  opened,  upon  the  defendants  who  were  in  default 
or  against  whom  the  judgment  had  already  been  entered, 
where,  as  here,  no  defendant  by  answer  served  on  a  codefend- 
ant has  required  a  determination  of  the  ultimate  rights  as 
between  him  and  a  codefendant.  By,  in  effect,  abandoning 
interest  in  the  further  proceedings  in  the  action  as  against 
their  codefendant  after  the  defatilt  was  opened  as  to  him, 
the  defendants  as  to  whom  the  judgment  and  default  were 
not  opened  took  the  risk  of  ha\dng  the  issues  as  between  the 
plaintiffs  and  their  codefendant  disposed  of  in  any  manner 
authorized  by  law  and  by  the  practice  of  the  court,  which 
included  a  dismissal  for  failure  to  prosecute.    Whether  tlie 
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issue  was  decided  in  favor  of  their  codefendant  on  the  merits 
or  determined  in  his  favor  by  dismissal  for  failure  to  prosecute, 
the  adjudication  would  not  be  an  adjudication  as  between 
them  and  their  codefendant  that  the  alleged  partnership  did 
not  exist  {Poet  v.  Thomas,  180  App.  Div.  627,  633;  Ostrander 
V.  Hart,  130  N.  Y.  406,  412;  Beveridge  v.  N.  7.  E.  R.  R.  Co., 
112  id.  1,  19;  Denike  v.  Denike,  44  App.  Div.  621;  affd.,  167 
N.  Y.  685;  Mahoney  v.  Prendergast,  58  Hun,  611;  12  N.  Y. 
Supp.  869;  Black  Judgm.  §  599);  and  on  paying  the  judgment 
they  would  still  have  a  right  to  contribution  from  their 
codefendant  on  establishing  that  it  was  a  copartnership 
liabiUty.  The  only  substantial  difference  between  their 
position  if  all  had  been  adjudged  liable  as  copartners  in  the 
former  action  and  their  position  with  their  codefendajit 
relieved  from  liability  to  the  plaintiffs  therein,  is  that  in  the 
former  case  the  judgment  would  be  an  adjudication  with 
respect  to  the  liability  of  their  codefendant  for  contribution, 
whereas,  with  the  complaint  dismissed  as  to  him  it  is  incum- 
bent on  them  to  establish  such  Uability  as  against  him;  but 
in  either  event  satisfaction  of  the  original  judgment  could 
be  enforced  against  copartnership  assets  and  such  assets 
would  have  to  be  resorted  to  first  for  the  satisfaction  of  the 
judgment  before  the  individual  property  of  any  copartner 
could  be  levied  upon  (See  Code  Civ.  Proc.  §  1935),  and  in  the 
event  only  of  one  copartner  being  obliged  to  pay  more  than 
his  share  of  the  judgment  would  he  be  entitled  to  contribution 
against  a  copartner. 

Counsel  for  the  respondents  finally  insists  that  the  decree 
of  the  Surrogate's  Court  of  Monroe  county  dismissing  the 
application  for  an  order  requiring  the  respondents  to  pay 
the  judgment  was  an  adjudication  exonerating  them  from 
liability.  Manifestly  it  was  not,  and  was  not  so  intended, 
for  it  was  expressly  made  without  prejudice  to  such  an  action 
as  this. 

For  these  reasons  I  think  the  learned  trial  court  erred  in 
dismissing  the  complaint  as  against  the  respondents.  It 
follows  that  the  findings  and  conclusions  inconsistent  with 
these  views,  to  be  specified  in  the  order,  should  be  reversed 
and  appropriate  findings  and  conclusions  of  law  in  accordance 
herewith  made,  and  that  the  judgment  should  be  reversed 
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with  costs  to  the  appellant,  and  judgment  entered  in  favor 
of  the  appellant,  with  costs. 

Clarke,  P.  J.,  Dowlino  and  Paob,  JJ.,  concur. 

Smith,  J,  (dissenting): 

I  dissent  upon  the  opinion  of  Mr.  Justice  Lehman  at 
Trial  Term. 

Judgment  reversed,  with  costs,  and  judgment  ordered  in 
favor  of  plaintiff,  with  costs.    Settle  order  on  notice. 


Elizabeth  Campbell,  as  Executrix,  etc.,  of  Charles 
HoFFERBERTH,  Dcccascd,  Respondent,  v.  Poland  Spring 
Company,  Appellant. 

First  Department,  April  8,  1921. 

Landlord  and  tenant  —  lease  under  seal  executed  by  attorney  in 
fact  without  signing  as  such  is  valid  —  executrix  pt  landlord  may 
sue  on  lease  —  decision  of  Special  Term  oTcmiling  demurrer  not 
law  of  case  where  defendant  answers  —  agreement  to  make  alter- 
ations before  lease  took  effect  waived  by  taking  possession  and 
paying  rent  —  plaintiff  need  not  allege  and  prove  alterations 
made  —  defendant  having  taken  possession  could  not  cancel 
lease  for  failure  to  make  alterations  —  amendment  to  complaint 

j    permitting  recovery  for  rent  after  action  commenced  improper. 

In  an  action  by  an  executrix  to  recover  rent  reserved  under  a  lease  of 
premises  for  three  years,  whioh  was  sealed  and  signed  by  the  son  of  testator 
under  a  power  of  attorney  but  which  did  not  purport  to  be  signed  by 
him  as  such,  held,  on  all  the  evidence,  that  the  lease  was  made  in  behalf 
of  and  solely  for  the  benefit  of  the  decedent,  and  that  this  was  reoognized 
and  well  understood  by  the  defendant. 

Though  the  lease  was  sealed,  a  seal  was  not  required  for  it  was  a  lease  for 
three  years  only,  and,  therefore,  an  action  was  maintainable  thereon  by  the 
representative  of  the  landlord. 

The  decision  of  the  Sx)ecial  Term  overruling  the  demurrer  to  the  complaint 
on  the  ground  that  the  lease  was  valid  for  a  term  of  one  year  only,  owing  to 
the  fact  that  it  was  under  seal  and  not  signed  by  the  deoedent  and  did  not 
purport  to  be  signed  for  him  by  an  attorney  in  fact,  was  not  the  law  of* 
the  case  and  did  not  preclude  a  recovery  for  rent  beyond  the  first  year, 
sinoe  the  defendant  by  answering  waived  any  benefit  whioh  It  might 
have  derived  from  the  adjudication. 
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The  express  provision  in  the  lease  that  it  was  not  to  become  binding  unless 
the  landlord  made  certain  alterations  and  repairs  was  waived  by  the 
defendant  taking  possession  of  the  premises  and  payiiig  the  rent  without 
the  changes  having  been  made. 

Accordingly  it  was  not  necessary  for  the  plaintiff  to  allege  and  prove  the 
making  of  changes,  but  it  was  for  the  d^endant,  if  it  claimed  any  relief 
on  account  of  such  failure,  to  plead  the  failure  as  a  defense  or  counterclaim. 

By  taking  possession  and  remaining  therein  and  paying  rent  for  a  long 
period,  defendant  waived  any  right  it  may  have  had  to  cancel  the  lease 
on  account  of  the  failure  of  the  landlord  to  make  the  agreed  alterations, 
at  least,  unless  it  satisfactorily  showed  that  it  was  induced  to  continue  in 
possession  by  assurances  on  the  part  of  the  landlord  that  he  would  com- 
plete performance  of  his  obligation. 

It  was  improper  for  the  trial  court  to  permit  an  amendment  to  the  complaint 
by  extending  the  demand  for  the  recovery  of  rent  to  the  two  months 
succeeding  the  commencement  of  the  action,  for  this  being  an  action  at 
law,  the  plaintiff's  right  to  recover  was  limited  to  the  amount  due  and 
owing  at  the  time  it  was  commenced. 

Appeal  by  the  defendant,  Poland  Spring  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plamtiflf, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  14th  day  of  August,  1020,  on  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Trial  Tain,  a  jury 
having  been  waived. 

Frank  Parker  Ufford,  for  the  appellant. 

Bertram  L.  Kravs  of  counsel  [Wesselman  &  Kraus,  attor- 
neys], for  the  respondent. 

Laughlin,  J.: 

The  recovery  was  for  rent  for  part  of  the  premises  known 
as  539  West  Twenty-first  street,  borough  of  Manhattan,  New 
York,  from  the  1st  day  of  August,  1915,  to  and  including 
the  month  of  March,  1917,  pursuant  to  the  terms  of  a  lease 
in  writii^.  In  the  month  of  March,  1914,  Charles  Hofferberth, 
since  deceased,  was  the  lessee  of  and  in  possession  of  the 
premises  under  a  long  term  lease  with  the  right  to  sublet. 
The  lease  on  which  the  recovery  was  had  is  dated  the  4th  of 
March,  1914,  and  is  for  the  term  of  three  years  commencing 
on  the  first  day  of  April  thereafter,  and  it  was  therein  recited 
that  it  was  made  between  the  decedent  as  party  of  the  first 
part  and  the  defendant  as  lessee  and  party  of  the  second  part. 
The  witness  clause  is  as  follows:    "/n  witness  whereof,  the 
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parties  of  these  presents  have  hereunto  set  their  haaods  and 
seals  the  day  and  year  first  above  written."  It  was  not 
signed  by  the  decedent,  but  by  C.  Fred  Hofferberth  with  the 
letters  "  L.  S."  opposite  his  signature,  and  the  only  acknowl- 
edgment for  the  landlord  was  by  him  individually.  The  rent 
was  $1,600  per  annum,  and  it  expressly  provided  that  it  waa 
to  be  paid  to  the  decedent  in  equal  monthly  installments  in 
advance  on  the  first  day  of  each  month  of  the  term,  and  that 
the  rent  for  the  first  month  was  to  be  paid  at  the  time  of  the 
signing  and  execution  of  the  lease. 

The  principal  point  presented  on  the  appeal  arises  on 
the  appellant's  contention  that  inasmuch  as  the  lease  was 
under  seal  and  was  not  signed  by  the  decedent,  no  action  can 
be  maintained  thereon  by  his  personal  representative.  The 
uncontroverted  evidaice  shows  that  the  defendant  entered  into 
possession  of  the  part  of  the  premises  covered  by  the  leajse  on 
the  day  the  term  eommyenced,  and  that  pursuant  to  negotiations 
conducted  between  or  on  behalf  of  the  parties,  an  agreement 
in  writing  evidenced  by  a  letter  from  the  decedent  to  the 
defendant  on  April  25,  1914,  and  from  the  defendant  to  him 
on  the  twenty-seventh  of  that  m<Mith,  supplemental  to  the 
lease,  which  was  for  the  two  lower  floors,  was  made  by  which 
the  lease  was  extended  to  the  third  floor  of  the  building  on 
the  premises;  that  the  defendant  remained  in  possession  and 
occupation  of  the  premises  covered  by  the  lease  and  supple* 
mental  agreement  until  the  20th  of  July,  1915,  when  it  removed 
therefrom;  that  the  defendant  by  sixteen  checks  to  the  order 
of  the  decedent  paid  the  rent  reserved  by  the  lease  and  supple- 
mental agreement  to  and  including  the  month  of  July,  1915, 
without  questioning  the  validity  of  the  lease.  It  was  not  shown 
when  the  decedent  died,  but  it  is  to  be  inferred  that  it  was 
not  until  after  the  defendant  removed  from  the  premises. 
Letters  testamentary  on  his  estate  were  duly  issued  to  the 
plflintiflf  on  the  21st  of  February,  1918.  The  plaintiff  alleged 
that  C.  Fred  Hofferberth,  who  signed  the  lease,  was  the  agent 
of  and  attorney  in  fact  for  the  decedent  imder  a  power  of 
attorney  duly  executed  under  bis  hand  and  seal,  and  that  as 
such  agent  and  attorney  in  fact  he  signed  and  executed  the 
lease  in  duplicate,  one  dupUcate  having  been  delivered  to  and 
retained  by  each  of  the  parties,  and  that  the  lease  was  so 
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executed  and  delivered  solely  for  and  on  behalf  of  and  for  the 
benefit  of  the  decedent.  The  power  of  attorney  was  duly 
executed  and  delivered  on  the  13th  day  of  July,  1908,  and  it 
conferred  upon  the  attorney  in  fact,  who  was  the  decedent's 
son,  full  authority  to  execute  leases  of  the  decedent^s  real 
estate.  It  is  not  shown  that  the  defendant  knew  of  the 
existence  of  the  power  of  attorney,  but  the  negotiations 
for  the  lease  and  supplemental  agreement  and  negotiations 
with  respect  to  certain  alterations  of  the  premises  that  were 
to  be  made  by  the  landlord  and  which  the  defendant  claims 
were  never  completed  as  agreed,  were  conducted  between  the 
defendant  and  the  decedent's  said  son;  and  it  was  fairly  to  be 
inferred  that  the  defendant  knew  that  the  lease  was  not  signed 
by  the  decedent,  but  by  his  son.  It  necessarily  follows  from 
these  facts  that  the  lease  was  made  in  behalf  of  and  sdely  for 
the  benefit  of  the  decedent,  and  that  this  was  reco^zed  and 
well  understood  by  the  defendant.  If  the  lease  were  one 
which  required  a  seal  to  render  it  valid,  no  action  cotdd  be 
maintained  thereon  in  behalf  of  the  decedent  {Schaefer  v. 
Henkel,  75  N.  Y.  378;  Henricua  v.  Englert,  137  id.  488,  494; 
Spencer  v.  Huntington,  100  App.  Div.  463;  affd.,  183  N.  Y.  606; 
Case  V.  Case,  203  id.  263),  but  the  lease  being  for  a  period 
of  only  three  years,  the  seal  was  surplusage,  and  that  being  so, 
the  facts  to  which  reference  has  been  made  warrant  an  action 
thereon  in  the  right  of  the  decedent.  {Schaefer  v.  Henkel, 
supra;  Townsend  v.  Hubbard,  4  Hill,  351;  Briggs  v.  Partridge, 
64  N.  Y.  357,  364.) 

A  demurrer  to  the  complaint  was  overruled  at  Special 
Term,  on  plaintiff's  motion  for  judgment  on  the  pleadings,  on 
the  ground,  according  to  the  order  and  opinion,  that  the  lease 
was  valid  and  enforcible  for  one  year,  but  for  a  no  longer 
period  owing  to  the  fact  that  it  is  a  sealed  instrument  and  was 
not  signed  by  the  decedent  and  does  not  purport  to  have  been 
signed  for  him  by  an  attorney  in  fact.  It  appears  to  be 
claimed  by  the  appellant  that  the  decision  on  that  motion  is 
the  law  of  the  case  and  precludes  a  recovery  of  rent  beyond 
the  first  year.  The  adjudication  on  the  demurrer  was  that  the 
complaint  was  good  but  only  for  rent  for  the  first  year;  but  the 
defendant  was  pven  leave  to  answer  and  it  did  so.  It  thereby 
waived  any  benefit  it  might  have  derived  by  the  adjudication, 
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if  it  had  rested  th^eon.  The  trial  court  would  have  been 
warranted  in  f dlowing  the  Special  Term  opinion,  which  was 
by  a  court  of  co-ordinate  jurisdiction^  but  the  decision  did  not 
remain  res  adjudicata  and  the  opinion  is  not  binding  on  this 
court. 

It  was  expresdy  provided  that  the  lease  was  not  to  be 
binding  unless  prior  to  the  1st  day  of  April,  1914,  the  lessor 
caused  to  be  made  certain  repairs  and  alterations,  specified 
in  a  letter  from  Hiram  Ricker  &  Sons,  who  owned  all  the 
capital  stock  of  the  defendant,  to  the  decedent  on  the  10th 
of  February,  1914.  The  defendant  was  desirous  of  using  the 
premises  as  a  warehouse  for  the  temporary  storage  of  Poland 
Spring  Water  in  original  sealed  receptacles  as  it  came  from 
the  spring,  until  sold  or  delivered  to  its  customers. 

The  decedent  was  the  lessee  and  in  possession  of  the  brick 
building  known  as  539  West  Twenty-first  street.  The  lease  to 
the  defendant  was  of  the  first  floor  front  from  a  brick  wall, 
which  completely  separated  the  front  from  the  rear,  and  of  the 
second  floor  front  extending  back  "  to  the  rear  stairs,"  by 
which  was  meant  a  stairway  leading  up  from  the  rear  part  of 
the  ground  floor  of  the  building.  The  decedent  was  in  the 
lumber  business,  and  he  used  the  ground  floor  back  of  the 
partition  wall  as  a  stable  for  some  of  his  horses.  He  kept  six 
there  at  the  time  of  making  the  lease,  and  later  only  three. 
The  second  floor  consisted  of  a  single  impartitioned  room 
running  from  the  front  to  the  rear  of  the  building  with  the 
stairway,  referred  to  in  the  lease,  leading  up  to  it  from  the 
stable.  During  the  negotiations  for  the  lease,  it  was  antici* 
pated  that  objectionable  odors  might  pass  from  the  stable  up 
through  the  stairway  to  the  second*  floor;  and  with  a  view  to 
shutting  them  off  from  that  part  of  it  which  was  let  to  the 
defendant,  it  was  provided  in  the  letter  referred  to  in  the  lease, 
among  other  things,  that  the  decedent  should  put  a  double- 
boarded  partition  covered  with  paper  and  without  any  door 
across  the  rear  of  the  second  floor  just  in  front  of  the  stairway, 
so  that  the  part  of  the  floor  occupied  by  the  defendant  should 
be  free  from  dust  and  odors  from  the  rest  of  the  building. 
The  work  of  constructing  this  partition  was  in  progress  when 
the  defendant  took  possession;  and  there  was  evidence  tending 
to  show  that  it  was  assured  that   the  partition  would  be 
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completed  as  agreed.  The  landlord  proceeded  with  the  work 
and  erected  a  single  board  partition  without  paper  covering  and 
with  one  door  which,  however,  was  required  by  the  authorities 
of  the  department  of  fire.  The  partition  was  completed  in  this 
manner  during  the  first  month  of  the  term.  On  the  part  of 
the  plaintiff  testimony  was  given  by  the  attorney  in  fact  to 
the  effect  that  there  was  no  complaint  by  the  d^endant  that 
the  partition  as  erected  was  not  a  substantial  compliance  with 
the  agreement  or  acceptable  to  the  defendant,  or  that  it 
admitted  to  the  part  of  the  building  occupied  by  the  defendant 
any  odors  or  would  admit  odors  to  a  greater  extent  than  if  it 
had  been  erected  in  strict  compliance  with  the  agreement, 
until  on  or  about  ten  days  before  the  defendant  vacated  the 
premises;  and  that  during  this  period  such  odors  as  came  from 
the  stable  decreased,  and  that  no  odor  from  it  passed  through 
this  partition  into  the  premises  leased  to  the  defendant.  On 
the  other  hand,  testimony  was  given  in  behalf  of  the  defendant 
by  its  president,  treasurer  and  an  employee  to  the  effect 
that  protests  were  made  to  the  attorney  in  fact  in  its  behalf 
by  them  against  the  partition  as  erected,  and  that  objection- 
able odors  from  the  stable  permeated  the  premises  occupied 
by  the  defendant  on  the  second  floor  owing  to  the  failure  of 
the  landlord  to  construct  the  partition  as  agreed,  and  that 
such  odors  increased  during  the  ensuing  year,  and  that  as  late 
as  March,  1915,  the  attorney  in  fact  promised  to  comply  with 
the  agreement  with  respect  to  the  partition.  The  defendant 
pleaded  and  claims  on  these  facts  that  the  failure  to  erect 
the  partition  as  agreed  and  the  objectionable  odors  entering 
the  premises  rented  to  defendant  constituted  both  a  breach  of 
a  condition  precedent  to  the  plaintiff's  right  to  recover,  and 
a  constructive  eviction.  The  trial  court  foimd  that  the 
partition  was  not  erected  as  agreed,  but  it  is  evid^it  that  the 
finding  was  largely  predicated  on  the  fact  that  there  was 
a  door  in  the  partition  which  had  been  lawfully  required  so 
that  it  could  not  have  been  so  constructed.  But  the  court 
made  no  specific  findings  as  to  whether  complaint  was  made  of 
the  partition  as  erected  or  a  promise  was  later  made  to  recour 
struct  the  partition  in  accordance  with  the  agreanent,  or 
whether  odors  entered  the  premises  leased  to  the  defendant  on 
the  second  floor,  as  claimed,  or  as  to  whether  the  defendant 
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vacated  the  premises  on  account  of  the  odor;  and  refused  to 
make  findings  requested  by  defendant  in  its  favor  on  those 
points. 

I  fail  to  see  any  force  in  the  contention  made  in  behalf 
of  the  appellant  to  the  effect  that  strict  performance  of  the 
agreement  with  respect  to  the  construction  of  the  partition 
was  a  condition  precedent  to  the  plaintiflF's  right  to  recover 
the  rent.  The  agreement  to  construct  the  partition  and  to 
make  other  changes  and  alterations  which  concededly  were 
made,  did  not  become  covenants  of  the  lease.  They  were 
referred  to  in  the  lease  merely  to  show  that  it  was  not  to  take 
effect  unless  the  changes  and  alterations  were  made  before 
the  commencement  of  the  term.  But  by  the  defendant's  taking 
possession  before  the  partition  was  completed  the  agreement 
underwent  a  modification.  If  the  defendant  so  took  possession 
on  the  assurance  that  the  partition  would  be  constructed 
as  agreed,  and  that  was  not  done,  it  might  have  constructed 
the  partition  itself  and  have  chaiiged  it  to  the  landlord;  and 
if  it  had  deemed  that  there  were  objectionable  odors  which 
could  thus  have  been  shut  off,  it  is  a  reasonable  inference 
that  it  would  have  done  so,  and  could  have  done  so  at  a 
small  cost.  The  learned  counsel  for  the  defendant  contends 
.that  the  partition  was  to  be  constructed  before  the  lease 
was  to  become  binding  and  that,  therefore,  it  was  necessary 
for  the  plaintiff  to  allege  and  prove  performance  of  this 
obligation  as  a  condition  precedent  to  his  right  to  recover 
rent,  or  to  allege  and  prove  a  waiver.  Plaintiff,  however, 
has  alleged  and  the  imcontroyerted  evidence  shows  a  waiver 
of  the  performance  of  this  obligation  as  a  condition  precedent 
to  the  lease  becoming  effective.  He  alleged  and  showed  that 
the  defendant  took  possession  under  the  lease  and  remained 
in  possession  and  paid  the  rent  for  the  period  specified.  In 
these  circumstances,  it  was  not  incumbent  upon  the  plaintiff 
to  allege  and  prove  the  construction  of  the  partition;  but  it 
was  for  the  defendant,  if  it  claimed  any  relief  on  accoimt 
of  such  f ailiu*e,  to  plead  the  failure  as  a  defense  or  counter- 
claim for  damages.  By  taking  possession  and  remaining 
in  possession  and  paying  the  rent  for  such  a  long  period, 
defendant  waived  any  right  it  may  have  had  to  cancel  the 
App.  Div.—  Vol.  CXCVI.         22 
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lease  on  account  of  the  failure  of  the  landlord  to  construct  the 
partition  as  agreed,  at  least,  unless  it  satisfactorily  showed 
that  it  was  induced  to  continue  in  possession  by  assurances 
on  the  part  of  the  landlord  that  he  would  complete  performance 
of  his  obligation.  (Butler  v.  CariUo,  88  N.  Y.  Supp.  941; 
HeiDbrun  v.  Aaronaony  116  id.  1096;  Seaboard  Realty  Co.  v. 
FvJlery  33  Misc,  Rep.  109.  See,  also,  Marks  v.  DeUagliOj 
56  App.  Div.  299.)  On  the  point  with  respect  to  whether  the 
defendant  was  given  such  assurance  and  induced  thereby  to 
remain  in  possession,  there  was  conflicting  testimony  as  there 
was  also  on  another  theory  claimed  by  the  defendant  which  is 
that  it  was  assured  by  the  landlord,  although  he  had  not  so 
agreed,  that  he  would  discontinue  the  use  of  the  stable  as  such. 
In  the  circumstances,  the  testimony  of  the  attorney  in  fact 
given  in  behalf  of  the  plaintiff,  to  the  effect  that  no  com- 
plaint with  respect  to  the  partition  or  odors  or  promise  to 
change  the  partition  as  constructed  or  to  change  the  use  of 
the  stable  was  made,  is  quite  as  probable  as  the  testimony 
offered  in  behalf  of  the  defendant  to  the  effect  that  such 
complaints  were  made  to  and  assurances  were  given  by  him; 
and,  therefore,  we  cannot  say  that  the  trial  court  erred  in 
refusing  to  find  in  favor  of  the  defendant  upon  the  issues 
of  fact,  to  which  reference  ha^  been  made,  and  we  would  not 
be  warranted  in  making  such  findings. 

The  court,  on  the  plaintiff's  motion  on  the  trial,  permitted 
an  amendment  of  the  complaint  by  extending  the  demand 
for  the  recovery  of  rent  to  the  two  months  succeeding  the 
commencement  of  the  action.  The  action  being  at  law, 
plaintiff's  right  to  recover  was  limited  to  the  amoimt  due 
and  owing  when  it  was  commenced.  {BuU  v.  RoUmhUdy 
4  N.  Y.  Supp.  826;  Trempe  v.  Perlman,  187  App.  Div.  745; 
Banigan  v.  Village  of  Nyack^  25  id.  150.) 

It  follows  that  the  judgment  should  be  modified  by  elimi- 
nating the  amount  recovered  for  rent  for  the  months  of 
February  and  March,  1917,  together  with  the  interest  thereon, 
and  as  so  modified  affirmed,  without  costs  to  either  party. 

Clabke,  p.  J.,  Sbhth,  Page  and  Greenbaitm,  JJ.,  concur. 

Judgment  modified  as  directed  in  opinion  and  as  so  modified ' 
affirmed,  without  costs.    Settle  order  on  notice. 
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Leo  Stern  and  Benjamin  Lowenstern,  Copartners^  Doing 
Business  under  the  Firm  Name  and  Style  of  Stern  & 
Lowensteen,  Respondents,  v.  Gage  Brothers  &  Company, 
Incorporated,  an  Illinois  Corporation,  Appellant. 

First  Department,  April  8,  1921. 

Sales  —  action  to  recoTor  balance  of  purchase  price  —  trial  —  when 
adjoumxnent  for  short  time  to  eaable  defendant  to  produce 
material  evidence  should  be  granted  —  admission  by  defendant 
as  to  price  per  yard  of  cloth  purchased  -^  recovery  cannot  be  had 
where  plaintiff  fails  to  prove  number  of  yards. 

In  an  action  to  reoover  the  purchase  price  of  silk  cloth  sold  to  the  defendant 
the  answffl*  put  in  issue  the  allegatiozis  of  the  complaint  and  pleaded 
a  counterclaim  in  which  it  was  admitted  that  the  contract  was  for  the  sale 
of  fifty  pieces  of  silk  goods  each  containing  sixty  yards,  at  one  dollar 
and  thirty-five  cents  per  yard.  The  counterclaim  was  withdrawn  at 
the  commencement  of  the  tarial,  but  the  court  ruled  that  the  allegationB 
therein  constituted  an  admission  by  the  defendant  that  it  agreed  to 
purchase  from  the  plaintiffs  fifty  pieces  of  goods  at  one  dollar  and  thirty- 
five  cents  per  yard,  and  the  plaintiffs  relying  upon  this  as  an  admission 
made  no  further  proof  ¥rith  respect  to  the  contract.  The  plaintiffs'  proof 
tended  to  show  delivery  to  the  railroad  company  at  a  certain  hour  of  a  case 
of  goods  containing  the  doth  and  that  a  case  of  goods  containing  the  quan- 
tity stated  would  weigh  from  400  to  450  poimds.  The  defendant  endeavored 
to  prove  by  agents  of  the  railroad  that  the  case  did  not  weigh  more  than 
300  pounds  and  was  not  delivered  for  several  hours  after  the  time  claimed 
by  the  plaintiffs,  but  this  evidence  was  excluded  on  the  ground  that  the 
witnesses  testifying  as  to  the  weight  could  not  testify  of  their  own 
knowledge  but  merely  from  the  records  of  the  railroad  company. 

Hdd,  that  an  application  made  by  the  defendant  for  an  adjournment  for  a 
few  hours  to  enable  it  to  show  the  time  when  the  goods  were  received  by 
the  carrier  and  the  weight  of  the  case  should  have  been  granted. 

If  the  defendant  had  been  permitted  to  show  that  an  employee  or  employees 
of  the  truckman  had  possession  of  the  case  for  upwards  of  four  hours 
longer  than  plaintiffs  claimed,  and  that  the  case  weighed  only  300  pounds 
when  delivered  to  the  carrier,  that  would  have  been  cogent  evidence  either 
that  fifty  pieces  were  not  packed  in  the  case  or  that  the  pieces  were  much 
smaller  in  yardage  than  was  contemplated  by  the  contract  and  than 
the  yardage  for  which  the  plaintiffs  recovered,  or  that  about  two-fifths  of 
the  goods  had  been  removed  from  the  case  before  it  was  delivered  to  the 
defendant  by  delivery  to  the  carrier. 
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The  plaintiffs  were  aot  entitled  to  recover,  however,  sinoc^  they  failed  to 
prove  the  number  of  yards  of  silk  placed  in  the  case;  that  was  essential 
since  they  relied  solely  on  the  admission  of  the  defendant  that  the  pnrohase 
price  of  the  goods  was  one  doUar  and  thirty-five  cents  per  yard. 

Appeal  by  the  defendant,  Gage  Brothers  &  Company, 
Incorporated,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiflfs,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  8th  day  of  June,  1920,  on  the  verdict 
of  a  jury  for  $2,372.03,  rendered  by  direction  of  the  court,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  24th 
day  of  June,  1920,  denying  defendant's  motion  for  a  new  trial 
made  upon  the  ntiinutes. 

Leonard  J,  Obermeier  of  counsel  [Baker  &  Obermeier, 
attorneys],  for  the  appellant. 

Oswald  N.  Jacoby  of  coimsel  [Louis  HaUe,  attorney],  for 
the  respondents. 

LAUomiiN,  J.: 

Plaintiffs,  comprising  the  copartnership  firm  of  Stem  & 
Lowenstem,  brought  this  actibn  to  recover  of  the  defendant, 
tin  Illinois  corporation,  a  balance  of  the  purchase  price  of 
silk  goods  sold  and  delivered.  The  answer  put  in  issue  the 
allegations  of  the  complaint  with  respect  to  the  sale  and 
delivery  of  the  goods,  which  were  not  paid  for,  and  pleaded 
a  counterclaim  based  6n  a  contract  alleged  to  have  been 
made  on  the  same  day  as  the  contract  of  sale,  on  which  the 
action  is  founded,  by  which  plaintiflfs  agreed  to  sell  and 
deliver  to  the  defendant  fifty  pieces  of  silk  goods,  each  con- 
taining sixty  yards,  at  one  dollar  and  thirty-five  cents  per  yard, 
imder  which  it  alleged  that  plaintiflfs  delivered  thirty  pieces 
but  failed  to  deliver  the  remaining  twenty  pieces.  The 
counterclaim  was  withdrawn  at  the  commencement  of  the  trial. 
At  the  request  of  the  plaintiflfs  the  court  ruled  at  the  outset 
that  the  allegations  in  the  coimterclaim  constituted  an 
admission  by  the  defendant  that  it  agreed  to  purchase  of  the 
plaintiflfs  fifty  pieces  of  goods  at  one  dollar  and  thirty-five 
cents  per  yard.  The  plaintiflfs  rehed  upon  that  and  made  no 
further  proof  with  respect  to  the  contract  or  to  when  or  how 
the  goods  were  to  be  delivered.  Plaintiflfs'  shipping  clerk 
testified  that  on  the  23d  of  October,   1919,  he  assisted  in 
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packing  fifty  pieces  of  taffeta  silk  goods  in  a  wooden  case^ 
made  of  inch  or  inch  and  a  quarter  boards  about  thirty-eight 
inches  long  and  wide  and  thirty-three  or  thirty-four  inches 
high  and  that  when  the  fifty  pieces  were  in  the  ban,  there  was 
a  space  of  ten  or  twelve  inches  on  top,  which  was  larger  than 
it  should  have  been  for  a  shipm^at  of  liiat  size^  and  that 
some  pieces  of  boards  were  put  in  the  case  on  top  of  the  silk 
so  that  it  would  not  shake  and  nailed  down  tight  against  the 
goods,  and  that  the  case  was  then  covered  with  boards  of  the 
same  kind  of  which  it  was  made  and  they  were  firmly  nailed 
and  quarter  inch  wire  was  wound  around  the  outside  of  the  box 
each  way  and  nailed,  it  was  then  addressed  by  writing  on  it 
with  a  brush  and  black  ink, ''  Gage  Brothers,  Chicago,  Illinois;" 
that  when  this  was  finished  it  was  late  in  the  aftemooii  and 
the  box  remained  in  the  plaintiffs'  place  of  business  until  the 
next  morning  between  nine  and  ten  o'clock,  when  it  was 
delivered  to  a  representative  of  the  Faultless  Trucking  Com* 
pany,  which  did  all  the  trucking  for  the  firm,  by  taking  and 
placing  it  opposite  the  plaintiffs'  place  of  business  on  the 
sidewalk  in  front  of  the  office  of  the  trucking  company  on 
Thirty-first  street  near  Fourth  avenue,  and  that  the  box  had 
not  been  opened  in  the  meantime.  The  plaintiff  Lowenstem 
testified  that  he  checked  the  goods  as  they  were  packed  into 
the  box  on  October  twenty-third,  and  that  there  were  fifty 
pieces  about  thirty  inches  wide  wrapped  in  regular  silk  wrappers 
and  numbered  corresponding  with  the  charge  ticket  which  he 
held  and  used  in  checking  them;  that  Jacobs  called  off  the 
piece  nmnbers  and  yardages  and  he  compared  them  with  the 
charge  ticket,  and  that  after  the  fifty  pieces  had  been  placed 
in  the  case,  the  remaining  space  was  packed  and  the  box  was 
closed,  fastened  and  addreraed  as  Jacobs  stated;  and  that  it 
was  likewise  written  on  the  box  that  it  was  from  the  plaintiffs, 
and  that  their  number  of  the  case,  1159,  was  also  marked  on 
the  box;  that  at  the  same  time  he  filled  in  in  triplicate  blank 
memoranda,  somewhat  in  the  form  of  a  bill  of  lading,  specifying 
the  date,  the  consignee,  destination,  the  c(»isignor  and  the 
description  of  the  goods  as  one  case  of  dry  goods,  number  1159. 
One  memorandum  bearing  the  stamp,  ''  United  States  R.  R. 
Administration,  Lehigh  Valley  R.  R.  Received  Oct.  24, 
1919,  Pier  66,  N.  R.,  N.  Y.,"  was  received  in  evidence. 
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Lowenstem  further  testified  that  the  case  was  left  in  the 
plaintiffs'  place  of  business  that  night  and  he  locked  the 
door,  and  only  he  and  his  partner  had  keys,  and  that 
the  case  appeared  to  be  in  the  same  condition  the  next 
morning;  Uiat  they  did  not  weigh  the  case  but  that  a 
case  of  fifty  pieces  would  weigh  from  400  to  450  pounds;  that 
on  receiving  complaint  from  the  defendant  that  the  case  was 
short  twenty  pieces,  plaintiffs  made  a  claim  against  the  carrier 
for  the  loss  thereof.  On  objection  interposed  by  the  counsel 
for  the  plaintiffs,  defendant  was  not  permitted  to  show  what 
resulted  from  the  plaintiffs'  making  the  claim  against  the 
carrier  and  it  duly  excepted.  That  became  immaterial  for, 
without  any  evidence  as  to  what  the  contract  was  in  that 
regard,  the  court  ruled  that  the  delivery  to  the  carrier  was 
delivery  to  defendant,  and  its  attorney  after  at  first  objecting 
finally  acquiesced  in  the  ruling.  An  employee  of  the  trucking 
company  testified  that  he  receipted  to  the  plaintiffs  for  the 
case,  closed  and  secured  as  claimed  by  them,  on  the  morning 
of  the  twenty-fourth,  and  assisted  in  taking  it  across  the 
street  and  placing  it  on  the  sidewalk  in  front  of  the  trucking 
company's  office;  but  his  only  recollection  with  respect  to  the 
date  was  from  his  boss  coming  to  him  and  stating  that  a  case 
was  stolen  or  lost  and  on  his  inquiring  how  the  boss  knew 
that  he  took  it  out,  he  was  shown  a  receipt  dated  October 
twenty-fourth,  with  his  name  on  it.  The  witness  admitted 
that  he  had  been  convicted  by  the  Court  of  Special  Sessions 
in  New  York  of  petit  larceny  two  years  before  and  imprisoned 
therefor  seventeen  months.  Plaintiffs'  stock  clerk  testified 
that  he  assisted  Jacobs  in  packing  the  fifty  pieces  of  goods 
and  checked  them  off  as  they  were  put  into  the  case,  and 
that  the  case  was  closed  and  fastened  as  already  stated  and 
left  there  that  night,  and  that  it  appeared  to  be  in  the  same 
condition  the  next  morning  when  it  was  taken  out.  A  pubUc 
truckman,  conducting  business  under  the  name  of  the  Faultless 
Trucking  Company,  testified  that  the  case,  closed  and  fastened 
as  already  stated,  was  brought  over  from  plaintiffs'  place 
of  business  and  placed  on  the  sidewalk  on  the  morning  of 
October  twenty-fourth  and  put  on  a  truck  driven  by  one 
Mauer  for  shipment;  and  that  the  plaintiffs  made  complaint 
to  him  of  the  loss  of  these  goods  and  had  made  a  complaint 
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to  him  before  that  goods  had  been  lost  while  in  his  possession. 
Mauer  testified  that  he  drove  the  truck  with  the  case  to  the 
Lehigh  Valley  pier  No.  66,  at  the  foot  of  Twenty-seventh  street, 
and  left  it  there  in  the  same  condition  in  which  he  received  it, 
about  twenty-five  minutes  before  eleven  in  the  morning;  that 
it  was  fastened  as  already  described,  and  that  he  delivered  the 
memoranda  which  have  been  described,  in  triplicate  to  the 
checker  of  the  carrier,  who  retained  one  and  stamped  and  signed 
the  other  two  and  returned  them  to  him;  that  the  freight  traffic 
on  the  railroads  was  very  heavy  at. that  time,  and  that  the 
case  was  not  weighed  at  the  pier  before  he  left.  This  is  the 
substance  of  all  the  material  evidence  offered  by  the  plaintiffs. 
Defendant  moved  to  dismiss  the  complaint  on  the  ground 
that  delivery  to  it  had  not  been  shown.  The  court  ruled  that 
delivery  to  the  carrier  was  delivery  to  the  defendant.  The 
record  shows  that  at  this  point  counsel  for  the  plaintiffs  stated, 
"  $2,319.85,  with  interest  from  January  2nd,  1920,  the  interest 
is  $46.38,"  whereupon  the  court  remarked,  "  Subject  to 
correction."  Defendant  then  called  the  assistant  to  the  agent 
of  the  Lehigh  Valley  Railroad  Company  at  pier  66,  and  he 
testified  that  he  knew  something  about  this  case.  He  was 
then  asked  at  what  time  of  day  it  was  received  at  the  pier 
and  he  said  that  he  did  not  receive  it  personally  but  he  had  the 
records  and  that  he  could  only  testify  from  what  the  records 
showed.  He  was  asked  to  examine  the  records  and  see  if  he 
could  tell  when  the  case  was  received,  whereupon  the  court 
asked  whether  the  records  were  in  his  handwriting,  and  on  his 
answer  in  the  negative  the  court  excluded  the  evidence.  The 
witness  produced  the  copy  of  the  bill  of  lading,  being  the 
memorandum  delivered  to  the  carrier  by  the  cartman,  and  it 
was  offered  in  evidence  and  objected  to  on  the  ground  that  it 
purported  to  have  on  it  writings  not  there  when  it  was  delivered 
by  the  plaintiffs.  Evidently  the  only  additional  writing  was 
the  weight  of  the  case,  which  was  written  in  as  300  pounds. 
The  court  received  it  but  excluded  the  weight.  The  witness 
was  then  asked  whether  the  time  of  the  receipt  of  a  case  of 
goods  is  marked  on  the  paper  when  it  is  received,  but  the  court, 
on  plaintiffs'  objection,  excluded  it  as  immaterial  and  ruled 
that  all  it  was  necessary  for  the  plaintiffs  to  show  was  deUvery 
to  the  carrier  in  good  condition,  and  that  the  time  of  delivery 
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made  no  diff^ence.  Counsel  for  the  defendant  said  that 
he  had  a  right  to  refute  the  testimony  that  the  case  was 
delivered  in  the  morning.  The  court  ruled  that  such  evidence 
was  inunaterfal  but  that  the  defendant  might  offer  evidence  to 
negative  the  testimony  that  the  case  was  delivered  in  good 
condition  and  could  offer  no  other  evidence  and  gave  defendant 
an  exception  and  refused  to  hear  further  argument  thereon. 
The  witness  f urth^  testified  that  it  was  not  the  custom  to 
weigh  goods  as  soon  as  received  but  that  they  were  weighed 
before  being  loaded  on  the  cars  and  that  he  knew  by  the  records 
of  the  carrier  when  the  case  was  loaded  onto  the  car  for  ship- 
ment. He  was  asked  how  much  the  case  weighed  when  placed 
on  the  car,  and  this  was  objected  to  and  excluded  evidently 
on  the  ground  that  the  witness  only  knew  from  the  records. 
The  witness  was  further  asked  whether  he  sent  on  to  the  point 
of  destination  a  charge  slip  for  the  weight  of  the  merchandise. 
This  was  objected  to  and  sustained.  Counsel  for  defendant 
thereupon  stated  that  he  was  trying  to  establish  ''  the  wei^t 
of  the  case  when  it  was  received  "  by  the  carrier.  The  court 
ruled  that  that  was  immaterial  and  subsequently  announced 
that  in  view  of  the  witness'  testimony  that  the  case  was  not 
weired  until  put  on  the  car,  the  defendant  could  not  show  its 
weight,  and  gave  defendant  an  exception.  At  this  stage  of  the 
trial,  counsel  for  the  defendant  requested  an  adjoiurunent 
until  two  o'clock  hi  the  afternoon  to  enable  him  to  show  when 
the  case  was  received  by  the  carrier  and  its  weight  at  that 
time.  Hie  court  refused  to  grant  an  adjournment  and  directed 
him  to  proceed  with  the  case.  Defendant  proceeded  to  read 
the  deposition  of  one  Skinner,  a  teamster  in  the  employ  of  the 
defendant  in  Chicago.  His  testimony  with  respect  to  receiving 
this  case  of  goods  from  the  carrier  at  Chicago  and  its  weight 
was  excluded,  as  was  also  other  testimony  by  deposition  with 
respect  to  the  contents  of  the  case  when  received  by  the 
defendant  in  Chicago,  including  testimony  showing  that  the 
space  in  the  box  above  the  goods  was  not  filled  as  claimed  by 
the  plaintiffs,  and  the  weight  and  yardage  of  the  silk.  Counsel 
for  the  defendant  then  informed  the  court  that  he  expected  to 
be  able  to  prove  by  the  assistant  manager  of  the  carrier  the 
time  when  the  case  was  delivered  to  it  and  its  weight  when 
received,  and  that  this  evidence  would  show  that  there  could 
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not  have  be«i  fifty  pieees  of  goods  in  the  box  as  claimed  by 
the  plaintiffs  and  that  the  case  was  not  ree^ved  until  ^iree 
o'clock  that  afternoon  and  ivinghed  only  approximatdy  300 
pounds,  and  that  he  relied  on  making  this  proof  by  the  witness 
he  had  called  but  that  he  had  been  blocked  in  so  doing.  The 
court  announced  that  the  subject  had  been  ruled  on  and  that 
defendant  had  been  ^ven  the  benefit  of  an  exception,  and 
Bsked  if  the  defendant  had  any  further  proof  and  was  informed 
that  it  had  not  just  then.  The  court  thereupon  announced 
that  the  defendant  rested*  Plaintiffs  then  moved  for*  a 
direction  of  a  verdict  for  $2,372.03.  The  motion  was  granted 
and  the  defendant  excepted. 

We  are  of  opinion  that  in  the  drcumstanoes  the  court 
should  have  granted  the  indulgence  with  respect  to  an  adjourn* 
ment  for  the  very  short  time  requested,  and  the  plaintiffs, 
having  objected  to  the  evidence  of  what  was  shown  by  the 
records  of  the  carrier,  should  have  joined  in  the  request. 
If  the  defendant  had  be^i  parmitt'ed  to  show  that  an  employee 
or  employees  of  the  truckmflai  had  possession  of  the  case  for 
upwards  of  four  ho\irs  longer  than  plaintiffs  claimed,  and  that 
the  case  weighed  only  300  pounds  when  delivered  to  the  cameiry 
that  would  have  been  very  cogent  evidence  either  that  fifty 
pieces  were  not  packed  in  the  case  or  that  the  pieces  were  much 
smaller  in  yardage  than  was  contemplated  by  the  contract  and 
than  the  yardage  for  which  the  plaintiffs  have  recovered,  or 
that  about  two-fifths  of  the  goods  had  been  removed  from  the 
case  before  it  was  delivered  to  the  defendant  by  delivery  to  the 
carri^.  There  appears  to  have  been  no  reason  to  question 
the  good  faith  of  the  application  for  this  short  postponement, 
and  it  is  evident  that  the  witness  who  was  on  the  stand  had 
the  original  records  of  the  carrier  showing  the  facts  as  claimed 
by  the  defendant.  It  is  not,  however,  necessary  to  decide 
whether  we  would  be  warranted  in  reversing  on  this  ground, 
for  evidently  owing  to  the  hasty  manner  in  which  the  trial 
was  oondueled)  irfaintiffs  failed  to  prove  the  yardage  of  the 
silk  jriaced  in  the  case.  That  was  essential  since  they  relied 
solely  on  the  admission  of  the  defendant  contained  in  its 
counterclaim  that  the  purchase  price  of  the  goods  was  one 
dollar  and  thirty^ve  cents  per  yard*  There  is  no  evidence  as 
to  the  number  of  yards  in  all  or  any  of  the  fifty  pieces  claimed 
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to  have  been  packed  in  the  case,  and  it  is  quite  evident  that  the 
pieces  might  have  contained  much  less  than  that  yardage. 
Coimsel  for  the  respondents  ai^es  in  effect  that  counsel  fcN* 
the  apfpellant  should  have  objected  to  the  statement  by 
plaintiffs'  counsel'  of  the  amount  claimed,  and  should  have 
moved  to  dismiss,  and  should  have  objected  to  the  direction  of 
a  verdict  on  this  ground.  In  the  circumstances,  plaintiffs 
after  having  succeeded  in  preventing  the  defendant  from 
having  the  benefit  of  evidence  *which  evidently  existed  aad 
would  have  presented  an  issue  of  fact  for  the  jiury,  are  not  in 
a  position  to  complain  that  counsel  for  the  defendant  did  not 
assist  them  in  proving  their  cause  of  action;  and  his  failure 
to  point  out  the  specific  omission  in  the  plaintiffs'  proof  cannot 
be  deemed  to  supply  the  necessary  evidence,  llie  plaintiffs 
knew  before  the  action  was  brought  that  the  defendant  claimed 
that  it  had  not  received  all  of  the  goods,  and  it  was  incumbent 
on  the  plaintiffs  to  show  the  dehvery  to  the  carrier  of  the 
precise  number  of  yards  of  goods  on  which  it  claimed  a  right 
to  recover.  That  it  did  not  do  and,  therefore,  the  recovery 
cannot  stand. 

It  follows  that  the  judgment  and  order  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event 

Clarke,  P.  J.,  Smith,  Page  and  Greenbaum,  JJ., 
concur. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 


Geobgi:  J.  Low,  Respondent,  v.  Frederick  Munroe  Dteb, 
Also  Known  as  F.  Munroe  Dyer,  Appellant. 

First  Department,  April  8,  1021. 

Contracts  —  consideration  —  action  to  rocoTcr  additional  oompen- 
sation  for  special  services  rendered  —  effect  of  release  which 
plaintiff  signed  in  belief  that  it  was  receipt  only. 

In  an  action  to  reoover  a  balance  alleged  to  be  due  under  a  written  agreement 
made  by  the  defendant  with  the  plaintiff  whioh  recited  ''  Confirming  my 
verbal  agreement  with  you  for  extra  compensation  to  you  for  your  special 
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services  in  estimating  the  value  *  *  *  also  confirming  my  personal 
conversation  with  you  and  my  subsequent  conversation  by  telephone, 
I  agree  now  to  give  you  Ten  Thousand  Dollars  *  *  *  and  I  guarantee 
that  this  payment  will  be  made  to  you  within  thirty  days  from  this  date/' 
it  appeared  that  the  plaintiff  before  rendering  the  special  services  had 
been  in  defendant's  employ;  that  after  entering  upon  the  special  services 
mentioned  in  the  agreement  the  plaintiff  was  made  president  of  a  coiv 
poration  at  a  fixed  salary  and  that  the  def^idant  pursuant  to  an  agree- 
ment gave  the  plaintiff  certain  stock  in  that  corporation;  that  at  the  time 
the  stock  was  given  to  the  plaintiff  he  signed  what  was  represented  to 
him  to  be  a  receipt  for  the  stock,  but  which  was,  in  fact,  a  general  release 
by  the  plaintiff  individually  and  as  an  officer,  etc.,  of  the  corporation 
to  the  defendant,  and  that  thereafter  the  agreement  in  suit  was  executed. 
The  defendant  pleaded  as  a  defense  that  there  was  no  oomderation 
fdor  the  agreement, 

Hdd,  that  the  fact  that  the  services  tor  which  the  plaintiff  was  to  receive 
additional  compensation  were  special  services,  establishes  a  sufficient 
consideration. 

The  release  was  not  pleaded  by  the  defendant  and  no  motion  was  made 
to  dismiss  the  complaint  on  the  ground  that  the  release  disproved  the 
ezistenoe  of  any  consideration  and  that  no  new  consideration  had  been 
abown,  but  the  question  of  consideration  and  as  to  whether  the  plaintiff 
was  induced  to  execute  the  release  in  the  belief  that  it  was  a  reeeipt  wes 
submitted  to  the  jury,  and  on  the  evidence  the  jury  was  warranted  in 
finding  that  the  release  was  not  intended  to  relate  to  the  claim  in  suit, 
and  that  if  it  was,  the  plaintiff  was  induced  to  sign  it  by  a  material 
misrepresentation,  and,  therefore,  was  not  bound  by  it. 

AppRiOi  by  the  defendant,  Frederick  Mnnroe  Dyer,  from 
a  judgment  of  the  Supreme  Court  m  favor  of  the  plamtiif, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  New  York 
cm  the  1st  day  of  November,  1920,  on  the  verdict  of  a  jury 
for  $5,140,  and  also  from  an  order  entered  in  said  clerk's 
office  cm  the  16th  day  of  November,  1920,  denying  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

WiUiam  J.  Dawley  of  counsel  [William  A.  Sweet,  attorney], 
for  the  appellant. 

Russell  W.  Leary,  for  the  respondent. 

Lauqhun,  J.: 

The  recovery  was  for  a  balance  of  $6,000  unpaid  on  an 
agreement  in  writing  made  by  the  defendant  with  the  plaintiff 
on  the  8th  of  April,  1920,  as  follows: 
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"  Greenport,  Sttffolk  County,  N.  Y. 
*'ApraSth,  1920. 
"  Mr.  George  J.  Low, 

"  Greenport,  L.  I.: 
"  Confinning  my  verbal  agreement  with  you  for  extra  com- 
pensation to  you  for  your  special  services  in  estimating  the 
value  and  in  selling  the  machinery  of  the  Woodbury  Granite 
Company;  also  confirming  my  personal  conversation  with 
you  and  my  subsequent  conversation  by  telephone  I  agree 
now  to  give  you  Ten  Thousand  Dollars  ($10,000.00)  in  current 
funds  as  soon  as  I  receive  bill  of  sale  for  the  Hydro-Electric 
properties  from  Mr.  W.  C.  CliflFord  and  I  guarantee  that 
this  payment  will  be  made  to  you  within  thirty  days  from 
this  date.  Signed    F.  MXJNROE  DYER.'" 

The  defendant  admitted  the  making  of  the  agreement 
by  failing  to  deny  it,  and  alleged  as  defenses  that  it  was 
made  without  consideration,  and  that  the  balance  was  not  due 
and  was  not  to  become  due  until  thirty  days  after  he  received 
the  bill  of  sale  referred  to  in  the  agreement.  The  defendant, 
however,  by  the  agreement  plainly  guaranteed  that  pajrment 
would  be  made  within  thirty  days;  and,  therefore,  the  only 
point  requiring  discussion  is  whether  there  was  any  con- 
sideration for  the  agreement. 

The  plaintiff,  called  by  defendant,  testified  that  he  entered 
the  employ  of  the  defendant  on  the  17th  of  April,  1917,  and 
continued  in  his  employ  until  the  1st  of  July,  1919;  that 
there  was  no  definite  arrangement  with  respect  to  his  salary, 
but  that  he  had  a  drawing  account  of  $300  per  month;  that 
in  the  month  of  April,  1918,  the  defendant  came  to  han  and 
said  that  a  man  named  Clifford  was  there  and  had  a  propo- 
sition from  the  owners  of  the  Woodbury  Granite  Company  for 
the  sale  of  its  business,  and  that  CUfford  was  desirous  of  having 
him  finance  it  on  a  "  fifty-fifty  "  basis;  and  that  as  he  knew 
nothing  about  machinery  and  plaintiff  was  very  e^q)^enced 
with  respect  thereto,  he  would  like  to  have  him  look  over  an 
inventory  of  the  machinery  which  Clifford  had  and  see  what  it 
was  worth ;  that  he  did  so  and  informed  defendant  that  he  would 
not  express  an  opinion  with  respect  to  the  machinery  without 
seeing  it,  but  that  the  inventory  looked  good  and  like  a 
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Christmas  present  and  he  doubted  whether  Clifford  had 
authority  to  make  the  offer;  that  at  the  request  of  the  defend- 
ant Clifford  went  to  Boston  and  obtained  written  authority, 
and  on  his  return  with  it  the  defendant  asked  the  witness 
to  go  to  Vermont  with  hhn  to  look  at  the  machinery  and 
they  wait  there,  remaining  sev^al  days  and  examined  it, 
and  after  returning  he  advised  the  d^endant  that  it  was  a 
good  preposition  and  to  accept  it,  and  the  defendant  did  so 
and  stated  that  as  he  knew  nothing  about  machinay  he  would 
depend  on  the  plidntiff  to  handle  the  sale  of  it;  that  the 
witness  then  said  to  the  defendant  that  they  could  consoli- 
date the  Woodbury  Granite  office  with  the  defendant's  office 
in  New  York,  and  that  he  would  need  a  stenographer  and  could 
go  on  without  any  interferwce  with  the  defendant's  office; 
that  this  was  done,  and  the  services  of  the  Woodbury  Granite 
Company's  stenographer  were  retained  to  assist  the  plaintiff; 
that  from  April  seventeenth  to  July  first  he  devoted  all  his 
time  to  that  work,  occasionally  going  to  the  defendant's  office 
downtown;  and  that  on  July  first  the  defendant  made  him 
president  of  the  Greenport  Ship  Company  at  a  salary  of 
$6,000  per  annum,  and  he  was  then  taken  c^  the  defendant's 
personal  payroll;  that  the  defendant  instructed  him  to  speid 
half  his  time  at  Greenport  and  the  other  half  on  the  Woodbury 
Granite  proposition;  that  the  defendant  agreed  to  pay  $150,000 
for  the  Woodbury  Granite  machinery;  that  he  sold  part 
of  the  machinery  for  $89,000  and  he  continued  to  devote 
hie  time  to  disposing  of  it  imtil  Novemb^  twenty-fifth;  that 
the  defendant  had  promised  him  some  of  the  stock  of  the 
Greaiport  Ship  Company  and  told  him  shortly  before  the  26th 
of  January,  1920,  that  when  he  came  down  to  the  annual 
meeting  he  would  give  it  to  him,  and  did  so  on  January  tw^ity- 
sixth,  giving  him  common  stock  of  the  par  value  of  $50,000, 
and  at  the  same  time  requested  him  to  sign  a  receipt  which 
the  d^endant  presented,  and  that  without  reading  it  care* 
fully  and  regarding  it  as  a  receipt  for  the  stock  he  signed  it^ 
The  paper  referred  to  as  a  receipt  was  in  fact  a  general  release 
by  the  plaintiff  individually  and  as  an  officer,  director  and 
stodkholder  of  the  Greenport  Ship  Company,  Inc.,  to  the 
defendant,  but  it  was  in  typewriting  on  an  ordinary  sheet  of 
typewriting  paper  and  recited  a  consideration  of  one  dollar 
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and  other  valuable  consideration.  The  defendant  did  not 
plead  the  release,  but  it  is  now  clahned  that  it  released  and 
discharged  the  defendant  from  any  liability  for  services  in 
connection  with  the  purchase  or  sale  of  the  Woodbury  Granite 
Company  machinery  and  that,  therefore,  there  was  no  con- 
sideration for  the  agreement  on  which  the  action  is  predicated, 
which  was  executed  on  the  eighth  of  April  thereafter.  The 
release  Was  signed  in  the  presence  of  the  d^endant  and  pf  his 
attorney  herein,  who  signed  it  as  a  witness,  but  neither  the 
defendant  nor  his  attorney  controverted  the  testimony  of  the 
plaintiff  with  respect  to  the  representation  that  it  was  a  receipt 
for  the  stock  of  the  Greenport  Ship  Company.  The  plaintiff 
also  testified  that  in  consideration  of  the  services  rendered  by 
him  with  respect  to  the  Woodbury  Granite  Company  business 
the  defendant  agreed  that  he  was  to  be  ''  in  on  the  deal,''  but 
that  there  was  no  definite  imderstanding  at  the  time  with 
respect  to  the  extent  of  his  participation,  and  that  on  his 
management  the  defendant's  expectations  with  respect  to  the 
venture  were  more  than  realized.  It  appears  that  one  week 
prior  to  the  execution  of  the  release  the  plaintiff  wrote  to  the 
defendant,  in  effect,  urging  an  adjustment  with  respect  to  his 
compensation  in  connection  with  the  Woodbury  Granite 
Company  business  and  asking  the  defendant  to  send  him  his 
allotment  of  the  common  stock  in  the  Gre^iport  Ship  Company. 
The  plaintiff  testified  that  at  the  time  he  signed  the  release, 
supposing  it  to  be  a  receipt,  the  defendant  stated,  in  effect, 
that  he  would  take  up  the  question  of  the  plaintiff's  com* 
pensation  concerning  the  Woodbury  Granite  Company  business 
as  soon  as  he  could  and  would  like  to  have  a  talk  with  the 
plaintiff  and  Clifford  about  it.  He  also  testified  that  on  the 
8th  of  April,  1920,  he  received  an  agreement  from  the  defend- 
ant, stating  that  the  imsold  Woodbury  Granite  Company 
property  had  been  divided  between  him  and  Clifford  and  that, 
confirming  his  promise  to  the  plaintiff  when  the  plaintiff  was 
selling  the  machinery,  he  agreed  to  give  the  plaintiff  ten  bonds 
of  the  Woodbury  Power  Company  or  the  cash  for  the  same 
when  sold  when  he  received  the  bill  of  sale  from  Clifford; 
that  they  subsequently  on  that  day  had  a  conversation  in  which 
the  plaintiff  insisted  upon  having  cash,  and  that  as  a  result 
of  that  interview  and  subsequent  correspondence  he  received 
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the  agreement  on  which  the  action  was  based  from  the 
defendant  on  the  sixteenth  of  April;  that  on  the  twentynseventh 
of  May  thereafter  the  defendant  paid  S2,C00  on  the  agreement 
and  $3;000  on  the  fourth  of  June;  and  that  there  was  no 
understanding  or  suggestion  that  his  salary  from  the  Greenport 
Ship  Company  was  to  be  in  li»i  of  compensation  for  the  services 
specified  in  the  agreement.  It  is  to  be  inferred  from  the 
plaintiff's  testimony,  which  is  xmcontroverted,  that  there  was 
no  suggestion  at  any  tmie  after  he  signed  the  release  that  it 
released  the  defendant  from  his  liability  to  the  plaintiff  for 
these  special  services  for  which  the  plaintiff  subsequently 
voluntarily  executed  the  agreement  and  perf<Mined  his  promise 
therein  contained  to  the  extent  of  paying  one-half  of  the 
amount. 

We  have,  therefore,  evidence  erf  the  defendant's  admission 
in  writing  that  these  were  special  services  for  which  the 
plaintiff  was  to  receive  additional  compensation,  which  suffi- 
ciently establishes  consideration.  The  only  arguable  point  is 
as  to  whether  the  plaintiff's  claim  is  without  consideration 
on  the  theory  that  it  was  released  by  the  paper  he  signed 
on  the  26th  of  January,  1920.  No  motion  was  made  to  dis- 
miss the  complaint  on  the  groimd  that  the  release  disproved 
the  existence  of  any  consideration  and  that  no  new  considera- 
tion had  been  shown,  but  defendant,  upon  resting,  and  before 
plaintiff  rested,  moved  for  a  direction  of  a  verdict  on  the 
groimds  that  there  was  no  consideration  for  its  agreement  and 
that  if  there  was  it  had  been  released.  The  court  submitted 
the  question  of  consideration  and  as  to  whether  the  plaintiff 
was  induced  to  execute  the  release  in  the  belief  that  it  was 
a  receipt  to  the  jury  on  the  uncontroverted  testimony  of  the 
plaintiff.  Counsel  for  the  defendant  requested  the  court  to 
charge  that  the  release  was  a  general  release  as  to  all  matters 
at  the  time,  and  that  the  plmntiff  was  not  entitled  to  a  ver- 
dict unless  the  jury  found  some  new  and  valid  consideration 
moving  from  the  defendant  to  the  plaintiff  thereafter,  and 
excepted  to  the  court's  refusal  so  to  charge.  There  was  no 
such  evidence,  but,  as  already  observed,  there  was  no  motion 
for  a  dismissal  or  direction  of  a  verdict  on  that  ground. 

In  view  of  the  fact  that  the  release  refers  to  the  Greenport 
Ship   Company,   Inc.,   and    contains  no    reference   to   the 
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Woodbury  Granite  Company  business,  and  of  the  fact  that 
both  the  defendant  and  his  attorney  were  in  a  position  to 
controvert  the  testimony  of  the  plaintiff  to  the  effect  that 
it  was  represented  to  him  that  the  paper  was  a  receipt  for 
the  Greenport  Ship  Company's  stock,  and  of  the  fact  that  at 
the  same  time  there  was  a  discussion  with  respect  to  a  future 
meeting  for  the  adjustment  of  the  claim  for  which  the  agree- 
ment was  subsequently  given,  and  of  the  fact  that  the  defend- 
ant never  claimed  that  this  claim  was  released,  I  think  that 
the  fair  inference  from  the  testimony  is,  and  the  jury  were 
warranted  in  finding  as  they  did,  t^t  the  release  was  not 
intended  to  relate  to  this  claim  and  that  if  it  was,  the  plaintiff 
was  led  to  sign  it  by  a  material  misrepresentation,  and, 
therefore,  was  not  bound  by  it. 

It  follows  that  the  judgment  and  order  should  be  affirmed, 
with  costs. 

Clarke,  P.  J.,  Dowlinq,   Smith  and  Greenbaum,  JJ., 
concur. 


Judgment  and  order  affirmed,  with  costs. 


Marie  U.  Dixet,  Respondent,  v.  Henry  E.  Dixey,  Appellant. 

Second  Department,  April  8,  1921. 

Tenants  In  common  —  evldenee  nhowing  tonaaey  between  husband 
and  wife  —  writing  effective  as  between  parties  though  not 
acknowledged  for  recording  —  consideration  —  ejectment  —  equi- 
table defense  —  cotenant  who  haa  not  been  ousted  or  rights  denied 
cannot  maintain. 

The  existence  between  a  husband  and  wife  of  the  relation  of  tenancy  in 
common  in  a  house  is  shown  where  it  appears  that  the  husband  gave  the 
wife  €4,000  in  money  to  purdiaae  a  residence;  that  title  was  taken  in  her 
name;  that  both  shared  in  the  household  expenses  but  the  wife  met  most 
of  the  mortgage  and  tax  payments,  and  that  thereafter,  on  an  informal 
accounting  between  them,  the  husband  gave  the  wife  a  writing  stating 
that  he  owed  her  $3,000,  and  the  wife  gave  to  the  husband  a  certifteate 
over  her  signature  certifying  that  the  husband  owned  pne-half  interest 
in  the  property. 
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The  writiog  as  between  the  parties  was  ^eotive  without  being  aoknowledged 

far  recording. 
The  advances  of  money  by  the  husband  put  the  wife  under  a  duty  and 

such  equity  is  a  good  consideration. 
An  equitable  defense  is  good  in  ejectment. 
iSccordingly,  an  action  of  ejectment  by  the  wife  against  the  husband  is 

not  maintainable,  since  the  wife  was  a  tenant  in  common  and  ske  had  not 

been  ousted  nor  had  her  rights  been  denied. 

Appeal  by  the  defendant,  Henry  E.  Dixey,  from  a  judgment 
of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the 
county  of  Nassau  on  the  15th  day  of  September,  1920,  on 
the  report  of  a  referee  appointed  to  hear  and  determine  the 
whole  issues,  adjudging  that  plaintiff  recover  possession  of  the 
family  residence  in  Plandome,  with  damages  for  withholding 
possession. 

About  five  years  ago  defendant  turned  over  to  plaintiff  $4,000 
in  cash  to  purchase  a  residence  in  Plandome,  Nassau  county, 
from  which  she  made  payments  for  the  property.  The  title 
was  taken  in  her  name.  Both  shared  in  the  household 
expenses,  but  plaintiff  made  most  of  the  mortgage  and  tax 
payments.  On  November  7,  1917,  after  an  informal  account- 
ing between  them,  two  written  instruments  were  interchanged, 
Mr.  Dixey  gave  his  wife  an  I.  0.  U.  for  $3,000,  which  is 
the  basis  of  another  suit  (196  App.  Div.  944).  His  wife  gave 
him  the  following  instnunent  over  her  signature:  "  This  is  to 
certify  that  Henry  E.  Dixey  owns  one  half  interest  in  the 
Plandome  Property  —  and  the  furniture  and  piclnires  in  the 
House.  Nothing  is  to  be  don,e  imless  mutwal  a^eed  in  writing." 

In  February,  1918,  plaintiff  left  the  house.  They  have  since 
separated.  On  September  10,  1918,  she  began  this  ejectment 
suit  in  which  she  recovered  the  judgment  now  imder  review. 

George  B.  Stoddart,  for  the  appellant. 

John  A.  Thompson  [George  C.  Franciscus  with  him  on 
the  brief],  for  the  respondent. 

Putnam,  J.: 

This  appeal  turns  on  the  effect  of  the  certificate  of  the 
husband's  half  interest,  which  has  not  been  withdrawn  or 
App.  Div.— Vol.  CXCVI.        23 
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annulled.  Instead  of  seeking  to  disaffirm  it,  she  makes 
a  point  that  this  paper  was  a  mark  of  her  fairness  and  good 
will  toward  her  husband.  Thus  she  wrote:  "  I  am  willing 
to  meet  you  more  than  half  way.  I  showed  thajt  when  I  will- 
ingly gave  you  a  paper,  saying  you  ownpd  half  the  house." 
This  proves  that  the  certificate  was  subscribed  and  delivered 
to  attest  and  confirm  the  reality  of  defendant's  half  owner- 
ship. No  third  persons  are  involved.  As  between  Mr.  and 
Mrs.  Dixey  the  paper  was  effective  without  being  acknowledged 
for  recording.  {Straugh  v.  Wilder/ UQ  N.  Y.  530.)  And 
apart  from  technicalities  this  recognition  of  defendant's 
interest  finds  support  in  the  circumstances,  that  both  were 
professional  artists  with  independent  incomes  from  the  stage- 
When  he  gave  her  the  admission  of  the  $3-,000  debt,  she  in 
turn  granted  this  proof  of  joint  ownership  with  mutual  control; 
the  two  papers  then  are  read  together  as  parts  of  one  trans- 
action. There  is  no  sound  objection  as  to  consideration. 
Advances  of  money  in  this  manner  put  the  recipient  under 
a  duty.  Such  equity  becomes  a  good  consideration.  In  the 
words  of  BuLLER,  J. :  "  Everything  which  is  a  ground  for  equity 
is  a  sjiifRcient  consideration."  {Hawkes  v.  Saunders,  Cowp. 
289,  293.)  Plaintiff  candidly  comes  forward  and  does  not 
really  deny  the  half  interest  she  thus  attested.  An  equitable 
defense  is  good  in  ejectment.  .{Phillips  v.  Gorham,  17  N.  Y. 
270.)  Hence  plaintiff  stands  as  a  tenant  in  conmion  with 
defendant.  She  has  not  been  ousted,  nor  have  her  rights 
been  denied.  Therefore,  she  cannot  bring  ejectment  against 
her  cotenant.  ^Code  Civ.  Proc.  §  1515;  Gilman  v;  GUmany 
111  N.  Y.  265.) 

I  advise,  therefore,  that  her  judgment  be  reversed  and  the 
complaint  dismissed,  with  costs. 

Present  —  Mills,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ, 

Judgment  reversed  and  complaint  unanimously  dismissed, 
with  costs. 
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In  the  Matter  of  the  Petition  of  Brooklyn  Trttst  Company 
to  Render  and  Settle  Its  Accounts  as'Substituted  Trustee 
of  Trusts  Created  in  and  by  the  Will  of  Henry  Knioht, 
Deceased. 

Emma  Knight  Powers,  Appellant;  Lisettb  Sneden  Knight, 
General  Guardian  of  Henry  Lambert  Knight, 
Respondent. 

Second  Department,  April  8,  1921. 

Wills  —  oonstmctlon  —  "  iasiie  "  deOned  —  defite  In  tnut  with 
renuliider  oyer  to  children  —  provision  tliftt  issue  of  deceesed 
ohild  teke  share  of  parent  —  issue  includes  grandchild  of 
remainderman  —  wiU  not  construed  to  cut  off  direct  descendants. 

In  the  construction  of  a  will  the  term  "  issue,"  unless  qualified. by  some 
restrictive  expression  indicating  dearly  the  testator's  contrary  intention, 
must  be  construed  broadly  as  meaning  direct  .descendants  in  any  degree. 

Under  a  will  devising  property  in  trust  with  remainder  over  to  the  children 
of  the  testator  with  a  provision  that  "  If  any  child  is  then  dead  having 
issue  living  at  that  time  such  issue  shall  take  the  share  to  which  the 

.  parent  would  have  been  entitled  to  if  then  living,"  the  word  "  issue  " 
indudes  a  grandchild  of  a  remsinderman. 

The  use  of  the  word  **  parent  "  was  merely  to  indicate  the  manner  of  final 
distribution,  that  is,  per  stirpes,  so  that  the  descendants  of  any  of 
testator's  children  who  might  then  be  deceased  would  take  only  the  share 
which  their  ancestor  would  then  take  if  living. 

It  is  elementary  that,  except  in  a  very  plain  case,  the  court  will  not  con- 
strue a  will  so  as  to  cut  off  from  inheritance  or  benefit  any  direct  descendant 
of  the  testator. 

Appeal  by  Emma  Knight  Powers  from  a  decree^'of  the  Surro- 
gates Court  of  the  county  of  KingS;  entered  in  the  office  of  said 
surrogate  on  the  24th  day  of  September,  1920,  so  far  as  the 
same  adjudged  that  Henry  Lambert  Knight  is  entitled  to 
and  shall  receive  one-third  of  the  trust  fund  created  by  the 
6th  clause  of  the  said  will. 

James  C.  McLeer,  for  the  appellant. 

P.  L.  Anderson  [Hoyt  A.  Moore  with  him  on  the  brief],* 
for  the  respondent,  lisette  Sneden  Knight,  as  general  guardian 
of  Henry  Lambert  Kni^t* 
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Mills,  J.: 

'i_  The  question  involved  is  that  of  the  true  construction 
of  a  certain  clause  in  the  6th  provision  of  the  will,  which 
was  made  July  7,  1880.  The  testator  died  September  13, 
1883,  and  the  will  was  duly  probated  October  8,  1883.  That 
provision  reads  as  follows: 

^  "  SioOh.  I  give  devise  and  bequeath  to  my  executors 
hereinafter  named  one  undivided  fourth  part  of  the  remainder 
of  all  my  estate  of  every  kind  in  trust  to  collect  the  rents, 
incomes  and  profits  and  to  pay  over  the  same  to  my  wife, 
Mary  Ann  Knight  during  the  term  of  her  natural  life  and  on 
her  death  I  give  devise  and  bequeath  the  said  fourth  part 
to  my  children  in  equal  shares.  If  any  child  is  then  dead 
having  issue  living  at  that  time  such  issue  shall  take  the 
share  to  which  the  parent  would  have  been  entitled  to  if 
then  living.  This  bequest  to  my  wife  together  with  all  other 
bequests  in  this  will  shall  be  in  lieu  of  any  dower  right  on 
the  part  of  my  said  wife." 

The  clause  therein  to  be  construed  is  this:  "  If  any  child 
is  then  dead  having  issue  living  at  that  time  such  issue  shall 
take  the  share  to  which  the  par^it  would  have  been  entitled 
to  if  then  living." 

At  testator's  death  he  was  survived  by  his  widow  and 
three  children,  namely,  a  son,  Henry  Clarence  Knight,  and 
two  daughters,  Anna  Isabella  Lidford  and  Emma  Louisa 
Knight,  the  latter  of  whom  is  the  appellant  here.  The  widow 
died  March  30,  1920;  the  son  died*  January  13,  1916,  leaving 
one  child,  a  son,  Frank  Henry  Knight,  who  died  October  28, 
1918,  leaving  one  child,  Henry  Lambert 'Knight,  bom  May  17, 
1903.  The  daughter  Anna  is  still  living  and  has  one  Uving 
daughter  and  one  grandchild;  and  the  daughter  Emma  is  still 
hving,  a  widow  having  no  child.  The  will  contained  another 
somewhat  similar  trust  for  the  benefit  of  each  of  testator's 
children,  and  the  principal  of  that  trust  for  the  benefit  of 
the  son  was,  upon  his  death,  paid  over  to  his  son^  ifrank 
Henry  Knight,  then  Uving. 

After  the  death  of  the  widow  of  testator,  the  Brookljm 
Tnlst  Company,  being  then  substituted  trustee,  filed  its 
account  and  presented  its  petition,  asking  that  its  account  as 
to  said  trust  fimd  be  judicially  settled,  and  that,  as  a  question 
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had  arisea  as  to  the  true  oonstruction  of  that  clause,  the 
same  n^ght  be  construed  by  the  court  and  decree  for  final 
disposition  niade  accordingly.  The  dispute  was  this:  that 
the  surviving  two  children  of  the  testator  contended  that 
the  term  ''issue"  in  said  clause  was  restricted  to  children 
of  a  deceased  child  of  the  testator,  and  did  not  embrace  grand- 
children thereof,  that  is,  great-grandchildren  of  the  testator; 
whereas  it  was  ckiimed  in  behalf  of  said  great-^andchild, 
Henry  Lambert  Knight,  by  his  general  guardian,  that  it  did 
embrace  also  such  great-grandchildren,  or,  in  other  words, 
any  living  descendent  of  the  deceased  children  in  the  nearest 
existing  degree.  The  learned  surrogate,  in  a  very  brief 
opinion,  adopted  the  latter  view  and  made  decision  and 
decree  accordingly.  One  of  the  surviving  daughters  has 
appealed;  and  so  that  question  ol  construction  has  been 
passed  along  to  us  for  our  decision. 

Upon  examination  of  the  able  and  clear  briefs  submitted, 
and  the  leading  authorities  therein  cited,  I  am  decidedly 
of  the  opinion  that  the  surrogate  determined  the  question 
correctly.  Both  coimsel  are  agreed  that  in  the  construction 
of  a  will  the  term  "  issue,"  imless  qualified  by  some  restrictive 
expression  indicating  clearly  the  testator's  contrary  intention, 
has  to  be  construed  broadly  as  meajung  direct  descendants 
in  any  degree.  {Matter  of  Fwrmers^  Loan  &  Trust  Company, 
213  N.  Y.  168;  Soper  v.  Brmn,  136  id.  244.)  Appellant's 
counsel,  however,  contends  that  this  particular  clause  does 
contain  such  a  qualification  in  and  by  the  words  ''  such  issue 
shall  take  the  share  to  which  the  parent  would  have  been 
entitled  to  if  then  living; "  that  those  words  indicate  testator's 
intention  that  only  the  children  of  a  deceased  child  of  his 
shall  take,  as  they  only  can  take  the  share  which  their  parent, 
being  his  child,  would  take  if  living  at  the  widow's  death. 
It  must  be  conceded  that  the  latter  contention  is  not  without 
plausibility  and  force.  Respondent's  coimsel  replies  that  the 
obvious*  use  of  the  word  "  parent,"  upon  which  appellant  so 
strongly  relies,  is  merely  to  indicate  the  manner  of  final  dis* 
tribution  which  in  that  event  the  testator  desired,  i.  e.,  per 
stirpesj  not  per  capita,  so  that  the  descendants  of  any  of  his 
children  who  might  then  be  deceased  would  take  only  the  share 
which  their  ancestor  would  then  take  if  living.    Here,  there 
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being  only  one  descendant  of  the  deceased  son,  it  makes  no 
difference  in  the  result  which  rule  applies.  This  contention  of 
respondent's  counsel  seems  to  me  to  accord  with  reason  and 
also  with  authority  as  indicated  in  the  Farmers^  Loan  &  Trust 
Company  Case  {supra) .  Moreover  I  look  upon  it  as  elementary 
and  axiomatic  that,  except  in  an  entirely  plain  case,  the  court 
will  not  construe  a  will  so  as  to  cut  off  from  inheritance  or 
benefit  any  direct  descendant  of  the  testator.  Such  a  con- 
struction shocks  one's  sense  of  natural  justice  and  will  be 
avoided  if  reasonably  possible.  {Soper  v.  Brown,  supra, 
136  N.  Y.  248.) 

I  advise,  therefore,  that  the  decree  so  far  as  appealed  from 
be  affirmed,  with  costs. 

Rich,  Blacemab,  Kelly  and  Jaycox,  JJ.,  concur. 

Decree  of  the  Surrogate's  Court  of  Kings  county,  so  far  as 
appealed  from,  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  William  Gross,  Appdiant, 
V.  Abraham  Vogel,  an  Attorney  and  Counselor  at  Law, 
Respondent. 

Second  Department,  April  8,  1921. 

Attorney  and  client  —  summary  proceedings  to  compel  •ttoni«y 
to  pay  over  money  —  remedy  not  available  except  in  clear  caao  — 
proceeding  not  maintainable  where  attorney  actimg  as  business 
agent  of  parties  in  sale  of  corporation,  in  good  faith,  paid  money 
recelTed  to  petitioner's  associate  —  application  discretionary. 

An  attorney  should  not  be  subjected  to  summary  process  to  compel  him 
to  i>ay  over  money  to  a  client,  except  in  a  plain  case  where  he  has  violated 
his  professional  duty,  that  is,  really  acted  in  bad  faith.  If  the  matter 
is  one  of  doubtful  right,  the  client  should  be  left  to  the  assertion  of  that 
right  in  an  ordinary  action. 

Summary  proceedings  to  compel  an  attonxey  to  pay  over  money  to  his 
client  are  not  maintainable  where  it  appears  that  the  petitioner  and  a 
third  person,  who  were  interested  in  a  corporation  owning  a  restaurant, 
sold  the  business,  by  a  sale  of  the  corporate  stock,  at  a  loss;  that  the 
attorney  acted  in  that  transaction  as  the  attwney  for  both  parties  and 
upon  receiving  the  money  for  the  sale  of  the  stock  turned  it  over  to  said 
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third  person  who  had  been  the  president  of  the  oorporalion;  and  that 
sometime  thereafter  the  petitioner,  not  being  able  -to  agree  with  his 
asaooiate  as  to  the  division  of  the  money,  made  a  demand  on  the  attorney 
for  what  he  oonoeived  to  be  his  share  of  the  proceeds. 
An  application  to  compel  an  attorney  to  pay  over  money  to  a  client  is 
not  a  matter  of  right,  but  is  addressed  to  the  discretion  of  the  court. 

Appear,  by  the  petitioner,  William  Gross,  from  an  ord^ 
of  the  Supreme  Coiirt,  made  at  the  Kings  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
19tli  day  of  January,  1921,  denjing  petitioner's  motion  to  con- 
firm the  report  of  an  official  referee  and  to  order  the  respondeat 
to  pay  over  certain  money  to  the  petitioner. 

Jerome  A.  Stravss  [William  H.  Mansfield  with  him  on  the 
brief],  for  the  appellant. 

Otho  S.  Bowling^  for  the  respondent. 

Mills,  J.: 

This  is  an  appeal  by  the  petitioner  from  an  order  made 
at  the  Kings  Special  Term,  January  19,  1921,  which  ord^r 
denied  the  petitioner's  motion  to  confirm  the  report  of  an 
official  referee  and  to  order  the  respondent,  an  attorney,  to 
pay  over  certain  money  to  the  petitioner,  his  former  client. 

The  proceeding  was  instituted  by  a  petition,  stating  the 
facts  according  to  the  petitioner's  version.    Upon  the  original 
motion,  the  Kings  Special  Term  made  an  order,  April  20, 
1920,  referring  the  matter  to  said  referee  to  hear  and  report 
upon  two  certain  questions  submitted,  with  his  recommendation 
as  to  the  proper  action  to  be  taken  by  the  court.    Thereupon 
the  referee  took  the  proofs  and  heard  the  arguments  of  the 
parties,  and,  on  November  16,  1920,  reported  in  substance 
that  the  respondent  had  received  the  said  sum  of  money 
($808.94)  for  the  petitioner,  his  chent,  and  without  right  had 
paid  the  same  over  to  another  person,  one  Dr.  Schoenbaum. 
The  referee   recommended,    therefore,    that   respondent    be 
directed  by  the  court  to  pay  that  sum  with  interest  over 
to  the  i>etitioner.    The  latter  th^mipon  made  at  the  Kings 
Special  Term  the  motion  which  resulted  in  the  order  appealed 
Jrom.    In  denying  the  motion  the  presiding  justice  filed    a 
short  opinion,  which  indicates  that  he  took  the  view  that  in. 
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the  transaction  respondent  had  acted  not  as  the  attorney  but 
rather  as  the  business  agent  of  the  parties,  and  that,  there- 
fore, within  the  doctrine  of  Matter  of  Hitchings  (157  App. 
Div.  392),  respondent  should  not  be  held  liable  to  summary 
process,  but  that  petitioner  should  seek  his  remedy  by  action 
against  Schoenbaum.  Therefore,  in  the  exercise  of  his  dis- 
cretion, the  learned  justice  denied  the  motion. 
^  Upon  the  whole  I  agree  with  the  result  reached  by  the 
justice,  not,  however,  upon  the  grounds  stated  by  him  in  his 
opinion,  but  rather  because  I  think  that  an  attorney  should 
not  be  subjected  to  this  drastic  remedy,  except  in  a  plain 
case  where  he  has  violated  his  {N^ofessional  duty,  that  is, 
really  acted  in  bad  faith.  If  the  matter  is  one  of  doubtful 
right  upon  the  part  of  the  parties,  the  client  should,  I  think, 
be  left  to  the  assertion  of  that  right  in  an  ordinary  action. 
The  main  facts  of  this  matter  are  few  and  simple,  as  follows: 
The  petitioner,  a  restaurant  keeper,  and  one  Dr.  Schoen- 
baum, a  practicing  dentist,  embarked  in  the  restaurant  busi- 
ness at  No.  94  Chambers  street,  Manhattan.  The  business 
was  incorporated,  and  they  took  it  over  by  purchasing  the 
stock  of  the  corporation.  The  net  purchase  price  was  $10,000, 
of  which  the  petitioner  contributed  S2,000  and  Dr.  Schoenbaum 
$8,000,  the  property  being  subject  to  a  mortgage  of  $10,000. 
They  divided  the  stock  between  them,  twenty  per  cent  to 
petitioner  and  eighty  per  cent  to  Schoenbaum.  They  really 
conducted  themselves  as  partners,  although  the  corporation 
was  still  continued.  They  agreed  between  themselves  that  the 
petitioner  should  devote  his  entire  time  to  the  business  and 
draw  $50  a  week,  and  Schoenbaum,  who  was  to  do  no  work, 
was  to  draw  $75  a  week;  and  the  profits  were  to  be  divided 
between  them  in  the  proportion  of  forty  to  eighty.  They 
had  also  a  sort  of  tentative  agreement  as  to  the  division  of 
the  proceeds  of  the  sale  of  the  business  if  one  should  be  effected, 
which  agreement,  however,  was  not  consummated  in  written 
form.  Aft^  a  time  it  was  evident  that  the  venture  was  a 
losing  one,  and  the  parties  sold  the  business  out  by  the  same 
method  by  which  they  had  purchased,  that  is,  by  a  transfer 
of  the  stock.  Upon  the  sale  they  suffered  a  loss  of  about 
$4,000.  The  respondent  acted  thereat  as  their  attorney,  and 
upon  the  sale  received  for  them  in  cash  $4,044.73,  and  in  notes 
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$1,375;  all  of  which  he  turned  over  to  Dr;  Schoenbaum,  who 
claimed  that  the  entire  investment  by  petitioner  had  been 
wiped  out  by  the  losses,  one-half  of  which  according  to  tbsk 
agreement  the  doctor  claimed  he  (the  petitioner)  was  to  bear. 
Some  ten  days  later  the  petitioner  demanded  that*  the 
respondent  pay  over  to  htm  one-fifth  of  those  receipts.  Upc«i 
his  demand  being  refused  he  instituted  this  proceeding  against 
the  respondent;  instead  of  bringing  an  action  against  Schoen- 
baum,  in  which  their  respective  rights  could  be  determined. 
While  it  seems  to  me  very  likely  that  the  petitioner  has  some 
valid  claim  against  Schoenbaum  up<Hi  the  theory  that  the 
petitioner  should  bear  only  one-fifth  of  the  losses,  yet  I  am 
impressed  by  the  record  with  the  idea  that  the  respondent 
acted  in  entire  good  faith  and  believed  that  under  the  special 
agreement  of  the  parties,  which  had  not  been  reduced  to 
writing,  Dr.  Schoenbaum  was,  as  he  claimed,  entitled  to  the 
entke  proceeds.  It  looks  very  much  as  though  the  petitioner 
understood  well  at  the  time  that  the  proceeds  of  the  sale  were 
all  to  be  turned  over  to  Dr.  Schoenbaum,  and  that  it  was 
only  some  two  weeks  later,  when  he  found  himself  miable 
to  agree  with  the  doctor  as  to  the  division  between  th^n, 
that  he  attempted  to  resort  to  the  respondent  upon  the  theory 
that  he  should  have  turned  over  to  him  directly  twenty  per 
cent  of  those  proceeds.  The  referee,  upon  cross-examination 
of  the  respondent,  made  much  of  the  fact  that  in  an  affidavit 
made  by  him  after  the  sale  which  involved  the  resignation  of 
Dr.  Schoenbaum  as  president  of  the  corporation  he,  respondeat, 
spoke  of  Schoenbaum  as  then  still  being  such  president. 
The  referee  seems  thereby  to  have  been  impressed  unfavorably 
to  the  respondent.  I  think  that  no  such  inference  was 
warranted  by  respondent's  position,  which  was,  in  effect, 
merely  that  he  considered  that,  as  between  the  parties.  Dr. 
Schoenbaum  still  occupied  practically  the  position  of  president, 
and  that  it  was  proper  for  him,  the  attorney,  to  turn  over 
the  proceeds  of  the  sale  to  Schoenbaum  to  dispose  of  as  the 
parties  might  agree.  Such  an  application  as  this  is  not  at  all 
a  matter  of  right,  but  is  one  addressed  to  the  discretion  of  the 
court.  {Matter  of  Hitchings,  supra.)  The  respondent  in  the 
matter  represented  both  parties;  he  handed  the  proceeds  of 
the  sale  to  the  one  to  whom  he  believed  they  belonged;  and  now, 
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aimply  because  the  parties  have  not  been  able  to  agree  as  to 
the  disposition  of  the  proceeds  between  them,  I  do  not  think 
that  this  drastic  remedy  should  be  allowed,  which  might 
result  in  respondent's  imprisonment,  or  even  disbarment. 

Therefore,  I  advise  that  the  order  appealed  from  be  affirmed, 
with  ten  dollars  costs  and  disbursements. 

Rich,  Blackmar,  Kelly  and  Jatcox,  JJ.,  concur. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Hahry  Bernstein,  Respondent,  v.  George  Orlevitch  and 
Others,  Appellants. 

Second  Department,  April  15,  1021. 

Corporatloiui  —  complaint  for  speolflo  performance  of  contraot  by 
stockholders  and  offtoen  to  sell  stock  to  plaintiff  and  for  an 
accounting  for  assets  wasted  states  two  causes  of  action  —  causes 
to  be  separately  stated  and  numbered. 

A  oomplamt  in  an  action  against  a  corporation  and  individnals  wlio  wore 
stockholders  and  officers  thereof  contains  two  causes  of  action  which 
should  be  separately  stated  and  numbered,  where  the  plaintiff  seeks, 
first,  to  compel  specific  performance  of  a  contract  by  which  the  individual 
defendants  agreed  to  sell  him  stock  in  the  corporation  defendant,  and 
ucrnndj  to  compel  the  individual  defendants  to  account  aad  pay  ovor  to 
the  corporation  assets  thereof  wasted  by  them  and  for  an  accounting  to 
determine  the  profits  earned  by  the  corporation  after  the  signing  of  the 
agreement  to  pigxhase  the  stock,  since  during  a  portion  of  the  period  of 
mismanagement  by  the  individual  defendants  the  plaintiff  was  not  a 
stockholder,  so  that  his  rights  prior  to  the  time  the  stock  was  paid  for 
depend  upon  the  contract  and  after  that  time  upon  his  status  ae  ft  stodfe* 
holder  of  the  corp<Mration. 

Appeal  by  the  defendants,  George  Orlevitch  and  others, 
from  an  order  of  the  Supreme  Court,  made  at  the  Kings  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  9th  day  of  March,  1921,  denying  their  motion 
for  fui  order  requiring  the  plaintiff  to  separately  state  and 
number  the  causes  of  action  alleged  in  the  complaint. 

The  complaint  demanded  judgment  for  an  accoimting  to 
determine  the  profits  and  surplus  earned  by  the  defendant 
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corporation  since  the  signing  of  the  contract  between  the 
plaintiff  and  individual  defendants;  that  the  individual  defend* 
ants  be  compelled  to  transfer  and  issue  to  plaintiff  one 
hundred  shares  of  stock,  and  to  account  for  and  pay  over  to 
the  corporation  the  assets  wasted  and  diverted  by  them;  that 
a  receiver  pendente  lite  of  said  corporation  be  appointed  to 
preserve  and  collect  its  assets,  and  that  the  court  direct  that 
a  dividend  be  declared  and  paid  on  the  stock  of  the  plaintiff. 

Levyia  Schuldenfrei,  for  the  appellants. 
Albert  A.  Lerniy  for  the  respondent. 

P^iR  Cuhiam: 

The  learned  justice  at  Special  Term  denied  the  motion 
upon  the  authority  of  Witherhee  v.  Bowles  (201  N.  Y.  427, 
434),  where  the  Court  of  Appeals  said:  "  It  was  proper  for 
them  [plaintiffs]  in  one  cause  of  action  to  attack  all  the  acts 
and  join  all  the  parties  who.  took  part  in  the  acts  which 
have  impaired  their  rights  and  which  are  barriers  between 
them  and  the  relief  which  they  seek."  But  in  the  case 
at  bar  the  plaintiff  is  asserting  two  distinct  grievances,  the 
first  under  a  written  contract  by  which  the  individual 
defendants  agreed  to  sell  him  stock  in  the  corporation.  He 
alleges  performance  on  his  part,  payment  for  the  stock  and 
refusal  of  delivery  by  the  defendants.  Here  is  a  cause  of 
action  for  specific  performance,  the  plaintiff  asserting  his 
rights  perforce  the  contract. 

The  plaintiff  proceeds  to  allege  that  the  individual  defend- 
ants as  oflBcers,  directors  and  managers  of  the  corporation, 
have  been  guilty  of  wrongdoing:  (a)  by  cheating  and  defrauding 
plaintiff  of  his  stock  and  the  dividends  accruing  thereon; 
(b)  by  ''  padding  "  the  payrolls  of  the  corporation;  (c)  by 
fraudulent  pajrments  to  themselves  for  fictitious  debts  and 
larceny  of  the  corporate  property;  (d)  by  failure  to  keep 
proper  books  of  account;  (e)  by  filing  false  reports.  These 
are  alleged  to  have  occurred  between  the  date  of  the  agree- 
ment and  the  commencement  of  the  action.  Conoededly, 
during  a  part  of  that  period  the  plaintiff  was  not  a  stock- 
holder of  the  defendant  corporation.  Until  the  stock  was 
fully   paid   for,   his    rights    depended    upon    the    contract. 
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After  the  stock  was  paid  for  he  was  entitled  to  the  rights 
and  remedies  of  a  stockholder  under  the  law.  These  ri^ts 
and  remedies  are  essentially  different  from  his  rights  under 
the  contract.  It  would  seem  that  this  distingui^es  the 
plaintiff's  case  from  Witherbee  v.  Bowles  (supra),  and  that 
the  causes  of  action  should  be  separatdy  stated. 

The  order  is,  therefore,  reversed,  with  ten  dollars  costs 
and  disbursements,  and  defendants'  motion  granted,  with 
ten  dollars  costs. 

Jenks,  p.  J/,  Mills,  Putnam,  Blackmar  and  Kellt,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  defendants'  motion  granted,  with  ten  dollars  costs. 


Juuus  Weinberg,  Respondent,  v.  Berkshire  Ice  Company, 

Inc.,  Appellant. 

Second  Department»  April  15,  1921. 

Depositions  —  examination  before  trial  of  foreign  corporation  doing 
business  in  this  State  —  examination  proper  where  plaintifC  cannot 
make  biU  of  particulars  otherwise  —  objection  to  service  of  order 
not  ground  for  vacating. 

A  foreign  oorporation  duly  authorised  to  and  engaged  in  business  in  this 
State  is  subject  to  examination  before  trial,  under  aeetion  870  of  the  Code 
of  Civil  Procedure,  in  an  action  against  it  on  a  contract  made  within  this 
State. 

And  it  was  proper  for  the  court  to  order  an  examination  where  it  appeared 
that  the  defendant  made  application  for  a  further  bill  of  particulars, 
and  that  the  plaintiff  was  unable  to  furnish  the  same  without  an  examina- 
tion of  the  defendant  and  its  books  of  account. 

Objection  to  service  on  the  attorney  for  the  defendant  is  not  a  ground  for 
vacating  the  order. 

Appeal  by  the  defendant,  Berkshire  Ice  Company,  Inc., 
from  an  order  of  the  Supreme  Court,  made  at  the  Westchester 
Special  Term  and  entered  in  the  office  of  the  clerk  of  tJie  county 
of  Westchester  on  the  7th  day  of  March,  1921,  denying  its 
motion  to  vacate  an  order  for  the  examination  of  the  defendant 
before  trial. 
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WiUiam  A.  Davidson,  for  the  appellant. 
Charles  F.  DaUan,  for  the  respondent. 

Per  Curiam: 

The  answer  of  tHe  defendant  foreign  corporation  admits 
the  allegp^tion  in  the  complaint  that  it  is  engaged  in  business 
in  this  State,  and  in  its  counterclaim  it  alleges  that  it  is  duly 
authorized  to  do  business  in  the  State  of  New  York.  It  is 
also  admitted  that  the  contract  upon  which  the  action  19 
based  was  made  at  Port  Chester  in  the  State  of  New  York, 
and  the  contract  is  to  be  perf  onned  within  this  State.  Under 
these  circumstances  the  doctrine  of  Swelli  v.  New  Rwer 
Coal  Co.  (184  App.  Div.  62);  HaU  v.  Gilman  (87  id.  248) 
and  Jacob  v.  Prudential  Insurance  Co.  (186  id.  908),  cited  by 
appellant,  is  not  applicable.  The  defendant  transacting  busi- 
ness here  is  subject  to  examination  under  the  Code  of  Civil 
Procedure  (§  870  et  seg.),  as  in  the  case  of  a  domestic  corpora- 
tion. (German-American  Coffee  Co.  v.  Diehl,  216  N.  Y.  67;  Blur- 
thenihal  &  Bickart,Ine,y  v.  Crowley,  No.  S,  138  App.  Div.  845.) 
In  addition  to  this,  the  defendant  having  applied  upon  the 
affidavit  of  its  attorney  for  an  order  for  a  bill  of  particulars 
and  such  bill  of  particulars  having  been  served  by  plaintiff, 
made  a  second  application  upon  a  similar  affidavit  for  a  fur- 
ther bill  of  particulars  which  plaintiff  averred  he  was  unable 
to  furnish  without  an  examination  of  defendant  and  its 
books  of  account.  Defendant  insisting  upon  such  farther 
particulars,  the  court  granted  the  order,  but  at  the  same  time 
made  the  order  for  defendant's  examination  which  it  seeks  to 
vacate.  It  would  be  imjust  to  grant  the  demand  of  the 
defendant  foreign  corporation  and  then  ref u*  to  plaintiff  the 
means  of  compliance.  The  question  of  the  sufficiency  of  the 
service  of  the  order  upon  the  attorney  for  defendant  is  not 
now  before  us.  The  oBjeojtion  to  the.  service  is  not  a  ground 
for  vacating  the  order. 

The  order  should  be  affirmed,  with  ten  dollars  costs  *and 
disbursements. 

Jbnks,  P.  J.,  Mills,  Putnam,  Blacemar  and  Kelly,  JJ,, 
cc«cur. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Habrt  Hitching,  Respondent,   v.   Gssobos  N.   Robinbon, 
Appellant.     (Action  No.  2.) 

Seoond  Department,  April  15,  1921. 

Pleadlnpi  —  action  to  recoyer  for  services  in  renting  building -- 
afflrmatiTe  defense  of  misconduct  in  obtaining  commissiozui  from 
tenants  —  striking  t>ut  as  redundant  denials  not  essential  to 
affirmative  defense. 

In  an  action  on  a  contract  to  recover  for  services  in  renting  a  building  from 
the  defendant  in  which  the  defendant  alleged  that  the  plaintiff  accepted 
a  subordinate  position,  it  is  not  necessary  to  the  oompleteneflB  d  the 
defense  based  on  misconduct  in  obtaining  commissions  from  tenants  that 
the  defendant  repeat  prior  denials  of  the  allegations  of  the  complaint. 

Accordingly,  denials  which  were  not  essential  to  the  logical  completeness 
of  the  afi&rmative  defense  were  properly  stricken  out  as  redundant. 

Jenks,  p.  J.,  dissents  in  part,  with  memorandum. 

Appeal  by  the  defendant,  George  N.  Robinson,  from,  an 
order  of  the  Supreme  Court,  made  at  the  Kings  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Richmond  on  the  14th  day  of  February,  1921,  striking  out 
certain  paragraphs  from  the  answer. 

Both  causes  of  action  are  upon  contract.  The  first  was 
for  services  between  June  17,  1918,  and  July  8,  1920,  in 
renting  the  Robinson  Building.  The  second  was  for  services 
that  began  in  May,  1917,  in  regard  to  installing  a  submeter 
electric  service.  The  answer  denied  almost  all  the  averments 
of  the  first  cause  of  action,  except  that  it  admitted  services 
in  connection  with  the  Robinson  Building  between  October 
1,  1918,  and  June  1,  1920.  It  admitted  (If  IV)  a  written 
agreement  in  May,  1917,  regarding  the  sub-electric  service, 
the  subject  of  the  second  cause  of  action.  Except  as  admitted 
above,  it  denied  paragraphs  4th,  5th,  6th,  7th  and  8th  of 
the  complaint.  With  these  exceptions,  paragraph  V  denied 
that  plaintiff  performed  any  work  between  the  dates  stated 
in  the  complaint,  in  connection  with  the  Robinson  Building. 

Paragraph  VI  gave  defendant's  version  of  plaintiff's  engage- 
ment on  May  15,  1917.  Paragraph  VII  set  up  plaintiff's 
employment  as  a  clerk  from  October  1,  1918,  to  Jime  1,  1920, 
when  he  was  paid  $1,405.63  in  full. 
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The  second  separate  defense  to  the  first  cause  of  action 
is  a  charge  of  misconduct  in  obtaining  ccmmiissions  from 
t^iants.  It  began  (If  VIII)  by  repeating  the  negative  alle- 
gations of  paragraph  V.  A  separate  def^ise  to  the  second 
cause  of  action  (If  XIV)  began  by  stating  that  it  repeated 
paragraph  IV,  and  then  alleged  payment  in  full.  The  order 
appealed  from  struck  out  paragraph  V  and  so  much  of  para- 
graph Vin  as  repeated  and  realleged  the  allegations  of  para- 
graph V  and  paragraph  XIV,  which  repeated  and  realleged 
the  allegations  of  paragraph  IV,  which  sought  to  add  such 
denials  to  these  separate  defenses. 

Edward  B.  Twombly,  for  the  appellant. 

^   Hugh  Govern^  Jr.  [CHffcrd  H.  Owen  with  him  on  'Che  brief]» 
for  the  respondent. 

Putnam,  J.: 

Whether  the  plaintiflf  had  the  precise  employment  regarding 
the  renting  of  the  Robinsion  Building  which  the  complaint 
states,  or  stood  in  a  mere  subordinate  relation  as  this  answer 
maintained,  the  averment  of  misconduct  in  obtaining  com- 
missions from  the  tenants  would  be  equally  available.  There- 
fore, it  is  not  essential  to  the  logical  completeness  of  this 
defense  to  repeat  the  prior  denials.  It  is,  therefore,  redimdant, 
so  that  in  good  practice  it  should  be  stricken  out.  In  Herrmann 
V.  Cabinet  Land  Co.  (217  N.  Y.  526)  the  court  said  (p.  631): 
"  A  denial  of  any  of  the  allegations  of  the  complaint  would 
not  be  looked  for  in  the  part  of  the  answer  containing  an 
affirmative  defense."  (See,  also,  Soeurbee,  Inc.^  v.  Jatison 
Construction  Co.,  Inc.,  181  App.  Div.  662;  Buhva  v.  Bamett, 
Inc.,  193  id.  167  et  seq.) 

The  excision  of  paragraph  XIV,  repeating  the  earlier  denials 
in  paragraph  IV,  was  also  right.  An  affirmative  defense 
of  full  payment  is  not  supported  or  supplemented  by  denials. 
Indeed,  denials  of  the  service  obscured  and  weakened  a  plea 
of  full  payment. 

Therefore,  I  advise  that  the  order  be  affirmed,  with  twi 
dollars  costs  and  disbursements. 

Mills,  Blackhar  and  Kelly,  JJ.,  concur;  Jenks,  P.  J., 
dissents  in  separate  memorandum. 
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JsNKS,  P.J.  (dissenting): 

I  dissent  and  vote  to  modify  the  order  in  so  far  as  it  strikes 
out  paragraph  or  subdivision  V  of  defendant's  answer  to  the 
amended  complaint.  (See  Douglass  v,  Phenix  Ins.  Co.j  188 
N.  Y.  209;  Bviova  v.  Bamett,  Inc.,  193  App.  Div.  167  et  siq.) 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


The  People  of  the  State    of    New  York,  Respondent, 
V.  Charles  Wein  and  Samuel  Wein,  Appellants. 

Second  Department,  April  15,  1921. 

GrimM  —  information  ohftrging  assault  In  third  degree  —  oontietion 
of  disorderly  conduct  —  Code  of  Criminal  Procedure,  section  446, 
applical>le  to  prosecution  by  information  —  disorderly  conduct 
included  in  assault  —  Jurisdiction  not  lost  by  dismissal  of  assault 
charge. 

Section  445  of  the  Code  of  Criminal  Procedure,  providing,  in  effect,  that 
under  an  indictment  the  defendant  may  be  convicted  of  any  crime,  the 
commission  of  which  is  neoesBarily  included  in  that  with  which  he  is 
chsi!ged  in  the  indictment,  is  applicable  to  prosecutions  by  information. 

Disorderly  conduct  as  defined  by  section  720  of  the  Penal  Law  is  included 
within  the  crime  of  assault  in  the  third  degree,  and,  therefore,  one  charged 
in  an  information  with  assault  in  the  third  degree  may  be  convicted  of 
the  crime  of  disorderly  conduct. 

The  court  did  not  loee  jurisdiction  of  the  case  by  dismissing  the  assault 

charge. 

• 

Appeal  by  the  defendants,  Charles  Wein  and  another,  from 
an  order  of  the  County  Court  of  the  county  of  Westchester, 
entered  in  the  oflSce  of  the  clerk  of  said  county  on  the  8th 
day  of  December,  1919,  affirming  a  judgment  of  a  Court 
of  Special  Sessions  before  Malcom  Merritt,  assistant  police 
justice  of  the  village  of  Port  Chester,  rendered  on' the  14th 
day  of  August,  1919,  convicting  the  defendants  of  the  crime 
of  disorderly  conduct  and  fining  each  five  dollars. 

Benjamin  /•  Taylor,  for  the  appdilaxits. 

Lee  Parsons  Davis,  District  Attorney  {Arthur  Rawlandy 
Assistant  District  Attorney,  with  him  on  the  brief],  for  the 
respondent. 
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Putnam,  J.: 

The  information  charged  def^idants  with  the  crime  of 
assault  in  the  third  degree.  The  justice  (sitting  as  a  Court 
of  Special  Sessions)  at  the  close  dismissed  the  charge  of 
assault,  but  found  defendants  guilty  of  disorderly  conduct, 
and  imposed  a  fine. 

Defendants  have  raised  the  point  that  disorderly  conduct 
is  niot  a  degree  of  assault,  but  is  a  separate  and  distinct  offense, 
and  not  a  crime  necessarily  included  in  that  charged  in  the 
information*    (See  People  v.  Adams^  52  Mich.  24.) 

Assault  in  the  third  degree  is  committing  an  assault  not 
amounting  to  assault  in  the  first  or  second  degree.  (See  Penal 
Law,  §  244.) 

The  crime  of  disorderly  conduct  of  which  defendants  were 
found  guilty,  is  thus  defined:  "  Any  person  who  shall  by 
any  offensive  or  disorderly  act  or  language,  annoy  or  interfere 
with  any  person  in  any  place  *  *  *^  although  such 
act,  conduct  or  display  may  not  amount  to  an  assault  or 
battery,  shall  be  deemed  guilty  of  a  misdemeanor."  (Penal 
Law,  §  720.) 

Under  an  indictment,  one  may  be  convicted  of  any  crime, 
the  eonomission  of  which  is  necessarily  included  in  that  with 
which  he  is  charged  in  the  indictment;  that  is,  a  constituent 
offense.  (Code  Crim.  Proc.  §  445;  People  v.  Colbum,  162 
App.  Div.  65L) 

It  has  not  before  been  questioned  that  the  provisions  of 
section  445  of  the  Code  of  Criminal  Procedure  also  apply 
to  prosecutions  by  an  information.  The  information  performs 
the  same  office  as  an  indictment  in  a  superior  court.  (Shappee 
V.  Curtis,  142  App.  Div.  155.) 

No  new  rule  of  law  was  established  when  section  445  of  the 
Code  of  Criminal  Procedure  was  enacted.  (See  2  R.  S.  702, 
§  27,  regarding  different  degrees  of  same  offense;  now  Code 
Crim.  Proc.  §  444.)  These  sections  are  declaratory  of  the 
common  law.  (People  v.  Milier,  143  App.  Div.  251 ;  affd.,  202 
N-  Y.  618.) 

.The  facts   alleged   in   the  information  would   constitute 
the  crime  of  disorderly  conduct.    They  were  sufficient  to 
sustain  a  conviction  for  such  offense.     (People  v.   Miller, 
App.  Div.— Vol.  CXCVL        24 
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143  App.  Div.  261.)  The  argument  that  the  court  here  lost 
jimsdiction  by  dismissal  of  the  assault  charge  is  of  no  merit. 
It  is  elementary  that  a  finding  of  a  lesser  ofifense  operates 
of  itself  as  an  acquittal  of  the  higher  offense.  (Whart.  Crim. 
Law,  §  33.) 

I,  therefore,  advise  that  this  conviction  for  disorderly  conduct 
be  affirmed. 

MiLLs^  Rich,  Blackmar  and  Kelly,  JJ.,  concur. 

Judgment  of  conviction  of  the  County  Court  of  Westchester 
county  affirmed. 


In  the  Matter  of  the  Appfication  of  The  Cmr  of  New  York, 
Appellant,  Relative  to  Acquiring  Title,  etc.,  for  the  Purpose 
of  Opening  and  Extending  Ashland  Place,  from  Fulton  Street 
to  Flatbush  Avenue,  in  the  Eleventh  Ward,  Borough  of 
Brooklyn,  City  of  New  York. 

Realty  Associates  and  Others,  Respondents. 

Second  Department,  April  15,  1921. 

Municipal  corporationB  —  ezninent  domain  —  property  of  city  of 
New  York  taken  for  street  purposes  —  damages  —  order  appointing 
commissioners  stating  that  city  was  not  to  have  substantial 
damages  nuUifled  by  later  order  —  city  entitled  to  compensation 
where  its  property  is  taken  for  street  purposes  —  Greater  New 
York  charter,  §  996,  applied. 

Where,  in  proceedings  to  acquire  property  for  street  purposes  which  the 
city  of  New  York  held  in  fee  absolute,  the  order  granting  the  application 
for  the  appointment  of  commissioners  of  estimate  and  a  commissioner 
of  assessment  contained  a  condition  that  the  city  would  assert  no  claim 
for  damages,  said  condition  was  nulMed,  where  subsequently,  upon 
reargument  at  the  request  of  the  city  on  the  ground  that  the  city  intended 
to  claim  substantial  damages,  the  application  was  granted  unconditionally 
and  the  court  made,  in  the  usual  unconditioned  form,  the  appropriate 
order  appointing  the  commissioners  from  which  an  appeal  was  not  taken. 

It  was  within  the  fair  discretion  of  the  commissioners  to  adopt  the  final 
lowest  estimate  of  the  city's  expert  as  to  the  amount  of  damage  that  the 
city  would  suffer  by  the  taking  of  said  property  for  street  uses. 

The  question  as  to  the  right  of  the  city  to  receive  compensation  for  the' 
property  which  had  been  iwreviously  taken  in  its  behalf  by  the  Public 
Service  Commission  for  a  subway  cannot  now  be  raised,  since  no  appeal 
was  taken  from  the  order  appointing  the  commissioners. 
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Moreover,  by  virtue  of  section  906  of  the  Greater  New  York  eharter  where 
any  kundfi  of  the  oity  shall  be  required  for  any  of  the  purpoeee  redted, 
which  indude  a  street  user,  the  city  is  entitled  to  be  compensated  the 
same  as  any  other  owner  or  proprietor  of  land  under  like  circumstances. 

Jenks,  p.  J.,  and  Rich,  J.,  dissent,  with  opinion. 

Appeal  by  the  petttioner,  The  City  of  New  York,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  Special  Tenn 
and  Altered  in  the  office  of  the  clerk  of  the  county  of  iCings  on 
the  7th  day  of  October,  1910,  denying  the  petitioner's  motion 
f3o  confirm  the  supplemental  and  amended  report  of  the  com*- 
missioners  herein  and  r^erring  the  matter  as  to  damage  parcel 
No.  1-A  to  new  commissioner  for  consideration  and  report. 

Patrick  S.  MacDwyer  [John  P.  O'Brien,  Corporation  Counsely 
with  him  on  the  briefj,  for  the  appellant. 

Edwin  L.  Snedeker,  for  the  respondent  Realty  Associates. 

Herbert  G.  Andrews,  for  the  respondents  Voorhees  and 
others. 

Mills,  J.: 

This  matter  has  had  a  long  and  interesting  history.  The 
premises  affected  constitute  a  strip  of  land,  twenty-five  feet 
wide  on  the  westerly  side  of  Ashland  place,  eittwding  from 
Fulton  street  on  the  north  to  Hanson  place  on  the  south  in 
the  borough  of  Brooklyn,  the  same  being  taken  so  as  to  widen 
Ashland  place  from  fifty  feet  to  seventy-five  feet.  Prior  to 
the  institution  of  this  proceeding  the  Public  Service  Commission 
had,  by  appropriate  proceedings,  acquired  title  to  the  premises 
for  the  purpose  of  constructing  a  subway  beneath  them  as  a 
part  of  the  citjr's  system  of  rapid  transit,  said  title  vesting  in 
the  city  tor  that  purpose  on  NovMiber  28,  1910.  The  strip 
so  taken  constituted  the  front  portions  of  several  lots  abutting 
on  Ashland  place  on  its  west  side,  and  also  of  two  lots  fronting 
on  tiie  southerly  side  of  Fulton  street,  the  form^  being  in 
that  proceeding  designated  as  parcels  Nos.  1-32,  and  the 
latter  as  parcels  Nos.  33  and  34-  Parcels  Nos.  1-33  were  so 
taken  in  fee,  but  subject  to  certain  easements  in  favor  of  the 
balance  of  the  lots  from  which  they  were  so  taken.  Those 
easements  were  in  substance  the  perpetual  right  to  light,  air 
and  accras,  "  subject,  however,  in  the  event  that  the  said 
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parcels  of  land  shall  at  any  time  be  lawfully  made  a  portion 
of  Ashland  Place  or  otherwise  used  for  the  purposes  of  a  public 
street,  to  such  reasonable  uses  and  such  reasonable  rules  and 
regulations  established  in  pursuance  of  law  by  the  proper 
public  authorities  as  would  be  lawful  and  proper  if  said  parcels 
of  land  had  been  originally  acquired  in  fee  by  the  City  erf  New 
York  in  trust  for  the  purposes  of  a  public  street/'  while  parcel 
No.  34,  being  the  comer  at  the  intersection  of  Fultcai  street 
and  Ashland  place,  was  so  taken  in  fee  absolute  without  any 
easement  reservation.  Thereafter,  on  June  1,  1911,  the  board 
of  estimate  and  apportionment  instituted  proper  proceedings 
to  widen  Ashland  place  as  above  stated.  On  January  8,  1915, 
that  board  passed  the  appropriate  resolution  for  acquiring 
title  to  that  strip,  viz.,  "  a  title  in  fee  in  trust  for  street  pur- 
poses in  such  premises,  subject  to  the  right  of  The  City  of 
New  York  to  construct,  maintain  and  operate  a  subway  for 
rapid  transit  purposes  under  said  premises,"  Under  authority 
of  the  resolutions  of  that  board,  the  city's  law  department 
made  due  application  to  this  court  at  the  Kings  Special  Term 
before  Mr,  Justice  Kelly  for  the  appointment  of  commis- 
sioners of  estimate  and  a  commissioner  of  assessment  in  that 
matter.  That  application  was  opposed  by  certain  property 
owners,  including  the  respondent  Voorhees,  upon  the  ground 
that  the  city's  then  present  title  was  sufficient  to  warrant  the 
designed  street  user  and  that,  therefore,  no  further  condem- 
nation was  needed.  Mr.  Justice  Kelly  granted  the  appli- 
cation with  a  memorandum  which  contained  this  statement, 
viz. :  "  The  order  to  contain  recital  that  the  city  will  assert  no 
dahn  for  damages;  that  the  matter  be  heard  and  finally 
determined  by  the  commissioners  in  not  more  than  three 
sessions; "  but  before  the  order  was  made  the  city  moved  fw 
a  reargument  upon  affidavits  showing  that  it  did  purpose  to 
daim  a  substantial  damage  award  for  the  parcel  at  the  comer 
of  Fulton  street  and  Ashland  place,  which  the  city  held  in 
fee  absolute.  Upon  that  reargument  the  court  granted  the 
application  unconditionally,  and  made  in  the  usual  uncon- 
ditioned form  the  appropriate  order  appointing  the  com- 
missioners; and  from  that  order  no  appeal  was  taken.  Upon 
the  hearings  before  the  commissioners  the  city  claimed  sub- 
stantial damage  only  for  the  taking  of  damage  parcel  No.  l^A, 
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which  is  the  said  comer  and  a  part  of  said  parcel  No.  34  in 
the  said  prior  proceeding.  As  to  the  other  parcels,  namely, 
the  twenty-five  feet  frontage  of  the  other  lots,  the  city  con- 
sidered that  it  was  entitled  only  to  nominal  damages.  The 
only  evidence  as  to  damages  was  presented  by  the  city,  and 
consisted  of  the  testimony  of  a  Mr.  Hovenden,  a  real  estate 
expert,  who  testified  twice.  Upon  the  first  occasion  he 
said,  in  substance,  that  he  had  been  advised  that  the  part 
<rf  said  parcel  No.  34  which  constituted  said  damage  parcel 
.  No.  1-A,  being  directly  over  the  subway,  could  not  be  used  to 
sustain  a  building  except  at  an  extra  cost  of  $60,000  for 
special  foundations,  and  that  in  view  of  that  cost  it  was  of 
no  value;  but  still  he  expressed  his  own  opinion  that  such 
use  could  be  made  of  it  to  a  substantial  extent  without  such 
special  construction.  Thereafter  the  city's  engineer,  upon 
whose  reported  judgment  the  estimate  of  said  extra  cost  of 
$60,000  had  been  made  by  the  expert,  was  called  and  examined, 
and  he  finally  reduced  his  estimate  of  that  cost  from  $60,000 
to  $7,000,  that  is,  as  to  a  one-story  structure  over  the  said 
damage  parcel.  Thereafter  Mr.  Hovenden  was  recalled,  and 
upon  the  basis  of  that  reduction  in  cost  he  gave  as  his  final 
estimate  that  the  value  of  said  damage  parcel  was  $13,200;  but 
he  stated  that  if  it  could  not  be  used  to  sustain  a  one-story 
building  it  would  be  worth  $3,500  for  use  for  advertising 
purposes.  The  commissioners,  upon  the  basis  of  that  testi- 
mony and  upon  their  personal  view,  awarded  to  the  city  $3,500 
for  that  damage  parcel  and  sustained  such  award  against 
objections  filed  by  the  respondents  upon  the  ground  of 
excessiv^iess  and  others  filed  by  the  city  upon  the  ground  of 
inadequacy,  and  made  their  final  report  accordingly.  The 
motion  for  confirmation  was  made  at  the  Kings  Special  Term 
before  Mr.  Justice  Cropset.  He  filed  two  memoranda  of 
decision.  In  the  second  he  held  that  in  view  of  Mr.  Justice 
Kelly's  memorandum  above  recited  it  was  apparent  that  the 
order  appointing  commissioners  had  been  made  upon  the 
understanding  that  no  award  for  damage  should  be  made  to 
the  city,  viz. :  "  Common  fairness  and  ordinary  justice  required 
that  no  award  should  be  made  to  the  city  for  any  property 
taken,  or  at  least  that  no  assessment  should  be  levied  against 
the  other  property  owners  to  pay  for  an  award  thus  made  in 
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violation  of  the  understanding  had  and  of  the  direction  of  the 
justice."  An  order  was  thereupon  made  and  entered  accord- 
ingly, remitting  the  matter  as  to  said  damage  parcel  to  the 
commissioners  for  further  consideration  and  report.  Upon 
the  rehearing  by  the  commissioners,  the  city  simply  rested 
upon  the  evidence  already  introduced,  and  the  other  parties 
put  in  no  proof.  The  commissioners  upon  reccmsideration 
adhered  to  their  former  conclusion,  and  made  a  supplemental 
and  amended  report  accordingly,  to  which  over  objection  they 
remained  constant  in  their  final  report.  The  motion  to  confirm 
that  report  was,  by  the  sitting  justice,  referred  to  Mr.  Justice 
Cropset,  who  also,  in  his  turn,  adhered  to  his  fonuer  view  and 
conclusi(»i;  and  in  the  order  appealed  from  he  substantially 
repeated  his  former  order,  except  that  he  appointed  an  entirely 
new  set  of  commissioners.  Thereupon  the  city  authorities 
appealed  here. 

In  the  first  place  it  is  perfectly  manifest  that  Mr.  Justice 
Cropset  misapprehended  the  status  of  the  final  disposition 
of  the  matter  by  Mr.  Justice  Kelly.  The  former's 
memorandum  in  deciding  each  motion  for  confirmaticm 
indicates  clearly  that  he  assumed  or  supposed  that  the  latter 
made  his  order  upon  the  practical  stipulation  ol  the  city  to 
claim  only  a  nominal  award  for  said  damage  parcel;  whereas, 
while  the  latter  (Mr.  Justice  Kelly)  did  in  his  first  memo- 
randum make  substantially  that  stat^nent,  yet  after  the 
reargument,  had  simply  because  of  that 'statement,  he  made 
his  order  absolute  without  any  such  condition  or  even  recital. 

Upon  the  merits  I  perceive  no  reason  why  it  was  not  within 
the  fair  discretion  of  the  commissioners  to  adopt,  as  they 
evidently  did,  the  final  lowest  estimate  of  the  city's  expert, 
and  so  award  to  the  city  $3,500  for  said  damage  parcel 

The  respondents  further  contend  here  that  the  original 
order  made  by  Mr.  Justice  Kelly  was  unauthorized,  inasmuch 
as  the  city  had  already,  imder  the  prior  proceeding  taken  in 
its  behalf  by  the  Public  Service  Commission  for  the  subway, 
the  full  right  to  use  the  surface  oi  the  strip  for  a  pubUc  street. 
I  do  not  appreciate  how  the  respondents  can  now  raise  that 
question.  They  did  not  appeal  from  that  order  miskle  by 
Mr.  Justice  Kelly,  and  they  have  not  appealed  from  the 
last  order  made  by  Mr.  Justice  Cropsey.    Possibly  at  the 


Digitized  by 


Googk 


Matter  of  City  of  New  York  (Ashland  Place).    Z1& 


App.  Div.  370]  Secona  Department,  April,  1921. 

heiiring  before  the  latter  they  might  have  moved  to  dismiss  the 
entire  proceeding  upon  that  groimd,  and  upon  his  denying  that 
motion  have  appealed  he^  from  the  order  which  he  made,  but 
they  did  not  take  that  course.  However  that  may  be,  I  con- 
clude that  they  are  mistaken  upon  the  merits  of  the  question* 
Section  996  of  the  Greater  New  York  charter  (Laws  of  1901, 
chap.  466,  as  amd.  by  Laws  of  1906,  chap,  658)*  provides 
expressly  in  diect  that  where  any  lands  of  the  city  or  wherein 
it  may  be  interested  shall  be  required  for  any  of  the  purposes 
recited,  which  include  a  street  user,  the  city  shall  be  entitled 
to  be  compensated  the  same  as  any  other  owner  or  pro- 
prietor of  land  under  like  circumstances.  In  Matter  of  Mayar^ 
etCyOf  New  York  (186  N.  Y.  237)  that  secti(m  was  construed 
so  as  to  fully  sustain  the  city's  position  here. 

I  advise,  therefore,  that  the  order  appealed  from  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  that  the. motion 
to  confirm  the  suppl^nental  and  amended  report  be  in  all 
respects  granted. 

Blackmar  and  Jaycox,  JJ.,  concur;  Jbnks,  P.  J.,  reads 
for  affirmance,  with  whom  Rich,  J.,  concurs. 

Jenks,  p.  J.  (dissenting): 

I  vote  to  affirm.  Commissioners  should  carry  out  the 
directions  of  the  order  or  mandate  under  which  they  act,  and 
when  a  proceeding  is  remitted  for  correction  the  directions 
of  the  order  of  remission  must  be  observed,  that  the  result 
may  be  exhibited  to  the  court  and  to  the  parties. 

K  such  an  order  is  vulnerable  it  may  be  reviewed.  But 
the  city  did  not  appeal  from  the  order  of  January  24,  1917. 
It  proceeded  before  the  commissioners  and  without  offer 
of  further  proof  it  procured  a  report  that  in  effect  set  at 
naught  the  directions  of  the  court.  On  this  groimd  akme, 
the  order  appealed  from  should  be  affirmed. 

Further,  when  land  Kke  this  comer  lot  was  acquired  in 
fee  by  the  city  (and  full  value  paid),  and  not  dedicated  to 
any  specific  use,  there  was  neither  statutory  nor  legal  obstacle 
to  prevent  the  city  from  use  of  the  surface  for  another  pur- 

*  Since  repealed  by  Lkwb  of  1915,  ohap.  606,  {§  1,  3.  Now  Gxeatw  New 
York  Charter,  f  978,  as  added  by  Lawn  of  1916«  ohap.  606.— [Rbp. 
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pose  not  inconsistent  with  use  for  the  subway.  In  BroMyn 
Park  Comrs.  v.  Anmtrmg  (46  N.  Y.  234,  243)  it  is  said  that 
when  property  is  taken  by  the  public  for  a  particular  use, 
if  that  use  ceases  the  right  may  cease  also,  but  tiiat  it  is 
otherwise  when  the  whole  property  is  taken  and  full  value  is 
paid. 

I  agree,  however,  with  the  learned  Special  Term  that  the 
conunissioners'  finding  of  the  value  of  this  lot  is  against  the 
greater  weight  of  evidence,  as  it  is  plain  that  when  the  sub- 
way was  constructed  it  was  never  designed  that  any  building 
should  be  erected  within  the  parcel  described  as  lot  No.  1-A. 
Besides  and  beyond  the  interest  of  these  lot  owners  is  the 
interest  of  public  safety.  Such  a  hypothetical  structure  from 
its  weight  or  contents  or  other  cause,  might  endanger  the 
subway  itself,  and  so  in  good  conscience  and  fairness  the  city 
should  not  assess  the  other  lot  owners  for  its  loss  of  an  imagi- 
nary one-story  structure  that  might  be  superimposed  on  the 
subway  traffic. 

Rich,  J.,  concurs. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  to  confirm  the  supplemental  and  amended  report 
in  all  respects  granted. 


Ralph  W.  Booth,  Jr.,  Respondent,  v.  New  Process  Cork 
Company,  Appellant. 

Second  Department,  April  15»  192L 

Principal  and  agent  —  action  for  commissions  on  silo  of  goods  — 
contract  for  payment  when  goods  paid  for  —  conunissions  due 
wlien  goods  paid  for  except  where  non-payment  due  to  principal's 
fault  —  complaint  insufficient  which  does  not  aUege  that  goods 
were  paid  for  or  that  faUure  to  pay  was  due  to  defendant's  fai^t. 

Where  a  prindpai  and  iC^nt  expressly  agree  that  oommissions  on  the  sale 
of  goods  are  not  to  become  due  ''until  the  goods  are  paid  for  by  the 
oustomers/'  the  agent  camiot  disregard  this  express  stipulation  in  assert- 
ing his  rights  under  the  oontraot,  for  it  is  a  condition  precedent  to  his 
right  to  recover,  and  he  must  either  allege  performance,  or  if  it  has  not 
been  performed  through  the  fault  of  the  principal  he  must  allege  that  faot. 
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Complaint  in  an  action  to  recover  oommiwionA  under  such  a  contract  is 
insufficient  where  it  is  not  alleged  that  the  goods  were  paid  for  as  provided 
in  the  contract  or  if  they  were  not  paid  for  that  failure  to  do  so  was 
due  to  the  fault,  omission  or  unlawful,  unreasonable  or  arbitrary  act  of  the 
defendant;  such  facts  should  have  been  pleaded  as  an  essential  part  of 
plaintiff's  cause  of  action. 

Appeal  by  the  defendant.  New  Process  Cork  Company,  from 
an  order  of  the  Supreme  Court,  made  at  the  Kmgs  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Kings  on  the  15th  day  of  February,  1921,  denying  defend- 
ant's motion  for  judgment  on  the  pleadings  consisting  of 
a  complaint  and  answer. 

David  Paine,  for  the  appellant. 

Alfred  T.  Tompkins  [J.  Arthur  HiU&n  with  him  on  the  brief], 
for  the  respondent. 

Kelly,  J.: 

The  plaintiff  brought  this  action  to  recover  commissions 
which  he  clauns  are  due  him  under  a  writtai  contract  which 
is  attached  to  and  made  part  of  the  complaint.  By  this 
contract  the  plaintiff  was  employed  as  a  salesman  for  defend- 
ant's products  in  a  specified  territory,  and  defendant  agreed 
to  pay  him  a  commission  on  orders  obtained  by  him.  It  is 
expressly  provided  in  the  agreement:  "  It  is  further  agreed 
that  commissions  are  not  to  become  due  Booth  until  the 
goods  are  paid  for  by  the  customers."  The  complaint  aU^es 
that  plaintiff  continued  in  employment  imtil  October  29, 
1918,  and  that  he  duly  performed  all  the  covenants  -and 
conditions  of  employment  on  his  part  to  be  performed.  It  is 
further  alleged  that  between  August  1,  1914,  and  October 
29,  1918,  "  the  defendant  received  and  accepted  orders  "  for 
its  products,  which  were  taken  by  the  plaintiff  or  which 
were  orders  upon  whidi  he  was  entitled  to  commissions  imder 
the  contract,  the  aggr^ate  amount  of  which  entitled  plaintiff 
to  commissions  in  the  sum  of  $5,803.95.  The  complaint  goes 
on  to  allege,  what  is  really  a  conclusion  of  law,  that  upon 
the  receipt  and  acceptance  of  the  orders,  it  became  the  duty 
of  the  defendant  to  fill  the  said  orders  and  to  deliver  the 
merchandiae  covered  by  them  to  the  purchasers  thereunder  and 
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James  Imbrie  and  Others,  as  Copartners,  etc.,  Respondents,  v. 
D.  Nagase  &  Co.,  Iytd.,  Appellant.     (Action  No.  2.) 

Second  Department,  April  15,  1921. 

Sales  —  payment  by  bank  of  drafta  of  aeUer  drawn  againtt  irrevoca- 
ble letter  of  credit  —  action  cannot  be  maintained  by  auicnce 
of  bank  against  seUer  to  recover  amount  represented  by  goods 
rejected  or  not  delivered  —  remedy  of  bank  —  demurrer  to  coun- 
terclaims and  defenses  will  be  overruled  where  complaiiit 
insufficient. 

An  action  is  not  maintainable  against  the  sellier  of  goods  by  the  assignee 
of  a  bank  which  paid  drafts  drawn  by  the  seller  against  an  irrevoeable 
letter  of  credit,  to  recover  the  amount  represented  by  goods  rejected  oar* 
not  delivered,  on  the  theory  that  the  drafts  were  not  drawn  in  complianoe 
with  the  letter  of  credit  in  that  the  bill  of  lading  which  accompanied  the 
drafts  did  not  represent  goods  of  the  invoice  cost  to  the  seller  of  the 
amount  of  the  draft  nor  goods  contracted  for  by  the  buyer,  for  a  bank 
issuing  a  letter  of  credit  is  in  no  way  concerned  with  any  contract  existizig  • 
between  the  buyer  and  seller  or  disputes  arising  between  them. 

It  seems,  that  if  the  buyer  rejected  the  goods  the  remedy  of  the  bank  was 
to  sell  the  goods,  the  title  to  whidi  it  held  under  an  agreement  between 
it  and  the  defendant,  and  if  insufficient  was  realized  thereon  to  cover 
its  advances,  it  had  recourse  to  the  buyer  for  the  difference. 

Demurrer  to  counterclaims  and  defenses  searches  the  entire  record,  requires 
prior  consideration  of  the  sufficiency  of  the  complaint,  and  wiU  be  over* 
ruled  where  the  compliant  does  not  state  a  eause  of  aetion. 

Appeal  by  the  defendant,  D.  Nagase  &  Co.,  Ltd.,  from 
an  order  of  the  Supreme  Court,  made  at  the  Westchester 
Special  Term  and  entered  m  the  oflBce  of  the  clerk  of  the  county 
of  Westchester  on  the  7th  day  of  October,  1920,  sustaining 
a  demurrer  to  the  third  and  fourth  partial  defenses,  and  to 
the  first  and  second  counterclaims,  and  dismissing  the 
counterclaims. 

Frederick  Seymour  [Edward  K.  SumerweU  with  him  on  the 
brief],  for  the  appellant. 

Mark  Hyman  [AUan  R.  Campbell  with  him  on  the  brief], 
for  the  respondents. 

Rich,  J.: 

Four  causes  of  action  are  alleged  in  the  complaint.  The 
first  is  to  recover  the  proceeds  of  a  draft  for  $41,625  accepted 
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and  paid  by  plaintiffs'  assignor,  the  National  Bank  of  South 
Africa,  Ltd.,  for  which  it  is  alleged  the  bank  has  received 
no  consideration.  The  second  is  to  recover  $5,660.59,  a 
portion  of  a  draft  for  $59,250,  accepted  and  paid  by  it,  for 
which  it  is  alleged  no  consideration  was  received  exc^t 
S53,589.4L  The  third  alleges  a  contract  between  defend^t 
and  RothWell  &  Co.,  whereby  d^endant  was  to  sell  to  the 
latter  3,000  cases,  seventy-five  pounds  net  landed  weight  each, 
Oriental  peanut  oil,  containing  a  maximuTn  of  four  and  one- 
half  per  cent  free  fatty  acid,  at  eighteen  and  one-half  cents 
per  pound,  shipment  to  be  made  from  the  Orient  to  Seattle, 
Wash.,  during  June,  July  and  August,  1919;  that  payment 
was  to  be  by  draft  accepted  by  a  bank  payable  sixty  days 
after  sight  upon  the  delivery  to  such  bank  of  the  bill  of  lading 
vesting  it  with  the  title  to  the  goods  shipped  under  the  con- 
tract; that  the  bank  at  Rothwell  &  Go's,  request  issued  a 
letter  of  credit,  whereby  it  agreed  to  accept  at  sixty  days 
sight  drafts  of  defendant  to  an  aggregate  amount  of  $41,625 
on  certain  conditions,  therein  set  forth,  among  which  was 
that  drafts  drawn  against  the  credit  should  have  attached 
thereto  bills  of  lading  indorsed  in  blank  representing  a  ship- 
mait  of  which  the  invoice  cost  to  Rothwell  &  Co.  should 
be  the  face  amoimt  of  the  draft.  It  is  also  alleged  that  it 
was  agreed  between  the  bank  and  defendant  that  on  accepting 
such  draft,  the  bank  should  be  vested  with  title  to  the  goods 
at  such  invoice  cost  under  the  contract;  that  defendant  drew 
the  draft  for  $41,625,  which  the  bank  accepted  and  paid  in 
consideration  of  the  delivery  to  it  of  the  bill  of  lading  attached 
to  the  draft;  that  the  bank  thereafter  discovered  that  the 
draft  was  not  drawn  in  compliance  with  the  terms  of  the 
letter  of  credit,  in  that  the  bill  of  lading  which  accompanied 
it  did  not  represent  goods  of  the  invoice  cost  to  Rothwell  & 
Co.  of  the  amoimt  of  the  draft,  nor  goods  contracted  for, 
but  the  cases  of  oil  represented  by  the  bill  of  lading  contained 
free  fatty  acid  in  excess  of  the  reqtured  percentage  and  was 
not  a  good  delivery  thereunder,  and  that  the  goods  were 
rejected  and  the  defendant  accepted  the  return  of  them  and 
agreed  to  be  charged  with  the  amount  of  the  draft.  The  fourth 
alleges  another  and  similar  contract  between  Rothwell  &  Co. 
aad  defendant,  whereby  the  latter  agreed  to  sell  4,000  cases, 
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seventy-five  pounds  each,  or  a  total  of  300,000  pounds  net 
landed  weight  of  Oriental  peanut  oil,  at  nineteen  and  three- 
quarters  cents  per  pound.  Another  letter  of  credit  was 
issued  by  the  bank  at  the  request  of  Rothwell  A;  Co.,  by 
which  it  agreed  to  accept  defendant's  drafts  for  an  aggregate 
amount  of  $59,250  on  the  same  conditions  as  were  contained 
in  the  first  letter  of  credit;  that  defendant  drew  a  draft  for 
this  amount  which  was  accepted  and  paid  by  the  bank,  but 
the  bill  of  lading  accompan}dng  the  same  did  not  r^res^it 
goods  of  the  invoice  cost  to  Rothwell  &  Co.  of  the  amount 
of  the  draft  in  that  the  amount  of  the  shipment  was  short 
in  weight,  so  that  the  amoimt  represented  by  such  shipment 
was  but  of  the  value  of  $53,589.41,  whereas  the  draft  was 
for  $5,660.59  in  excess  of  the  invoice  cost  of  the  oil.  Although 
the  balance  of  oil  was  demanded,  defendant  failed  to  deliver. 

As  partial  defenses,  defendant  alleges  a  breadi  of  contract 
by  Rothwell  &  Co.  with  it,  whereby  it  was  damaged  in  the 
sum  of  $20,000,  and  a  failure  by  Rothwell  &  Co.  to  pay  for 
a  shipment  of  copra  at  the  agreed  price  of  $18,552.67,  which 
sums  it  has  applied  in  liquidation  and  payment  of  said  claims. 
Defendant  also  alleges  these  transactions  as  counterclaims. 
Plaintiffs'  demurrer  to  these  defenses  and  counterclaims  has 
been  sustained.  Appellant  contends:  1.  Plaintiffs'  demurrer 
searches  the  entire  record  and  it  requires  prior  consideration 
of  the  sufficiency  of  the  complaint.  2.  Neither  the  first 
nor  second  cause  of  action  states  facts  sufficient  to  constitute 
a  cause  of  action  for  money  had  and  received.  {MUler  v. 
Sehloss,  218  N.  Y.  400.)  3.  Neither  the  third  nor  fourth 
cause  of  action  states  facts  sufficient  to  constitute  a  cause  of 
action.  4.  Plaintiffs'  foiui;h  cause  of  action  is  insufficient, 
because  the  bank's  acceptance  of  the  draft  was  after  it  had 
examined  and  weighed  the  oil  and  knew  the  shortage.  5.  The 
demurrer  attacks  the  partial  defenses  and  counterclaims  upon 
the  sole  ground  that  the  plaintiffs  are  not  asserting  tJie  rights 
of  Rothwell,  but  are  only  asserting  the  rights  of  the  bank 
under  the  letter  of  credit,  and,  therefpre,  defendant's  rights 
against  Rothwell  may  not  be  pleaded  in  this  aetimi.  6.  Plain- 
tiffs err  as  to  the  legal  effect  of  the  bank's  alleged  title  to  the 
goods  represented  by  the  bill  of  lading. 

It  is  argued  that  the  action  for  money  had  and  received, 
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although  at  law,  has  its  foundation  in  equitable  principles, 
and  always  arises  out  of  implied  contracts,  which  are  of 
two  kinds,  one  where  from  the  conduct  of  the  parties  there 
is  implied  a  promise  from  one  to  the  other,  based  upon  the 
actual  intent  of  the  parties,  the  other  consisting  of  contracts 
implied  in  law,  where  none  in  fact  exist,  gtum  or  constructive 
contracts.  It  is  also  urged  that  an  implied  contract  of 
the  first  class  cannot  arise  in  the  instant  case,  for  it  is  definitely 
shown  that  such  a  contract  would  be  contrary  to  the  intent 
of  the  parties.  In  order  to  sustain  an  action  of  the  second 
class,  it  is  contended  the  money  sought  to  be  recovered  must 
have  been  obtained  from  another  through  the  medium  of 
oppression,  imposition,  extortion  or  deceit,  or  by  the  com- 
mission of  a  trespass.  This  line  of  reasoning  is  sought  to 
be  sustained  on  the  authority  of  MiUer  v.  Schloss  {supra) 
and  National  City  Bank  v.  Partala  Manvfacturing  Co,  (191 
App.  Div.  424). 

The  letter  of  credit  in  the  instant  case  was  irrevocable. 
It  contained  the  same  provisions  as  the  one  under  consideration 
in  Frey  &  San,  Inc.,  v.  Sherburne  Co.  (193  App.  Div.  849,  853), 
and  if  the  bank  had  refused  to  pay  the  dvsdts  it  could  have 
been  compelled  so  to  do.  Similarly,  the  buyer,  Rothwell  &  Co., 
oould  iM>t  have  maintained  a  proceeding  to  restrain  the  bank 
from  paying  the  drafts.  If  the  buyer  rejected  the  goods, 
it  seems  to  me  the  bank's  remedy  was  to  sdl  the  goods,  and 
if  an  insufficient  amount  was  realized  thereon  to  cover  its 
advances,  it  had  recourse  to  Rothwell  &  Co.  for  the  difference. 
(Benecke  v.  Haebler,  38  App.  Div.  344;  affd.,  166  N,  Y.  631.) 

Having  in  the  instant  case,  however,  paid  the  drafts,  and, 
as  it  claims,  parted  with  its  security,  is  it  or  its  indemnitor 
entitled  to  maintain  an  action  against  the  seller  to  recover 
the  proceeds  of  the  drafts?  I  think  not.  A  bank  issuing 
a  letter  of  credit  is  in  no  way  concerned  with  any  contract 
existing  between  the  buy^  and  seller.  {Frey  &  Son,  Inc., 
V.  Sherburne  Co.,  supra.)  Di^Hites  betwe^  buyer  and  seller 
are  likewise  no  concern  of  it. 

The  bank's  assignee  is  the  indemnitor  under  the  letter 
of  credit.  The  banJc  has  been  fully  repaid  by  the  indemnitor 
for  its  advances,  and  it  would  seem  that  if  the  plaintiff  has 
any  remedy  it  would  be  against  Rothwell  &  Co.,  but  we  are 
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not  called  upon  to  decide  this  question  now.  We  have  only 
to  consider  the  propriety  of  the  order  appealed  from.  If 
plaintiffs  are  entitled  to  maintain  the  action  against  def eaidant, 
based  upon  the  defendant's  agreement  with  Rothwell  & 
Co.;  defendant's  claims  against  Rothwell  &  Co.  may  be  properly 
set  up  by  way  of  counterclaim. 

The  order  must,  therefore,  be  reversed,  with  ten  dollans 
costs  and  disbursements. 

Jenks,  p.  J.,  Mills,  Kelly  and  Jaycox,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 


Katherikb  Kavanagh,  as  Administratrix,  etc.,  of  Jambs 
Kavanagh,  Deceased,  Respondent,  v.  New  Yohk,  Ontabio 
AND  Western  Railway  Company^  Appellant,  Impleaded 
with  Others,  Defendants. 

Seoond  Department,  April  15,  1921. 

RallroadB  —  action  to  recover  for  InJurieB  at  croMin^  —  New  Jersey 
statute  imposinff  duty  to  give  warning  under  small  penalty  to 
be  recovered  by  common  Informer  —  failure  to  five  warning 
constitutes  negligence  per  se. 

In  an  action  to  recover  for  injuries  received  at  a  railroad  crossing,  the 
failure  of  the  defendant  to  sound  a  warning  of  the  approach  of  the  train 
was  negligence  per  «€,  where  it  was  provided  by  a  statute  of  New  Jersey 
that  a  bell  should  be  rung  or  a  whistle  blown  as  the  train  approached  the 
crossing  under  a  penalty  of  twenty  dollars  for  every  default,  to  go  in  part 
to  a  common  informer  and  part  to  the  county,  and  which  provided  further, 
that  nothing  in  the  statute  should  take  away  any  remedy  for  such  neglect 
from  any  person  injured  thereby. 

The  statute  was  not  designed  as  a  mere  police  regulation,  the  violation  of 
wliich  was  punishable  as  a  public  offense  and  to  which  no  civil  liabiUty 
attached,  but  on  the  ccmtrary  was  intended  to  be  a  minimum  duty  for 
the  railroad  company,  and  failure  to  perform  it  was  clearly  intended  to 
constitute  negligence  per  «c,  for  the  penalty  therein  provided  is  obviously 
inadequate  to  compel  performance.  « 

The  court  properly  charged  that  there  was  an  absolute  duty  imposed  upon* 
the  defendant  either  to  blow  the  whistle  or  ring  the  bell  at  intervals 
until  the  crossing  was  passed. 
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Reargument  of  an  appeal  by  the  defendant,  New  York, 
Ontario  and  Western  Railway  Company,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  oflGice  of  the  clerk  of  the  county  of  Kings  on  the  26th  day 
of  November,  1919,  upon  the  verdict  of  a  jury  for  SI  5,000,  as 
amended  by  an  order  of  said  court  dated  the  24th  day  of 
December,  1919,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  3d  day  of  December,  1919,  denying  defendant's 
motion  for  a  new  trial  made  upon  the  minutes.  (See  193  App. 
Div.  967;  194  id.  920.) 

Elbert  N.  OaJces  [Thomas  Watts  and  John  Bright  with  him 
on  the  brief],  for  the  appellant. 

Edward  J.  McCrossin  [R,  Perq/  Chittenden  with  him  on 
the  brief],  for  the  respondent. 

Rich,  J.: 

It  is  contended  upon  the  reargument  of  this  appeal  that 
it  was  reversible  error  for  the  court  to  charge  the  Jury  that 
the  ringing  of  the  crossing  gong  did  not  relieve  def^dant 
from  liability,  and  that  the  New  Jersey  statute  imposed 
an  absolute  duty  upon  defendant  to  either  sound  the  whistle 
or  ring  the  bell  at  intervals.  The  statute  (N.  J.  Laws  of 
1903,  chap.  257,  §  35)  provided,  among  other  things:  "  A  bell 
of  a  weight  not  less  than  thirty  pounds  shall  be  placed  on 
each  engine  and  rung  continuously  in  approaching  a  grade 
crossing  of  a  highway,  beginning  at  a  distance  of  at  least 
three  hundred  yards  from  the  crossing  and  continuing  xmtil 
the  engine  has  crossed  such  highway,  or  a  steam  whistle,  shall 
be  attached  to  each  engine  and  be  sounded,  except  in  cities, 
at  least  three  hundred  yards  from  the  crossing  and  at  inter- 
vals until  the  engine  shall  have  crossed  the  highway,  under 
penalty  of  twenty  dollars  for  every  default,  to  be  paid  by 
the  company  operating  such  road,  to  be  sued  for  by  any 
informer  within  ten  days  after  such  penalty  was  incurred, 
one-half  thereof  to  go  to  the  informer  and  one-half  to  the 
county;  provided,  that  nothing  herein  shall  take  away  any 
remedy  for  such  neglect  from  any  person  injured  thereby." 
(See  3  N.  J.  C<Mnp.  Stat.  4236,  §  35.)  It  is  argued  that  the 
App.  Div.— Vol.  CXCVI.  25 
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charge  of  the  court  took  from  the  jury  the  right  to  say  when 
and  under  what  circumstances  the  defendant  had  exercised  a 
reasonable  degree  of  care  in  giving  warning  of  the  approach  of 
its  train.  The  question,  therefore,  resolves  itself  into  whether 
or  not  the  violation  of  the  statute  was  negligent  per  ae  or 
merely  evidence  of  negligence. 

There  are  two  principles,  within  one  of  which  the  case 
at  bar  must  fall.  First  Where  the  Le^slature  of  the  State 
or  the  legislative  body  of  a  municipal  corporation,  having  in 
view  the  public  safety,  or  the  safety  of  the  individual,  com- 
mands or  forbids  the  doing  of  a  particular  act,  the  failure 
to  do  or  refrain  from  doing  the  act  conmianded  or  prohibited, 
as  the  case  may  be,  is  negligence  per  se.  Second.  In  the 
case  of  statutes  and  ordinances  which  forbid  the  doing  of 
acts,  the  violation  of  which  does  not  necessarily  give  any 
right  of  action  in  favor  of  the  individual,  unless  the  statute 
or  ordinance  was  designed  to  prevent  such  injuries  as  were 
suffered  by  the  individual  claiming  damages.  (1  Thomp. 
Neg.  [2d  ed.]  §§  11,  12.) 

Thus,  if  the  performance  of  a  duty  is  ^(Hned  under  a 
penalty,  the  recovery  of  this  penalty  is  generally  exclusive, 
and  the  sole  remedy,  even  though  not  made  payable  to  the 
person  injured.  But  this  rule  is  not  without  its  exceptions. 
If  the  duty  imposed  is  obviously  meant  to  be  a  duty  to  the 
public,  and  also  to  individuals,  and  the  penalty  is  made  pay- 
able to  the  State  or  to  an  informer,  the  right  of  an  individual 
injured  to  maintain  an  action  on  the  case  for  a  breach  of 
the  duty  owing  to  him  will  be  unquestionable.  (Coolej 
Torts  [2d  ed.],  784,  788.) 

So  in  many  jurisdictions  the  failure  to  give  the  statutory  sig- 
nals on  the  part  of  a  railroad  company  is  held  negligent  per  se. 
{Chicago  &  Eastern  Illinois  R.  R,  Co.  v.  Boggs,  101  Ind.  522; 
Houston  &  Texas  C.  Ry.  Co.  v.  Wilson,  60  Tex.  142;  Western  & 
AWmbie  R.  R.  Co.  v.  Young,  81  Ga.  397;  Louisville,  N.  A.  &  C. 
R.  Co.  v.  Davis,  7  Ind.  App.  222;  McNoum  v.  Wabash  R'y 
Co.,  55  Mo.  App.  585;  Nuzwm  v.  Railway  Co.,  30  W.  Va.  228; 
Houston  &  Texas  C.  Ry.  Co.  v.  Rogers,  15  Tex.  Civ.  App.  680; 
Strother  v.  Railroad  Co.,  47  S.  C.  375.)  While  I  am  unaware 
of  a  New  Jersey  case  squarely  holding  that  the  failure  to 
give  the  statutory  signals  is  negligence  per  se,  the  cases  do 
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hold  that  under  the  statute  in  question  the  defendant  was 
under  a  duty  either  to  blow  the  whistle  or  ring  the  bell.  (  Nefw 
York  J  etc.,  B.  B.  Co*  v.  LeamaUf  54  N.  J.  Law,  202;  Hackett 
V.  JV^.  F.,  L.  E.  &  W.  B.  B.  Co.y  58  id.  4;  BitOe  v.  Camdm  & 
AOanUc  B.  B.  Co.,  55  id.  616,  620;  Wilsm  v.  Central  B.  B. 
Co.,  88  id.  342,  344.)  Thus,  in  the  BitUe  case,  it  is  said  that 
by  foroe  of  the  statute  it  became  the  defendant's  duty  to 
ring  the  bell  or  blow  the  whistle.  In  the  Leaman  case  the 
act  in  force  at  that  time  respecting  signals  required  to  be 
given  was  imder  consideration  and  the  court  said:  '^  This  act, 
it  is  perceived,  imposes  a  duty  upon  a  railroad  company  to  do, 
by  their  agents  in  charge  of  a  train,  one  of  two  things  for 
the  purpose  of  warning  travelers  upon  highways  of  the  approach 
of  a  train  —  either  a  whistle  which  can  be  heard  the  required 
distance  is  to  be  blown  for  at  least  three  hundred  yards  before 
crossing  until  the  crossing  is  effected,  or,  in  deEault  of  the 
blowing  of  such  whistle,  a  bell  of  the  required  weight  must  be 
rung  for  ihe  same  distance  in  the  same  manner.'^ 

The  New  York  cases  appear  to  be  conflicting,  and  far 
from  imif orm  in  their  application  of  the  principles  enunciated, 
but  broadly  speaking  they  fall  into  the  two  classes  here- 
tofore adverted  to,  one  of  which  holds  that  every  person 
violating  a  statute  is  a  wrongdoer  and  n^dgent  in  the  eyes  of 
the  law  (Pitcher  v.  Lermon,  12  App.  Div.  356;  Gorton  v.  Erie 
Bailway  Co.,  45  N.  Y.  660;  Benwidc  v.  New  York  Central 
B.  B.  Co.,  36  id.  132;  CordeU  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co., 
64  id.  585;  Vandeuxxter  v.  N.  Y.  &  N.  E.  B.  B.  Co.,  136  id. 
583;  Marino  v.  Lehmaier,  173  id.  530;  Lehigh  Valley  B.  Co.  v. 
Kamer,  231  Fed.  Rep.  628,  631);  and  the  other  of  which 
holds  that  the  violation  of  a  statute  is  merely  evidence  of 
negligence.  {MdGraih  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  63 
N.  Y.  522;  Knupfie  v.  Knickerbocker  Ice  Co.,  84  id.  488; 
McBickard  v.  Flint,  114  id.  222;  Graham  v.  Manhattan  B.  Co., 
149  id.  336;  Fhdcer  v.  Ziegele  Brewing  Co.,  201  id.  40.) 

The  Gorton  case  holds  that  the  omission  to  ring  the  bell 
or  sound  the  whistle  was  per  ae  negligwt;  the  CordeU  case 
approved  a  charge  to  the  jury  that  the  railroad  company, 
having  omitted  to  ring  the  bell  or  sound  the  whistle  before 
reaching  the  crossing,  was  as  a  matter  of  law  guilty  of  negli- 
gence; the  Vandewater  case  by  implication  holds  that  where 
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a  duty  is  imposed  upon  the  company  to  give  the  signals^  the 
failure  to  give  them  could  be  r^arded  as  n^ligent  as  a  matter 
of  law.  The  case  of  Marino  v.  Lehmaier  (supra),  however, 
better  illustrates  the  principles  adverted  to.  The  d^endant 
was  there  charged  with  a  violation  of  the  Labor  Law,  by  the 
^nploym^it  of  a  child  under  fourteen  years  of  age,  who  was 
injured  in  the  course  of  his  employment.  It  was  urged  in  his 
defense  that  the  violation  of  the  statute  did  not  subject  him  to 
civil  liability  for  injuries  sustained  by  the  boy.  Ju<^  Hatgeht 
writing  for  the  court  said:  "  There  are,  doubtless,  numerous 
statutes  which  prohibit  the  doing  of  certain  acts,  the  viola- 
tion of  which  is  punishable  by  penalties  or  as  a  misdemeanor, 
in  which  the  wrongdoer  may  not  be  civilly  liable  for  damages. 
We  shall  not  here  attempt  an  enumeration  of  those  statutes 
or  to  point  out  the  reasons  why  civil  liability  does  not  attach. 
Our  attention,  however,  has  been  called  to  no  statute  pro* 
hibiting  the  doing  of  an  act  which  is  dangerous  to  the  life 
or  health  of  others  in  which  it  has  been  held  that  the  jury 
may  not  find  negligence.'' 

The  other  class  of  cases  is  where  it  is  held  the  violation  of  the 
statute  is  not  necessarily  negligence,  but  merely  evidence  of 
negligence.  So,  the  McOrath  case  held  that  the  violation  of  a 
mimicipal  ordinance  regulating  the  speed  of  trains  was  merely 
evidence  of  negligence;  the  Knickerbocker  Ice  case  held  that 
the  violation  of  an  ordinance  prohibiting  the  leaving  of  horses 
attached  to  vehicles  standing  in  the  street,  unless  a  person  were 
in  charge  of  the  horses,  or  unless  the  horses  were  secured  to  a 
tying  post,  was  only  evidence  of  n^ligence;  in  the  McRickard 
case  the  failure  of  an  owner  of  a  building  to  comply  with 
a  statutory  requirement  that  an  elevator  shaft  should  be  pro- 
tected by  a  railing  and  trap  doors  approved  by  the  superin- 
tendent of  buildings  was  held  to  be  evidence  of  negligence;  in 
the  Graham  case  the  violation  of  a  statute  requiring  gates  on 
elevated  trains  and  that  they  should  be  closed  when  the  train 
was  in  motion  was  held  evidence  of  negligence.  The  Ziegele 
Brewing  Company  case  involved  the  violation  of  a  city  ordi- 
nance which  prohibited  any  person  from  using  any  part  of 
a  public  street  or  alley  or  any  public  grounds  for  the  deposit 
of  any  materials  or  from  allowing  same  to  remain  thereon 
longer  than  suhdoWn  on  the  same  day.    It  was  there  heLd 
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that  the  jury  should  have  been  instructed  that  the  violation  of 
the  ordinance  in  and  of  itself  was  not  sufficient  to  nutke  out 
negligence  against  the  defendant,  but  was  a  circumstance  to  be 
taken  into  account  in  connection  with  defendant's  negligence. 
The  court  said  the  violation  of  the  ordinance  did  not  subject 
the  wrongdoer  to  a  civil  liability  for  damages,  but  its  dis- 
regard was  some  evidence  fbr  the  consideration  of  the  jury  in 
passing  upon  the  question  of  defendant's  negligence.  Here 
again,  the  court  is  referring  to  and  appljring  the  principle 
that  an  ordinance  does  not  necessarily  give  a  righjt  of  action 
for  its  violation,  unless  it  was  designed  to  prevent  such  injuries 
as  were  suffered  by  the  individual  claiming  damages.  The 
design  of  the  law-making  body  in  respect  to  the  ordinance 
under  consideration  there  was  clearly-  to  prevent  obstruction  of 
the  streets  and  sidewalks,  and  was  not  primarily  designed 
to  protect  the  plaintiff,  a  small  boy,  who  while  playing  around 
the  kegs  which  had  been  piled  on  the  sidewalk  struck  one  of 
thraa  and  caused  two  others  to  fall  upon  him.  But  it  cannot 
be  seriously  argued  that  the  statute  under  consideration  in 
the  case  at  bar  was  not  designed  to  prevent  the  very  thing 
which  befell  plaintiff's  intestate.  The  object  of  compelling 
a  railroad  company  to  sound  a  whistle  or  ring  a  bell  when 
£4>proaching  a  crossing  is  to  warn  travelers  of  an  approaching 
peril,  and  thus  to  prevent  injuries  to  both  the  public,  and, 
necessarily,  the  individual  who  happens  to  be  approaching 
the  crossing. 

In  conclusion,  the  test  to  be  applied  seems  to  be:  Was 
the  statute  xmd^  consideration  designed  to  prevent  such 
injuries  as  were  suffered  by  the  individual  claiming  damages? 
If  it  was,  the  defendant  owed  plaintiff's  intestate  a  duty  to 
comply  with  the  statute,  and  its  failure  so  to  do  constitutes 
negligence  per  se. 

The  statute  under  consideration,  while  obviously  intended 
to  impose  a  duty  to  the  public,  as  well  as  to  individuals, 
for  the  violation  of  which  a  penalty  is  provided  payable  half 
to  the  informer  and  half  to  the  county,  nevertheless  is  within 
the  exception  to  the  rule  that  where  the  performance  of  a 
duty  is  enjoined  imder  a  penalty,  the  recovery  of  the  latter 
is  generally  exclusive.  It  was  not  designed  as  a  mere  police 
regulation,  the  violation  of  which  was  punishable  as  a  pub- 
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lie  offense,  and  to  which  no  civil  liability  attached,  but  on 
the  contrary,  was  intended  to  be  a  tninimiiin  duty  for  the 
railroad  company,  a  failure  to  perform  which  was  clearly 
intended  to  constitute  negligence  per  se,  for  the  penalty 
therein  provided,  twenty  dollars  for  every  default,  is  obviously 
inadequate  to  compel  performance.  The  implication  is,  there- 
fore, strong^  if  not  conclusive,  that  the  penalty  was  meaat 
to  be  cumulative  to  such  remedy  as  the  common  law  gives 
when  a  duty  owing  to  an  individual  is  neglected.  (Cooley  Torts 
[2d  ed.],  784.) 

The  trial  court  in  the  case  at  bar  charged  thare  was  an 
absolute  duty  unposed  upon  the  defendant  at  the  crossing 
either  to  blow  the  whistle  or  ring  the  bell  at  intervals  until 
the  crossing  was  passed.  The  statute  which  I  have  quoted 
provides,  among  other  things: ''  that  nothing  herein  shall  take 
away  any  remedy  for  such  neglect  from  any  person  injured 
thereby."  The  statute  itself  thus  characterizes  a  failure  to 
do  either  as  '^  neglect."  An  absolute  duty  to  do  either  m\ist 
have  been  intended  to  be  imposed,  for  where  a  duty  exists, 
a  right  to  have  it  performed  must  also  exist,  and  the  failure 
to  perform  constitutes  the ''  neglect  "  referred  to  in  the  statute. 
Whether  the  negUgence  in  this  case  was  the  proximate  cause 
of  the  accident  was  a  question  of  fact  for  the  jury  to  deter* 
mine.  It  does  not  appear  that  the  learned  trial  court  failed 
to  submit  that  question  to  them.  The  request  of  defendant's 
counsel  did  not  raise  that  precise  question  and  the  chai^ 
of  the  court,  therefore,  presents  no  error. 

The  remainder  of  appellant's  contentions  constitutes  a  rqie* 
tition  of  the  points  heretofore  called  to  our  attention  on  the 
argument  of  the  appeal,  and  requires  no  further  discussion. 

The  judgment  and  order  must,  therefore,  be  affirmed,  on 
reargument,  with  costs. 

Present  —  Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and 
Eellt,  JJ. 

Judgment  and  order  unanimously  affirmed  on  reargument, 
with  costs. 
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Fox  Film  Corporation,  Respondent;  v.  Stuard  Hirschman 
and  Others,  Appellants,  Impleaded  with  The  City  op  New 
York,  Defendant. 

Second  Department,  April  15,  1021. 

Equity  —  specific  performance  —  contract  for  gale  with  agreement 
to  assign  awards  made  for  lands  taken  for  street  uses  —  equity 
may  direct  setoff  against  assessments  on  plaintiff's  lands  without 
decreeing  assignment. 

In  a  suit  under  a  contract  of  sale  to  compel  the  assignment  of  awards 
made  for  land  taken  in  New  York  city  for  street  uses,  in  which  the 
city  IB  a  defendant,  it  is  not  necessary  for  the  court  to  decree  an  assign- 
ment and  then  a  setoff  of  the  awards  against  the  assessments  on  plain- 
tiff's property,  and  it  may  properly  direct  that  the  awards  involved  be 
set  off  against  said  assessments. 

Appeal  by  the  defendants,  Stuard  Hirschman  and  others, 
from  a  judgment  and  decree  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Queens  on  the  3d  day  of  December,  1919,  on  the  decision 
of  the  court  rendered  after  a  trial  at  the  Queens  Special  Term. 

This  suit  was  brought  to  reform  a  contract  for  the  sale  of 
land  and  to  compel  an  assignmrait  to  the  plaintiff,  pursuant  to 
the  terms  of  the  contract,  of  awards  made  for  that  part  of  the 
land  taken  for  street  purposes  and  to  have  the  city  of  New 
York  set  off  the  said  awards  against  the  assessments  levied  on 
the  land  so  purchased  by  the  plaintiff. 

Benjamin  TrajmeUy  for  the  appellants  Hirschman. 

A.  S.  Gilbert  [Jerome  E.  Malino  with  him  on  the  brief], 
for  the  appellant  Chop  Tank  Company,  Inc. 

Savl  E.  Rogers  [Percy  Heiliger  with  him  on  the  brief], 
for  the  respondent. 

Jatcox,  J.: 

Under  the  decree  herein  the  plaintiff  obtains  just  what 
the  defendant  Chop  Tank  Company  agreed  to  convey  to  it. 
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It  is  conceded  by  the  defendant  Stuard  Hirschman  that  he 
and  the  Chop  Tank  Company  are  virtually  one  and  the  same. 
Therefore,  the  plaintifif  was  entitled  mider  the  contract  to  any 
rights  of  the  defendant  Hirschman  which  came  within  the 
terms  of  the  contract.  By  the  contract  the  plaintifif  was  to 
receive  the  premises  therein  described,  '^  Excepting  therefrom 
such  lots  or  parts  of  lots  as  have  been  taken  by  the  City  of 
New  York  for  the  opening  or  widening  of  Ditmars  Avenue  and 
Fifty-first  Street."  If  the  city  had  not  taken  title  in  these 
proceedings  the  whole  premises  passed  to  the  plaintiff  and  it 
is  entitled  to  any  award  made  for  premises  subsequently  taken. 
If  the  city  had  taken  any  of  the  premises,  then  this  provisicm 
of  the  contract  applied:  "  This  sale  covers  all  right,  titl^ 
and  interest  of  the  seller  of,  in  and  to  any  land  lying  in  the 
bed  of  any  street,  road  or  avenue,  opened  or  proposed,  in 
front  of  or  adjoining  said  premises,  to  the  center  line  thereof, 
or  all  right,  title,  and  interest  of  seller  in. and  to  any  award 
made  or  to  be  made  in  lieu  thereof,  and  the  seller  will  execute 
and  deliver  to  the  purchaser,  on  closing  of  title,  or  thereaft^, 
on  demand,  all  proper  instruments  for  the  conveyance  of 
such  title  and  the  assignment  and  collection  of  such  award." 
Under  this  provision  of  the  contract  the  plaintiff  waa  entitled 
to  have  the  defendants  assign  to  it  any  award  for  lands  taken 
for  street  openings.  The  defendants  have  not  made  these 
assignments.  Equity,  however,  regards  that  as  done  which 
ought  to  have  heea  done,  and  there  was,  therefore,  no  reason 
for  decreeing  an  assignment  and  then  a  setoff.  Under  its 
broad  powers  the  court  was  right  in  adapting  the  relief  granted 
to  the  situation  then  presented.  It  very  properly  directed  that 
the  awards  involved  in  this  action  be  set  off  against  the 
assessments  upon  plaintiff's  lands.  The  findings  are  amply 
supported  by  the  allegations  in  the  complaint  specifically 
admitted  or  not  denied  by  the  answer. 

The  judgment  should  be  affirmed,  with  costs. 

Present — Mills,  Rich,  Putnam,  Kelly  and  Jaycox,  JJ. 

Judgment  imanimously  affirmed,. with  costs. 
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Anna  Rischel,  Formerly  Anna  Cobdbs,  as  Administratrix^ 
etc.,  of  Theodore  D.  Cordes,  Deceased,  Plaintiff,  v. 
Anna  Gerken,  Defendant. 

Second  Department,  April  15,  1021. 

Surroffates'  CourU  —  proceeding  by  creditor  to  seU  real  property 
of  decedent  to  pay  debti  ffOTcmed  by  Code  of  Civil  Procedure  at 
it  eziated  when  letten  iMtied  on  decedent's  estate  —  Code  cf  Civil 
Proccdnra,  sections  8702  and  S706|  as  subscamntly  amendtdt  not 
applicable  —  tbree-ycMr  Statute  of  Limitations  appUes  <-  proceed- 
ing need  not  be  ancillary  to  accounting  —  vendor  and  purchaser 
—  marketable  title. 

A  proceeding  institated  by  a  creditor  to  sell  the  real  estate  of  a  decedent 
for  the  purpose  of  paying  debts  is  governed  by  the  statute  as  it  existed 
prior  to  September  1,  1914,  when  the  so-called  Surrogates'  Code  went 
into  effect,  where  letters  of  administration  were  issued  prior  to  that  date. 

Sections  2702  and  2705  of  the  Code  of  Civil  Procedure,  ifinitmg  the  time 
within  which  such  proceedings  may  be  institated  to  eig^iteen  months 
after  the  issuance  of  letters  and  requiring  the  proceedings  to  be  ancillary 
to  an  accounting,  do  not  apply,  since  the  right  of  the  creditor  aocmed 
prior  to  the  time  when  said  sections  became  operative,  and  was,  therefore, 
by  force  of  section  3352  of  the  Code  of  Civil  Procedure  and  section  d3  of 
the  General  Construction  Law,  to  be*  determined  by  the  law  as  it  existed 
prior  to  that  date. 

Accordingly,  the  sale  made  in  the  creditor's  proceeding  institated  within 
three  years  from  the  date  of  the  issuance  of  letters,  passes  a  good  and 
marketable  title. 

Submission  of  a  controversy,  upon  an  agreed  statement  of 
facts  pursuant  to  section  1279  of  the  Code  of  Civfl  Procedure. 

Leonard  J.  Reynolds  [Frank  Rosenberg  with  him  on  the 
brief],  for  the  plaintiff. 

Charles  RiLsh  [Malcolm  R.  Lawreruse  with  h^rn  on  the  brief], 
for  the  defendant. 

Mills,  J.: 

The  question  to  be  determined  is  that  of  the  marketability 
of  the  title  to  a  certain  parcel  of  real  property  in  the  county 
of  Kings*  The  material  facts  as  stated  in  the  submission  are 
the  following: 

Theodore  D.  Cordes  died  in  Queens  county  March  30, 
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1914,  intestate  and  seized  of  an  undivided  one-fourth  interest 
in  said  property,  leaving  a  widow  and  one  child,  a  son.  Letters 
of  administration  upon  his  estate  were  duly  issued  to  the 
widow  by  the  Surrogate's  Court  of  said  county  on  May  20, 
1914;  and  she  thereupon  duly  qualified  and  entered  upon  the 
duties  of  the  office.  The  personal  property  left  by  decedent 
was  insufficient  to  pay  his  debts.  No  proceeding  for  an 
accounting  or  a  judicial  settlement  of  accounts  has  been 
taken  by  or  against  the  administratrix.  John  C.  Cordes  was 
a  creditor  of  the  decedent  and,  he  having  died  in  the  interim 
and  left  a  will,  one  Walter  F.  Ring,  being  the  sole  surviving 
executor  of  that  will,  on  or  about  April  4,  1917,  began  in 
said  court  by  petition  a  proceeding  to  authorize  and  direct 
the  said  administratrix  to  sell  the  one-fourth  interest  in 
said  parcel  of  real  estate.  The  proceeding  was  in  all  respects 
conducted  in  strict  accord  with  the  provisions  of  the  statute 
in  force  at  •the  time  when  said  letters  of  administration 
w^e  issued.  It  culminated  in  a  decree  made  by  said  court, 
November  21,  1917,  authorizing  and  directing  the  said 
administratrix  to  make  such  sale.  Thereafter,  in  strict 
accord  with  the  directions  of  that  court,  the  administratrix 
entered  into  a  written  contract  to  sell  to  the  defendant  the 
said  one-fourth  interest  for  the  sum  of  $17,500,  subject  to 
a  certain  mortgage,  of  which  the  sum  of  $1,000  was  paid  down 
and  the  balance  was  to  be  paid  at  the  closing.  Upon  report 
of  that  contract  duly  made,  that  court  approved  the  same  and 
directed  the  administratrix,  the  plaintiff,  herein  (she  having 
remarried),  to  carry  out  the  same;  but  at  the  closing  defendant 
refused  to  accept  plaintiff's  deed  and  to  pay  the  said  balance, 
and  rejected  the  title  thus  offered  upon  the  ground  that 
the  proceeding  should  have  been  conducted  imder  and  in 
accord  with  the  provisions  of  the  new  Surrogates'  Code  or 
Practice  Act,  which  went  into  effect  September  1,  1914,  and 
that,  therefore,  that  court  had  no  jurisdiction  to  make  the 
said  several  decrees  because  (a)  the  proceeding  was  not  taken 
within  eighteen  months  after  the  issue  of  said  letters  of 
administration,  and  (b)  because  it  was  not  taken  as  ancillary 
to  an  accounting  by  the  administratrix  and  no  such  accounting 
was  then  pending. 
It  is,  of  course,  imdiaputed  that  the  new  Surrogates'  Code, 
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SO  called,  which  went  into  effect  September  1,  1914  (Laws  of 
1914,  chap.  443),  by  sections  2702  and  2705  of  the  C!ode  of 
Civil  Procedure,  does  impose  both  of  those  restrictions  upon 
the  authority  of  the  Surrogate's  Court  to  make  such  decrees, 
and  that  such  court  has  only  a  statutory  power  to  make  them, 
L  e.,  no  inherent  power  or  jurisdiction  in  that  regard. 

The  defendant  here  insists  upon  the  said  objections  as 
rendering  the  title  tendered  by  plaintiff  unmarketable.  Upon 
the  other  hand,  the  contention  of  the  plaintiff  is  that  inisis- 
much  as  the  letters  of  administration  were  issued  prior  to 
September  1,  1914,  the  proceeding  to  sell  was  properly  taken 
and  conducted  in  all  respects  imder  the  statute  in  force  just 
pric»*  to  that  date.  The  vital  points  of  difference  between 
the  two  statutes  are  that  the  earher  one  allowed  the  proceed^ 
ing  to  be  taken  within  three  years  after  the  issue  of  said  letters 
and  also  to  be  taken  by  the  creditor  indep^idently  of  any 
accounting,  voluntary  or  involuntary,  upon  the  part  of  the 
adnunistratrix;  while  the  latter  imposes  the  limit  of  ei^teen 
months  after  such  issue  and  requires  the  proceeding  to  be 
ancillary  to  an  accounting.  (See  Code  Civ.  Proc.  §§  2749, 
2750,  as  amd.  by  Laws  of  1894,  chap.  735,  and  Laws  of 
1909,  chap.  183.)  The  plaintiff  contends,  however,  that  by 
section  3352  of  the  Code  of  Civil  Procedure  and  section  93 
of  ihe  General  Coi^truction  Law  the  right  to  take  the  pro- 
ceeding to  have  the  real  estate  sol^,  having  then  accrued, 
was  preserved.  Said  section  3352  provides  in  substance  that 
the  provisions  of  the  act  shall  not  render  ineffectual  or  impair 
any  right  lawfully  accrued  or  established  before  any  givai 
such  provision  takes  effect;  but  that,  so  far  as  may  be  necessary 
to  avoid  such  a  result,  the  statutes  in  force  on  the  day  before 
the  provision  takes  effect  are  deemed  to  remain  in  force. 
Said  section  93  provides  in  effect  that  the  repeal  of  a  statute 
or  a  part  thereof  shall  not  affect  or  impair  any  "  right 
accruing,  accrued  or  acquired  *  ♦  ♦  prior  to  the  time 
such  repeal  takes  effect."  This  constructicxi  of  the  plaintiff, 
at  least  so  far  as  the  time  limit  is  concerned,  seems  to  me 
to  be  fully  sustained  by  OTIynn  v.  Powers  (136  N.  Y.  412) 
and  WiUiamam  v.  Field  (2  Sandf.  Ch.  533,  569).  In  the 
former  case  the  will  was  probated  in  1873.  There  was  then 
and  thereafter  until  1880  no  time  limit  upon  the  right  of  the 
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oreditor  to  take  such  a  proceeding;  but  by  a  new  enactment 
in  1880,  going  into  effect  September  first  of  that  year,  the 
limit  of  three  years  was  imposed.  In  1892  it  was  attempted 
to  institute  such  a  proceeding  in  r^erence  to  that  estate. 
The  Court  of  Appeals  upheld  the  proceeding  and  declared  at 
page  422  that  ''  The  right  which  a  creditor  of  the  testatrix 
*  *  *  had  on  the  day  prior  to  September  1, 1880,  to  apply 
for  an  order  to  sell  real  estate  ♦  *  *  was  we  think  a  right 
accrued  within  the  meaning  of  this  section  [referring  to  said 
section  3352]  and  was  not  we  think  affected  by  secticm  2750 '' 
[meaning  the  new  provision].  In  the  WiMamson  Case  (supra) 
a  mortgagee  had  come  into  possession  of  the  mortgaged 
premises  in  1827,  and  the  mortgagor  unda*  the  law  then 
existing  had  twenty  years  in  which  to  redeem.  In  1830,  when 
sev^iteen  years  of  that  period  remained,  the  Revised  Statutes 
went  into  effect,  and  imposed  a  ten-year  limitation.  (See 
2  R.  S.  301,  §  52.)  The  assistant  vice-chancellor^  however, 
held  that  the  new  statute  did  not  apply  to  the  enforcement  of 
the  pre-existing  right. 

The  defendant  here,  moreover,  cont^ids  that  even  if  it 
be  true  that  the  old  statute  limitation  still  applies  as  to  ri^ts 
existing  before  September  1,  1914,  when  the  new  act  wait 
into  effect,  still  the  method  of  proceeding  of  the  new  statute 
applies  and  governs,  namely,  that  the  proceeding  must  be 
part  and  parcel  of  an  .accounting  and  not  an  independent 
one.  The  argument  of  defendant's  coimsel  here  is  that  that 
provisicMi  affects  merely  the  remedy  and  not  the  right  and 
that,  therefore,  the  new  statute  so  far  merely  as  it  changes 
the  remedy  became  effective  even  in  the  enforcement  of  the 
preserved  pre-existing  right.  There  is  much  apparent  force 
in  that  reasoning.  It  seems,  however,  to  have  been  practi* 
cally  considered  and  rejected  in  Matter  of  IcmneUa  (166  App. 
Div.  460;  appeal  dismissed,  214  N.  Y.  688).  In  that  case 
it  was  held  that  the  provisions  of  the  new  Surrogates'  Code 
allowing  jury  trial  in  the  Surrogate's  Court  were  not  appli- 
cable to  a  probate  proceeding  pending  on  September  1,  1914; 
but  that  section  93  of  the  General  Construction  Law  kept 
the  old  section  2653a  of  the  Code  of  Civil  Procedure  "  alive 
for  the  purpose  of  permitting  the  contestant  to  prosecute 
his  action  in  the  Supreme  Court,  that  riRht  liaving; '  accrued  * 
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to  him  before  section  2653a  was  repealed."  The  mode  of  trial 
certainly  is  a  matter  affecting  the  remedy  merely.  That  case, 
therefore,  appears  to  be  an  authority  directly  in  point  in 
favor  of  the  plaintiff  here. 

Therefore,  I  conclude  that  plaintiff  is  entitled  to  judgment 
upon  the  submission  for  the  reUef  asked,  namely,  specific 
performance,  with  costs. 

Hence  I  advise  decision  and  judgment  accordingly. 

Rich,  Putnam,  Blackmab  and  Kelly,  JJ.,  concur. 

Judgment  for  plaintiff  for  the  ^)ecific  performance  asked, 
with  costs.    Settle  order  on  notice. 


Fred  0.  Seaver,  Appellant,  v.  Lindsay  Light  Company, 

Respondent. 

Second  Department,  April  15,  1921. 

Sales  —  "c.  1.  f.'*  defined  —  action  to  recover  for  failure  of  seller 
to  deliTcr  —  goods  purchased  c.  i.  f .  point  of  destination  —  damages 
—  difierence  in  contract  price  >and  market  price  at  point  of 
destination  is  measure. 

The  letters  *'  c.  i.  f."  used  in  executory  contracts  of  sale  mean  that  the 
goods  are  to  be  shipped  to  an  agreed  point  of  destination,  and  that 
the  price  which  the  buyer  is  to  pay  includes  the  cost  of  the  merchandise 
and  the  insurance  and  freight  to  such  point  of  destination. 

Compensation  is  the  measure  of  damages  and  all  rules  prescribing  special 
methods  of  computing  damages  are  merely  formulas  for  measuring 
compensation. 

The  measure  of  damages  for  failure  to  deliver  goods  sold  "  c.  i.  f."  point 
of  destination  is  the  difference  in  the  contract  ixice  and  the  market  price 
at  the  point  of  destination  at  the  time  when  in  the  regular  course  of 
transportation  the  goods  would  have  reached  there  according  to  the 
terms  of  the  contract. 

Appeal  by  the  plaintiff,  Fred  0.  Seaver,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  9th  day  of 
August,  1920,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  Kings  Trial  Term,  a  jury  having  been  waived,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  11th 
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day  of  June,  1920,  denying  plaintifif's  motion  for  a  new  trial 
made  upon  the  minutes. 

Hiram  R.  Steele  [George  E.  Miner  with  him  on  the  brief], 
for  the  appellant. 

Isaac  Hymariy  for  the  respondent. 

Blackmar,  J.: 

The  defendant  in  Chicago  and  the  plaintiff's  assignor 
entered  into  an  executory  contract  for  the  sale  of  5,544  pounds 
of  thorium  in  six  monthly  installments  at  the  price  of  four 
dollars  a  pound,  c.  i.  f.  London  dock.  The  defendant,  the 
seller,  defaulted  in  supplying  a  part  of  the  merchandise  called 
for  by  the  contract,  and  this  action  is  brought  by  the  assignee 
of  the  buyer  to  recover  damages  for  the  breach  of  the  contract. 
A  jury  was  waived  and  the  case  was  tried  by  the  court.  The 
court  found  the  contract  and  the  breach  by  the  defendant  and 
awarded  to  the  plaintiff  damages  measured  by  the  difference 
between  the  contract  price  and  the  market  price  at  Chicago, 
from  which  point  the  goods  were  to  be  shipped.  The  plaintiff 
appeals  from  the  judgment,  claiming  that  the  proper  measure 
of  damages  is  the  difference  between  the  contract  price  and 
the  market  price  in  London.  • 

The  letters  "  c.  i.  f.,''  used  in  executory  contracts  of  sale, 
have  for  many  years  been  used  in  commercial  contracts 
in  this  country  and  their  meaning  is  well  established.  They 
mean  that  the  goods  are  to  be  shipped  to  an  agreed  point  of 
destination  and  that  the  price  which  the  buyer  is  to  pay 
includes  the  cost  of  the  merchandise  and  the  insurance  and 
freight  to  such  point  of  destination.  When  the  seller  has 
arranged  for  the  freight,  has  shipped  the  goods,  and  has 
effected  insurance  for  the  benefit  of  the  buyer  to  the  point  of 
destination,  he  has  performed  his  contract  and  the  buyer  is 
bound  to  accept  and  pay  the  seller's  draft  with  a  bill  of 
lading  and  the  insurance  certificate  attached.  If  the  goods 
are  lost  in  transit,  he  must  look  to  the  insurance  for  indem- 
nity, or,  in  certain  circumstances,  to  the  carrier.  It  is  plain 
that  it  is  within  the  contemplation  of  the  parties  that  the 
buyer  shall  come  into  possession  of  the  goods  at  the  point 
of  destination.  In  this  case  the  parties  contemplated  that 
the   plaintiff's   assignor,    the   purchaser,    should   receive  this 
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goods  in  the  city  of  London;  and  in  determining  the  measure 
of  damages  this  fact  should  be  kept  clearly  in  mind. 

Compensation  is  the  measure  of  damages.  All  rules  pre- 
scribing special  methods  of  computing  damages  are  merely 
formulas  for  ascertaining  compensation.  The  rule  that  the 
measure  of  damages  for  breach  of  an  executory  contract  for 
the  sale  of  goods  is  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  and  place  of  deUvery 
{Saxe  V.  Penokee  Lumber  Co.,  159  N.  Y.  371)  is  a  formu- 
lation of  the  rule  of  compensation  applied  to  such  contracts. 
If  there  arises  any  doubt  as  to  the  application  of  this  rule, 
that  doubt  should  be  solved  by  recourse  to  the  general  prin- 
ciple, namely,  compensation. 

The  parties  to  the  contract  in  question  contemplated 
that  the  buyer  should  receive  possession  of  the  goods  in 
London.  Upon  breach  of  the  contract  by  the  seller,  he  was 
entitled  to  the  value  of  the  contract.  It  is  evident  that 
to  award  him  the  value  of  his  contract  is  to  compensate  him 
for  the  wrongful  act  of  the  seller  in  depriving  him  of  its 
benefits.  With  the  sole  exception  of  the  loss  of  the  goods 
in  transit,  for  which  compensation  is  provided  by  insurance, 
or,  in  certain  circumstances,  by  recourse  against  the  carrier, 
the  value  of  a  c.  i.  f.  contract  is  measured  by  the  value  of 
the  merchandise  at  the  point  of  destination  when  in  the 
regular  course  of  transportation  it  would  have  reached  there 
according  to  the  terms  of  the  contract.  The  buyer  of  the 
goods  is  not  indemnified  for  his  loss  if  on  the  seller's  default 
he  is  obliged  to  cross  the  ocean,  buy  the  goods  in  Chicago 
and  then  have  them  shipped  to  London.  He  should  have 
the  right  to  go  into  the  market  in  London,  where  he  was  ta 
receive  the  goods,  and  there  buy  other  goods  to  replace  them. 
If  the  market  price  there  exceeds  the  contract  price,  he  can 
be  indemnified  only  by  awarding  to  him  the  difference.  There- 
fore on  principle  the  measure  of  damages  should  have  been  the 
difference  between  the  contract  price  and  the  market  price  in 
London,  for  in  no  other  way  is  the  buyer  idemnified  for  the 
injury  he  has  sustained  through  the  seller's  breach  of  the 
contract. 

The  only  direct  authority  I  have  foimd  upon  the  subject 
is  Staackmanj  Harschitz  &  Co.  v.  Cary  (197  111.  App.  601), 
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in  which  the  rule  is  laid  down  that  the  measure  of  damages  is 
the  difference  between  the  contract  price  and  the  market  price 
at  the  point  of  destination. 

The  question,  when  the  title  to  the  goods  passes,  seems 
to  have  no  place  in  this  discussion.  It  may  be  that  the  title 
passed  in  Chicago.  It  certainly  did  to  the  extent  of  throwing 
upon  the  buyer  the  risk  of  the  voyage.  But  that  fact  has 
no  apparent  relation  to  the  question  as  to  what  measure  of 
damages  will  compensate  the  buyer  for  a  violation  of  the 
contract. 

I  recommend  that  the  judgment  and  order  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the  event.  The 
findings  of  fact  numbered  sixth,  seventh,  eleventh  and 
thirteenth  and  the  conclusion  of  law  numbered  first  should  be 
reversed. 

Jenes,  p.  J.,  Mills,  Rich  and  Jaycox,  JJ.,  oonciu-. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  abide  the  event.  •  The  findings  of  fact  numbered 
sixth,  seventh,  eleventh  and  thirteenth  and  the  conclusion  of 
law  numbered  first  are  reversed.    Settle  order  on  notice. 


Mary  K.  Van  Sicklen,  Respondent,  v.  John  J.  Voorhibs 
and  Others,  Defendants,  Impleaded  with  Philip  Thiel 
and  Alma  Thiel,  Appellants. 

Second  Department,  April  15,  1921. 

Trusts  —  power  in  trust  —  conTayanoe  hj  trustee  —  Intention  to 
exercise  power  —  deed  hj  trustee  need  not  refer  to  power  —  par- 
tition—  complaint  alleffing  ownership  not  made  insufficient  by 
alleging  conveyance  by  trustee  of  ancestor  to  third  person  which 
was  claimed  to  be  void. 

Where  a  trustee  executed  a  deed  of  property  intending  thereby  to  exercise 
a  power  in  trust  conferred  upon  him  by  deed,  his  deed  is  effectual  to 
pass  title  whether  the  power  is  referred  to  or  not,  and  the  fact  that  he 
referred  to  the  wrong  deed  from  his  grantor  as  a  source  of  his  power  does 
not  render  his  deed  invalid. 

Complaint  in  an  action  for  partition  in  which  it  is  alleged  that  the  property 
in  question  was  transferred  to  a  third  person  by  a  trustee  of  the  ancestor, 
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which  deed  the  pliuiiti£f  olaims  to  be  void,  is  not  demurrable  where  there 
is  no  allegation  that  any  of  the  defendants  are  the  suooessors  in  interest 
of  said  third  person,  but  it  is  alleged  merely  that  they  claim  some  interest 
in  the  property,  since  the  ownership  of  the  property  by  the  plaintiff  and 
her  cotenants  is  not  neeessarily  inconsistent  with  the  conveyance  to  the 
third  person,  who  may  hare  conveyed  the  property  back  to  the  phiintiif 's 
ancestor. 

Appeal  by  the  defendants,  Philip  Thiel  and  another,  from  an 
order  of  the  Supreme  Com*,  made  at  the  Kings  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  15th  day  of  November,  1920,  overruling  the  demurrers 
to  the  complaint  in  an  action  for  partition. 

Francis  X.  Hennessy,  for  the  appellants. 

Frederick  G.  Ashley,  for  the  respondent. 

Blackmar,  J.: 

We  think  the  order  overruling  the  demurrer  of  defendants 
Philip  Thiel  and  Ahna  Thiel  should  be  affirmed,  but  not 
for  the  reason  given  by  the  trial  justice,  with  which  we  cannot 
agree.  The  conveyances  set  forth  in  full  in  the  complaint, 
we  think,  establish  the  fact  that  the  property  of  which  parcel  2 
described  in  the  complaint  formed  a  part  was  competently 
conveyed  to  Adam  ThieL  The  trustee  in  his  deed  direct 
to  Adam  Thiel  int^ided  to  exercise  whatever  power  he 
had  to  dispose  of  this  property.  It  is  apparent  that  the 
parties,  including  the  trustee,  assumed  that  the  deed  of  March 
17,  1873,  failed  to  convey  parcel  No.  2  to  the  trustee  on 
account  of  an  error  in  the  description  of  the  property,  and 
that  the  source  of  the  trustee's  title  to  such  property  was 
the  deed  of  May  11,  1874.  Therefore,  when  the  trustee  con- 
veyed that  property  he  referred  to  the  deed  of  May  11,  1874, 
as  the  soiu^ce  of  his  power.  The  question  whether  a  power  is 
exercised  by  a  deed  by  the  donee  of  the  power  depends  upon 
the  intent.  {White  v.  Hicks,,33  N.  Y.  383;  Huttm  y.  Benkard, 
92  id.  295.)  In  this  case  there  can  be  no  reasonable  doubt 
that  the  trustee  intended  to  exercise  whatever  power  he  had 
to  convey  parcel  No.  2,  and  it  is  a  matter  of  indiflference 
whether  that  power  was  granted  to  him  by  the  deed  of  March 
17, 1873,  or  of  May  11, 1874.  Any  deed  executed  by  a  grantee 
App.  Div.—  Vol.  CXCVI.        26 


Digitized  by 


Googk 


402  Van  Sicklen  v,  Voorhies. 

Second  Department,  April,  1931.  [Vol.  196 

of  a  power,  conveying  property  that  can  be  conveyed  only 
by  virtue  of  a  power  in  trust,  is  a  valid  exercise  of  such  power, 
whether  the  power  be  referred  to  in  the  deed  or  not.  (1  R.  S. 
737,  §  124;  now  Real  Prop.  Law,  §  175.)  If  the  claim  of  the 
plaintiff  is  correct,  that  the  trustee  derived  his  power  from  the 
deed  of  March  17,  1873,  and  that  by  referring  to  the  deed  of 
May  11,  1874,  as  the  source  of  his  power  he  failed  to  exercise 
the  power  contained  in  the  deed  of  March  17,  1873,  his  deeds 
have  no  effect  whatever,  and  we  cannot  assume  that  the 
trustee  intended  to  execute  a  deed  that  would  subserve  no 
purpose. 

We  are,  therefore,  led  to  the  conclusion  that  the  convey- 
ances stated  in  the  complaint  are  effective  to  transfer  the 
title  from  the  ancestor  of  the  plaintiff  to  Adam  Thid,  and 
that  Adam  Thiel  was  the  owner  of  parcel  No.  2  as  late  as  the 
15th  day  of  September,  1890.  If  the  complaint  had  alleged 
in  so  many  words  that  defendants  Alma  Thiel  and  Philip  Tliiel 
were  successors  to  the  title  then  held  by  Adam  Thiel,  the 
complaint  would  be  demurrable  as  to  them.  But  it  is  not  so 
alleged.  The  complaint  alleges  that  the  plaintiff  and  certain 
of  the  defendants  are  the  owners  in  fee  of  this  property,  and 
that  defendants  Philip  Thiel  and  Ahna  Thiel  claim  some 
interest  therein  which  is  unknown  to  the  plaintiff  and  which 
is  derived  from  a  deed  executed  in  1919.  The  ownership 
of  this  property  by  the  plaintiff  and  her  coteiiants  is  not 
necessarily  inconsistent  with  the  fact  that  the  plaintiff^s 
ancestor  conveyed,  through  the  trustee,  this  property  so 
that  it  was  vested  in  Adam  Thiel  on  the  15th  day  of  September, 
1890,  for,  rum  constat,  Adam  Thiel  may  have  conveyed  the 
same  back  to  the  plaintiff's  ancestor.  We  think  the  defendants 
should  have  availed  themselves  of  the  privilege  granted  by 
the  court  to  withdraw  the  demurrer  and  to  answer. 

The  order  is  affirmed,  with  ten  dollars  costs  and  disburse- 
ments, with  leave  to  the  defendants  to  withdraw  their 
demurrers  and  to  answer  within  twenty  days. 

Mills,  Rich,  Kelly  and  Jaycox,  JJ.,  concur. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
with  leave  to  the  defendants  to  withdraw  their  demurrei*s  and 
to  answer  within  twenty  days. 


Digitized  by 


Googk 


Otton  v.  Otton.  403 


App.  Div.  408]  Second  Department,  April,  ld21. 


Florence   E.   Otton,  Respondent,   v.   George  C.  Otton, 

Appellant. 

Second  Department,  April  22,  1921. 

Husband  and  idl«  —  wpai atlon  —  complaint  lnsufB«l«nt  whioh  does 
not  specify  acts  of  misoonduct  —  inoompatibility  of  temper  not 
ground  for  separation. 

Complaint  in  an  action  for  separation  is  insufficient  which  does  not  comply 
with  section  1764  of  the  Code  of  Civil  Procedure  providing  that  the 
nature  and  circumstances  of  the  defendant's  misconduct  must  be  particu- 
larly specified,  as  well  as  the  time  and  place  of  each  act  complained  of; 
mere  general  allegations,  characterizing  the  relations  between  the  plaintiff 

•    and  the  defendant,  are  insufficient. 

Incompatibility  of  temper  is  not  a  cause  for  separation  in  this  State,  and 
so  separation  cannot  be  based  on  outbursts  of  temper,  threats  and  angry 
words  in  the  heat  of  passion,  where  there  is  no  evidence  that  those  out- 
bursts led  to  physical  violence  against  the  plaintiff. 

Appeal  by  the  defendant,  George  C.  Otton,  from  a  judgmeat 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  derk  of  the  coimty  of  Richmond  on  the  12th 
day  of  December,  1918,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  Richmond  Special  Term. 

Martin  Gollubiery  for  the  appellant. 

Chester  R.  CarleUmy  for  the  respondent. 

Blackmar,  p.  J.: 

The  Code  of  Civil  Procedure  requires  that  in  an  action 
for  a  separation  the  complaint  "  must  specify  particularly  the 
nature  and  circumstances  of  the  defendant's  misconduct,  and 
must  set  forth  the  time  and  place  of  each  act  complained  of, 
with  reasonable  certainty,''  (Code  Civ.  Proc.  §  1764.)  Com- 
pliance with  this  requirement  of  the  Code  is  substantially 
lacking  in  the  complaint  upon  which  this  decree  of  separation 
was  founded.  Except  for  certain  allegations  of  improper 
treatment  of  the  children,  the  complaint  contains  the  most 
general  allegations,  characterizing  the  relations  between  the 
plaintiff  and  the  defendant,  without  any  attempt  to  comply 
with  the  requirements  of  the  Code.  The  findings  of  fact  are 
literally  a  copy  of  certain  of  the  allegations  of  the  complaint, 
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and  upon  those  findings  of  fact  the  conclusion  of  law  is  made 
that  the  plaintiff  is  entitled  to  a  separation  from  the  bed  and 
board  of  the  defendant  forever,  giving  to  her  the  care,  custody 
and  education  of  the  children  and  requiring  the  defendant  to 
pay  her  twenty  dollars  a  week  alimony. 

The  parties  were  married  in  1896,  and  aeoording  to  the 
plaintiff's  testimony  they  liv€id  happily  together  for  about 
seventeen  years.  The  cause  of  the  differences  that  subse- 
quently arose  was  the  wife's  desire  to  sp^id  the  summers  at  a 
Staten  Island  beach,  whereas  the  husband,  objecting  to  the 
additional  hardship  thus  put  upon  him,  wished  to  remain 
during  the  sununer  in  his  residence  at  Rutherford,  N.  J. 
From  this  cause  arose  quarrels  aad  bickering,  in  which  the 
defendant  was  not  wholly  at  fault.  It  is  no  wonder  that  in 
the  drcumstances  he  gave  way  to  outbursts  of  temper  and  to 
threats  and  angry  words  in  the  heat  of  passion;  but  nowhere 
in  the  case  is  there  any  evidence  that  those  outbursts  led  to 
physical  violence  against  the  plaintiff.  As  is  said  in  Donckue 
V.  Danohue  (180  App.  Div.  561,  562) :  "  Even  if  we  believe  the 
plaintiff's  testimony  that  the  defendant  made  threats,  they 
were  angry  outbursts  incident  to  wars  of  words,  and  their 
emptiness  is  shown  from  the  absence  of  any  testimony  of  even 
an  attempt  to  carry  them  out." 

In  view  of  the  remarks  made  by  the  learned  trial  justice 
during  the  trial,  it  is  well  to  say  once  more  that  incompatibihty 
of  temper  is  not  a  cause  for  separation  £n  the  State  of  New 
York.  The  causes  are  expressly  prescribed  by  statute  (Code 
Civ.  Proc.  §  1762  et  seq.) ;  and  so  careful  were  the  law-givers 
to  see  to  it  that  the  causes  should  be  strictly  confined  to  those 
prescribed,  that  they  required  specification  of  each  particular 
act  of  misconduct,  together  with  the  time  and  place  thereof, 
to  be  contained  in  the  complaint.  ( Umbach  v.  Umbach,  183 
App.  Div.  495.) 

The  findings  of  fact  niunbered  4  to  12,  inclusive,  should 
be  reversed,  the  judgment  reversed,  and  the  complaint 
dismissed. 

Mills,  Rich,  Putnam  and  Jaycox,  JJ.,  concur. 

Findings  of  fact  numbered  4  to  12,  inclusive,  reversed; 
judgment  reversed  and  complaint  dismissed. 
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Eva  K.  Conlon,  Respondent,  v.  Maby  Ann  Kelly  and 
Others,  Defendants,  Impleaded  with  Edwabd  B.  Hosieb, 
Appellant. 

First  Department,  April  22,  1921. 

Contempt  —  order  directing  plaintiff  to  pay  money  to  chamberlain 
of  city  of  New  York  —  fine  on  disobedience  directed  to  be  paid 
to  appellant  as  person  injured  —  on  motion  to  resettle  contempt 
order  new  grounds  of  opposition  to  original  motion  cannot  bo 
raised. 

The  plaintiff  obtained  an  order  of  the  court  permitting  her  to  withdraw 
from  the  office  of  the  city  chamberlain  of  the  city  of  New  York  a  certain 
sum  of  money  which  the  order  recited  as  being  the  amount  of  the 
accumulation  of  dower  interests  of  the  plaintiff  in  certain  property.  It 
appeared  that  she  had  assigned  her  dower  interests  to  the  appellant  and 
she  was  thereafter  directed  by  an  order  to  forthwith  pay  to  the  said 
ehamberiam  to  the  credit  of  the  action  the  amount  withdrawn.  On 
motion  to  punish  her  for  contempt  for  disobedience  of  the  last  order  it 
was  adjudged  that  the  misconduct  of  the  plaintiff  was  calculated  to  and 
did  prejudice  the  rights  and  remedies  of  the  appellant  and  she  was  fined 
the  amount  withdrawn  from  the  office  of  the  city  chamberlain  with 
interest,  and  dhrected  to  pay  said  amount  to  the  appellant. 

Hdd^  that  on  motion  to  resettle  the  order  in  the  contempt  proceedings  she 
could  not  raise  the  question  that  the  amount  of  dower  was  less  than  the 
amount  stated  in  the  order,  since  she  had  failed  to  raise  that  ground  of 
opposition  to  the  original  motion  to  punish  for  contempt. 

Furthermore,  her  present  claim  that  the  total  amount  withdrawn  does 
•  not  in  fact  represent  entirely  moneys  due  for  dower,  to  which  the  appellant 
was  entitled  under  his  assignment  from  her,  cannot  now  be  raised  in 
view  of  the  fact  that  she  herself  obtained  the  order  of  the  court,  per- 
mitting her  to  withdraw  the  money  which  recited  that  the  whole  amount 
represented  the  accumulation  of  dower. 

Appeal  by  the  defendant,  Edward  B.  Hosier,  from  that 
part  of  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  26th  day  of  February,  1921, 
as  resettled,  adjudging  plaintiff  guilty  of  contempt  for  disobey- 
ing an  order  to  pay  certain  money  into  court  and  fining 
plaintiff  for  said  contempt,  the  fine  to  be  paid  into  the  offioe 
of  the  chamberlain  of  the  city  of  New  York. 
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Van  Zandt  &  Webb  [Edam  D.  Webb  of  counsel],  for  the 
appellant. 

Sleekier  &  Wertzner  [D(wid  Stechler  of  counsel],  for  the 
respondent. 

DOWLING,  J.: 

The  appellant  herein  appeals  from  so  much  of  an  order 
resettling  an  original  order  adjudging  the  plaintiff  in  con- 
tempt, as  provides  that  the  fine  imposed  for  plaintiff's  failure 
to  obey  a  certain  order  of  the  court  shall  be  paid  to  the 
chamberlain  of  the  city  of  New  York,  instead  of  to  the  said 
appellant,  as  directed  in  the  original  order. 

On  February  18,  1921,  an  order  was  duly  made  adjudgmg 
plaintiff  to  have  been  guilty  of  contempt  of  court  in  having 
willfully  disobeyed  the  order  made  in  this  action  on  November 
16,  1920,  directing  her  to  forthwith  pay  to  the  chamberlain 
of  the  city  of  New  York  to  the  credit  of  this  action  $1,907.86, 
with  interest  thereon  from  July  24,  1914,  to  the  date  of  the 
compliance  with  said  order,  in  that  she  had  deliberately  and 
willfully,  and  without  cause  or  excuse^  neglected  and  refused 
to  pay  said  sum  or  any  part  thereof  to  said  chamberlain. 
It  was  further  adjudged  by  said  order  that  the  misconduct 
of  plaintiff  was  calculated  to,  and  did  actually,  d^eat,  impair, 
impede  and  prejudice  the  rights  and  remedies  of  the  appellant, 
Edward  B.  Hosier,  to  his  actual  loss  or  injury  in  the  sum  of 
$1,907.86,  together  with  interest  on  said  sum  since  July  24, 
1914,  which,  to  the  date  of  the  order,  amounted  to  $751.69, . 
making  a  total  sum  of  $2,659.55,  besides  $10  motion  costs. 
Wherefore,  the  plaintiff  for  said  misconduct  was  fined  by  the 
order  the  sum  of  $1,907.86,  with  interest  at  six  per  cent  from 
July  24,  1914,  to  the  date  of  payment  of  the  fine,  the  said  sum 
to  be  paid  to  the  appellant,  Edward  B.  Hosier,  together  with 
$10  motion  costs.  It  was  further  directed  that  the  plaintiff 
be  committed  by  the  sheriff  of  the  county  of  New  York  to 
the  coimty  jail  in  said  county,  to  be  detained  until  she  should 
pay  the  aforesaid  siuns  or  \mtil  she  should  be  discharged 
according  to  law. 

Thereafter  the  plaintiff,  through  her  attorney,  moved  for 
the  resettlement  of  the  order  in  question  upon  the  ground  that 
the  original  order,  for  the  failure  to  comply  with  which  she 
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had  been  punished,  provided  for  the  deposit  of  the  money 
in  the  hands  of  the  city  chan^berlain.  Upon  this  motion  for 
resettlement,  plaintiff's  attorney,  for  the  first  time,  raised 
the  question  that  the  amoimt  of  dower  from  April  17,  1911, 
to  the  date  when  title  vested  was  the  sum  of  $1,209.95  and 
tihat  that  was  all  that  the  appellant  was  entitled  to  receive 
in  any  event.  This  was  not  the  ground  of  opposition  to  the 
original  motion  to  punish  for  contempt,  which  was  based 
upon  plaintiff's  contention  that  she  should  not  be  fined  for 
contempt  or  reiquired  to  repay  the  amount  in  question,  because 
she  had  used  $1,000  of  the  dower  belonging  to  Hosier  to  pay 
a  judgment  recovered  against  her  in  the  action  of  Dolan  v. 
ConUm  on  February  15,  1905,  and  had  used  the  further  sum 
of  $901.35,  with  interest,  less  the  chamberlain's  commission, 
to  pay  one  of  her  attorneys  in  the  action  of  Harding  v.  Cordon. 
Upon  the  original  motion  she  had  not  disputed  the  fact  that 
the  moneys  in  question  represented  a  part  of  the  dower 
int^est  in  the  property.  There  is  no  question  but  that  the 
plaintiff  was  in  contempt  and  was  duly  so  adjudged.  In 
fact,  the  plaintiff  has  sought  and  has  been  granted  leave, 
contemporaneously  with  the  decision  in  this  appeal,  to  with- 
draw her  appeal  from  the  original  order  adjudging  her  guilty 
of  contempt.  There  is  no  appeal  now  before  us  taken  by 
her  from  the  order  under  consideration.  Therefore,  we  have 
the  situation  that  the  plaintiff  has  properly  been  found  in 
contempt  of  court  and  that  the  result  of  her  contempt  has 
been  to  defeat,  impair,  impede  and  prejudice  the  rights  and 
remedies  of  the  afppellant  Hosier  who,  under  his  assignment, 
was  entitled  to  the  moneys  in  question,  which  were  improperly 
withdrawn  by  plaintiff.  The  adjudication  in  the  resettled 
order  that  the  misconduct  of  plaintiff  impeded  and  prejudiced 
the  rights  and  remedies  of  the  person  or  persons  entitled  to 
receive  the  sum  so  directed  to  be  paid  by  plaintiff,  is  based 
upon  the  theory  that  out  of  the  $1,907.86  only  $1,382.80,  in 
fact,  belonged  to  the  i^pellant,  and  that  latter  simi  the 
attorney  for  the  appellant  expressed  his  willingness  in  open 
court  to  have  paid  to  plaintiff,  but  insisted  that  the  balance 
should  be  deposited  to  the  credit  of  the  action  in  order  that 
the  rights  of  the  parties  thereto  might  be  determined. 

I  do  not  believe  that  the  plaintiff  has  any  right  to  raise 
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that  question  now.  Her  excuse  for  non-compliance  with  the 
order  of  the  court  was  ineffective.  Her  present  claim  that 
the  total  amount  withdrawn  does  not  in  fact  represent  entirely 
moneys  due  for  dower,  to  which  Hosier  was  entitled  under 
his  assignment  from  her,  cannot  now  be  urged  in  view  of  the 
fact  that  she  herself  obtained  the  order  of  the  court,  whereby 
she  was  authorized  to  withdraw  from  the  office  of  the  city 
chamberlain  of  the  city  of  New  York  this  simi  of  $1,907,86, 
which  order,  dated  July  23,  1914,  recited  that  '*  the  whole 
of  said  amount  being  the  accumulation  of  the  dower  interests 
of  Eva  K.  Conlon,  the  plaintiff  above  named,  in  the  premises 
No.  121  Worth  Street,  City  of  New  York,  from  and  including 
the  17th  day  of  November,  1911,  to  date,"  and  it  was  jmrsuant 
to  that  recital  and  finding  that  the  payments  by  the  chamber- 
Iain,  aggregating  the  amount  in  question,  were  made,  and 
plaintiff  having  reaped  the  benefit  thereof  cannot  now  be 
heard  to  claim  that  the  recital  was  incorrect,  and  that  in  fact 
only  a  part  thereof  represented  such  accumulated  dower 
interest. 

The  order  appealed  from,  in  so  far  as  it  resettled  the 
original  order  of  February  18,  1921,  will  be  reversed,  with 
ten  dollars  costs  and  disburs^nents  to  appellant,  and  the  order 
of  February  18,  1921,  restored  to  its  original  terms  and 
conditions. 

This  will  necessitate  a  modification  of  the  order  made 
March  25,  1921,  in  Matter  of  Canlm  (196  App.  Div.  881), 
in  so  far  as  the  24th  paragraph  thereof  is  concerned,  so  as 
to  provide  that  the  sum  of  $1,907.86,  with  interest  at  six 
per  cent  per  annum  from  July  24,  1914,  to  the  date  of  the 
payment,  together  with  f  10  motion  costs,  instead  of  being 
paid  to  the  chamberlain  of  the  city  of  New  York  as  therein 
directed,  shall  be  paid  to  the  appellant,  Edward  B.  Hosier. 

Compliance  with  the  terms  of  this  order  will,  of  course, 
constitute  compliance  as  well  with  the  direction  contained 
in  the  original  order  of  Mr.  Justice  Mullan  and  will  protect 
the  plaintiff  from  any  further  payment  thereunder,  consti- 
tuting satisfaction  both  of  that  order  and  of  the  order 
adjudging  her  in  contempt. 

Clarke,  P.  J.,  Smfth,  Page  and  Grbenbaum,  J  J.,  concur. 
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Order  appealed  from,  in  so  far  as  it  resettled  order  of 
February  18,  1921,  reversed,  with  ten  dollars  costs  and  dis- 
bursements to  appellant,  and  said  order  of  February  18, 
1921,  restored  to  its  original  terms  and  conditions.  Order  of 
March  25,  1921,  modified  as  directed  ^in  opinion.  Stay  con- 
tained in  order  to  show  cause  of  April  7,  1921,  to  be  vacated 
on  settlement  of  order.    Settle  order  on  notice. 


E.  B.  FiCKLEN  Tobacco  Company,  Appellant,  Respondent, 
V.  A.  Friedbero  and  Max  Friedbbro,  Copartners,  Trading 
as  A.  Friedberg  &  Bro.,  Respondents,  Appellants. 

First  Department,  April  22,  1921. 

Sales  —  Motion  for  purchase  price — order  for  stay  of  trial  and  for 
inspeetion  more  than  year  after  sale  denied — answer  falling  to 
deny  sale,  etc. — amslided  answer  denying  facts  theratof ore  admit- 
ted not  stricken  out  as  sham— altematiTe  motion  to  stay  defend- 
ants from  proceeding  with  counterclaim  on  ground  that  one  of 
them  had  not  appeared  for  examination  before  trial  denied  — 
permission  to  file  second  amended  answer  denied  for  laches* 

In  an  action  to  recover  the  purchase  price  of  tobacco  alleged  to  haye  been 
sold  by  the  plaintiff  to  the  defendants,  an  order  for  a  stay  of  the  trial 
and  an  inspection  of  the  tobacco  will  be  denied  after  issue  is  joined, 
where  it  appears  that  more  than  a  year  has  elapsed  during  which  the 
inspection  might  have  been  made,  and  since  no  purpose  would  be  served 
thereby  except  a  delay  of  the  trial. 

Where  the  defendants  in  an  action  against  them  to  recover  the  purchase 
price  of  certain  tobacco  served  an  (Miginal  answer  which  failed  to  deny 
the  sale,  delivery  and  agreed  price  thereof,  but  by  way  of  defense  alleged 
that  the  tobacco  was  stored  by  plaintiff  for  the  defendants,  and  subse* 
quently  served  an  amended  answer  denying  the  delivery  of  the  tobacco, 
and  alleging  that  the  same  was  sold  by  sample  and  did  not  conform 
thereto  and  that  the  sale  was  rescinded  by  the  defendants  except  as  to 
a  certain  portion  thereof,  a  motion  to  strike  out  the  amended  answer  as 
sham,  because  of  the  denial  of  facts  which  theretofore  had  been  admitted, 
was  properly  denied. 

An  alternative  motion  to  stay  the  defendants  from  proceeding  with  their 
counterclaim  for  breach  of  the  contract  on  the  ground  that  one  of  them 
had  failed  to  appear  for  examination  before  trial  was  properly  denied, 
where  the  order  requiring  them  to  submit  to  examination  was  not  served 
until  two  days  after  one  of  them  bad  sidled  for  Elurope. 
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Nor  was  it  improper  to  deny  a  motion  by  the  defendants  for  leave  to  serve 
a  seeond  amended  answer,  made  returnable  on  the  date  set  for  the  trial, 
since  the  defendants  were  guilty  of  laches. 

Appeal  by  the  plaintiff,  E.  B.  Ficklen  Tobacco  Company, 
from  an  order  of  the  Supreme  Comi;,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  16th  day  of  March,  1921,  staying 
the  trial  of  the  action  and  directing  the  plaintiff  to  permit  the 
defendants  to  inspect  and  remove  portions  of  the  tobacco 
stored  in  North  Carolina,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  14th  day  of  March,  1921,  denying 
plaintiff's  motion  to  stay  the  defendants  from  proceeding  with 
their  coimterclaim.    * 

Appeal  by  the  defendants,  A.  Friedberg  and  another,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  coimty  of 
New  York  on  the  14th  day  of  March,  1921,  denyiiig  defendants' 
motion  for  leave  to  serve  a  second  amended  answer. 

Leon  N.  Putter  of  counsel  [George  Gordon  Batde  with  him 
on  the  brief;  O^Gorman,  BatUe  &  Vandiver^  attorneys],  for  the 
plaintiff. 

Edward  N.  Perkins  of  coimsel  [Rhinelander,  Durkin  & 
PerkinSf  attorneys],  for  the  defendants. 

Page,  J.: 

The  plaintiff  is  a  foreign  corporation  organized  and  existing 
imder  and  by  virtue  of  the  laws  of  the  State  of  North  Carolina 
and  having  its  place  of  business  in  that  State.  The  defendants 
reside  and  have  their  place  of  business  in  Pittsburg,  Penn. 
The  complaint  alleges  the  sale  and  deUvery  by  the  plaintiff 
to  the  defendants,  between  the  months  of  December,  1919, 
and  February,  1920,  of  certain  hogsheads  of  tobacco  at  the 
agreed  price  and  reasonable  value  of  $37,753.23.  The  answer, 
by  failure  to  deny,  admits  the  sale,  delivery  and  agreed  price 
of  the  tobacco,  but  denies  that  the  sum  of  $37,753.23  is  due 
and  owing.  By  way  of  defense  it  alleges  that  the  tobacco 
was  stored  in  a  warehouse  by  the  plaintiff  for  the  defendants 
and  the  warehouse  receipts  representing  ssid  goods  were 
deUvered  to  the  defendants,  by  which  said  goods  were  deliver- 
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able  from  warehouse  to  the  bearer  of  the  receipts;  that  prior 
to  said  delivery  the  defendants  had  no  opportunity  to  inspect 
said  goods  and  that  thereafter  it  came  to  the  attention  of  the 
defendants,  and  it  is  a  fact,  that  the  goods  were  not  in  good, 
merchantable  condition,  but  were  defective  and  of  inferior 
quality;  that  thereafter  the  plaintiff  agreed  to  receive  baek 
said  goods  and  the  defendants  returned  the  warehouse  receipts. 
The  answer  further  alleges  a  counterclaim  for  $20,0G0  damages 
for  breach  of  the  contract  of  sale. 

The  defendants  thereafter  served  an  amended  answer  deny«- 
ing  the  ddivery  of  the  tobacco  and  that  any  sum  was  due  and 
owing,  and  alleging  a  defense  of  a  sale  by  samji^e;  that  the 
tobacco  was  stored  by  the  plaintiff  at  the  instance  of  the 
plaintiff,  and  not  at  the  request  of  the  defendants;  that 
plaintiff  sent  warehouse  receipts  to  the  defendants  for  all 
of  the  hogsheads  except  thirty-four,  which  were  shipped  to 
Brooklyn;  that  in  March,  1920,  these  latter  were  examined  and 
found  not  to  correspond  to  sample;  and  that  the  defendants 
elected  to  rescind  the  contract  except  as  to  the  thirty*four 
hogsheads.  As  to  these  thirty-four,  defendants  counter- 
claimed  for  13,000  damages.  Plaintiff  moved  to  strike  out 
this  amended  answer  as  sham,  or  in  the  alternative  to  stay 
the  defendants  from  proceeding  with  their  counterclaim  on  the 
ground  that  the  defendant  Abe  Friedberg  had  failed  to  appear 
for  examination  before  trial  pursuant  to  a  court  order.  This 
motion  was  denied,  and  an  appeal  has  been  taken  to  this  court 
from  the  latter  portion  of  the  order- 
Issue  was  joined  by  the  service  of  the  amended  answer  on 
December  22,  1920.  The  cause  was  placed  upon  the  calendar 
and  set  for  trial  on  March  14,  1921.  On  March  11,  1921, 
the  defendants  obtained  an  order  to  show  cause  why  they 
should  not  be  allowed  to  serve  a  second  amended  answer 
changmg  the  coiint^claim  from  a  cause  of  action  for  $3,000 
damages  sustained  by  reason  of  the  defective  thirty-four 
hogsheads  of  tobacco  delivered  in  Brookljm,  to  one  for  $30,000 
damages  for  the  breach  of  the  entire  contract.  The  order  to 
show  caikse  was  returnable  on  March  fourteenth,  the  day  the 
cause  was  set  for  trial.  The  coiirt  properly  denied  this  motion 
on  the  ground  of  the  defendants'  laches.  The  defendants  have 
appealed  from  this  order,  and  it  should  be  affirmed. 
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The  defendants  obtained  an  order  for  an  inspection  of  the 
tobacco  in  North  Carolina;  with  a  stay  of  the  trial  meanwhile, 
on  March  16,  1921^  and  plaintiff  has  appealed  therefrom. 

The  deliveries  were  made  in  the  months  of  January  and 
February,  1920.  No  effort  was  made  by  the  defendants  to 
inspect  the  tobacco  in  North  Carolina  until  February,  1921, 
nearly  two  months  after  issue  had  been  joined  by  the  service 
of  the  amended  answer.  Where  the  purchaser  has  the  right 
to  inspect  the  goods,  such  inspection  must  be  made  within  a 
reasonable  time.  A  year  after  the  sale  and  delivery  is  not  a 
reasonable  time  for  inspection.  The  defendants  def^id  the 
action  on  the  theory  of  a  rescission  of  the  contract  prior  to 
the  commencement  of  the  action,  and  counterclaim  for  damages 
because  of  defects  in  a  certain  portion  of  the  goods.  They 
will,  therefore,  be  confined  to  the  grounds  given  for  rescission, 
and  the  seller  will  not  be  hable  for  any  other  breaches  of  the 
contract,  notice  of  which  was  not  given  within  a  reasonable 
time.  (Pers.  Prop.  Law,  §  130,  as  added  by  Laws  of  1911, 
chap.  571.)  There  is,  therefore,  no  purpose  to  be  served  by 
an  inspection  of  the  tobacco  at  this  time,  except  to  delay  the 
trial  of  the  action.  The  order  for  such  inspection  should  be 
reversed. 

The  motion  to  strike  out  the  defendants'  answer  as  sham 
because  of  the  denial  of  facts  which  theretofcH*e  had  been 
admitted,  was  properly  denied.  The  defendants  have  the 
right  to  explain  on  the  trial  these  inconsistencies,  and  the 
admissions,  denials  and  the  explanations  will  be  considered 
by  the  jury  in  deciding  the  credibiUty  of  the  defendants'  tes- 
timony. An  issue  is  presented  by  the  answer  which  cannot 
be  tried  on  affidavits.  The  alternative  motion  to  stay  the 
defendants  from  proceeding  with  their  coimterclaim  was  also 
properly  denied.  The  order  requiring  both  defendants  to 
submit  to  examination  before  trial  was  never  served  on  the 
defendant  Abe  Friedberg  as  he  sailed  for  Europe  two  days 
before  it  was  granted. 

It,  therefore,  follows  that 

1.  The  order  for  inspection  and  a  stay  of  the  trial  will  be 
reversed,  with  ten  dollars  costs  and  disbursements  to  the 
appellant,  and  the  motion  denied,  with  ten  dollars  costs  to 
the  plaintiff. 
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2.  So  much  of  the  order  as  denies  the  motkm  to  stay  the 
defendants  from  proceeding  with  their  counterclaim  will  be 
affirmed,  with  ten  dollars  costs  and  disbursements  to  the 
respondent. 

3.  The  order  denying  leave  to  s«-ve  a  second  amended 
answer  will  be  affirmed,  with  ten  dollars  costs  and  disburse- 
ments to  the  respondent* 

Clarke,  P.  J.,  Dowling,  Smith  and  Grebnbaum,  JJ., 
concur. 

1.  Order  reversed,  vnih  ten  dollars  costs  and  disburs^oaents, 
and  motion  denied,  with  ten  dollars  costs. 

2.  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 

3.  Order  affirmed,  with  t^i  dollars  costs  and  disbursements. 


In  the  Matter  of  Louis  Fridiger,  an  Attorney. 

First  Department*  April  29,  1921. 

Attorney  and  client  —  diebarment  of  attorney  who  had  been  active 
practitioner  for  upwards  of  twelve  jrcars  for  couTcrting  proceeds 
in  mortgaffe  foreclosure  prooeediags  while  acting  as  referee. 

An  attorney  who  had  been  an  active  practitioner  for  a  period  of  upwards 
of  twelve  years  is  properly  disbarred  where  it  appears  that,- after  his 
appointment  as  referee  in  mcMrtgage  foreclosure  proceedings  to  sell  the 
property  and  deposit  the  proceeds  of  sale,  he  converted  such  proceeds  to 
his  own  use  and  accounted  therefor  only  after  contempt  proceedings  were 
instituted  against  him  for  the  failure  to  make  payment,  even  though  he 
had  paid  his  fine  and  accounted  before  these  proceedings  were  instituted. 

DisGiPLiKARY  proceedii^  instituted  by  the  Association  of 
the  Bar  of  ttie  City  of  New  York, 

Einar  Ckrystie,  for  the  petitioner. 
Joeeph  R.  Truesdale^  for  the  respondent. 

Clabke,  p.  J.: 

The  respondent  was  admitted  to  practice  as  an  attorney 
and  counselor  at  law  of  the  State  of  New  York  at  a  term 
of  the  Appellate  Division,  Third  Department,  held  in  the 
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county  of  Saratoga,  in  September,  1906,  and  wbs  practicing 
as  such  in  the  First  Judicial  District  at  the  time  he  committed 
the  acts  complained  of. 

The  petition  alleges  that  the  respondent  has  been  guilty 
of  misconduct  as  an  attorney  at  law  as  follows:  That  on 
or  about  December  14,  1918,  a  judgment  of  foreclosure  and 
sale  was  entered  in  an  action  brou^t  in  the  County  Court, 
Bronx  county,  N.  Y.,  and  that  the  respondent  was  designated 
therein  as  referee  to  sell  the  real  estate  therein  described. 
The  judgment  inter  alia  provided  that  the  referee  deposit  the 
proceeds  of  sale  in  the  Columbia  Trust  Company  of  the  city 
of  New  York.  That  on  February  19,  1919,  respondent  as 
referee  sold  the  said  premises  at  public  auction  for  the  sum 
of  $76,025,  and  at  the  time  of  such  sale  received  from  the 
purchaser  the  smn  of  about  $7,000  in  cash  on  account  of 
the  purchase  price  thereof.  That  the  respondent  failed  to 
comply  with  the  direction  in  said  judgment  that  he  deposit 
the  proceeds  of  the  sale  in  the  Colmnbia  Trust  Company  but 
converted  the  same  to  his  own  use.  That  the  sale  of  the 
premises  was  finally  completed  and  the  deed  thereof  delivered 
by  the  respondent  as  referee  to  the  purchaser  on  or  about 
April  25,  1919.  That  he  failed  to  file  with  the  clerk  of  the 
court  his  report  of  the  disposition  <rf  Hie  proceeds  <rf  the  sale 
as  provided  by  section  1633  of  the  Code  of  Civil  Procedure, 
within  thirty  days,  although  he  was  frequently  requested  to 
file  the  same.  That  on  or  about  June  18,  1919,  an  cnrder  was 
duly  made  by  the  County  Court  of  Bronx  county,  filed  in 
the  office  of  the  county  clerk  on  June  24,  1919,  which  among 
other  things  ordered  the  respondent  to  make  and  file  with 
the  clerk  his  report  imder  oath  of  the  disposition  of  the  pro- 
ceeds of  the  sale  accompanied  by  vouchee's  of  the  persons 
to  whom  payments  were  ordered  to  be  made,  within  five  days 
after  the  service  upon  him  of  said  order. 

That  this  order  was  made  upon  notice  of  motion  previously 
served  upon  the  respondent  on  June  25,  1919.  He  failed  to 
comply  with  the  directions  contained  in  said  order  within  the 
period  therein  named  although  on  numerous  occasions  he 
promised  to  do  so. 

That  on  July  10,  1919,  attorneys  for  the  second  mortgages, 
who  were  interested  in  the  surplus  moneys  realized  upon  the 
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sale,  obtaijaed  an  order  for  the  respondent  to  show  cause  on 
July  twenty-third  why  he  should  not  be  punished  for  con- 
tempt of  court  for  failing  and  neglecting  to  file  his  report 
and  for  disobeying  the  order  requiring  him  so  to  do.  An. 
order  was  entered  by  the  Ck)unty  Court  of  Bronx  county 
dated  August  4,  1919,.  adjudging  the  respondent  guilty  of  con^ 
tempt  and  directing  the  sheriff  to  commit  him  to  the  county 
jail  until  he  paid  $250  fine  and  $10  costs  and  filed  with  the 
clerk  his  report  as  referee,  accompanied  by  vouchers  of  the 
persons  to  whom  paym^xts  had  been  made  out  of  the  sale 
referred  to. 

That  after  the  proceeding  to  punish  the  respondent  for 
contempt  was  commenced  the  respondent  from  time  to  time 
made  payments  on  account  of  the  moneys  which  he  had 
received  as  referee  and  which  he  had  converted  to  his  own 
use  and  the  proceeding  was  adjourned  from  time  to  time  in 
order  to  enable  him  to  repay  the  amount  converted.  The 
execution  of  the  order  was  delayed  until  August  14,  1919, 
and  the  respondent  on  that  day  paid  the  balance  due,  and 
having  previously  filed  his  reoort,  no  further  action  was  taken 
by  the  sheriff. 

The  respondent  filed  no  answer  to  the  petition  but,  on  the 
r^erence  ordered  to  one  of  the  official  referees  to  take  proof 
and  report,  he  appeared  personally  and  by  counsel,  and  cross- 
examined  the  witnesses  for  the  petitioner.  The  respondent 
did  not  take  the  stand  in  person  nor  did  he  call  any  witnesses, 
nor  did  he  before  the  referee  deny,  nor  does  his  counsel  in  the 
brief  submitted  to  this  court  now  deny,  the  facts  as  set  forth 
in  the  petition  and  found  by  the  learned  official  referee  to  be 
established  by  the  evidence.  The  official  r^eree  reports: 
*'  There  being  no  dispute  of  the  proven  facts  I  find  the 
respondent  guilty  of ^  misconduct  as  an  attomey-at-law  in 
that  (1)  the  respondent  converted  to  Ins  own  use  moneys 
received  by  him  as  referee  in  a  foreclosure  action;  (2)  the 
respondent  failed  to  deposit  moneys  as  directed  by  the  order 
appointing  him  referee;  (3)  the  re^)ondent  failed  to  file  a 
report  of  his  proceedings  as  such  referee  or  to  account  for 
moneys  collected  until  after  he  had  been  found  guilty  of 
contempt  of  court  for  his  failure  to  obey  the  orders  of  the 
court  directing  him  so  to  do." 
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The  evidence  fully  sustainB  said  findings  and  they  are 
approved  by  the  court.  The  respondent  has  thus  been  found 
guilty  of  a  very  gross  breach  of  professional  duty.  He  was 
not  only  an  attorney  and  counselor  at  law  but  by  his  appoint- 
ment as  referee  by  the  court  he  had  become  pro  hoc  idee  a 
part  of  the  judiciary  of  the  State.  As  such  he  conducted 
the  sale  of  real  property  imder  a  judgment  of  the  court  and 
received  in  cash  a  large  sum  of  money  as  a  trust  fund.  He 
thus  became  a  trustee  of  the  highest  character.  He  disobeyed 
the  positive  direction  of  the  order  under  which  he  was  appCNiited 
and  did  not  as  directed  deposit  said  money  immediately  upon 
receipt  in  the  duly  designated  trust  c<Hnpany,  but  promptly 
converted  it  to  his  own  use.  He  failed  further  to  obey  the 
directions  of  the  law  to  file  his  report  within  the  designated 
period  and  failed  to  act  in  response  to  numerous  repeated 
requests  both  as  to  the  filing  oi  his  report  and  the  paying 
over  of  the  money,  necessitating  the  institution  of  proceedings 
to  punish  him  for  contempt,  in  which  he  was  found  guilty  and 
fined  by  the  court.  It  is  true  that  before  this  proceeding 
was  instituted  he  had  paid  his  fine,  filed  his  report  and  paid 
to  the  persons  entitled  the  amount  due  in  the  foreclosure  pro- 
ceeding. His  coimsel  in  his  brief  submitted  to  this  court 
says:  ''  No  answer  was  interposed  to  the  petition  in  this 
proceeding  nor  has  the  respondent  ever  d^ed  the  truth  of 
the  allegations  therein  set  forth.  He  comes  before  this  Court 
frankly  but  remorsefully  acknowledging  his  misconduct  as  one 
of  its  officers  and  fully  cognizant  of  the  seriousness  of  his 
offense  both  in  misapplying  f imds  in  his  possession  not  belong* 
ing  to  him  and  in  failing  to  obey  an  order  of  the  court  for 
which  neither  the  respondent  nor  his  counsel  presume  to  oSear 
any  excuses." 

He  urges  in  mitigation  his  failure  to  deny  the  charges  and 
his  refusal  to  perjure  himsdf  by  taking  the  stand  in  his  own 
behalf.  He  also  points  out  that  no  pecuniary  loss  has  been 
suffered  by  those  entitled  to  the  proceeds  of  the  foreclosure 
sale  and  tiiat  these  moneys  were  made  good  by  him  before 
the  institution  of  this  proceeding.  He  further  submits  some 
twenty  letters  from  judges  before  whom  he  has  practiced, 
public  officials  with  whom  he  has  come  in  contact  and  resi- 
dents of  the  community  in  which  he  lives  certifying  to  his 
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legal  ability,  his  fair  dealings  with  the  courts  and  his  previous 
good  charaoter. 

When  he  was  cq>pointed  as  rjef  eree  he  had  been  at  the  bar 
upwards  of  twelve  years.  He  was  not  a  young  and  inex- 
perienced attorney.  From  the  evidence  before  us  he  had  had 
a  very  active  and  considerable  practice  in  the  courts.  It  is 
impossible  to  find  any  excuse  or  palliation  for  the  gross  betrayal 
of  the  trust  imposed  upon  him,  not  only  as  an  attorney  and 
counselor  at  law,  but  as  the  special  officer  of  the  court  as 
its  referee  and  trustee  for  moneys  paid  to  him  as  such. 

The  respondent  is  disbarred. 

Laughun,  Dowlino,  Merrell  and  Greenbaum,  JJ., 
concur. 

Respondent  disbarred.    Settle  order  on  notice. 


Edwin  D.  DEWrrr,  Appellant,  Respondent,  v.  New  York 
Herald  Company,  Respondent,  Appellant. 

First  Department,  April  29,  1921. 

Pleadinffi  —  aeeeptanee  in  answer  of  due  perfonhano*  of  contract 
which  is  subject  of  action  —  defense  cannot  be  predicated  on 
breach  without  denial  of  aUegations  of  performance  —  reaUeging, 
bj  reference,  aUeffations  and  admiaflioni  in  other  paragraphs  of 
answer  not  a  reaUeging  of  denials  therein  —  faUure  to  deny  con- 
tract as  aUeged  as  affecting  aUegations  in  defense  inconsistent 
therewith  —  when  counterclaim  and  defense  may  be  combined  — 
counterclaim  not  stating  facts  is  demurrable. 

Where,  in  an  aetion  by  an  advertising  director  against  a  newspaper  for 
commissions  and  for  damages  for  a  wrongful  discharge,  the  plaintiff 
alleges  due  performance  of  the  contract,  and  the  defendant  in  its  answer 
aooepts  the  contract  as  alleged,  there  can  be  no  defense  predicated  on 
a  breach  of  the  contract  without  a  denial  of  the  aUegations  of  performance. 

Nor  is  such  denial  accomplished  by  realleging  in  a  separate  defense,  by 
reference,  the  allegations  and  admissions  contained  in  other  paragraphs 
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of  the  answer,  without  the  denials  contained  in  said  para^aphs,  and  a 
demurrer  to  the  separate  defense  is  properly  sustained. 

It  is  a  well-settled  rule  that  unless  a  contract  as  alleged  is  denied,  allegations 
in  a  defense  inconsistent  therewith  are  of  no  avail,  since  that  is  not  a 
form  of  denial  authorized  by  the  Code  of  Civil  Procedure. 

li  seems,  that  there  is  no  objection  to  combining  a  defease  and  a  counterclaim 
where  it  is  claimed  that  the  same  facts  constitute  both;  but  a  counterclaim 
must  be  a  cause  of  action  in  favor  of  the  defendant  and  the  facts  show- 
ing the  cause  of  action  must  be  stated  therein  and,  if  the  facts  so  stated 
are  insufficient  to  constitute  a  cause  of  action,  a  demurrer  to  the  counter- 
claim must  be  sustained. 

Hence,  in  this  action  a  demurrer  to  a  counterclaim  is  improperly  overruled, 
where  the  facts  constituting  the  counterclaim  are  not  alleged,  but  the 
defendant  merely  alleges  breaches  of  an  cdleged  contract,  the  validity 
of  which  it  attacks,  and  on  which  plaintiff  relies. 

Appeal  by  the  plaintifif,  Edwin  D.  DeWitt,  from  so  much 
of  an  interlocutory  judgment  of  the  Supreme  Court,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
16th  day  of  December,  1920,  as  overrules  plaintiflF's  demurrer 
to  the  counterclaim  contained  in  defendant's  amended  answer 
and  directs  final  judgment  for  defendant  for  the  reUef  demanded 
in  said  counterclabn  in  the  event  of  default  by  the  plaintiff 
in  the  service  of  a  reply  thereto  within  ten  days  after  the 
expiration  of  defendant's  time  to  serve  a  second  amended 
answer. 

Appeal  by  t^  defendant,  New  York  Herald  Company, 
from  so  much  of  said  judgment  as  sustains  the  plaintiff's 
demurrer  to  the  third  separate  defense  contained  in  defendant's 
answer. 

Allen  S.  Wrenn  of  counsel  [Gregory ^  Stewart  &  Wrenn, 
attorneys],  for  the  plaintiff. 

Theodore  Kiendl,  Jr.y  of  counsel  [William  C.  Cannon  with 
him  on  the  brief;  Stet6on,  Jennings  &  Bvssell^  attorneys],  for 
the  defendant. 

Laughun,  J.: 

The  complaint  contains  two  counts.  The  first  is  for 
$65,362,  a  balance  of  commissions  alleged  to  have  been  earned 
and  to  be  due  and  owing  from  the  defendant  to  the  plaintiff 
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under  a  contract  in  writing,  a  copy  of  which  is  annexed  to 
and  made  a  part  of  the  complaint,  bearing  date  the  3d  day 
of  October,  1918,  by  which,  it  is  alleged,  the  defendant  employed 
plaintiff  as  advertising  director  for  the  New  York  Herald 
and  Evening  Telegram,  owned  and  pubhshed  by  it,  for  the 
period  of  three  years  from  the  22d  day  of  October,  1918, 
the  contract  to  continue  thereafter  until  service  by  one  of 
the  parties  of  a  ninety  days'  notice  of  a  wish  to  discontinue 
the  same.  Plaintiff  alleges  that  he  entered  upon  the  per- 
formance of  his  duties  under  the  contract  and  continued  in 
the  performance  thereof  and  duly  performed  all  the  terms 
and  conditions  to  be  performed  on  his  part  thereunder  imtil 
on  or  about  the  17th  day  of  January,  1920,  when  the  defendant 
wrongfully  discharged  him  and  prevented  and  has  since  con- 
tinued to  prevent  him  from  further  performing  the  agreement. 
Facts  are  alleged  tending  to  show  the  amount  the  defendant 
received  from  the  advertisements  during  the  period  down  to 
the  time  of  the  discharge  of  the  plaintiff  and  the  amoimt  of 
commissions  to  which  he  was  entitled  thereon  under  the 
contract  and  that  there  was  a  balance  owing  as  alleged.  The 
second  count  is  for  $500,000  damages  for  the  wrongful  dis- 
charge; and  in  that  cotmt  the  complaint  realleges  due  per- 
formance of  the  contact  by  the  plaintiff,  his  wrongful  dis- 
charge on  the  17th  day  of  January,  1920,  and  that  he  then 
was  and  ever  since  that  date  has  been  ready,  willing  and  able 
to  perform  and  has  tendered  performance,  but  that  the  defend- 
ant prevented  performance.  The  contract  annexed  to  the 
complaint  purports  to  be  an  agreement  between  the  defendant 
and  the  plaintiff  for  the  services  and  for  the  period  as  alleged. 
It  recites  that  the  defendant  thereby  agreed  that  it  would 
pay  the  sum  of  $56,000  annually  during  the  term  of  the 
agreement  for  the  employment  of  solicitors  to  promote  its 
advertising  in  the  New  York  Herald,  and  $25,000  annually 
for  hiring  soUcitors  for  the  promotion  of  its  advertising  in 
the  Evening  Telegram,  and  that  said  simis  were  deemed 
sufficient  for  the  purposes  named  and  would  be  paid  by  the 
defendant  ^^  to  the  staff  of  each  paper  on  the  reconmiendation  ^* 
of  the  plaintiff'to  the  general  noianager  of  the  defendant,  but 
that  if  in  the  judgment  of  the  plaintiff  it  should  be  unwise 
to  expend  the  fuH.  amount  named,  "then  the  unexpended 


Digitized  by 


Googk 


420  DeWitt  V,  New  York  Herald  Co. 

First  Department,  April,  ld91.  [VoL  106 

funds  shall  remain  in  the  treasury  "  of  the  defendant.  It 
further  provides  that  the  plaintiff  should  have  the  absolute 
authority  and  discretion  to  hire  and  discharge  any  and  all 
soUcitors  and  at  such  salaries  as  he  may  deem  advisable, 
provided  that  the  aggregate  amount  of  their  salaries  should 
not  exceed  said  specified  amoimts;  and  that  the  defendant 
would  furnish  offices,  stenographic  help,  stationery,  postage, 
telephones  and  the  usual  equipment  for  the  advertimng  staff 
of  the  Herald  and  Evening  Telegram  as  theretofore  in  addition 
to  said  amounts.  The  defendant  also  i^eed  to  engage,  on 
the  recommendation  of  the  plaintiff ,  a  western  representative, 
as  had  been  its  custom,  to  promote  the  advertising  interests 
of  the  two  newspapers;  and  agreed  to  pay  the  plaintiff  for 
his  services  one-half  of  one  ^ter  cent  ^'  on  all  advertising  net 
moneys  received  from  aU  sources,"  by  the  Herald  and  Evening 
Telegram  during  the  term  of  the  agreement,  and  in  addition 
thereto  seven  and  one-half  per  cent  ''  on  all  advertising  net 
moneys  recdved  by  [the  defendant]  each  month  from  any  and 
all  sources  "  over  and  above  specified  sums  received  by  the 
Herald  and  Evening  Telegram  monthly  during  the  preceding 
twelve  months.  The  plaintiff  was  to  have  a  drawing  account 
of  $200  per  week  and  to  be  paid  in  full  on  the  1st  day  of 
February,  1919,  for  the  business  ending  December  31,  1918, 
and  quarterly  thereafter.  The  witness  clause  of  the  agreement 
recites  that  the  defendant  caused  it  to  be  signed  by  its  general 
manager.    The  signature  for  the  defendant  is  as  follows: 

"  New  York  Herald  Company, 

"  by  Frank  B.  Flaherty 

"  General  Manager^ 
"  New  York  Herald  Company. ^^ 

This  is  followed  by  the  signature  of  the  plaintiff  and  a 
witness  thereto  and  then  comes  the  following: 

"  Approved  October  3,  1918. 
"  J.  K.  Ohl, 
"  J.  D.  J.  Kellet." 

For  the  third  separate  d^ense  to  each  of  the  causes  of  action 
and  by  way  of  counterclaim,  defendant  repeated  and  realleged, 
by  reference,  each  and  every  aUegation  and  admimon  con- 
tained in  paragraphs  1  and  2  of  the  answer;  and  further 
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alleged  that  the  alleged  agreement  "  provided  ♦  *  ♦  that 
the  defendant  would  pay  a  sum  not  to  exceed  $80,000 
annually,  or  ratably  for  the  period  commencing  on  or 
about  October  22,  1018,  and  continuing  to  and  includiiig 
January  17,  1920,  the  sum  of  $103,333.33  for  the  employ- 
ment of  sdicitors  to  promote  its  advertising  in  said  news- 
papers, said  stuns  to  be  paid  on  the  recommendation  of  the 
plaintiff;"  that  the  plaintiff  in  violation  of  said  provisions 
"  recommended,  incurred  liabihties  for  and  paid  out  from 
the  funds  of  the  defendant  for  the  employment  of  such  adver- 
tising sohcitors  a  sum  in  excess  of  $184,106.04  during  the  said 
period; "  that  the  plaintiff,  in  violation  of  the  provisions  of  the 
alleged  agreement  and  for  the  purpose  of  increasing  the  amount 
of  Ins  alleged  commissions,  '^  wilfully  increased  the  expenses 
and  costs  of  obtaining  advertising  by  employing  sohcitors 
upon  commissions  and  granting  to  them  commissions  greatly 
in  excess  (rf  the  fair  and  reasonable  amount  which  should  have 
been  expended  therefor  and  greatly  in  excess  of  the  amount 
provided  for  in  the  said  alleged  agreement; "  that  '^  the  amount 
of  such  unreasonable  and  excess  payments  exceeded  the  sum 
of  $80,775.61;"  that  "by  reason  of  the  foregoing,  defendant 
has  been  damaged  in  the  sum  of  $80,775.61,  no  part  of  which 
has  been  paid  although  payment  thereof  has  been  duly 
demanded; "  and  it  demancb  judgment  for  the  dismissal  of  the 
complaint  and  for  $80,775.61,  with  interest  and  costs. 

In  paragraph  1  of  the  answer,  the  allegations  and  admissions 
of  which  were  realleged  by  reference  in  the  third  separate 
defense  and  counterclaim,  defendant  denies  the  allegations  of 
the  4th  paragraph  of  the  complaint  with  respect  to  the  making 
of  the  contract,  "  except  that  it  admits  that  on  or  about 
October  3,  1918,  a  paper  writing  described  as  an  agreement 
in  said  complaint,  and  a  copy  of  which  is  annexed  and  made 
part  of  said  complaint,  was  signed  by  the  plaintiff  and  by 
one  Frank  B.  Flaherty,  who  at  that  time  was  employed  by 
the  defendant  and  was  known  as  the  General  Manager  of  the 
defendant,  and  was  approved  by  J.  K.  Ohl  and  J.  D.  J.  Kelley 
who  at  that  time  were  employees  of  the  defendant."  In  the 
2d  paragraph  of  the  answer,  Ukewise  realleged  in  the  defense 
and  counterclaim,  defendant  denies  the  allegations  of  the  5th 
paragraph  of  the  complaint  with  respect  to  the  plaintiff's 


Digitized  by 


Googk 


422  DeWitt  v.  New  York  Herald  Co. 

First  Department,  April,  1921.  [VoL  ld6 

having  entered  upon  the  performance  of  the  contract  and 
havmg  duly  performed  and  having  been  wrongfully  discharged, 
'^  except  that  it  admits  that  from  and  after  the  22nd  day  of 
October,  1918,  or  thereabouts,  plaintiff  jjerformed  services  for 
the  defendant  as  advertising  director  of  the  Evening  Telegram 
and  the  New  York  Herald,  and  that  said  services  continued 
down  to  on  or  about  the  17th  day  of  January,  1920,  when  tjie 
defendant  discharged  the  plaintiff  from  its  employment  and 
refused  all  tenders  of  future  services  by  the  plaintiff."  The 
demurrer  relates  only  to  this  defense  and  counterclaim;  and 
the  demurrer  to  the  defense  is  that  it  is  insufficient  in  laW| 
and  to  the  counterclaim  that  it  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  reason  for  the  defend- 
ant's denial  of  the  execution  of  the  contract  as  alleged  appears 
in  the  first  and  second  separate  defenses,  wherein  it  takes  the 
positions  respectively  that  the  contract  was  vUra  vires  the 
corporation,  and  that  its  officer  and  employees  who  assumed 
to  make  it  were  without  authority  so  to  do.  The  third 
separate  defense  and  the  counterclaim,  however,  are  plainly 
predicated  on  breaches  by  the  plaintiff  of  the  agreement  as 
alleged  by  him. 

It  is  somewhat  difficult  to  understand  the  theory  on  which 
a  corporation  authorized  to  pubUsh  advertisements  contends 
that  a  contract  for  soliciting  advertisements  is  uttra  vires,  or 
how,  after  it  has  recognized  the  contract  and  accepted  plain- 
tiff's services  thereimder  for  this  long  period,  it  expects  to 
avoid  the  contract  on  the  ground  that  its  execution  was 
unauthorized;  but  those  points  are  not  presented  for  decision 
and  we  do  not  wish  to  be  understood  as  assuming  to  decide 
them.  Of  course,  the  defendant  has  a  right  to  plead  as  many 
defenses  as  it  claims  to  have  and  it  is  not  necessary  that  they 
shall  be  consistent.  It  could  stand  on  its  defenses  of  uUra 
vires  and  invalidity  of  the  contract  on  the  ground  that  it  was 
not  authorized;  and,  for  its  protection  in  the  event  that  those 
defenses  are  not  sustained,  it  could  also,  as  it  has  done,  plead 
a  further  defense  predicated  on  breaches  of  any  contract  he 
may  establish  by  which  it  claims  that  he  has  forfdted  his 
right  to  recover  commissions  unpaid  thereunder  and  which 
warranted  it  in  discharging  him.  For  the  purpose  of  the 
defense  predicated  on  plaintiff's  breaches  of  the  contract. 
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defendant  could  stand  on  the  contract  as  pleaded  by  failing 
to  deny  it  in  the  separate  defense  and  without  realleging  it 
therein;  but  where,  as  here,  due  performance  is  alleged  by  the 
plaintiff  and  the  defendant  thus  accepts  the  contract  as  alleged, 
there  can  be  no  defense  predicated  on  a  breach  of  the  contract 
by  the  defendant  without  a  denial  in  the  defense  of  the  allega- 
tions of  due  performance,  for  manifestly  if  plaintiff  duly  per- 
formed, as  he  alleges,  he  could  not  have  breached  the  contract. 
There  is,  however,  in  the  third  defense  no  express  denial  of 
the  allegations  of  due  performance  by  the  plaintiff;  such 
allegations  are  not  denied  by  realleging  therein,  by  reference, 
the  allegations  and  admissions  contained  in  paragraphs  1  and 
2.    I  am  of  opinion  that  for  the  purpose  of  the  third  defense, 
the  allegations  of  the  complaint  stand  admitted,  for  in  plead- 
ing there   is  a  well-recognized  distinction  between  denials, 
allegations  and  admissions;  and  only  allegations  and  admissions, 
which  do  not  include  denials  {Pvllen  v.  Seaboard  Trading  Co., 
165  App.  Div.  117),  are  attempted  to  be  carried  into  the  third 
defense  by  the  reference  therein  to  paragraphs  1  and  2  of  the 
answer.    It  is  well  settled  that  unless  a  contract  as  alleged 
is  denied,  allegations  in  a  defense  inconsistent  therewith  are 
of  no  avail,  for  that  is  not  a  form  of  denial  authorized  by  the 
provisions  of  the  Code  of  Civil  Procedure.     {Fleischmann  v. 
Sterrty  90  N.  Y.  110;  MendeUon  v.  Margidies,  157  App.  Div. 
666;  American  Aniline  ProdudSy  Inc^  v.  Mitsui  <k  Co.,  Ltd., 
190  id.  485;  Smith  v.  Coe^  170  N.  Y.  162;  Douglass  v.  Phenix 
Ins.  Co.i  138  id.  209;  Empire  Trust  Co.  v.  Magee,  117  App. 
Div.  34;  PuUen  v.  Seaboard  Trading  Co.,  supra.)    The  third 
defense,  therefore,  is  insufficient  in  law  for  by  it  due  perform- 
ance by  the  plaintiff  stands  admitted  and  the  demurrer  thereto 
was  properly  sustained. 

There  appears  to  be  no  objection  to  combining  a  defense 
and  a  counterclaim  where  it  is  claimed  that  the  same  facts 
constitute  both.  (Botts  v.  Mercantile  Bank,  180  App.  Div. 
646.)  But  a  coxmterclaim  must  be  a  cause  of  action  in  favor 
of  the  defendant  and  the  facts  showing  the  cause  of  action 
must  be  stated  therein  (Code  Civ.  Proc.  §§  500,  501)  and  if 
the  facts  so  stated  are  insufficient  to  constitute  a  cause  of 
action,  a  demurrer  thereto  must  be  sustained.  (Code  Civ. 
Proc.  §  495,  subd.  5.)     For  the  purposes  of  the  counterclaim, 
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all^ations  of  the  complaint  with  respect  to  the  making  of  the 
contract  and  performance  thereof  by  the  defendant  are  deemed 
put  in  issue  by  the  denials  contained  in  paragraphs  1  and  2 
of  the  answer  and  they  are  not  required  to  be  repeated  in  the 
counterclaim.  Here,  however,  the  facts  constituting  the 
coimterclaim  are  not  alleged.  The  action  is  on  an  express 
contract  set  forth  in  full  by  annexing  a  copy  to  the  complaint 
and  making  it  a  part  thereof.  The  counterclaim  evidently 
is  intended  to  be  based  on  the  same  or  a  somewhat  similar 
contract  but  no  contract  is  alleged  'in  the  coimterclaim.  The 
making  and  validity  of  whatever  contract  the  counterclaim 
is  based  on  are  necessarily  admitted  for  otherwise  there  would 
be  no  cause  of  action  stated  in  the  coimterclaim.  If  the  only 
contract  claimed  by  the  defendant  is  that  alleged  in  the  com- 
plaint, for  brevity,  it  could  have  realleged,  by  reference  thereto, 
the  making  of  it  or  should  have  pleaded  the  contract  without 
such  reference,  and  if  the  counterclaim  is  predicated  on  a 
different  contract,  it  should  have  alleged  the  contract  as 
claimed  by  it  and  then  in  either  event  it  should  have  alleged 
the  breach  or  breaches  for  which  it  claims  damages.  This, 
however,  defendant  did  not  do.  It  merely  alleged  breaches  of 
the  alleged  contract.  Defendant  finds  itself  in  a  predicament, 
and  while  denying  the  making  and  validity  of  the  contract  on 
which  plaintiff  relies  and  for  the  purposes  of  a  defense  alleging, 
as  it  was  authorized  to  do,  on  denjdng  due  performance  by 
the  plaintiff,  breaches  thereof  by  him  warranting  it  isx  dis- 
charging him,  it  attempts  further  to  protect  itself  by  a 
counterclaim  evidently  intended  to  be  based  on  the  contract 
as  alleged  and  desires  to  avail  itself' of  the  counterclaim  in  the 
event  that  it  fails  in  its  defenses  with  respect  to  the  making 
and  validity  of  the  contract.  I  know  of  no  theory  on  which 
this  can  be  done;  and  it  is  not  apparent  that  there  is  any 
necessity  therefor.  Defendant  can  only  have  a  counterclaim 
for  breaches  of  the  contract  in  the  event  that  it  establishes 
such  breaches,  and  if  it  does,  unless  they  are  other  than  those 
on  which  it  attempts  to  justify  the  retention  of  his  com- 
missions and  his  discharge,  it  will  defeat  plaintiff's  axjtion, 
and  then  it  will  be  at  liberty  to  maintain  an  action  for  the 
damages  it  has  sustained  by  reason  of  the  plaintiff's  failure 
to  perform  his  contract.    If  it  fails  to  sustain  its  plea  that 
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the  plaintiff  violated  the  contract,  then  in  so  far  as  its  counter- 
claim is  predicated  on  the  same  claim  with  respect  to  viola- 
tions, that  will  be  an  adjudication  that  it  has  no  cause  of 
action  gainst  him.  In  other  words,  if  he  recovers  in  the 
action,  the  recovery  will  show  that  he  was  not  guilty  of  a 
substantial  breach  warranting  the  retention  of  his  commissions 
and  his  discharge  and  that  the  defendant  has  no  claim  for 
damages  against  him  with  respect  to  such  breaches.  It  is 
possible^  of  course,  that  the  defendant  may  have  a  counter* 
claim  against  plaintiff  predicated  on  breaches  of  his  duty  not 
warranting  the  retention  of  the  commissions  or  his  discharge 
or  which  it  has  waived.  But  however  that  may  be,  defendant 
is  under  no  obligation  to  interpose  in  this  action  as  a  counter- 
claim any  cause  of  action  it  may  have  against  him,  and  by 
not  so  pleading  it  the  cause  of  action  is  not  lost  to  it;  and  it 
cannot  interpose  a  good  counterclaim  predicated  on  a  con- 
tract without  admitting  the  contract  and  setting  it  forth  in 
one  of  the  methods  already  indicated.  The  coimterclaim  is, 
therefore,  insufficient. 

It  follows  that  the  interlocutory  judgment  in  so  far  as  it 
sustains  the  demurrer  to  the  defense  should  be  affirmed,  and 
in  so  far  as  it  overrules  the  demmrer  to  the  counterclaim  it 
should  be  reversed,  with  costs,  and  the  demurrer  sustained, 
with  costs,  but  with  leave  to  the  defendant  to  amend  on 
payment  of  the  costs  of  the  appeal  and  of  the  demurrer. 

Clarke,  P.  J,,  Dowling,  Smith  and  Page,  JJ.,  concur. 

Interlocutory  judgment  so  far  as  it  sustains  demurrer  to 
third  defense  affirmed,  so  far  as  it  overrules  demurrer  to 
coimterclaim  reversed,  with  costs,  and  demurrer  sustained, 
with  costs,  with  leave  to  defendant  to  answer  on  payment  of 
8aid  costs. 
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The  People  of  the  State  of  New  York  eoc  rd.  Pennsyl- 
vania Railroad  Company,  Respondent,  v.  John  P.  Leo 
and  Others,  Constituting  the  Board  of  Appeals  of  the  City 
of  New  York,  Appellants. 

First  Department,  April  29,  1921. 

Landlord  and  tenant  —  lease  of  pier  by  New  York  elty  to  eommon 
carrier  —  lessee  not  obliged  under  terms  of  lease  to  install  auto- 
matic lire  eztinguishing  system  under  order  from  fire  commis- 
sioner—  Code  of  Ordinances  of  City  of  New  York,  {  80  of  article  8, 
chapter  18,  as  amended  in  1918,  imposes  duty  upon  city  authorities 
to  comply  with  said  order. 

The  relator,  a  common  earner,  the  lessee  of  a  pier  in  New  York  city,  was 
not  obligated  by  the  terms  of  the  lease,  as  between  it  and  the  oity,  as  its 
landlord,  to  comply  with  an  order  issued  by  the  d^uty  fire  commissioner 
of  the  city  a  short  time  prior  to  tlie  expiration  of  the  lease  commanding 
the  installation  of  an  automatic  fire-extinguishing  system  on  said  pier, 
where  it  appeared  that  the  lease,  which  was  executed  in  1891  for  a  term 
of  ten  years  with  privilege  of  two  renewals,  provided  that  the  lessee 
would  keep  the  property  in  repair  and  rebuild  in  case  of  fire  and  would 
obey  "  all  laws,  orders  *  ♦  ♦  respecting  the  rates  chargeable  for 
wharfage  and  respecting  the  use  of  the  said  wharf  property,  and  the 
waters  adjacent  thereto;"  that  the  lease  and  its  renewals  contained  a 
license  to  erect  a  shed  on  the  pier  which  should  become  the  property  of 
the  city;  and  that  prior  to  the  amendment  in  1918  of  section  20  of  article 
2  of  chapter  12  of  the  Code  of  Ordinances,  the  fire  commissioner  possessed 
no  authority  to  make  any  such  order  with  respect  to  pier  property. 

Furthermore,  neither  when  the  lease  was  made  nor  when  the  pier  was 
shedded  was  it  contemplated  by  tlie  parties  that  such  an  order  might  be 
made  within  two  years  of  the  expiration  of  the  lease  involving  the  expendi- 
ture of  a  large  sum  of  mcmey  for  the  instaUation  of  a  flreMSxtingiiishiBg 
system  which  upon  installation  became  the  property  of  the  city. 

Section  20  of  article  2  of  chapter  12  of  the  Code  of  Ordinances,  providing 
for  fire-alarm  and  fire-extinguishing  appliances,  as  amended  in  1918, 
imposes  the  obUgation  of  complying  with  an  order  issued  by  the  fire 
conmiissioner  respecting  two  classes  of  buildings  or  structmres;  firsts 
upon  the  "  owners  and  proprietors  "  of  certain  classes  of  privately  owned 
buildings,  and  second^  upon  the  '*  authorities  and  persons  having  charge  " 
of  certain  public  or  quasi  public  structures,  to  the  latter  of  which  the 
amendment  added  '*  pier  sheds,  bulkhead  sheds,  and  other  water  front 
structures."  Hence,  an  order  issued  to  the  lessees  and  occupants  of  a 
pier  shed  to  establish  a  sprinkler  system,  did  not  impose  any  obligation 


Digitized  by 


Googk 


Peoplb  ex  rel.  Pennsylvania  R.  R.  Co.  v.  Leo.     427 

App;  Div.  426]  First  Department,  April,  1921. 

upon  them  to  comply  thererwith,  but  the  city,  which  was  the  authority 
in  eharee  of  the  pier  shed,  was  required  to  comply  .with  any  such  order, 
and  notice  should  have  been  served  upon  it . 

Appeal  by  the  defendants,  John  P.  Leo  and  others,  con- 
stituting the  board  of  appeals  of  the  city  of  New  York,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  10th  day  of  July,  1920,  sustaining  a  writ 
of  certiorari  and  annulling  their  proceedings  and  determination 
denying  the  appeal  of  the  relator  from  the  order  of  the  fire 
commissioner  requiring  it  to  install  on  pier  77,  North  river, 
certain  automatic  sprinklers. 

John  F.  O^Brien  of  counsel  [Francis  E.  V.  Dunn  with  him 
on  the  brief;  John  P.  O'Brien^  Corporation  ComiseJ],  for  the 
appellaate. 

E.  J.  Freedman  of  counsel  [P.  W.  Boardman  with  him  on 
the  brief;  O^Brien,  Boardman,  Parker  &  Fox,  attorneys],  for 
the  respondent. 

Laughlin,  J.: 

The  relator  is  in  possession  of  pier  77,  North  river,  under 
a  lease  from  the  city  <rf  New  York,  executed  on  the  1st  of 
July,  1891,  for  a  term  of  ten  years  with  a  privilege  of  two 
renewals  for  terms  of  ten  years  each,  which  it  exercised,  and 
its  term  under  the  second  renewal  of  the  lease  will  expire 
on  the  1st  day  of  July,  1921.  The  rent  reserved  for  the 
first  term  was  $10,000  per  annum,  for  the  second  $11,000  and 
for  the  third  $12,000.  By  each  renewal  the  terms  of  the 
original  lease  were  continued,  nv)dified  only  with  respect  to 
the  amiual  rental.  The  relator  was  to  use  and  has  used  the 
pier  for  handUng  and  storing  freight  in  connection  with  its 
business  as  a  common  carrier.  It  covenanted  and  agreed  to 
keep  the  wharf  property  and  structures  thereon  in  good 
condition  and  sufficient  repair  throughout  the  period  of  its 
occupation  thereof  at  its  own  expense  and  that  in  the  event 
of  "  total  or  partial  destruction  through  fire,  floating  ice, 
collision  or  the  action  of  the  elements  the  said  wharf  property 
shall  require  to  be  rebuilt,,  the  same  shall  be  so  rebuilt  by  and 
at  the  expense  of  the.  party  of  the.  second  part  [the  tenant], 
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but  in  such  manner  as  shall  be  approved  by  the  said  Board  of 
Docks,  and  under  their  direction."  It  further  covenanted 
and  agreed,  among  other  things,  "  to  abide  by  and  conform 
to  all  laws,  orders,  rules,  by-laws,  r^ulations  and  resolutions 
already  adopted,  or  which  may  hereafter  be  adopted  by  the 
legislature  of  the  State  of  New  York,  or  by  the  parties  of 
the  first  part,  through  or  by  said  Board  of  Docks,  or  oth^- 
wise,  respecting  the  rates  chargeable  for  wharfage,  and  respect- 
ing the  use  of  the  said  wharf  property,  and  the  waters  adjacent 
thereto."  Formal  renewal  leases  were  made  embodying  the 
terms  of  the  original  leases  modified  with  respect  to  the 
annual  rental,  but  each  of  them  contained  additional  clauses 
renewing  a  license  and  authority  to  the  tenant  contained  in 
the  original  lease  to  erect  and  maintain  upon  the  wharf 
property  and  pier  a  shed  and  providing  for  a  termination 
of  the  lease  in  certain  events.  It  was  provided  that  the  shed 
should  be  erected  under  the  direction  and  supervision  of  the 
engineer  in  chief  of  the  department  of  docks  and  in  accord- 
ance with  plans  and  specifications  to  be  submitted  and  approved 
by  the  commissioner  of  docks  and  that  the  shed  should  "  revert 
to  and  become  the  property  of  the  city  of  New  York,  free 
from  all  encumbrances  whatsoever  upon  the  expiration  or 
sooner  termination  of  this  lease."  With  respect  to  the  termi- 
nation of  the  lease  before  the  expiration  of  the  term,  it  was 
provided  that  the  rights  and  obligations  of  the  lessee  should 
terminate  as  to  the  whole  or  part  of  the  wharf  property,  in 
the  event  that  the  commissioner  of  docks  should  ''  determine 
to  proceed  with  the  work  of  building,  or  rebuilding  wharves, 
piers,  bulkheads,  basins,  docks  or  slips  within  a  section  or 
district  of  the  water  front  which  shall  include  the  wharf 
property  hereinbefore  described,  according  to  any  plan  or 
plans  now  adopted  and  approved,  or  which  may  hereafter 
be  adopted  and  approved,  and  pursuant  to  any  existing  or 
future  law,"  and  should  determine  for  the  purpose  of  such 
building  or  rebuilding  that  it  would  be  necessary  to  terminate 
the  interests  of  the  lessee  "  in  the  wharfage  to  arise,  accrue 
or  become  due  from  the  said  wharf  property,  or  from  any 
part  thereof,"  or  if  at  any  time  during  the  term  the  com- 
missioner of  docks  should  determine  that  the  wharf  property 
or  any  part  thereof  "  shall  be  used  for  some  other  purpose 
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than  for  the  purpose  of  the  coUeetion  of  wharfage,  and  that 
it  will  be  necessary  to  terminate  the  interest  of  the  party  of 
the  second  part  in  such  wharfage/'  upon  the  receipt  by  the 
lessee  of  a  notice  in  writing  from  the  commissioner  of  docks 
to  that  effect  "  describing  the  wharf  prop«i;y,  or  the  part 
thereof  affected  thereby.''    It  was  further  provided  that  in 
the  event  of  such  notice  of  termination,  the  rent  reserved 
should  cease  and  that  the  lessee  should  have  no  claim  for 
damages  or  compensation  for  the  terminaticMi  of  its  interests 
or  for  other  specified  damages  or  injury,  with  which  we  are 
not  concerned  on  this  appeal,  or  on  accoimt  of  any  structures 
or  improvements  that  it  may  have  erected  or  made  or  may 
have  been  erected  or  made  by  others.    A  shed  was  erected 
on  the  pier  by  the  lessee  under  a  license  and  authority  con- 
tained in  the  original  lease  between  the  3d  of  January,  1893, 
and  the  fifteenth  of  May  of  that  year.    The  agreed  statement 
of  facts  shows  that  the  shed  is  at  the  foot  of  Thirty-seventh 
street  and  that  it  "  consists  of  a  one-story,  steel  frame,  corru- 
gated iron  pier  shed,  505  feet  by  62  feet  with  plank  floor  and 
wooden  roof,  slag  and  tin  covered,"  and  that  the  shore  end 
is  two  stories  in  height  for  a  distance  of  approximately  70 
feet  and  the  second  story  is  used  for  offices  and  a  record  room 
and  is  divided  into  several  rooms  by  wooden  partitions  covered 
with  sheet  metal  and  that  the  ceilings  are  covered  with  sheet 
metal;  that  the  shed  is  about  28  feet  high  but  that  the  highest 
part  is  approximately  35  feet  high;  that  there  were  twenty- 
three  corrugated  iron  roll  shutters  on  the  north  and  south 
sides  of  the  pier  and  two  on  the  river  end  and  two  on  the 
land  end;  that  there  is  a  plain  glass  window  over  each  shutter 
on  the  north  and  south  sides  about  3x4J^  feet  and  that  the 
Texas  skylight  has  a  plain  glass  window  the  entire  length  of 
the  pier;  that  200  feet  to  the  south  is  an  open  pier  and  196 
feet  north  of  the  northerly  side  of  the  pier  there  is  a  corrugated 
iron  covered  pier  486  feet  long  and  between  it  and  pier  77  there 
is  a  frame  corrugated  iron  covered  float  bridge,  extending 
approximately  150  feet  from  the  bulkhead  from  which  tracks 
run  directly  alongside  the  bulkhead  shed  and  into  the  freight 
yard,  which  is  250  feet  from  the  land  end  of. the  pier  and 
about  150  feet  from  the  bulkhead  shed  and  to  the  east  of 
Twelfth  avenue  and  north  of  Thirty-seventh  street,  and  that 
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there  is  another  freight  yard  east  of  Twelfth  avenue  and  south 
of  Thirty-seventh  street,  connected  with  the  bulkhead  shed 
by  tracks  in  Twelfth  avenue.  The  stipulated  facts  further 
show  in  detail  the  manner  in  which  the  relator  has  equipped 
the  pier  for  the  purpose  of  extinguishing  fire  and  the  organi- 
zation of  an  ej£cient  fire  brigade  on  the  pier,  which  responded 
in  about  one  minute  to  au  alarm  sounded  on  the  middle  of 
the  pier. 

On  the  23d  day  of  April,  1919,  the  deputy  fire  conunissioner, 
on  the  reconamendation  of  the  chief  of  the  bureau  of  fire 
prevention,  made  and  caused  to  be  served  upon  the  relator 
an  order  known  as  "  Order  No.  89558F,"  which,  so  far  as  here 

material,  is  as  follows: 

"  New  York,  April  23,  1919. 

"  To  Lessees  and  Occupants  of  Premises  Pier  77, 
North  River,  Borough  op  Manhattan,  New  York  City: 

"  You  are  Hereby  Ordered  and  Required,  within  60  days 
from  date  of  the  service  of  this  order,  to: 

''  1.  Provide  a  separate  and  distinct  dry  system  of  auto- 
matic sprinklers  throughout  pier  having  at  least  one  source 
of  water  supply,  or  other  approved  fire  extinguisher  system, 
arranged  and  equipped  as  provided  in  rules  for  fire  extinguishing 
appliances  adopted  by  the  Board  of  Standards  and  Appeals 
May  24,  1917,  as  amended  May  2,  1918,  and  January  21,  1919, 
effective  February  17,  1919.  Sec.  20.  Ch.  12,  Code  of 
Ordinances. 

"  Note. —  No  structural  alterations  to  the  premises  are 
n^Jessary  to  comply  with  the  requirements  of  this  order. 

"  One  set  of  preliminary  paper  plans  accompanied  by  applica- 
tion and  specification  sheets  in  duplicate,  showing  all  proposed 
alterations  must  be  filed  with  and  approved  by  this  Depart- 
ment before  the  above  work  may  be  commenced.     *     *     ♦ 

"  Note. —  In  addition  to  this  order,  an  order  requiring  the 
installation  of  an  interior  alarm  system  will  be  issued  as  soon 
as  a  layout  can  be  prepared  by  the  Electrical  Division  of  this 
Bureau.  CHARLES  H.  CULKIN, 

"  JJC-6-D&V  Deputy  Fire  Commissioner. 

"  Neglect  or  refusal  to  comply  with  the  above  order  may 
render  you  liable  to  fine  or  imprisonment  or  both." 
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The  relator  appealed  therefrom  to  the  board  of  appeals, 
which,  by  virtue  of  the  provisions  of  chapter  503  of  the  Laws 
of  1916,  adding  section  718-d  to  the  Greater  New  York 
charter  (Laws  of  1901,  chap.  466),  as  amended. by  chapter 
601  of  the  Laws  of  1917,  was  authorized  on  such  an  appeal  to 
review  the  order  and  reverse  it  or  affirm  it  in  whole  or  in  part 
or  to  modify  it.  (Greater  N.  Y.  Charter,  §  719,  subds.  1,  5, 
as  added  by  Laws  of  1916,  chap.  503.)  The  appeal  from  this 
order  and  from  two  other  orders  of  the  fire  commissioner 
relating  to  the  pier  were  heard  on  the  7th  day  of  October, 
1919,  and  the  board  made  an  order  affirming  the  order  in 
question  and  denying  the  appeal  with  respect  thereto.  On 
the  twenty-third  of  the  same  month  the  relator,  pursuant  to 
section  719-a  of  the  Greater  New  York  charter  (as  added 
by  Laws  of  1916,  chap.-  503),  presented  a  petition  to  the 
Supreme  Court  for  a  writ  of  certiorari  with  respect  to 
this  order  and  in  so  far  as  the  board  denied  its  appeal 
concerning  the  other  orders,  but  the  appeal  now  before  us 
only  relates  to  order  No.  89558F.  The  petition  sets  forth  the 
proceedings  had  and  many  of  the  facts  already  stated  and 
charges  that  the  decision  with  respect  to  this  order  is  erroneous 
and  illegal  on  the  groimds  that  the  fire  commissioner  had  no 
authority  to  issue  or  enforce  it;  that  the  duty,  if  any,  to 
comply  with  it  rests  upon  the  owner  of  the  pier  and  not 
upon  the  relator,  who  is  the  lessee;  that  the  order  is  unreason- 
able, unnecessary  and  oppressive  and  is  unconstitutional  in 
that  it  deprives  the  relator  of  its  property  without  due  process 
of  law  and  of  the  equal  protection  of  the  laws.  The  writ 
was  issued  the  next  day  and  the  return  thereto  was  made 
on  the  twenty-third  of  December  thereafter.  The  return 
denies  the  allegations  with  respect  to  the  decision  being 
erroneous  and  illegal  and  the  order  not  being  binding  on  the 
lessee  and  admits  the  other  allegations  of  the  petition,  and 
sets  forth,  among  other  things,  the  facts  already  stated  and 
describes  in  detail  the  freight  that  was  found  on  the  pier 
and  annexes  the  testimony  taken  on  the  appeal,  which  is 
quite  voluminous.  In  answer  to  the  contention  that  the  ordei* 
was  unauthorized,  the  return  quotes  subdivision  3  of  section 
775  of  the  Greater  New  York  charter  (added  by  Laws  of 
1911,  chap.  899,  as  amd.  by  Laws  of  1916,   chap.  503)  as 
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authorizing  it.  By  those  statutory  provisions  the  fire  com- 
missioner is  empowered  to  '*  Order,  in  writing,  the  installa- 
tion, as  prescribed  by  any  law  or  ordinance  or  by  the  rules 
and  regulations  of  the  board  of  standards  and  appeals,  in  any 
building,  structure,  enclosure,  vessel,  place  or  premises,  of 
automatic  or  other  fire  alarm  system  or  fire  extinguishing 
equipment  and  the  maintenance  and  repair  thereof;  or  the 
construction,  as  prescribed  by  any  law  or  ordinance  or  rule  or 
regulation  of  the  board  of  standards  and  appeals,  of  adequate 
and  safe  means  of  exit  from  all  buildings,  structures,  enclosures, 
vessels,  places  and  premises,  except  tenement  houses."  The 
return  also  set  forth  the  provisions  of  section  20  of  article  2  of 
chapter  12  of  the  Code  of  Ordinances  of  the  City  of  New  York, 
relating  to  fires  and  fire  prevention  and  known  as  the  Fire 
Prevention  Ordinance,  as  authority  for  the  order.  That  section 
as  amended  in  November,  1918,  provides  as  follows: 

"  Sec.  20.  Fire-alarm  and  fire-extijaguishing  appliances. — 
The  owners  and  proprietors  of  all  manufactories,  hotels, 
tenement-houses,  apartment  houses,  ofiice  buildings,  boarding 
and  lodging-houses,  warehouses,  stores  and  offices,  theatres 
and  music  halls,  and  the  authorities  or  persons  having  chaxge 
of  all  hospitals  and  asylums,  and  of  the  public  schools  and  other 
public  buildings,  churches  and  other  places  where  large  numbers 
of  persons  are  congregated  for  purposes  of  worship,  instruction 
or  amusement,  and  all  piers,  buUoheadSy  wharves,  pier  sheds, 
bulkhead  sheds  or  other  water-front  structures,  shall  provide  such 
means  of  communicating  alarms  of  fire,  accident  or  danger 
to  the  police  and  fire  departments,  respectively,  as  the  fire 
commissioner  or  the  police  commissioner  may  prescribe,  and 
shall  also  provide  such  fire  hose,  fire  extinguishers,  buckets, 
axes,  fire  hooks,  fire  doors  and  other  means  of  preventing 
and  extinguishing  fires  as  the  fire  commissioner  may  direct." 
(See  Cosby's  Code  Ord,  [Anno.  1921]  pp.  335,  592.) 

The  provi^ons  inserted  by  the  amendment  are  italicised. 

The  only  provisions  of  tJie  lease  relating  to  the  pqint  as 
to  whether,  as  between  the  city  and  the  relator,  it  was  the 
duty  of  the  relator  to  comply  with  such  an  order  have  been 
stated.  On  the  hearing  b^ore  the  board  of  appeals  it  wa^ 
stipulated  by  the  corporation  counsel  that  the  lease  contained 
no  express  provisions  obligating  the  lessee  to  comply  with  such 
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aa  order.  The  fire  cotnmissioiier  bad  no  junsdictkm  to  make 
such  an  wder  with  respect  to  pier  property  until  the  enactment 
<tf  said  amendment  to  section  20  of  the  Fire  Prevention  Ordi- 
nance in  1918,  some  twenty-seven  years  after  the  original  lease 
was  nmde  and  long  after  the  pier  was  sfaedd^d  and  no  other 
official  board  or  body  had  such  authority.  I  think  it  is  quite 
clear  that  neither  when  the  lease  was  made  nor  when  the  pier 
was  shedded  was  it  contanplated  by  the  parties  that  such  an 
order  might  be  made  within  about  two  years  of  the  expiration 
of  the  lease  conqededly  involving  an  expenditure  by  the  lessee 
of  upwards  of  $19,000  for  the  installation  of  fire-extinguishing 
apparatus,  which  upon  installation  plainly  became  the  prop- 
erty of  the  city.  {People  ex  rel.  IrUematiimal  N(w.  Co*  v. 
Barker^  153  N.  Y.  98.)  But  whether  contemplated  or  not, 
the  tenant  was  not  by  the  terms  of  the  lease  obligated  as 
between  it  and  the  city,  as  its  landlord,  to  comply  with  this 
order;  and  if  under  thd  exercise  of  the  police  power  and  by 
virtue  of  the  Fire  Prevention  Ordinance  and  the  order  of 
the  fire  conamissioner;  it  should  be  obliged  to  comply  there- 
with, I  think  it  would  have  a  cause  of  action  against  the  city 
to  recover  therefor  if  the  city  on  due  request  should  fail  at 
its  own  expense  to  perform  the  obligations  thus  imposed  upon 
the  relator  by  the  order. 

The  fire  conunissioner,  however,  in  making  such  an  order, 
in  BO  far  as  compliance  therewith  is  required  of  the  party  tp 
whom  it  was  issued,  was  limited  by  the  ordinance.  Sub- 
division 6  of  section  775  of  the  Greater  New  York  charts 
(added  by  liaws  of  1911,  chap.  899,  as  amd.  by  Laws  of  1914, 
chap.  459)  provides  that  the  orders  of  the  fire  commissioner 
*^  shall  be  addressed  to  the  owner  or  owners,  lessees  or  occu- 
pants of  the  building,  structure,  enclosure,  vessel,  place  or 
premises  affected  thereby,"  but  that  it  shall  not  be  necessary 
to  designate  them  by  name  and  that  service  thereof  may  be 
made  by  delivery  of  a  copy  to  an  owner  or  a  lessee,  or  to  any 
person  of  suitable  age  and  discretion  in  charge  or  apparently  in 
charge  of  the  premises,  and  if  no  person  be  found  in  charge  of 
the  premises,  by  affixing  a  copy  upon  the  premises.  Section 
776-a  of  the  Greater  New  York  charter  (as  added  by  Laws  of 
1911,  chap.  899)  provides  that  the  expenses  attending  the  execu- 
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tion  of  such  an  order  lawfully  made  shall  be  a  several  and  joint 
personal  charge  against  each  of  the  owners  or  part  owners  and 
each  of  the  lessees  and  occupants  of  the  building  or  structure 
in  respect  to  which  the  expenses  were  incurred  and  against 
every  person  or  body  who  was  by  law  or  contract  bound  to 
perform  the  duty  imposed  by  the  order  and  that  the  expenses 
shall  be  a  lien  upon  the  rent  due  or  to  grow  due  for  the  use 
of  the  building  or  structure  or  any  part  thereof.  Section 
778-a  of  the  Greater  New  York  charter  (added  by  Laws  of 
1911,  chap.  899,  as  amd.  by  Laws  of  1916,  chap.  603) 
requires  a  lessee  or  person  in  possession  or  charge  of  a  building 
or  structure  upon  whom  such  a  notice  is  served,  to  give  imme- 
diate notice  to  the  owner  or  agent,  if  known  to  him,  as  therein 
provided,  and  in  default  thereof  he  becomes  personally  liable  to 
the  owner  for  all  damages  sustained  by  such  failure.  Those 
provisions  prescribe  and  regulate  the  duty  and  liabihty  owing 
to  the  public  but  not  as  between  a  landlord  and  tenant.  But 
I  am  of  opinion  that  the  point  now  presented  for  decision  is 
to  be  decided  not  by  those  provisions  but  by  the  construction 
of  said  section  20  of  the  Fire  Prevention  Ordinance.  It  will  be 
observed  that  the  section  imposes  the  duty  of  complying  with 
such  an  order  upon  two  classes  of  persons,  and  with  respect  to 
two  classes  of  buildings  or  structures.  The  first  part  of  the 
ordinance  imposes  the  duty  upon  the  "  owners  and  proprietors  " 
of  certain  classes  of  private  buildings  and  then,  before  the 
amendment  of  the  ordinance,  the  duty  was  imposed  upon  the 
'*  authorities  or  persons  having  charge  of "  certain  other 
classes  of  buildings  and  structures,  some  of  which  were  owned 
by  the  State  or  municipality,  such  as  asylums,  public  schools 
and  certain  hospitals,  and  the  others  of  which,  although  used 
for  quasi-pubUc  purposes,  were  privately  owned.  Thus  it 
will  be  seen  that  as  the  ordinance  stood  before  the  amendment, 
no  duty  was  imposed  upon  tenants,  lessees  or  occupants 
with  respect  to  this  second  class.  The  am^idment  incor- 
porated with  the  second  class,  piers,  bulkheads,  wharves,  pier 
sheds,  bulkhead  sheds,  and  other  water-front  structures,  some 
of  which  were  and  are  privately  owned  and  some  of  which 
were  and  are  owned  and  used  by  the  city  and  some  of  which 
were  and  are  owned  by  it  and  leased  to  others.  I  am  of 
opinion,  therefore,  that  the  reasonable  construction  of  the 
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ordinance,  as  thus  amended,  imposes  the  duty  of  complying 
with  this  order  upon  the  city  authorities  in  charge  of  the  pier 
property  of  the  city  precisely  as  it  is  imposed  upon  the  authori- 
ties in  charge  of  public  schools  and  hospitals  owned  by  the 
city.    It  may  be  argued  that  with  respect  to  some  of  the 
second  class  before  the  amendment,  the  duty  was  imposed 
upon  those  having  charge  of  buildings,  some  of  whom  might 
be  managers  or  lessees,  designated  as  "  other  places  where 
large   numbers   of   persons  are   congregated  for  purposes " 
of  amusement;  but  there  is.  room  for  argument  that  the  rule 
of  ejusdem  generis  should  be  applied  in  the  construction  of  the 
ordinance  and  that  the   g^meral  words   thereof   should   be 
limited  to  buildings  of  one  of  the  specified  classes.    It  is 
unnecessary,  however,   to  decide  that  pomt,  for  if  it  was 
intended  by  the  amendment  to  impose  this  duty  on  the  lessee 
of  a  shedded  pier,  the  language  employed  and  the  context 
are  too  vague  and  indefinite  to  be  given  such  a  construction, 
which  would  subject  the  lessee  to  prosecution  for  a  misde- 
meanor in  failing  to  comply  with  the  order.     (See  Greater 
N.  Y.  Charter  [Laws  of  1897,  chap.  378],  §  773,  as  continued  in 
force  by  Laws  of  1901,  chap.  466,  "Section  Three;"  People  v. 
Kaye,  212  N.  Y.  407;  Gibbs  v.  Arras  Brothers,  222  id  332; 
United  States  v.  Cohen  Grocery  Co.,  265  U.  S.  81.    See,  also, 
Code  of  Ordinances  of  1915,  chap.  12,  art.  2,  §  30;  Code  of 
Ordinances  of  1916,  chap.  12,  art.  2,  §  30;  Cosby's  Code  Ord. 
[Anno.  1915]  p.  224;  Cosby's  Code  Ord.  [Anno.  1921]  p.  338; 
Greater  N.  Y.  Charter,  §  719-b,  as  added  by  Laws  of  1916, 
chap.  503.) 

Mr.  Justice  Erlanoeb  at  Special  Term,  in  granting  the 
order,  wrote  a  very  excellent  opinion  (112  Misc.  R^.  678), 
and  were  it  not  for  the  fact  that  a  number  of  similar  appeals 
are  being  held  in  abeyance  by  the  board  of  appeals  awaiting 
the  decision  on  this  appeal^  we  would  not  have  deemed  it 
necessary  to  write. 

It  follows  that  the  order  should  be  affirmed,  with  ten  ddlars 
costs  and  disbursements. 

^ITH,  Paqe  and  Greenbaum,  JJ.,  concur. 

Order  affirmed,  with  ten  dollars  costs  and  disbiu-sements. 
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George  E.  Blackwell,  Respondent,  v,  Charles  E.  Finlay, 

Appellant. 

First  Department,  April  29,  1921. 

Attorney  and  dient  —  rot^iiMr  —  written  agreement  for  »dviee  — 
IMtfol  agreement  to  negotiate  settlement  —  whether  ezpren  con- 
tract contemplated  all  serrices  rendered  ii  question  for  Jury  — 
when  separation  of  sendees  rendered  under  written  and  parol 
agreement  impracticable  —  amendment  of  complaint  harmless  ^— 
interest  not  allowable  on  unliquidated  claim  —  additional  allow- 
ance under  Code  of  CiTil  Procedure,  S  S85S,  denied. 

Where  there  was  origiiially  a  written  agreement  of  retainer  between  an 
attorney  and  client  that  the  former  should  render  advice,  but  subsequently 
a  parol  agreement  was  entered  into  whereby  the  attorney  was  to  negotiate 
and  settle  a  matter  for  the  client,  and  the  attorney  thereupon  took  charge 
of  the  negotiations  and  completed  them,  the  question  whether  all  the 
services  were  performed  under  the  express  agreement  was  for  the  deter- 
mination of  the  jury. 

In  such  case  it  would  be  manifestly  impracticable  to  separate  the  services 
in  negotiating  the  settlement,  performed  under  the  parol  contract,  from 
the  counsel  and  advice  given  from  time  to  time  under  the  express  agree- 
ment which  necessarily  entered  into  and  formed  a  part  of  each  step  of  the 
negotiations. 

Where  the  complaint  in  an  action  by  an  attorney  against  his  client  for 
services  originally  demanded  $10,000,  the  fact  that  an  amendment  claim- 
ing $17,000  should  not  have  been  allowed,  was  not  prejudicial  where  the 
verdict  was  for  $10,000  only,  which  was  sustained  by  uncontro verted 
testimony  of  the  plaintiff. 

An  unliquidated  claim  of  an  attorney  against  his  cUent  for  services,  which 
is  of  such  a  natiure  that  it  cannot  be  computed  by  any  method  so4hat 
the  defendant  could  have  paid  it,  does  not  entitle  the  plaintiff  to  interest 
theireon. 

Interest  may  be  allowed  on  a  claim  which  is  capable  of  ascertainment  by  a 
computation  based  on  measurement,  market  price  or  market  value. 

The  case  in  question  is  not  so  difficult  or  extraordinary  as  to  warrant  an 
additional  allowance  of  five  i)er  cent  under  section  3253  of  the  Code  of 
Civil  Procedure. 

Appeal  by  the  defendant,  Charles  E.  Finlay,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
10th  day  of  November,  1919,  on  the  verdict  of  a  jury,  and 
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aiao  from  aD  order  entered  in  wd  clerk's  office  on  the  13th 
day  of  November,  1919^  denying  defendant's  motion  to  set 
aside  the  verdict  and  for  a  new  trial  made  upon  the  minutes. 

Henry  M.  Earle  of  counsel  [Damd  Asch  with  him  on  the 
brief],  for  the  appellant. 

Edgar  J.  Nathan  of  counsel  [Cardazo  A  Nathan,  attorneys], 
for  the  respondent. 

Laughun,  J,: 

The  plaintiff  is  an  attorney  and  counselor  at  law  and 
brought  this  action  to  recover  for  professional  services  rendered 
to  the  defendant.  The  retainer  originally  was  under  an 
express  agreement  for  the  performance  of  specified  services 
for  which  plaintiff  agreed  that  his  charges  should  be  within 
the  limits  of  $1,000  as  the  minimum,  and  $2,500  as  the 
maximum  amount,  and  this  was  evidenced  by  a  letter  written 
by  the  plaintiff  to  the  defendimt  on  the  13th  of  December, 
1916,  and  an  answer  thereto  under  date  of  December  fifteenth, 
and  a  reply  by  the  plaintiff  imder  date  of  December  eighteenth. 
When  plaintiff  was  employed,  defendant  was  n^otiating  a 
settlement  of  his  business  relations  with  one  Rickert,  with 
whom  he  had  been  extensively  engaged  in  the  real  estate 
business.  Plaintiff  claims  that  the  defendant  was  to  continue 
those  negotiations,  and  that  he  was  merely  retained  to  advise 
the  defendant  from  time  to  time  with  respect  thereto  and 
with  respect  to  the  settlement,  and  to  prepare  any  agreement 
or  other  instruments  that  might  be  required  in  carrying  the 
agreement  into  effect,  and  to  participate  in  and  advise  with 
respect  to  any  negotiations  incident  thereto  after  the  defendant 
and  Rickert  arrived  at  a  general  imderstanding  with  respect 
to  the  settlement  of  their  affairs;  and  the  express  contract 
sustains  this  contention. 

According  to  the  testimony  of  the  plaintiff,  defendant 
continued  the  negotiations  with  Rickert  until  on  or  about  the 
25th  of  January,  1917,  and  down  to  that  time  only  called  upon 
plaintiff  for  advice,  and  the  defendant  was  unable  to  negotiate 
a  settlement  with  Rickert  and  then  called  upon  plaintiff  to 
take  charge  of  the  negotiations,  and  it'  was  thereupon  verbally 
understood  and  agreed  between  them  that  such  services  were 
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not  to  be  deemed  covered  by  the  express  contract.  From 
that  time  on^  plaintiff  took  charge  of  the  n^otiations  and 
succeeded  ultimately  in  effecting  an  agreement  with  Rickert 
in  behalf  of  his  client  which  was  consummated.  Defendant 
claims  that  all  of  the  services  were  covered  by  the  express 
contract  and  that  there  was  no  verbal  understanding  that  tliey 
were  not  to  be  embraced  therein.  The  conflicting  testimony 
on  this  point  presented  an  issue  of  fact  which  was  properly 
submitted  to  the  jury  and  determined  in  favor  of  the  plaintiff. 
On  the  plaintiff's  theory,  the  express  agreement  was  superseded 
by  the  subsequent  verbal  contract.  He  was  permitted  to 
show  by  the  opinion  of  experts  the  value  of  his  services  as  a 
whole.  Defendant  claims  that,  even  on  the  plaintiff's  theory, 
his  services  should  have  been  divided  into  those  performed 
under  the  express  contract  and  the  additional  services  per- 
formed under  the  contract  resting  in  parol.  We  think  not, 
and  manifestly  it  would  have  been  impracticable  to  separate 
the  services  in  negotiating  the  settlement  from  the  counsel 
and  advice  which  necessarily  entered  into  and  formed  a  part 
of  each  step  in  the  negotiations. 

Plaintiff  originally  demanded  $10,000,  but  on  the  trial  he 
was  permitted  to  amend  the  complaint  by  claiming  $17,500. 
Defendant  claims  that  the  amendment  should  not  have  been 
allowed  and  that  he  was  prejudiced  thereby.  We  agree  that 
the  amendment  should  not  have  been  allowed,  but  are  of 
opinion  that  the  defendant  has  not  been  prejudiced.  The 
verdict  was  for  $10,000  only,  which  was  amply  sustained  by 
the  testimony  presented  in  behalf  of  the  plaintiff,  and  the 
defendant  offered  no  testimony  to  controvert  it.  He  merely 
insisted  that  the  recovery  was  limited  by  the  express  contract, 
and  did  not  upon  the  trial  and  does  not  now  question  but 
that  the  evidence  fairly  shows  that  the  services  were  worth 
the  amount  for  which  the  plaintiff  has  recovered. 

The  form  of  the  verdict  rendered  by  the  jury  was  for 
$10,000,  ''with  interest,"  whereupon  the  court  stated  that 
the  interest  was  $1,250.47,  and  thereupon  the  record  shows 
that  the  jury  rendered  a  verdict  for  $11,250.47.  Counsel  for 
the  defendant  moved  to  set  aside  the  verdict  and  for  a  new 
trial  and  to  strike  out  the  interest  on  the  ground  that,  the 
claim  being  unliquidated,  no  interest  was  recoverable.     The 
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motions  were  denied.  The  complaint  demanded  interest  from 
the  24th  day  of  September,  1917,  but  the  evidence  shows  that 
he  first  presented  his  bill  for  $10,003.85  to  the  defendant  on 
the  sixth  of  October.  The  interest,  which  was  thus  incorporated 
in  the  verdict,  is  the  interest  on  the  amount  of  the  bill  as 
rendered,  computed*  from  the  date  of  the  rendition  thereof  to 
the  date  of  the  trial  The  plaintiff  claims  that  the  interest 
was  not  allowed  as  interest  on  his  claim  for  the  value  of  his 
services,  but  as  a  method  by  which  the  jury  arrived  at  the 
value  of  the  services.  Manifestly  that  claim  is  untenable. 
We  are  of  opinion  that  the  plaintiff  was  not  entitled  to  recover 
interest.  Not  only  was  the  claim  unliquidated,  but  there 
was  no  method  by  which  the  amount  to  which  the  plaintiff 
was  entitled  could  have  been  computed  so  that  the  defendant 
might  have  paid  the  same.  In  this  respect,  the  case  differs 
from  those  in  which  a  recovery  of  interest  is  allowed  where 
the  amount  of  the  claim  is  capable  t>f  ascertainment  by  a 
computation  based  on  measurement,  market  prices  or  market 
value.  {Faber  v.  City  of  New  York,  222  N.  Y.  255;  Bradley 
V.  McDonald,  157  App.  Div.  572;  Regan  v.  City  of  New  York, 
175  id.  861;  Dykman  v.  City  of  New  York,  183  id.  859.)  This 
was  not  a  difficult  and  extraordinary  case  warranting  an 
additional  allowance  under  section  3253  of  the  Code  of  Civil 
Procedure. 

It  follows  that  the  judgment  should  be  modified  by  reducing 
the  recovery  to  $10,000  and  striking  out  the  additional  allowr 
ance  of  five  per  cent  amounting  to  $562.52,  and  as  so  modified 
affirmed,  without  costs. 

Ci^RKE,  P.  J.,  Smith,  Page  and  Merrell,  JJ.,  concur. 

Order  affirmed,  judgment  modified  by  reducing  the  amount 
thereof  to  $10,133.87,  and  a&  so  modified  s&rmed,  without 
costs. 
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CuYLER  Realty  Co.,  Respondeat,  v.  The  Teneo  Co.,  Inc., 

Appellant. 

First  Department,  April  29,  1921. 

laaadlord  uid  taiuuit  —  laaia  iirohibiting  subletting  —  olausa  pro- 
viding for  eounsol  fees  inourrod  in  enforcing  ooTonant  —  oxpenies 
and  diflbursements  contemplated  by  lease  —  rule  as  to  reooyery 
of  counsel  fees  where  statutes  and  contracts  impose  liability  for 
-damages  —  settlement  of  injunction  suit  giyes  no  right  to  counsel 
fees  where  reservation  of  claim  for  such  fees  is  not  made  —  Judg- 
ment roll  in  settled  injunction  suit  has  no  force  as  an  adjudica- 
tion—  appeal  to  Appellate  Divisio<n  may  not  be  taken  as  matter 
of  right  from  Judgment  entered  by  City  Court  on  determination 
of  AppeUate  Term  —  discretion  of  court. 

Where  a  tenant  sublet  part  of  the  demised  premises  in  alleged  violation  of 
oovenants  of  the  lease,  the  landlord  cannot  maintain  an  action  to  recover 
oonnsel  fees  expended  in  a  suit  for  an  injunction  to  restrain  such  alleged 
violation  of  the  oovenants,  although  the  lease  contains,  among  other  things, 
a  clause  to  the  effect  that  the  landlord  shall  add  to  the  next  installment 
of  rent  money  paid  because  of  breaches  of  covenants  on  the  part  of  the 
lessee,  since  such  clause  contemplates  only  actual  payments  made  by  the 
landlord  with  respect  to  one  or  more  of  the  things  particularly  specified, 
or  definite  fixed  disbureementB. 

The  rule  is  well  settled  that  with  respect  to  statutes,  imposing  liability  for 
damages,  and  contracts,  other  than  those  of  indemnity*  providiog  for 
the  payment  of  damages,  counsel  fees  are  not  recoverable. 

The  settlement  of  an  injunction  suit  by  the  lessor  against  the  lessee,  which 
suit  demanded  damages  "  for  the  said  wrongful  acts  of  said  defendant 
herein,  including  such  expenses  as  have  been  caused  and  shall  be  caused 
by  the  said  acts  of  said  defendant  and  Ukewise  by  their  compelling  the 
bringing  of  this  action,"  without  a  reservation  of  a  claim  for  counsel 
fees,  precludes  the  lessor  from  asserting  the  right  to  recover  the  same, 
it  api>earing  that  the  lessee  permitted  the  issuance  of  a  temporary  and 
pennanent  injunction  as  part  of  the  settlement  on  the  understanding  that 
no  costs  were  to  be  recovered. 

In  such  case  the  judgment  roll  in  the  suit  for  the  injunction  did  not  have 
the  force  of  an  adjudication  that  the  defendant  had  violated  any  pro- 
vision of  the  lease,  and  would  in  no  event  sustain  a  recovery  by  the 
lessor  for  counsel  fees,  even  if  otherwise  allowable. 

An  appeal  may  not  be  taken  as  matter  of  right  to  the  Appellate  Division 
.  from  the  judgment  entered  by  the  City  Court  on  the  determination  of  the 
Appellate  Term;  but  the  Appellate  Division  has  discretion  to  entertain 
such  appeal  to  end  litigation. 
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Appeal  by  the  defendaoit)  The  Teneo  Co.,  Inc.,  from  a 
detennination  and  order  of  the  Appellate  Term  of  the  Supreme 
Court,  First  Judicial  Department,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  29th  day  of  November, 
1920,  reversing  a  judgment  of  the  City  Court  of  the  City  of 
New  York  in  favor  of  the  defendant  dismissing  the  complaint 
herein,  and  granting  judgment  for  the  plaintiff  pursuant  to 
a  stipulation  with  respect  to  the  amoimt  of  the  damages; 
also  appeal,  without  leave,  from  a  judgment  of  the  said  City 
Court,  entered  pursuant  to  said  detennination  of  the  Appellate 
Term. 

Joseph  Sapinsky  of  counsel  [Joseph  &  Alvin  T.  Sapinsky, 
attorneys],  for  the  appellant. 

Joseph  Dannenberg  of  counsel  [John  T.  McGovem,  attorney], 
for  the  respondent. 

Laughlin,  J.: 

The  action  was  brought  for  the  recovery  of  counsel  fees 
paid  by  the  plaintiff  in  an  action  brought  by  it  as  landlord 
against  the  defendant,  its  tenant,  for  an  injimction  to  restrain 
violations  of  the  provisions  of  the  lease  with  respect  to 
subletting  without  the  written  consent  of  the  landlord  and 
with  respect  to  the  use  to  be  made  of  the  premises.  The  com- 
plaint in  that  action  alleged  that  the  plaintiff  leased  to  the 
defendant  rooms  1106-1110  in  the  bijulding  known  as  Cuyler 
Building,  Nos.  119-123  West  Thirty-first  street  and  116-120 
West  Thirty-second  street  in  the  borough  of  Manhattan, 
New  York,  and  that  without  the  written  consent  of  the 
landlord,  which  was  required,  the  tenant  sublet  to  the  H.  B. 
Levine  &  Co.,  Inc.,  which  was  also  joined  as  a  defendant  in 
the  action,  and  that  the  subtenant  was  manufacturing  textiles 
into  dresses  on  the  premises  in  violation  of  the  lease  which 
limited  the  use  of  the  premises  to  the  purposes  of  an  '^  bffice, 
stock,  and  shipping  room."  The  injunction  action  was  settled 
without  trial  by  a  stipulation  in  writing  made  between  the 
attorneys  for  the  respective  parties  to  the  effect  that  a  tem- 
porary injunction  might  issue,  without  the  plamtiff's  giving 
an  undertaking,  restraining  the  tenant  from  permitting  the 
subtenant    to  occupy  and    the  subtenant   from  using  the 
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premises  for  any  fonn  of  manufacturing  but  permitting  the 
subtenant  to  use  them  as  a  stock  room  and  office  only  and 
providing  that  a  final  decree  might  be  entered  to  that  effect 
without  costs  to  either  party  as  agamst  the  other.  The 
plaintiff  asserts  the  right  to  recover  counsel  fees  imder  the 
8th  paragraph  of  the  lease  which  provides  as  follows: 

'^  Eighth.  In  case  the  Landlord  by  reason  of  the  failure 
of  the  Tenant  to  perform  any  one  or  more  of  the  covenants, 
agreements  or  conditions  herein  contained,  shall  be  com- 
pelled to  pay  or  shidl  pay  any  sum  of  money,  or  shall  be 
compelled  to  do  or  shall  do  any  act  which  requires  the  pay- 
ment of  money,  then  the  simi  or  sums  so  paid  or  required 
to  be  paid,  together  with  all  interest,  costs  and  damages, 
shall  be  added  to  the  instalment  of  rent  next  becoming  due, 
or  to  any  subsequent  instalment  of  rent,  and  shall  be  collectible 
as  additional  rent,  in  the  same  manner  and  with  the  same 
remedies,  as  if  it  had  been  originally  reserved.'' 

The  lease  consists  of  seventeen  paragraphs.  The  tenant 
agreed,  among  other  things,  that  it  would  make  good  any  injury 
or  breakage  done  by  the  tenant  to  the  premises  and  fixtures  and 
would  make  no  alteration  upon  the  premises  without  the 
written  consent  of  the  landlord  and  at  the  expiration  of  the 
term  would  surrender  them  in  as  good  condition  as  at  the  time 
of  the  making  of  the  lease,  reasonable  use  and  damages  by 
the  elements  not  due  to  carelessness,  neghgence  or  improper 
conduct  on  the  part  of  the  tenant,  its  agents,  servants  or 
licensees,  excepted;  that  it  would  not  assign  or  incumber  the 
lease,  or  sublet  or  use  or  permit  the  premises  to  be  used  for 
any  purpose  other  than  those  specified;  that  the  landlord 
should  be  at  liberty  to  enter  the  premises  at  all  times  for 
the  purpose  of  inspecting  the  same  or  to  make  repairs  or 
alterations  and  to  affix  a  sign  "  to  let "  or  "  for  sale  "  and  in  the 
event  that  the  landlord  exercised  its  right  of  re-entry  as 
therein  provided,  the  tenant  agreed  to  pay  the  difference 
between  the  rent  received  by  the  landlord  and  that  reserved 
in  the  lease;  that  a  violation  or  attempted  violation  of  any 
covenant  or  condition  of  the  lease  might  be  restrained  by 
injunction;  that  the  tenant  would  not  obstruct  or  damage  in 
any  manner  or  by  any  means  the  ^ciency  of  the  sprinkler 
system  or  appurtenances  or  place  any  shelving,  partition  or 
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other  obstruction  within  two  feet  of  the  bottom  of  the  ceiling 
and  would  comply  with  all  the  orders,  regulations  or  require- 
ments made  or  enacted  by  the  municipal,  State  or  Federal 
authorities  or  the  New  York  board  of  fire  underwriters  or  by 
a  similar  board  with  respect  to  the  use  of  the  premises;  that 
the  tenant  would  faithfully  observe  the  rules  and  regulations 
made  by  the  landlord  for  the  safety,  care  and  cleanliness  of 
the  demised  premises  and  of  the  building  and  for  the  preserva- 
tion of  good  order  therein  and  conduct  its  business  so  as  not 
to  interfere  with  the  other  tenants  in  the  building. 

It  will  be  observed  that  there  is  no  express  agreement  by 
the  tenant  to  pay  counsel  fees,  and  that  its  agreement  was  that 
in  case  the  landlord  should  be  compelled  to  pay  or  should 
pay  any  sum  of  money,  or  should  be  compelled  to  do  or  should 
do  any  act  requiring  the  payment  of  money  owing  to  its 
failure  to  perform  any  one  or  more  of  the  covenants,  agree- 
ments or  conditions  of  the  lease,  then  the  sum  so  paid  or 
required  to  be  paid,  together  with  interest,  costs  and  danu^es 
ehovid  be  added  to  the  installment  i^reml  next  following,  or  to  a 
subsequent  installment  of  rent  and  should  be  ooUectible  as 
additional  rent  in  the  same  manner  and  with  the  same  remedies 
as  if  it  had  been  reserved  as  rent.  It  would  be,  I  think, 
unreasonable  to  construe  these  provisions  as  applicable  to 
the  payment  of  counsel  fees  incident  to  an  action  by  the 
landlord  to  compel  the  observance  by  the  tenant  of  its  obli- 
gations under  the  lease.  They  should  be  deemed  applicable 
only  to  actual  payments  made  by  the  landlord  with  req>ect 
to  one  or  more  of  the  things  particularly  specified  in  the 
lease.  Manifestly,  the  lease  contemplated  definite  fixed  dis- 
bursements which  might  be  added  to  the  lease  as  rent  and 
CG^ected  as  such;  and  the  provisions  were  not  intended  to 
and  are  not  appropriate  to  embrace  counsel  fees  for  that 
would  be  leaving  it  solely  to  the  will  of  the  landlord  to  fix 
the  amount  and  add  it  to  the  rent.  Moreover,  the  rule  is 
well  settled  that  with  respect  to  statutes  ii]]|>osing  hability 
for  dami^es  and  contracts,  other  than  those  of  indenimity, 
providing  for  the  payment  of  damages,  coimsel  fees  are  not 
recoverable.  (Claaon  v.  Nassau  Ferry  Co.,  20  Misto.  Rep; 
315;  affd.,  27  App.  Div,  621;  Bosmberg  v.-Frankely  123  id. 
700;  Crausman  v,  Graham  Comt.  Co.^  95  Miso*  Rep.  608w 
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See,  also,  MatOage  v.  N.  Y.  Elevated  R.  Co.,  17  N.  Y.  Supp. 
636;  Hochman  v.  BoUt,  162  id.  1031.)  In  some  jurisdictions 
a  contract  for  the  payment  of  counsel  fees  appears  to  be 
deemed  contrary  to  public  policy.  (Raleigh  County  Bank  v. 
Poteet,  82  S.  E.  Rep.  [W.  Va.]  332;  Thomasson  v.  Townaend, 
10  Bush,  114;  Dow  v.  Updike,  11  Neb.  96;  State  of  Ohio  v. 
Taylor,  10  Ohio,  378.)  It  is  unnecessary  to  go  that  far  or 
to  express  an  opinion  on  that  point  here  for  the  contract 
in  question  does  not  expressly  provide  for  counsel  fees  and, 
at  most,  it  is  doubtful  whether  it  was  intended  to  include 
them  and,  therefore,  the  contract  should  not  be  construed 
as  embracing  them.  (Godchaux  v.  Hyde,  126  La.  187.) 
Counsel  for  the  respondent  relies  on  decisions  construing 
bonds  or  undertakings  for  provisional  remedies  in  legal  pro- 
ceedings as  authorizing  the  recovery  of  counsel  fees  (See 
Epstein  v.  U.  S.  Fidelity  &  Guaranty  Co.,  29  Misc.  Rep.  295; 
Cook  V.  National  Surety  Co.,  169  App.  Div.  656;  Tyng  v.  Ameri- 
can  Surety  Co.,  48  id.  240;  69  id.  137),  but  in  such  cases  it  is  con- 
templated that  the  employment  of  counsel  will  be  necessary. 
I  am  also  of  opinion  that  the  plaintiff  is  precluded  by  the 
settlement  in  the  injunction  action  from  asserting  this  claim. 
In  that  action  it  demanded  that  it  be  awarded  money  damages 
''  for  the  said  wrongful  acts  of  the  said  def endarits  herein,  includ* 
ing  such  expenses  as  have  been  caused  and  shall  be  caused  by 
the  said  acts  of  said  defendants  and  likewise  by  their  compelling 
the  commencement  of  this  action.^'  It  does  not  appear  that 
there  was  any  express  reservation  of  the  claim  from  that  settle- 
ment. The  settlement,  therefore,  should  be  deemed  to  embrace 
all  claims  asserted  by  the  plaintiff  therein.  (Parr  v.  Village 
of  Greenbush,  112  N.  Y.  246;  Melrose  Plumbing  Co.  v.  F^rago 
Const.  Co.,  157  N.  Y.  Supp.  146;  Sh&pherdv.  Moodhe,  160  N.Y. 
183;  Diocese  of  TrenUm  v.  Toman,  70  Atl.  R^.  881.)  The 
req>ondent  contends  on  the  authority  of  Rosenberg  v.  Frankel 
(supra)  that  it  could  not  have  recovered  the  counsel  fee  in  that 
action.  I  fail  to  see  the  force  of  that  contention.  Of  course, 
it  could  not  have  recovered  counsel  fees  as  costs  in  that  action, 
but  if  it  w^re  entitled  under  the  lease  to  recover  counsel  fees, 
it  could  have  recovered  them  as  damages,  provided,  at  least,  it 
employed  and  paid  its  counsel  preparatory  to  the  bringing  of 
the  action  and  there  was  no  objection  to  the  misjoinder  of  causes 
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of  action.  In  any  event,  it  is  a  reasonable  inference  that 
the  tenant  was  induced  to  consent  to  the  issuance  of  the 
temporary  and  permanent  injunction  on  the  condition  that 
no  costs  were  to  be  recovered.  If  plaintiff  had  insisted  upon 
the  recovery  of  costs  and  counsel  fees  or  both  in  that  action, 
the  defendant  might  not  have  consented  to  the  settlement 
thereof  and  might  have  defended  on  the  merits.  Moreover, 
in  no  event  could  the  determination  of  the  Appellate  Term 
be  sustained  for  there  is  no  proof  that  the  tenant  was  guilty 
of  any  violation  of  the  lease.  The  plaintiff  relies  on  the 
judgment  roll  in  the  other  action;  but  it  cannot  be  heaard  to 
claim  that  the  judgment  therein  was  an  adjudication  on  the 
merits  for  there  was  no  adjudication  that  the  defendant  had 
violated  any  of  the  provisions  of  the  lease  but  merely  that 
on  its  own  consent  it  was  enjoined  as  to  the  future.  For 
aught  that  appears,  defendant  may  not  have  violated  any 
provision  of  the  lease  but  may  have  preferred  to  consent  to 
the  temporary  and  permanent  injunctions  rather  than  to 
defend  the  action. 

Defendant  was  not  entitled  as  mattar  of  right  to  appeal 
directly  to  this  court  from  the  judgment  entered  by  the  City 
Court  on  the  determination  of  the  Appellate  Term.  (Code 
Civ.  Proc.  §§  1344,  3191;  Handy  v.  BuOer,  183  App.  Div. 
359.)  We  are,  however,  authorized  to  entertain  the  appeal 
in  our  discretion,  and,  in  the  circumstance^^  we  will  entertain  it 
in  order  to  terminate  the  litigation. 

It  follows  that  the  determination  of  the  Appellate  Term 
should  be  reversed,  with  costs,  and  the  judgment  of  the  City 
Court  entered  thereon  should  be  reversed,  with  costs,  and  the 
original  judgment  of  the  City  Court  dismissing  the  complaint 
affirmed,  with  costs. 

Clarke,  P.  J.,  Smith,  Page  and  Mbrrbll,  JJ.,  concur. 

Determination  and  judgment  appealed  from  reversed  and 
judgment  of  the  City  Court,  entered  February  27,  1920, 
affirmed,  with  costs  to  appellant  in  this  court  and  in  the 
Appellate  Term. 


Digitized  by 


Googk 


446         Heath  v.  Santa  Lucia  Oo. 


First  Department,  April,  1921.  [Vol.  196 


John  W.  Heath  and  Max  E.  Starlight,  Respondents,  v. 
Santa  Lucia  Company,  S.  A.,  and  Frederico  Sanchez, 
Appellants. 

First  Department,  April  29,  1921. 

Bemoval  of  causes  —  amended  petition  after  original  declared 
insufficient,  warranting  removal  to  United  States  District  Court, 
for  diversity  of  citizenship  —  leave  of  co\irt  to  file  amended  petition 
unnecessary  and  no  entry  of  order  required  —  discretion  of  court 
with  respect  to  granting  removal  where  petition  is  sufficient  — 
petition  for  removal  does  not  divest  State  court  of  Jurisdiction 
if  jurisdictional  facts  are  insufficient  —  practice  in  State  court  as 
to  order  for  removal  —  United  States  Judicial  Code,  §  29»  construed. 

Although  an  original  petition  for  the  removal  of  a  cause  to  the  United 
States  District  Court  on  the  ground  of  diversity  of  cifciaenship  is  insulB* 
cient»  an  amended  petition  sufficient  in  all  respects  warrants  granting 
the  removal,  since,  after  the  decision  as  to  the  insufficiency  of  the  original 
petition,  the  case  stands  as  if  no  petition  had  been  filed. 
.  Since  the  Federal  statute  does  not  require  the  entry  of  an  order  for  the 
removal  of  a  cause,  and  the  original  application  was  not  for  an  order  in 
the  action  within  the  rule  requiring  leave  to  renew  a  motion,  it  was  not 
necessary  to  ask  leave  to  renew  the  application  for  removal. 

When  a  proper  and  sufficient  petition  for  removal  of  a  cause  to  the  Federal 
court  has  been  presented,  the  State  court  has  no  discretion  with  respect 
to  granting  it. 

Although  the  Federal  statute  relative  to  removal  of  causes  provides  that 
on  pi«6entation  and  filing  of  a  sufficient  petition  the  State  court  shall 
accept  it  and  proceed  no  further  with  the  action,  the  State  court  is  not 
divested  of  its  jurisdiction  uidess  the  petition  shows  jurisdictional  facts; 
and  for  that  reason  the  court  may  examine  the  petition  and,  if  it  is 
insufficient,  it  may  disregard  it  and  proceed  with  the  action. 

It  8eem8,  that  on  a  petition  for  the  removal  of  a  cause  to  the  Federal  court 
the  practice  in  this  State  is  not  to  enter  an  order  in  strict  aocordanoe  with 
the  statute  to  the  effect  that  the  State  court  accepts  the  jietitiion  and 
will  proceed  no  further  with  the  action,  but  merely  to  enter  an  order 
direofeing  the  removal  of  the  cause. 

Section  29  of  the  United  States  Judicial  Code,  relative  to  the  removal  of 
causes,  construed. 

Appeal  by  the  defendants,  Santa  Lucia  Company,  S.  A., 
iaind  another,  from  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  3d  day  of  August, 
1920,  denying  their  application  for  an  order  recognizing  the 
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sufficiency  of  their  petition^  duly  verified  July  9,  1920,  and 
bond  for  the  removal  of  this  cause  into  the  United  States 
District  Court,  Southern  District  of  New  York,  and  that 
the  State  court  proceed  no  further  for  the  reason  that  its 
jurisdiction  had  been  terminated  thereby,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  26th  day  of  July, 
1920,  denying  a  Uke  application  predicated  on  an  amended 
petition  for  such  removal  of  the  cause,  duly  verified  on  the 
29th  day  of  July,  1920. 

George  S.  MiUendorf  of  counsel  [Geller,  Rolston  &  Blanc, 
attorneys],  for  the  appellants. 

Charles  S.  Roaenschein  of  counsel  [David  L.  PodeU,  attorney]^ 
for  the  respondents. 

Laughlxn,  J.: 

On  the  first  application  the  sufficiency  of  the  petition  for 
the  removal  of  the  cause  to  oust  the  State  court  of  jurisdiction 
was  challenged.  The  court  deemed  the  objections  well  taken' 
and  the  amended  petition  was  filed  to  meet  and  overcome 
them.  If  either  petition  was  sufficient,  it  becomes  unnecessary 
to  consider  the  sufficiency  of  the  other;  and  since  the  amended 
petition  set  forth  all  the  facts  contained  in  the  original  and 
additional  facts,  we  shall  consider  it  first. 

The  authority  for  the  removal  of  a  cause  from  the  State 
court  to  the  Federal  court  is  contained  in  section  28  cf  the  Judi- 
cial Code  of  the  United  States  (36  U.  S.  Stat,  at  Large,  1094, 
§  28,  as  amd.  by  38  id.  278,  chap.  11).  That  section  first  pro- 
vides for  the  removal  of  civil  causes  arising  under  the  Constitu- 
tion or  laws  of  the  United  States  or  treaties.  It  is  next  pro- 
vided that  any  other  suit  of  a  civil  nature  at  law  or  in  equity 
of  which  the  District  Courts  of  the  United  States  are  given 
jurisdiction,  by  the  title  containing  said  section,  and  thereafter 
brought  in  a  State  court  "  may  be  removed  into  the  District 
Court  of  the  United  States  for  the  proper  district  by  the 
defendant  or  defendants  therein,  being  non-residents  of  that 
State."  Provision  is  then  made  for  the  removal  of  causes 
involving  a  controversy  between  citizens  of  different  States. 
This  is  followed  by  provisions  for  such  removal  of  causes  in 
certain  cases  on  the  ground  of  prejudice  or  local  influence  by 
which  defendant  will  not  be  able  to  obtain  justice  in  the  State 
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court  and  for  the  remanding  of  causes  so  removed  by  an  order 
of  the  District  Court  on  certain  proof.  The  section  also 
provides  that  if  the  District  Court  decides  that  a  cause  has 
been  removed  into  that  court  improperly,  it  may  order  it  to 
be  remanded  to  the  State  court.  It  also  contains  provisions, 
not  applicable  here,  exempting  certain  causes  therefrom.  The 
provisions  of  the  section  applicable  here  are  those  only  for  the 
removal  of  a  cause  by  defendants  who  are  non-residents  of 
the  State.  The  procedure  for  the  removal  of  causes  is  pre- 
scribed in  section  29  of  said  Judicial  Code  (36  U.  S.  Stat,  at 
Large,  1095,  §  29).  That  section  provides,  with  respect  to 
the  removal  of  causes  on  a  ground  other  than  prejudice  or 
local  influence,  that  the  party  desiring  to  remove  the  cause 
from  the  State  court  "  at  the  time,  or  any  time  before  the 
defendant  is  required  by  the  laws  of  the  .State  or  the  rule 
of  the  State  court  in  which  such  suit  is  brought  to  answer 
or  plead  to  the  declaration  or  complaint  of  the  plaintiff," 
may  make  and  file  a  petition  entitled  in  the  action  and 
duly  v^fied,  for  the  removal  of  the  cause  into  the  District 
Court  to  be  held  in  the  district  wh^e  it  is  pending  and 
shall  make  and  file  therewith  a  bond  as  therein  pro\dded. 
The  section  next  provides  as  follows:  '^  It  shall  then  be  the 
duty  of  the  State  court  to  accept  said  petition  and  bond 
and  proceed  no  further  in  such  suit."  It  is  further  provided 
that  written  notice  of  the  petition  and  bond  for  removal  shall 
be  given  to  the  adverse  party  or  parties  prior  to  filing  the 
same.  The  section  then  provides  for  the  further  proceedings 
in  the  cause  in  the  District  Court. 

The  amended  petition  shows  that  the  action  is  of  a  civil 
nature  at  common  law,  of  which  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York  has 
original  jurisdiction;  that  it  has  been  brought  in  the  Supreme 
Court,  New  York  county,  and  was  commenced  by  the  service 
of  the  summons  and  complaint  on  the  defendants  on  the  1st 
of  July,  1920,  and  that  the  time  of  the  defendants  to  answer, 
plead  or  make  such  motion  as  they  may  be  advised  was  by 
order  of  the  court  in  which  the  action  was  brought  extended 
twenty  days  from  the  21st  day  of  July,  1920,  and  that  the 
issues  have  not  been  tried  and  that  the  time  at  or  before  which 
the  defendants  are  required  by  the  laws  of  New  York  or  any 
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rule  of  the  court  to  answer  or  plead  to  the  complaint  has 
not  elapsed;  that  the  matter *in  dispute  in  the  action  exceeds, 
exclusive  of  interest  and  costs,  the  sum  of  $3,000  and  is  the  sum 
of  $1,000,000,  with  interest  and  costs;  that  the  suit  is  a  con- 
troversy between  plaintiffs,  who  are  dtusens  and  residents  of  the 
State  of  New  York  ^*  and  the  defendants,  who  were  not  residents 
or  citizens  of  the  State  of  New  York  either  at  the  time  of  the 
commencement  of  this  action  or  at  the  present  time,"  and 
that  the  defendants  were  at  the  time  of  the  commencement 
of  this  suit  and  now  are  aliens  and  foreign  citizens,  and  that 
the  defendant  company  was  at  the  time  of  the  commencement 
of  the  action  and  now  is  a  foreign  corporation  organized 
and  existing  under  the  laws  of  the  Republic  of  Cuba,  and 
defendant  Sanchez  was  at  the  time  of  the  commencement  of 
the  action  and  now  is  a  citizen  and  resident  of  the  Republic 
of  Cuba,  and  that  the  only  parties  to  the  suit  are  the  plaintiffs 
and  these  two  defendants.  It  is  theA  stated  In  the  petition 
that  the  petitioners  are  desirous  of  having  the  cause  removed 
into  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  which  is  the  proper  district.  The 
petition  further  shows  the  filing  of  the  original  petition  and 
bond  and  the  giving  of  due'notice  thereof  and  the  order  of  the 
court  denying  the  application  on  the  ground  that  the  petition 
did  not  sufficiently  show  that  the  defendants  were  non-residents 
of  the  State  of  New  York  or  that  the  time  within  which  to  answer 
or  plead  to  the  complaint  had  not  expired  and  that  the  peti- 
tioners would  again  present  the  bond,  which  was  on  file  with  the 
clerk  of  the  coimty  of  New  York  and  which  had  been  duly  served 
on  the  plaintiffs,  to  the  court  on  the  amended  petition;  and 
praying  that  the  State  court  proceed  no  further  except  to  make 
the  order  of  removal  required  by  law  and  to  accept  the  surety 
and  bond  and  cause  the  record  to  be  removed  to  the  United 
States  District  Court  for  the  Southern  District  of  New  York. 
The  decisions  of  the  Federal  court  require  that  such  a 
petition  shall  show  the  jurisdictional  facts  with  technical 
accuracy  in  order  to  confei  jurisdiction  over  the  cause  on  the 
United  States  District  Court  and  that  it  is  not  sufficient  to 
show  that  the  defendants  reside  elsewhere  than  in  the  State 
in  which  the  action  has  been  brought  but  it  must  be  expressly 
App.  Div.— Vol.  CXCVI        29 
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ahowa  that  tbey  are  non-residents  of  the  State  in  which  it  is 
brought  {Fife  v.  WkitteUy  102  Fed.  Rep.  537;  0' Conor  y. 
Texas,  202  U.  S.  501.)  The  amended  petition,  however, 
fully  complies  with  these  requir^nents.  The  application  based 
th^eon  appears  to  have  been  denied* on  the  ground  that  it 
was  a  renewal  of  the  former  apphcation  and  that  leave  of  the 
court  therefor  should  have  been  obtained.  That  is  an 
erroneous  theory.  Assuming  that  the  original  petition  wa& 
iosuffidieat,  as  was  held  on  the  apphcation  based  thereon, 
the  case  stood  as  if  no  petition  had  been  filed  and  no  applica- 
tion had  been  made.  Defendants  were  given  by  statute, 
provided  they  complied  with  its  requirements,  the  right  to 
have  the  cause  so  removed.  The  State  court  is  vested  with 
no  dUcreti&n^  in  the  premises.  The  fact  that  defendants  filed 
an  insufficient  petition  did  not  affect  their  right  on  presenting 
a  proper  petition  to  divest  the  State  court  of  further  juris- 
diction, nor  did  it  re(|uire  that  they  apply  for  leave  to  renew 
their  application  which  would  have  involved  their  submitting 
their  rights  to  the  discretion  of  the  State  court.  Their  original 
application  was  not  for  an  order  in  the  action  within  the  rule 
requiring  leave  to  renew  a  motion.  .The  Federal  statute  does 
not  even  require  the  entry  of  an  ord^.  It,  in  effect,  provides 
that  on  the  presentation  and  filing  of  a  sufficient  petition  and 
bond,  the  State  court  shall  accept  them  and  proceed  no  further 
with  the  action.  But  the  State  court  is  not  divested  of  its 
jurisdiction  unless  the  petition  shows  the  jurisdictional  facts 
and  for  that  reason  the  court  may  ^camine  the  petition  and 
if  it  he  insufficient  it  may  disregard  it  and  proceed  with  the 
action.  (Pechnerv.  Phcmixlns.  Co.,  65  N.  Y.  196;  affd.,  95 
U.  S,  183;  Holden  v.  Putnam  Fire  Ins.  Co.,  46  N.  Y.  1;  Vose 
V.  Yulee,  64  id.  452;  Tvjgman  v.  National  Steamship  Co.,  76 
id.  212;  Tiemey  v.  Hdvetia  Swiss  Fire  Ins.  Co.,  126  App.  Div. 
446;  Povoers  v.  Chesapeake  &  Ohio  Railvxiy,  169  U.  S.  92.) 
For  this  reason,  the  practice  in  this  jurisdiction  appears  to  be 
iodtead  of  entering  an  ord^  in  strict  accordance  with  the 
statute,  namdiy,  that  the  State  court  accepts  the  petition  and 
bond  and  will  proceed  no  further  with  the  action,  to  enter  an 
order  directing  the  removal  of  the  cause.  Since  the  amended 
petition  was  sufficient,  the  State  court  was  thereby  divested 
of  further  jurisdiction.    It,  therefore,  becomes  unnecessary  to 
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consider  the  appeal  from  the  order  made  on  the  application 
on  the  original  petiticm  and  the  further  point  with  reference 
to  the  appellants'  appeal  therefrom  being  confined  to  the 
papers  recited  in  the  order,  all  of  which,  however,  are 
sufficiently  recited  in  the  second  order.  The  appeal  there- 
from will,  therefore,  be  dismissed  and  the  order  denying  the 
application  on  the  amended  petition  will  be  reva'sed,  with  ten 
dollars  costs  and  disbursements,  and  the  application  thereon 
for  an  order  that  the  State  court  accept  the  amended  petition 
and  proceed  no  further  granted,  and  since  the  plaintiffs  opposed 
the  appUcation,  it  is  granted,  with  ten  dollars  costs. 

DowLiNG,  Page,  Merrell  and  Greenbaum,  JJ.,  concur. 

Appeal  from  order  of  July  26,  1920,  dismissed;  order  of 
August  3,  1920,  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  motion  granted,  with  ten  dollars  costs. 


In  the  Matter  of  the  Application  of  The  City  of  New  York. 
Appellant,  Relative  to  Acquiring  Title,  etc.,  to  the  Lands, 
Tenements  and  Hereditaments  Required  for  the  Southerly 
Extension  of  Seventh  Avenue,  Borough  of  Manhattan,  City 
of  New  York. 

The  Duval  Company,  and  Henry  B.Welsh  and  Margaretta 
K.  Welsh,  as  Executors,  etc.,  of  Henry  Welsh,  Deceased, 
.  Respondents. 

First  Department,  April  29, 192L 

Municipal  corporations  —  city  of  New  York  —  condemnation  of  land 
for  street  purposes  —  proof  of  annual  rental  value  of  unexpired 
leasehold  interest  —  duty  of  commissioners  as  to  ascertaining 
▼alue  of  property  —  value  of  leasehold  interest  over  and  above 
rent  reserved  must  be  ascertained  —  award  need  not  separately 
state  awards  for  land,  improvements,  etc. —  confirmation  of 
award  to  executors  of  estate  owning  land  and  to  tenant. 

In  proceedings  to  condemn  land  in  the  city  of  New  York  for  street  purposes, 
the  fact  that  a  tenant  has  agreed  to  pay  a  specified  annual  rental  for  a 
short  period,  does  not  prove  the  fair  annual  rental  value  bf  the  premiBes, 
but  evidence  based  on  general  rentals  of  similar  property  in  the  neighbor- 
hood would  be  more  cogent  ev  idt'nce  of  the  actual  rental  value, 
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It  is  the  duty  of  the  commisaioiiers  first  to  determine  the  market  value  of 
the  property  taken  at  the  time  title  thereto  vests  in  the  city,  and  the 
damages  to  the  remainder  of  the  paroel  in  consequence  of  being  separated 
from  the  whole. 

However,  if  there  is  proof  of  an  outstanding  lease  and  evidence  is  offered 
as  to  the  value  of  the  unexpired  term  over  and  above  the  amount  of  the 
rent  reserved,  it  becomes  the  duty  of  the  commissioners  to  determine 
its  value  and  to  deduct  the  amount  thereof  from  the  total  of  the  awards 
for  the  paroel  as  a  whole  an4  to  award  it  to  the  tenant. 

The  original  award  need  not  be  separated  so  as  to  show  separately  the 
award  mad^  for  the  land  and  for  the  improvements  thereon  and  for  the 
damages  to  the  remainder. 

Where  the  original  award  of  damages  was  made  to  the  executors  of  the 
estate  to  which  the  property  belonged,  although  there  was  proof  of  an 
outstanding  leasehold  interest  which  would  run  three  years  and  eight 
months  and  which  was  not  considered,  but  on  objection  by  the  tenant 
the  commissioners  reopened  the  award,  increased  the  total  award  by 
$3,000,  reduced  the  amount  awarded  to  the  executors  by  $2,000,  and 
made  an  award  to  the  tenant  of  $5,000,  an  order  confirming  the  award 
as  to  the  leasehold  interests  was  properly  confirmed,  but  it  was  error  to 
refuse  confirmation  of  the  award  to  the  executors. 

Appeal  by  The  City  of  New  York  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  oflBice  of  the  clerk  of  the  county  of  New 
York  on  the  27th  day  of  December,  1920,  resettling  and 
amending  nunc  pro  tunc  an  order  entered  in  said  clerk's  office 
on  the  19th  day.  of  November,  1919,  confirming  the  report 
of  the  commissioners  of  estimate  as  to  the  award  to  The 
Duval  Company,  for  its  leasehold  interest  in  damage  parcel 
No.  249,  and  refusing  to  confirm  the  report  of  the  commissioners 
with  respect  to  the  award  to  the  executors  of  Henry  Wel^, 
deceased,  for  damages  to  the  fee  subject  to  the  leasehold  and 
returning  the  report  to  them  for  further  consideration  with 
respect  thereto. 

L.  Howell  LaMotte  of  counsel  [Joel  J.  Sguier  with  him  on 
the  brief;  John  P.  O'Brien,  Corporation  Counsel],  for  the 
i^pellant  The  City  of  New  York. 

Ralph  L.  Baldwin  of  counsel  [Truman  H.  &  George  E. 
Baldwin,  attorneys],  for  the  respondents  Henry  B.  Welsh  and 
Margaretta  K.  Welsh,  as  executors,  etc. 

Michael  J.  Mvlqueen  of  counsel  [Charles  Lamb  with  hi:  i 
on  the  brief],  for  the  respondent  The  Duval  Company. 
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Laughlin,  J.: 

The  commissioners  of  estimate  and  the  commissioner  of 
assessment  were  appointed  by  an  order  of  the  Supreme  Com*t 
on  the  Slst  of  July,  1913.    The  proceeding  embraced   254 
damage  parcels  and  the  awards  therefor  aggr^ated  the  sum 
of  $5,971,635.67.    On  the  18th  of  February,  1918,  the  com- 
missioners signed  and  filed  with  the  bureau  of  street  openings 
of  the  law  department  their  abstract  of  damages;  and  notice 
of  the  filing  thereof  was  duly  given  as  required  by  law.    With 
respect  to  the  parcel  in  question,  although  the  lease  had 
been  proved  before  the  commissioners  and  evidence  had  been 
given  in  behalf  of  the  lessee  tending  to  show  that  the  actual 
rental  value  was  considerably  more  than  the  rent  reserved 
and  that,  therefore,  the  lease  had  a  substantial  value  and 
this  evidence  was  uncontroverted,  the  commissioners  made  no 
award  to  the  tenant,  but  made  the  entire  award  for  the  parcel 
to  the  executors.    To  this  the  tenant,  pursuant  to  the  notice, 
filed  objections,  and  thereupon  the  commissioners  reopened 
the  hearing  and  received  the  testimony  of  another  witness  in 
behalf  of  the  tenant.    The  executors  were  represented  at  the 
hearing  and  neither  cross-examined  the  witness  nor  ofifered 
any   further   evidence.    The   commissioners   thereafter   con- 
sidered the  evidence  originally  offered  in  behalf  of  the  tenant 
and  the  additional  evidence  and  the  arguments  made  in  behalf 
of  the  tenant  and  the  executors  and  prepared  and  filed  new 
awards  for  this  parcel  increasing  the  totid  award  therefor  by 
$3,000,  but  reducing  the  award  of  $98,913.20  originally  made 
to  the  executors  by  $2,000  and  awarding  to  the  tenant  $5,000. 
The  commissioners  then  formally  smnmoned  the  executors 
before  them  to  show  cause  why  the  original  award  to  them 
should  not  be  reduced  by  $2,000,  and  beard  arguments  in 
behalf  of  the  executors,  who,  however,  offered  no  further 
evidence.    The  original  report  as  thus  amended  was  duly 
presented  for  confirmation.    No  objection  was  filed  to  the 
award  to  the  tenant,  but  the  executors  filed  objections  to  the 
award  to  them.    With  the  exception  of  the  award  to  the 
executors  for  this  parcel  and  a  small  award  for  damage  parcel 
No.  117-A,  the  r^K>rt  was  confirmed  and  acquiesced  in. 

The  city  contends  on  the  appeal  that  the  award  to  the 
aeeutors  should  have  been  confirmed;  but  it  further  contends 
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that  if  the  order  referring  the  report  back  to  the  comim8sion^*s 
with  respect  to  the  award  to  the  executors  is  sustained,  then 
the  award  made  to  the  tenant  should  also  be  returned,  and 
it  so  contended  on  the  hearing  on  the  motion  for  confirmation, 
although  it  filed  no  objections  to  the  award  to  the  tenant 
and  does  not  even  now  claim  that  the  award  to  the  tenant 
was  excessive.  The  award  for  damage  parcel  117-A  was  also 
referred  back  to  the  commissioners,  but  that  part  of  the 
order  has  evidently  been  acquiesced  in  and  is  not  involved  on 
this  appeal. 

The  theory  on  which  the  court  remitted  the  award  to  the 
executors  back  to  the  commissioners  as  shown  by  the  opinion 
is  that  the  commissioners  did  not  make  the  award  to  the 
tenant  and  to  the  executors  as  owners  of  the  fee  subject  to 
the  lease  on  the  same  theory,  as  required  by  Matter  of  City 
of  New  York  (Delancey  Street)  (120  App.  Div.  700).  We  are 
of  opinion  that  the  record  does  not  show  that  the  awards  to 
the  tenant  and  to  the  executors  were  made  in  violation  of  the 
rule  prescribed  by  that  decision  and  that  the  award  to  the 
owners  should  have  been  confirmed.  The  record  presents  for 
review  no  point  with  respect  to  the  reception  or  exclusion  of 
evidence,  for  no  evidence  received  was  objected  to,  with  the 
exception  that  the  city  objected  generally  to  the  commissioners 
so  reopening  the  hearing  and  receiving  the  further  testimony 
of  the  witness  for  the  tenant  and  no  evidence  offered  was 
excluded  on  objection  interposed  thereto. 

The  theory  on  which  counsel  for  the  executors  asked  that 
the  award  to  them  be  remitted  to  the  commissioners  and  on 
which  he  endeavors  to  sustain  the  order  in  that  respect,  is 
that  the  awards  as  finally  made  show  that  the  award  to  the 
tenant  for  the  value  of  the  unexpired  leasehold  was  based  on 
an  assumed  rental  value  of  $10,224  per  annirai  and  the  award 
to  the  executors  was  based  on  the  assumption  that  the  annual 
rental  of  $8,750  reserved  in  the  lease  was  the  fair  rental  value 
of  the  premises  and  that  the  value  of  the  whole  parcel  was 
determined  by  capitalizing  the  rent  reserved  in  the  lease  at 
seven  per  cent.  That  contention  is  not  borne  out  by  the 
record  and  is  predicated  wholly  on  speculation. 

The  damage  parcel  in  question  was  known  as  Nos.  131-137 
Franklin  street,  having  a  frontage  on  the  southerly  side  of 
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Franklin  street  of  eighty-four  and  fifty-four  otae^xusudredtlis 
feet  and  extending  in  depth  at  right  angles  to  FraaJdin  street 
dghty-four  feet,  but  being  of  the  width  of  only  forty-four  and 
eighty-one  one-hundredths  feet  in  th^  rear^  ob  whic^  waS; 
erected  a  six-story  loft  building.  From  the  easterly  side  of 
this  parcel  an  irregular  piece  was  taken  cobtainiog  five 
thousand;  five  hundred  and  fifty  square  feet,  leaving  an 
irr^ular  remainder  on  the  west  having  a  frontage  on  Franklin 
street  of  twenty-four  and  one-half  feet  and  containing  two 
thousand  and  thirty  square  feet.  It  was  oonoeded  that  the  tak- : 
ing  worked  a  total  destruction  of  the  building.  Ilie  award, 
therefore,  was  for  the  value  of  jJa^  land,  taken  and  of  the. 
building  and  the  damage  to  the  r^cnaindet  of  the  parcel. 
The  entire  property  was  leased  to  the  tenant  on  the  3d  of 
September,  1907,  for  a  term  of  nine  years  and  sev^i  months 
ending  May  1,  1917.  The  unexpired  period  of  the  lease  when 
title  vested  in  the  city  was  three  years  and  eight  months. 
The  rent  reserved  per  annum  divided  by  the  number  of  square 
feet  of  flooring  space  in  the  building  gives  the  rental  per  square 
foot  of  twenty-two  and  sevecetenths  cents. 

On  the  original  hearing  an  expert  for  the  executors  testified 
that  the  reasonabte  market  value  of  the  property  a&  a  whole 
when  title  to  part  of  it  vested  in  the  city  was  $193,1 13,  aad 
that  the  value  of  the  land  alone  was  $112,813,  and  that  the 
value  of  the  building  was  $80,300,  and  the  value  of  the  land 
not  taken  was  $31,240,  giving  the  total  damages  as  $161,873. 
He  valued  the  land  without  the  building  at  $16  pet  square 
foot.  On  the  total  valuation  of  the  parcel  as  given  by  him 
the  rent  res^ved  in  the  lease  was  only  four  and  coie-half  per 
cent.  An  expert  builder  called  by  the  executors  testified  that 
the  value  of  the  building  less  machinery  and  elevators  was 
$74,012.28.  A  machinery  expert  called  by  them  testified,  in 
substance,  that  the  damage  to  the  machinery  was  $6,678. 
An  expert  for  the  tenant  testified,  in  substance,  that  the 
market  value  of  the  lease  for  the  unexpired  term  ovar  and 
above  the  rent  reserved  was  $15,000,  and  that  the  fair  annual 
rental  value  was  $13,500  per  annuxn.  It  appeared  on  his  . 
cros&-examination  that  he  ajrived  at  his  opinion  with  respect 
to  the  annual  rental  value  by  estimating  the  total  value  of. 
the  property  at  $192,000,  the  land  at  $98,568  and  the  buildi;p«; 
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at  $93,000,  and  by  calculating  that  the  property  should  return 
to  the  landlord  a  rental  of  seven  per  cent  on  the  valuation. 
Plainly  that  was  very  theoretical  and  of  but  little  probative 
force  save  as  it  was  supported  presumably  by  his  knowledge 
of  the  adaptibility  of  the  premises  and  their  availability  and 
the  demand  therefor  and  the  probability  with  respect  to  the 
continuance  thereof. 

An  expert  called  by  the  city  gave  as  his  opinion  that 
the  market  value  of  the  parcel  as  a  whole  including  the 
building  was  $113,700;  and  he  estimated  the  value  of  the 
land  as  $77,700  and  of  improvements  as  at  $36,000  and  the 
value  of  the  land  remaining  as  $25,578.  According  to  his 
opinion,  the  total  dami^es  were  $88,122  which  was  made  up 
of  $52,122  for  the  land  taken  and  the  damages  to  the  remainder 
and  $36,000  for  improvements.  He  took  as  a  unit  of  valuation 
$14  per  square  foot  of  the  land,  thus  differing  $2  per  square 
foot  from  the  expert  called  by  the  executors.  He  was  of 
opinion  that  the  land  alone  was  worth  $14  per  square  foot 
and  on  that  basis  by  computation  he  ascertained  the  value 
of  the  land  without  the  improvements;  but  in  order  to  ascer- 
tain the  value  of  the  improvements  he  went  through  a 
theoretical  process  of  reasoning  which  manifestly  would  not 
be  applicable  to  all  cases.  He  considered  that  the  property 
should  yield  a  gross  rental  of  eight  per  cent  on  its  valuation 
and  he  assumed  that  the  rent  reserved  was  the  reasonable 
rental  and,  therefore,  capitalized  it  on  an  eight  per  cent  basis 
and  concluded  that  the  result  thus  attained  would  show  the 
market  value  of  the  premises  as  a  whole,  and  from  that  he 
deducted  what  he  considered  to  be  the  market  value  of  the 
land  at  $14  per  square  foot  and  concluded  that  the  remainder 
thus  obtained  showed  the  value  of  the  improvements.  It  is 
manifest  that  the  correctness  of  that  process  of  reasoning 
depends  primarily  on  whether  the  rent  reserved  should  net  a 
landlord  eight  per  cent  on  the  value  of  the  premises  and 
whether  it  is  and  will  be  the  fair  annual  rental  value  for  the 
use  of  the  premises,  not  only  for  the  time  being  but  for  a 
considerable  time  to  come.  The  fact  that  a  tenant  has  agreed 
to  pay  a  specified  annual  rental  tor  a  short  period,  as  here, 
does  not  prove  this.  It  would  seem  that  evidence  based  on 
general  rentals  of  similar  property  in  the  neighborhood  would 
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be  more  cogent  evidence  of  the  actual  rental  value  and  as  to . 
that  there  was  no  evidence  before  the  commissioners  reopened 
the  hearing.  An  expert  on  the  value  of  machinery  called 
by  the  city  testified,  in  substance,  that  the  market  value 
of  the  machinery  taken  was  only  $3,497.20.  It  appears  that 
the  commissioners  personally  inspected  and  viewed  the  property 
many  times. 

It  was  the  duty  of  the  commissioners  first  to  determine 
the  market  value  of  the  property  taken  at  the  time  title  thereto 
vested  in  the  city  and  the  damages  to  the  remainder  of  the 
parcel  in  consequence  of  bang  separated  from  the  parcel  as 
a  whole;  and  the  total  of  the  awards  made  for  the  parcel 
could  in  no  event  exceed  the  two  amounts  thus  to  be  ascer- 
rained.  (Matter  of  City  of  New  York  [Delancey  Street], 
aupra.)  Were  it  not  for  the  lease  this  would  have  ended  the 
duties  of  the  commissioners  with  respect  to  awards  for  this 
parcel;  but  proof  having  been  made  that  this  lease  was  out- 
standing and  evidence  having  been  offered  with  respect  to  the 
value  of  the  lease  for  the  unexpired  term,  it  became  the  duty 
of  the  commissioners  to  determine  its  value  and  to  deduct 
the  amoimt  thereof  from  the  total  of  the  awards  for  the  parcel 
as  a  whole  and  to  award  it  to  the  tenant.  (Matter  of 
City  of  New  York  [Delancey  Street],  eupra.)  Whether  for 
some  unexplained  reason  they  failed  to  do  this  originally,  or 
whether  they  were  of  opinion  that  the  lease  had  no  value 
over  and  above  the  rent  reserved,  does  not  appear.  But 
when  objection  in  that  regard  was  interposed  to  their  tentative 
report  they  reopened  the  hearing  and  this  they  were  authorized 
to  do  (Greater  N.  Y.  Charter  [Laws  of  1901,  chap.  466], 
§§  981,  984,  as  amd.  by  Laws  of  1906,  chap.  658,  and  Laws  al 
1909,  chap.  394;  now  §§  1011,  1013,  as  added  by  Laws  of 
1915,  chap.  606);*  and  after  hearing  the  further  testimony 
offered  and  coimsel  for  the  respective  parties  they  made  the 
new  awards  as  already  stated.  On  the  rehearing  the  tenant 
called  a  witness  not  sworn  on  the  original  hearing.  He 
testified  that  the  fair  rental  value  was  $11,500  per  annum 
and  the  fair  market  value  of  the  lease  for  the  unexpired  period 
was  $9,000  and  that  seven  per  cent  gross  rental  would  be  a 

*  See  Laws  of  1915,  ohap.  606,  }}  1,  3.—  [Rbp. 
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reasonable  income  for  the  property.  He  was  cross-examined 
by  lAie  city  but  not  in  behalf  of  the  executors,  although  the 
attention  of  their  counsel  was  specifically  drawn  by  the 
commissioners  to  this  point  at  the  time  and  an  opportunity 
for  such  cross-examination  was  afforded.  The  witness  showed 
familiarity  with  the  prevailing  rate  of  rentals  for  similar 
property  in  the  neighborhood  and  his  opinion  to  the  effect 
that  the  rental  value  of  this  property  was  Uius  considerably 
greater  than  the  rent  reserved  in  the  lease  was  largely  predi- 
cated thereon.  The  record  shows  that  some  of  the  witnesses 
indulged  in  theories  with  respect  to  determining  the  market 
value  of  the  land  and  of  the  buildings  and  of  the  lease  for 
the  unexpired  period  which  would  have  rendered  thrir  testi- 
mony inccwnpetent  as  direct  evidence  but  which  might  properly 
have  been  drawn  out  on  cross-examination  to  ascertain  the 
basis  on  which  their  opinions  were  predicated  and  to  test 
the  value  thereof;  but  the  record  is  barren  of  any  evidence 
tending  to  show  that  the  commissioners  proceeded  on  any 
erroneous  theory  or  principle  or  on  any  principle  other  than 
those  correctly  laid  down  in  Matter  of  City  of  New  York 
(Delancey  Street)  (supra).  It  is  to  be  inferred  that  after 
taking  this  additional  evidence  and  hearing  further  arguments, 
the  conrniissioners  determined  and  allowed  their  determina- 
tion to  become  known,  to  award  the  tenant  $5,000  and  to 
reduce  the  award  originally  made  to  the  executors  by  $2,000, 
and  evidently  as  a  matter  of  precaution  they  issued  an  order 
to  the  executors  to  show  cause  why  that  should  not  be  done. 
On  the  return  of  the  order  to  show  cause  all  parties  in  interest 
appeared.  It  was  asserted  at  the  outset  by  counsel  for  the 
executors  that  the  commissioners  had  determined  the  total 
valuation  as  $124,285  and  that  they  had  "  capitalized  "  this 
at  seven  per  cent,  making  a  rental  value  of  $8,700,  by  which 
was  doubtless  meant  that  an  income  of  seven  per  cent  on  that 
valuation  would  require  a  rental  of  $8,700,  and  that  his 
understanding  was  that  the  rent  reserved  being  greater  than 
that  amount,  no  award  was  made  to  the  lessee  and  that  as  a 
result  of  the  rehearing  the  conrniissioners  had  increased  the 
total  value  of  the  property  to  the  extent  of  $3,000.  One  of 
the  commissioners  expressed  disagreement  with  part  of  this 
statement  and  none  of  them  acquiesced  in  any  of  it;  and 
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the  chairman  aoswered  it  by  stating  that  the  comniissioners 
had  mett  and  considered  the  objections  interposed  by  the 
tenant  to  their  failure  to  make  an  award  to  it  and  had  heard 
axid  considered  the  additional  evidence  offered  in  behalf  of  the 
tenant  and  baaed  their  final  award  to  the  tenant  thereon. 
Counsel  for  the  executors  in  discussing  the  matter  with  the 
conmussioners  indulged  in  the  assumption  that  the  awards 
had  been  arrived  at  as  the  result  of  calculations  based  on  the 
capitalization  of  rentals  and  claimed  that  in  the  case  of  the 
award  to  the  executors,  the  capitalization  was  on  the  rent 
reserved  and  in  the  case  of  the  award  to  the  tenant,  it  was  on 
an  assumed  rental  value  per  anniun  of  $10,050.  It  was  net 
required  that  the  original  award  should  be  separated  so  as 
to  show  separately  the  award  made  for  the  land  and  for  the 
improvements  and  for  the  damages  to  the  remainder;  and 
presumably  it  did  not  so  show;  but  on  the  rehearing  counsel 
for  the  executors  asserted  that  the  commissioners  ascertained 
that  the  valuation  of  the  parcel  as  a  whole  was  $124,285.  To 
this  one  of  the  commissioners  repUed  as  follows:  "  I  do  not 
know  about  the  $285.  I.  haven't  any  such  figure.  I  figure 
that  the  land  in  the  original  was  $88,800  and  I  figure  that  the 
building  was  $36,000,"  and  said  that  his  memorandum  showed 
that  they  considered  that  the  total  value  was  $124,800.  At 
this  point  coimsel  for  the  executors  asserted  that  the  com- 
missioners found  that  the  annual  rental  value  was  $8,700 
and  that  they  had  capitalized  that  at  seven  per  cent  and  thus 
arrived  at  said  total  valuation,  but  ,the  .same  commissioner 
thereupon  remarked,  "  I  haven't  any  notice  of  that,"  and  the 
other  commissioners  said  nothing-  Counsel  for  the  executors 
further  stated  that  the  effect  of  the  new  finding  by  the  com- 
missioners that  the  total  value  was  $3,000  more  than  that 
originally  found  by  them  was  to  increase  the  annual  rental 
by  about  $200  per  annum,  which  would  make  it  $8,900  per 
anniun  or  $150  per  annum  more  than  the  rent  reserved  which 
would  give  the  value  of  the  unexpired  term  of  the  lease  as 
about  $550.  He  did  not  so  state,  but  evidently  his  theory 
was  that  a  fair  return  on  the  additional  valuation  of  $3,000 
would  have  added  to  the  rental  valuation  about  $200  and 
on  that  theory  he  asked  how,  therefore,  could  the  tenant 
be  awarded  $5,000,    Thereupon  thQ  cl^alrixvan  of  the  com- 


Digitized  by 


Googk 


460    Mattkb  or  Cnr  or  New  Yobk  (Sevksth  Avk.). 

Fin*  Departments  ^iril,  192L  [VoL  196 

miaEaon  stated  that  the  owner  (rf  the  lease  introduoed  testmioiiy 
with  reqieet  to  the  vahie  of  the  leasdiold  and  the  vahie  of  all 
leasdKAds  in  the  vidnity  and  the  rent  lesoved  for  amilar 
property  in  the  immediate  nei^boriKxxl  and  that  the  attention 
ci  oomed  for  the  ezeeutcHs  was  called  to  this  testimony  and 
an  cfppaiiumty  offered  for  cross-examination  but  that  the 
execut<xs  did  not  avail  themsdves  of  soch  oppcxtimity  and 
that  the  oMnmissionais  afto*  due  deliberation  awarded  the 
lessee  damages  in  the  sum  (rf  S5,000  and  increased  the  award 
for  damages  to  the  whole  pared  by  S3,000.  Coonsd  tot  the 
execut<MS  thereupon  stated  that  if  the  award  to  the  toiant 
was  correct,  ''  it  would  calculate  that  the  rental  value  of  the 
pranises  were  approximatdy  Sl,300  a  year  over  and  above 
the  rent  reserved  in  the  lease"  and  that  the  lease  had  three 
and  two-thirds  years  to  run  and  the  rent  res»ved  was  $8,750 
**  which  would  give  a  rental  value  to  those  premises  (rf  approxi* 
mately  SI  ,050  a  year/'  The  record  does  not  disclose  what 
impression  this  statement  made  on  the  c<Mnmissioners  and  it 
is  too  ind^nite  to  be  made  the  basis  cS  any  assumption 
with  req>ect  to  what  was  meant.  Counsd  for  the  executors 
thereupon  further  correctly  cont^ided  that  the  rule  was 
that  the  award  to  a  lessee  must  be  confined  to  the  rmtal 
value  over  and  above  the  rent  resa^^ed;  and  he  further 
asserted  without  pointing  out  any  evidence  or  theory  in 
suppcHi  thereof  that  if  the  damage  to  the  lessee  is  rig^t, 
the  proposed  award  to  the  executors  was  from  $20,000  to 
$25,000  too  low.  He  also  asserted,  without  anything  jjptm 
the  record  to  sustain  it,  that  the  original  capitaKxaticm  <ji  the 
building  by  the  commissionws  in  the  preliminary  rep(»t  was 
sevoi  per  cent  on  a  rental  value  of  $8,700,  but  on  the  new 
rental  value  it  would  be  about  nine  per  cent ;  and  stated  that 
the  executors  objected  to  any  decrease  in  the  amount  to  be 
awarded  to  them  and  admitted  that  the  tenant  was  entitled 
to  an  award  of  $550  but  objected  to  the  award  (rf  $5,000. 
This  is  the  substance  of  what  the  record  shows  so  far  as 
material  to  the  points  presented  by  the  appeal.  It  needs 
no  aigument  thereon  to  show  that  the  record  affords  no 
possible  basis  for  inference  that  the  commissioners  have  pro- 
ceeded in  disregard  of  any  legal  principle.  The  criticism  of 
this  recwd  is  predicated  on  the  erroneous  assumption  that 
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there  is  some  fixed  rule  of  law  by  which  the  market  value  of 
property  condemmed  for  pubUc  purposes  Is  to  be  determined 
by  capitalizing  the  rent  reserved  in  a  lease  thereof  or  what 
experts  consider  the  reasonable  rental  value,  and  that  there 
is  a  fixed  nile  with  respect  to  the  percentage  upon  whieh  such 
capitaUzation  should  be  made;  and  conversely  that  the  fair 
rental  value  for  the  purpose  of  determining  the  value  of  a 
lease  may  be  obtain^  by  assuming  that  the  rental  should 
return  a  certain  percentage  on  the  value  of  the  property,  and 
that  the  commissioners  attempted  to  apply  those  theories  here 
but  did  not  apply  them  in  the  same  manner  with  respect  to 
the  executors  and  the  tenant.  The  answer  to  those  contentions 
is  that  they  are  not  borjie  out  by  the  record  and  that  there  is 
nothing  to  show  that  the  commissioners  did  not  determine 
the  entire  amount  of  damages  on  the  proper  theory  and  basis 
and  did  not  then  determine  the  value  of  the  unexpired  term 
of  the  lease  over  and  above  the  rent  reserved  and  make  an 
award  to  the  tenant  therefor  on  the  proper  theory  and  basis. 

It  follows  that  the  order  in  so  far  as  it  confirmed  the  award 
as  to  the  leasehold  interest  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements  to  the  respondent  The  Duval 
Company,  and  in  so  far  as  it  denies  the  motion  for  the  con- 
firmation of  the  award  to  the  executors  it  should  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  the  award 
confirmed,  with  ten  dollars  costs. 

DowuNO,  Page,  Merreuu  and  Gbeekbaum,  JJ.,  concur. 

Order  affirmed  as  to  award  for  leasehold  interest,  with  ten 
dollars  costs  and  disbursements  to  respondent  The  Duval 
Company,  and  reversed,  with  ten  dollars  costs  and  disburse- 
ments, so  far  as  it  denies  motion  for  confirmation  of  award,  to 
owners  of  the  fee  and  building,  and  said  award  confirmed, 
with  ten  dollars  costs  to  appellant  against  respondents  Welsh 
and  others,  as  executors,  etc. 
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John  C.  Horter,  Respondent,  v.  Hannibal  J.  De  Mesa, 

Appellant. 

First  Department,  April  29,  1921. 

Judgments  —  default  —  grounds  for  opening  —  subscription  of 
summons  by  plaintiff. 

The  fact  that  the  plaintiff,  in  person,  subscribed  the  summons  in  an  action 
in  the  Supreme  Coiurt  is  no  ground  for  the  opening  of  the  defendant's 
default  therein. 

Appeal  by  the  d^endant,  Hannibal  J.  De  Mesa,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  ^lecial 
Term  and  entered  in  the  office  of  the  d^k  of  the  county  of 
New  York  on  the  26th  day  of  Felmiary,  1921,  denying  defend- 
ant's motion  to  open  \m  default  and  to  set  aside  a  judgment 
entered  in  said  clerk's  office  on  the  14th  day  of  January,  1921. 

George  E.  Morgan,  for  the  appellant. 

Henry  Best,  for  the  respondent. 

DOWLING,  J.: 

The  sole  ground  urged  for  the  opening  of  defendant's 
default  herein  "was  that  the  party  plaintiff  had  no  right  to 
subscribe  the  summons  in  the  action  but  that  the  same  must 
be  subscribed  by  an  attorney.  (See  Code  Civ.  Proc.  §  417.) 
As  the  effect  of  such  a  holding  would  be  to  determine  that  a 
repeal  by  implication  had  been  made  of  the  provisions  of  the 
statute  by  which  a  party  has  the  right  to  prosecute  or  defend 
in  person,  such  a  construction  should  not  be  favored,  espe- 
cially in  view  of  the  provisions  of  section  55  of  the  Code  of 
Civil  Procedure  which  confer  the  right  upon  every  party  to  a 
civil  action,  who  is  of  fuU  age,  to  prosecute  or  defend  the 
same  in  person,  and  which  make  every  provision  of  the  Code 
relating  to  the  conduct  of  an  action,  wherein  the  attorney  for 
the  party  is  mentioned,  applicable  to  a  party  prosecuting  or 
defending  in  person. 

We  are  of  the  opinion,  therefore,  that  the  subscription 
of  the  summons  herein  by  the  plaintiff  in  person  was  sufficient 
imder  the  Code. 
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No  other  ground  was  su^^ted  for  the  opening  of  the 
defendant's  d^ault  and  we  cannot  now  pass  upon  the  question 
of  whether  a  proper  case  can  be  made  cmt  by  hirp  for  the 
ex^cise  of  judicial  discretion  by  permitting  him  to  come  in 
and  defend. 

The  order  appealed  from  will,  •therefore,  be  affirmed,  with 
ten  dollars  costs  and  disbursements,  but  with  leave  to  defend- 
ant to  make  a  motion  to  open  his  default  upon  proper  papers. 

Clabkb,  p.  J.,  Smith,  Page  and  Greenbaum,  JJ.,  concur. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
with  leave  to  defendant  on  payment  of  said  costs  to  move  at 
Special  Term  to  open  default  upon  proper  papers. 


Cuban  Telephone  Company,  Appellant,  v.  Roland  R. 
CoNKLiN  and  United  Constritction  and  Supply  Company, 
Respondents,  Impleaded  with  Havana  Telephone  Com* 
pany.  Defendant. 

First  Department,  April  8,  1921. 

Diflcoyery  and  inspection  —  petition  by  defendants  for  diseovery 
before  answer  —  discovery  authorised  where  books  and  papers 
relating  to  transaction  are  in  i>laintiff's  possession -*- diacovery 
not  denied  because  of  eqiense. 

The  defendants  before  answering  are  entitled  to  an  ordel'  for  the  discovery 
and  inspection  of  books  and  papers  to  enable  them  to  draft  thdr  pleading, 
where  it  appears  that  the  action  is  one  for  an  accounting  of  certain  funds 
of  a  company  of  which  the  plaintiff  is  sole  stockholder;  that  all  the  books 
and  papers  in  relation  to  the  transaction  are  in  the  possession  of  said 
company  and  under  the  control  of  the  plaintiff,  and  that  one  of  the  defend- 
ants alleges  that  he  is  without  information  sufficient  even  to  enable  him 
to  determine  whether  his  firm  ever  occupied  a  fiduciary  relation  toward 
the  plaintiff's  company. 

The  defendants  are  not  obliged  to  file  a  formal  answer  alleging  that  they 
have  no  knowledge  or  information  sofficient  to  form  a  belief  and  obtain 
discovery  after  issue  is  thus  joined. 

The  order  should  not  be  denied  because  of  the  expense  and  trouble  involved 
in  making  the  examination,  since  the  expense  will  be  borne  by  the 
defendants. 
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Appeal  by  the  plaintiff,  Cuban  Telephone  Ccnnpany,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Sjiecial 
Term  and  entered  in  the  oflSce  of  the  clerk  of  the  county  of 
New  York  on  the  17th  day  of  November,  1920,  granting 
defendants'  motion  for  discovery  and  inspection. 

George  Zabriskief  for  the  appellant. 

Anson  Beard,  for  the  respondent  Conklin. 

Frederick  R.  Ryan,  for  the  respondent  United  Construction 
and  Supply  Company. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
on  the  opinion  of  Buub,  J.,  at  Special  Term. 

Present  —  Dowling,  Lauohlin,  Page,  Merrell  and 
Greenbaum,  JJ. 

The  following  is  the  opinion  deUvered  at  Special  Term: 

BuuR,  J.: 

This  is  a  petition  imder  section  805  of  the  Code  by  defend- 
ants Conklin  and  United  Construction  and  Supply  Company, 
to  obtain  a  discovery  of  certain  books  and  papers.  Plaintiff 
sues  as  the  sole  stockholder  and  on  behalf  of  the  Havana 
Telephone  Company.  It  allies  that  some  twenty  years  ago 
relations  were  established  between  the  Havana  Company  and 
the  firm  of  Jarvis  &  Conklin  whereunder  the  firm  became 
depositories  and  trustees  of  certain  funds  of  the  Havana 
Company;  that  certain  credits  were  improperly  allowed  to 
th^  firm;  that  subsequently  the  Havana  Company  purported 
to  transfer  its  assets  to  the  United  Construction  and  Supply 
Company,  including  this  claim  against  the  firm,  but  that  the 
assignment  for  various  reasons  was  ineffective  and  invalid 
and  should  be  set  aside.  The  substance  of  the  relief  demanded 
in  the  complaint  is  that  the  defendants  Conklm  (Jarvis  having 
died)  and  the  United  Company  account  for  the  funds  thus 
improperly  diverted  from  the  Havana  Company.  The  petition 
for  discovery  discloses  that  all  the  accounts  of  the  United 
Company  were  kept  in  Cuba  substantially  by  the  Havana 
Company;  that  bills,  vouchers,  checks  and  similar  papers 
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were  drawn  chiefly  in  Cuba  under  the  control  <rf  the  Havana 
Company;  that  all  these  books  and  papers  are  still  in  possession 
or  under  the  control  of  the  Havana  Company;  that  copies 
of  the  correspondence  between  the  firm  and  the  Havana 
Company  are  also  in  the  possession  of  the  latter,  and,  finally, 
that  all  the  papers  of  the  Havana  Company  are  in  possession 
and  imder  the  control  of  the  plaintiff.  These  allegations  are 
practically  undenied,  except  inf erentially  and  by  hearsay,  and 
I  find  that  they  are  satisfactorily  established.  Under  these 
circiunstances  it  seems  to  me  clear  that  defendants  are  entitled 
to  the  discovery  which  they  seek.  One  of  the  chief  purposes 
of  section  803  of  the  Code  authorizing  discovery  is  to  enable 
a  party  to  prepare  his  pleadings.  This  is  illustrated  by  rule 
14  of  the  General  Rules  of  Practice,  formulated  pursuant  to 
section  804.  The  application  has  generally  been  granted  in 
cases  similar  to  that  at  bar.  {Inyo  Mining,  etc.,  Co.  v.  Pheby, 
49  N.  Y.  Super.  Ct.  392;  Frowein  v.  Undhmn,  36  N.  Y.  St. 
Repr.  604;  Applebee  v.  Ihike,  21  N.  Y.  Supp.  890.)  Plaintiff 
urges  that  under  our  Code*  the  defendant  may  answer  "  that 
he  has  no  knowledge  or  information  suflBicient  to*  form  a  belief  " 
as  to  the  allegations  of  the  complaint,  and  obtain  discovery 
(if  necessary)  after  issue  thus  joined.  I  can  see  no  purpose 
in  pursuing  so  pedantic  a  course.  As  illustrated  by  the 
principles  governing  examinations  before  trial  for  the  purpose 
of  framing  a  pleading,  it  seems  that  when  a  party  has  sufficient 
information  to  enable  him  to  frame  his  pleading  an  examination 
will  be  denied.  {Sothman  v.  Rockefeller,  168  App.  Div.  826; 
Loughlin  v.  Wocker,  146  id.  434.)  There  is  a  substantial 
difference  between  a  case  where  a  party  knows  facts  enough 
to  enable  him  to  frame  a  genuine  pleading  and  one  in  which  he 
is  merely  authorized  to  frame  a  formal  pleading,  though  he 
be  without  information  as  to  the  merits  of  his  cause.  Conklin 
alleges  that  he  is  without  information  sufficient  even  to  enable 
him  to  determine  whether  his  firm  ever  occupied  a  fiduciary 
relation  toward  the  Havana  Company.  It  is  conceivable  that 
upon  ascertaining  the  facts  he  may  not  defend.  No  useful 
purpose  can  be  subserved  by  compelling  a  defendant  to  answer 

•See  Code  Civ.  Proo.  §  500.  — [Rep. 

App.  Div.— Vol.  CXCVI.        30 
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merely  because  the  Code  permits  him  bo  to  do  in  an  incon- 
clusive way  when  as  matter  of  fact  he  cannot  know  as  yet 
whether  he  wishes  to  defend  at  all.  Plaintiff  refers  also  to 
the  great  trouble  and  expense  which  will  be  imposed  upon 
it  if  the  discovery  prayed  for  be  granted.  I  find  that  con- 
tention to  be  without  merit.  The  trouble  involved  in  extract- 
ing from  orderly  files,  books  and  records  which  are  no  longer 
in  use  seems  to  me  to  be  purely  mechanical  and  practically 
n^}igible  as  a  factor  to  be  considered  on  an  application  of  this 
kind.  The  expense  <^  course  must  be  borne  by  the  defendants, 
as  offered  by  them.  Plaiiftiff's  position  seems  all  the  less 
meritorious,  firatf  because  there  can  be  no  soxmd  reason  why 
the  truth  as  evidenced  by  the  original  books  and  documents 
should  not  be*  known  at  this  time  as  well  as  any  other,  and, 
secondy  because  a  latige  part  if  not  most  of  the  papers  sought 
actually  belong  to  one  if  not  both  of  the  defendants,  and 
plfdntiff ,  as  a  separate  corporate  entity,  seems  to  be  the  owner 
of  none. 
Petition  granted.    Settle  order  on  notice. 


Solomon  Kalvin,  Appellant,  v.  Mary  West  Sturges, 

Respondent. 

First  Department,  April  29,  1921. 

Landlord  and  tenant  —  summary  proceedings  for  breach  of  cove- 
Buant  of  lease  —  waiver  of  provision  against  subletting  —  provisions 
In  lease  for  summary  proceedings  and  ejectment  not  inconsistent 
—  election  of  remedies  —  Laws  of  1020»  chapter  942»  known  as 
Housing  Laws,  not  applicable  where  warrant  issued  before  said 
laws  took  effect  —  necessity  for  new  order  or  warrant  after  reversal 
of  Judgment  of  AppeUate  Term  r^ersing  Judgment  awarding 


Where  the  terms  of  a  lease  provided  that  the  tenant  should  not  assign  the 
same  or  sublet  the  premises  without  the  landlord's  or  agent's  oonsent  in 
writing,  and  it  appeared  that  the  tenant  had  sublet  the  premises  several 
times  with  knowledge  of  the  landlord  or  his  agent,  without  consent,  but 
also  without  objection  at  the  time  the  rent  was  received,  the  landlord 
wiU  not  thereby  be  deemed  to  have  waived  his  objection  to  subletting 
and  may  institute  summary  proceedings  to  dispossess  the  tenant. 
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Two  olauses  in  a  lease  ^ving  the  landlord  the  right  to  reoorer  poisesaion 
by  summary  proceedings  and  by  ejectment  are  not  inconsistent  and  he 
may  elect  to  pursue  bis  remedy  under  either  clause. 

Chapter  942  of  the  Laws  of  1920,  known  as  the  Housing  Laws,  is  not 
applicable  to  a  summary  proceeding,  where  the  warrant  therein  was  issued 
in  favor  of  the  landlord  long  before  said  chapter  became  effective. 

Upon  the  reversal  of  a  determination  of  the  Appellate  Term,  reversing  a 
judgment  awarding  possession  in  summary  proceedings,  a  new  order  or 
warrant  is  not  required  in  the  original  proceeding,  where  the  tenant  was 
never  in  possession  after  the  first  warrant  was  issued. 

Appeal  by  the  plaintiff,  Solomon  Kalvin,  from  a  determina- 
tion of  the  Appellate  Term  of  the  Supreme  Court,  entered  In 
the  office  of  the  clerk  of  the  Supreme  Court  on  the  12th  day 
of  July,  1920,  reversing  a  judgment  of  the  Municipal  Court 
of  the  City  of  New  York,  Borough  of  Manhattan,  Ninth 
District,  awarding  possession  to  the  plaintiff  in  summary 
proceedings. 

Alfred  G.  Reeves  of  counsel  [Maurice  Knapp  with  him  on 
the  brief],  for  the  appellant. 

Finkler  &  McEntire  [Joseph  M.  Herzberg  of  counsel],  for  the 
respondent. 

DOWLING,  J.: 

The  landlord  is  the  owner  of  an  apartenent  house  at  3  West 
Fiftieth  street,  in  the  borough  of  Manhattan,  city  of  New 
York.  On  January  15,  1919,  he  entered  into  a  written  agree- 
ment with  the  tenant  whereby  he  leased  to  her  the  rear  apart- 
ment on  the  second  floor  of  said  premises,  consisting  of  three 
rooms  and  a  bath,  for  a  term  of  three  years  and  eight  and 
one-half  months,  commencing  January  15,  1919.  Said  lease 
contained,  among  others,  the  following  provisions: 

''  Third.  That  the  Tenant  shall  not  assign  this  agreement  or 
underlet  the  premises,  or  any  part  thereof,  or  make  any  alterar 
tions  in  the  apartments  or  premises  without  the  Landlord's 
or  agent's  consent  in  writing;  or  permit  or  suffer  upon  the 
same  any  act  or  thing  deemed  extra*hazardous  on  account 
of  fire;  and  shall  comply  with  all  rules  and  r^ulations  of  the 
Board  of  Health  and  City  Ordinances  applicable  to  said 
premises;  and  that  she  will  not  use  nor  permit  to  be  used  the 
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said  premises  nor  any  part  thereof  for  any  purpose  other  than 
that  of  a  private  dwelling  apartment  for  herself  and  family 
only." 

"  Eighth.  And  it  is  agreed  and  covenanted  by  the  Tenant 
in  consideration  of  the  letting  of  the  premises  herein  that 
upon  default  made  in  any  of  the  covenants,  agreements  and 
conditions,  or  of  the  rules  and  regulations  herein,  that  then 
this  lease  at  the  option  of  the  Landlord  after  three  days'  notice 
of  such  option  in  writing  served  upon  the  Tenant,  shall  expire 
immediately  at  the  expiration  of  such  notice,  and  the  Landlord 
shall  be  entitled  to  the  immediate  possession  of  said  premises  and 
institute  simimary  proceedings  against  the  said  Tenant  urider 
section  2231  of  the  Code  of  Civil  Procedure  relating  to  the 
holding  over  of  tenants,  and  the  expiration  at  the  end  of  such 
notice  above  provided  for  shall  be  in  the  same  manner  as 
if  that  were  the  expiration  of  the  original  term  herein  demised. 
And  the  said  Tenant  hereby  agrees  to  pay  the  said  yearly 
rent  as  above  stipulated  without  any  deduction,  fraud  or 
delay;  it  being  tmderstood  that  in  case  of  non-payment  of  the 
rent  at  the  times  and  in  the  manner  above  provided,  or  if 
d^ault  shall  be  made  in  any  covenant  or  agreement  herein 
contained,  the  said  Landlord  and  the  Landlord's  legal  repre- 
sentatives shall  have  the  right  to  enter  said  premises  either  by 
process  of  law,  any  legal  proceeding  or  otherwise,  and  to 
re-let  said  jnremises  as  agent  of  the  said  Tenant  and  to  receive 
the  rent  therefor,  applsring  the  same  to  the  payment  of  the 
rent  due  by  these  presents  and  holding  the  Tenant  and  the 
Tenant's  l^al  representatives  liable  for  any  deficiency  and 
for  any  damage  that  may  be  caused  by  or  through  such  entry 
or  reletting,  and  the  said  Tenant  shall  also  be  liable  for  such 
further  sum  as  may  be  necessary  to  put  the  premises  in 
tenantable  condition,  and  as  may  be  otherwise  necessarily 
expended  for  any  purpose;  and  any  notice  in  writing  of  the 
intention  to  re-enter,  as  provided  for  in  the  third  section  of 
an  act  entitled  '  An  Act  to  Abolish  Distress  for  Rent  and  for 
other  Purposes,'  passed  March  13,  1846,*  is  hereby  waived." 

''  Sixteenth.  That  if  default  be  made  in  any  of  the  covenants 
herein  contained,  then  it  shall  be  lawful  for  the  said  Landlord 

*See  Laws  of  1846,  ohap.  274,  §  3;    now  Code  Civ.  Proo.  {  1505.— [Rip. 

Digitized  by  VjOOQIC 


Kalvin  v.  Sturges.  469 


App.  Div.  4«6]  First  Department,  Aprfl,  1921. 

to  re-enter  the  said  premises,  and  the  same  to  have  again, 
re-possess  and  enjoy.  The  said  Tenant  hereby  expressly 
waives  the  service  of  any  notice  in  writing  of  intention  to 
re-enter  as  provided  for  in  [section]  1505  of  the  Code  of  Civil 
Procedure  and  in  the  third  section  of  an  Act  entitled  *  An  Act 
to  abolish  distress  for  Rent  and  for  other  purposes '  passed 
May  13,  1846." 

Paragraphs  3  and  8  \wre  part  of  an  ordinary  printed  form 
•  of  lease,  and  paragraph  16  was  .added  at  the  end  thereof  in 
typewriting. 

On  December  13,  1919,  the  landlord  commenced  this  pro- 
ceeding to  dispossess  the  tenant  upon  the  ground  that,  in 
violation  of  the  terms  of  the  lease,  sbfe  had  sublet  the  apart- 
ment to  one  Broflfe;  and  that   on  learning  the  facts  on  or 
about  December  8,  1919,  the  landlord  gave  written  notice 
to  the  tenant  that  he  had  elected  to  terminate  her  tenancy 
under  the  terms  of  the  hiring  as  set  forth  in  paragraph  8 
of  the  lease  for  the  reason  that  she  had  willfully  violated  the 
covenant  of  the  lease  by  subletting  the  said  premises  without 
his  consent.    Upon  the  trial  it  appeared  that  the  tenant  had 
sublet  the  apartment  in  question  to  several  persons  during 
the  spring,  summer  and  early  fall  of  1919,  without  the  land- 
lord's written  consent  as  required  by  the  lease.    The  landlord 
admitted  that  he  knew  of  the  earlier  subletting  to  other 
people  than  Broffe  for  a  period  of  about  eight  months  and 
had  accepted  the  rent  for  those  months,  but  he  claimed  thai 
he  had  notified  the  tenant  through  her  son,  who  represented 
her  after  she  sailed  for  England  in  July,  that  the  apartment 
must  never  be  rented  to  anybody  unless  the  tenant's  son 
submitted  to  the  landlord  the  credentials  of  the  tenant;  that 
he  (Sturges)  could  not  sublet  the  premises  without  the  land- 
lord's consent  and  that  Sturges  must  submit  credentials  and 
give  the  landlord  a  few  days'  time  to  consider  any  propo^d 
subtenant.    The  landlord  testified  that  Sturges  promised  that 
he  would  never  sublet  again  without  giving  the  landlord  such 
notice.    This  conversation  is  said  to  have  taken  place  in 
February    or    March.    However,    without    submitting    the 
credentials  of  the  proposed  subtenant  to  the  landlord  he 
testified  that  in  March  or  later  another  subtenant  was  put 
in,   who  is  referred   to   throughout   the  testimony  as  the 
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"  FrenchiDaii ''  (his  name  in  fact  being  Aubert),  and  the  only 
reason  he  had  not  commenced  proceedings  against  the  tenant 
based  on  his  objections  to  this  new  subtenant  occupying  the 
apartment;  was  because  he  could  not  find  his  lease.    It  also 
appeared  that  the  landlord  had  what  he  deemed  valid  reasons 
for  objecting  to  Broflfe,  the  last  subtenant.    On  the  other 
hand,  the  tenant's  son,  Preston  Sturges,  who  represented  her 
interest  In  this  lease  during  her  absence,  testified  that  he 
had  received  the  rent  from  the  various  subtenants  and  paid 
the  same  to  the  landlord,  and  that  his  first  conversation  with 
the  landlord  about  subtenants  was  in  September  when  the 
landlord  objected  to  the  two  subtenants  who  had  previously 
occupied  the  apartment,  one  Poland,  who  stayed  two  months, 
and  the  Frenchman,  who  stayed  one  month.    Sturges  further 
testified  that  the  landlord  said  he  had  not  the  slightest  objec- 
tion to  subletting  but  that  the  subtenants  must  be  nice  people 
and  make  a  sublease  for  a  long  term.    He  also  testified  that 
the  landlord's  only  objection  to  the  Frenchman  as  a  subtenant 
was  that  he  had  "  cluttered  up  "  the  hallway  with  baggage, 
but  that  the  landlord  had  explicitly  consented  to  the  sub- 
letting to  him.    Broffe,  the  latest  subtenant,  testified  that 
he  had  a  conversation  with  the  landlord  who  said  he  had 
nothing  against  Broffe  but  his  grievance  was  against  Sturges. 
Sturg^'  testimony  as  to  his  conversation  with  the  landlord 
was  denied  by  the  latter  on  rebuttal.    The  landlord  admitted 
having  received  the  check  for  the  rent  of  the  premises  for 
the  month  of  November,  1919,  but  testified  that  at  the  time 
he  did  not  know  of  the  subletting  to  Broffe  and  as  soon  as 
he  learned  of  the  facts,  he  returned  the  check  for  the  December 
rent  and  notified  Sturges  that  he  was  about  to  commence 
proceedings  to  recover  possession  of  i^e  apartment.    There 
are  also  in  evidence  letters  written  by  the  landlord's  attorney 
in  October  and  November  objecfing  to  tjie  subletting  by  the 
tenant  without  the  landlord's  written  consent. 

Upon  the  conflicting  evidence  the  trial  court  submitted 
the  issues  to  the  jury,  instructing  them  as  to  the  force  and 
effect  of  the  testimony  bearing  on  the  question  of  whether 
or  not  the  landlord  had  waived,  by  his  conduct,  the  provision 
of  the  lease  requiring  his  consent  to  any  subletting  to  be 
in  writing.    The  charge  was  a  very  full  ^nd  fair  one,  to  which 
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the  only  exception  taken  was  to  an  additional  charge  made  at 
the  request  of  the  landlord's  counsel,  which  exception  was 
without  merit.  The  jury  returned  a  verdict  in  favor  of  the 
landlord.  The  judgment  and  final  order  entered  upon  this 
verdict  were  reversed  by  the  Appellate  Term  upon  the  groimd 
that  clauses  "  eighth "  and  "  sixteenth  "  of  the  lease  were 
inconsistent;  that  the  typewritten  clause  took  precedence  over 
the  printed  one;  and  that  the  motion  to  dismiss  the  proceed- 
ing for  want  of  jurisdiction  made  by  tenant's  counsel  should 
have  been  granted.  In  this  we  think  the  learned  Appellate 
Term  was  in  error  and  that  the  case  comes  within  the  rule 
laid  down  by  Mr.  Justice  Scott  in  Martin  v.  Crossley  (46 
Misc.  Rep.  254),  wherein  it  was  held  that  clauses  similar  to 
the  two  under  consideration  were  not  inconsistent,  but  gave 
the  landlord  alternative  remedies,  either  of  which  he  was  at 
Kberty  to  pursue;  and  having  made  his  election  in  this  case 
we  think,  upon  the  verdict  of  the  jury,  the  judgment  is  proper 
and  should  have  been  affirmed. 

Nor  is  the  objection  sustainable  that  this  proceeding  is  a 
pending  one  under  the  Housing  Laws  of  1920  and,  therefore, 
the  landlord  is  without  rehef.  Chapter  942  of  the  Laws  of 
1920  (adding  to  Code  Civ.  Proc.  §  2231,  subd.  la),  relied  upon 
as  furnishing  a  bar  to  the  landlord's  right  to  recover,  did  not 
become  effective  until  September  27,  1920,  and  provides  that 
in  a  pending  proceeding  for  the  recovery  of  real  property  in 
cities  of  a  population  of  one  million  or  more  and  in  cities  in  a 
county  adjoining  such  a  city  on  the  ground  that  the  occupant 
holds  over  after  the  expiration  of  his  term  a  warrant  shall  not 
be  issued  unless  the  petitioner  estabUshes  to  the  satisfaction 
of  the  court  that  the  proceeding  is  one  mentioned  in  the 
exceptions  enumerated  in  the  subdivision.  But  in  this  pro- 
ceeding the  final  order  was  made  December  19,  1919,  in  favor 
of  the  landlord,  awarding  to  him  the  delivery  of  possession 
of  the  premises  by  reason  of  the  expiration  of  the  tenant's 
term,  and  the  warrant  was  issued  thereunder  January  12, 
1920.  Therefore,  the  warrant  having  issued  long  before  the 
Housing  Laws  became  effective  this  proceeding  is  not  affected 
by  their  enactment.  Nor  is  a  new  order  or  warrant  required 
in  the  original  proceeding.  It  was  stated  and  conceded  upon 
the  argument  in  this  appeal  that   the   tenant  was  actually 
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removed  pursuant  to  the  warrant,  and  that  after  the  reversal 
of  the  judgment  by  the  Appellate  Term  a  stay  was  granted, 
so  that  the  tenant  never  has  been  m  possession  since  the 
warrant  was  issued,  and  no  further  action  is  required  either 
to  remove  her  or  to  terminate  her  rights  in  the  premises.  All 
that  remains  to  be  done  is  to  determine  the  validity  of  the 
original  judgment  and  final  order. 

The  determination  of  the  Appellate  Term  will,  therefore, 
be  reversed,  with  costs  to  the  appellant,  and  the  order  and 
judgment  of  the  Municipal  Court  affirmed,  with  costs. 

Clarke,  P.  J.,  Smith,  Merrell  and  Greenbaum,  JJ., 
concur. 

Determination  reversed,  with  costs,  and  judgment  of 
Municipal  Court  affirmed,  with  costs. 


EuDORA  S.  Van  Horn,  Respondent,  v.  Frank  M.  Van  Horn, 
Appellant,  Impleaded  with  Patrick  A.  Halpin,  Defendant. 

First  Department,  April  29,  1921. 

HuBband  and  wife  —  separation  —  action  on  separation  agreement 
to  recover  back  payments  —  foreign  divorce  —  merger  in  foreign 
decree  of  separation  agreement  with  respect  to  maintenance  and 
custody  of  children  —  reservation  in  foreign  decree  of  power  to 
modify  or  anntQ  provisions  as  to  alimony  and  support  and  custody 
of  children  —  power  of  courts  over  divorce  actions  —  failure  to 
apply  to  foreign  court  in  case  of  violation  of  decree  —  acts  of 
plaintiff  not  constituting  breach  of  agreement  —  repudiation  of 
agreement  by  defendant  not  made  in  good  faith  —  new  agree- 
ment not  shown  —  effect  of  repudiation  of  separation  agreement 
—  verdict  for  plaintiff  sustained  by  evidence. 

In  an  action  by  a  wife  to  recover  back  payments  under  a  separation  agree- 
ment, it  appeared  that  the  parties  entered  into  the  agreement  whereby 
the  husband  agreed  to  pay  to  the  wife  so  much  per  month  for  her  main- 
tenance and  that  of  their  two  children;  that  later  the  wife  obtained  a 
divorce  in  Nevada  wherein  it  was  decreed  that  the  custody  of  the  children 
"  be  and  the  same  is  hereby  awarded  as  heretofore  provided  for  by  the  oonr 
ditions  and  terms  of  the  said  agreement     *     *    *    which  said  agreement 
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iiuall  its  parts  and  provisions  is,  by  reference  thereto,  hereby  made  a  part 
of  this  decree."  The  defendant  interposed  the  defense  that  the  separa- 
tion agn^eement  was  merged  in  the  Nevada  decree  and  that  that  decree  by 
reason  of  the  power  reserved  to  the  court  therein  to  modify  it  respecting 
the  atimony  of  the  wife  and  support  and  custody  of  the  children  was 
inconclusive  and  unenforcible  in  this  State;  that  the  plaintiff  had  violated 
the  terms  of  the  separation  agreement  and  that  a  new  agreement  had  been 
made  between  the  parties  abrogating  the  old. 

Held,  that,  conceding  the  separation  agreement  was  in  faet  merged  in  the 
Nevada  decree  with  respect  to  alimony  and  the  support  of  the  children, 
then  it  was  incumbent  upon  the  husband  to  apply  to  the  Nevada  court 
for  any  relief  that  he  desired  based  on  a  violation  of  the  decsree;  otherwise 
he  must  be  deemed  to  have  waived  any  objections  he  might  have  thereto. 

The  provisions  of  the  Nevada  decree  reserving  to  the  court  the  power  to 
modify  or  annul  the  provisions  thereof  with  respect  to  the  support  of 
the  plaintifiF  and  the  children  did  not  give  the  Nevada  court  the  power  to 
modify  the  decree  with  respect  to  accrued  alimony,  and  as  to  accrued 
alimony  the  decree  was  final  and  not  inconclusive. 

The  plaintiff  could  have  consented  that  the  agreement  be  merged  in  the 
decree  or  could  have  rested  on  her  rights  under  it;  and  with  respect  to 
alimony  and  the  support  of  the  children  it  was  intended  to  continue  the 
agreement  as  such  without  merging  it  in  the  decree,  in  which  it  was  not 
set  forth,  until  further  application  should  be  made  to  the  court. 

Determining  the  action  on  the  theory  on  which  it  was  brought,  there  was 
no  breach  of  the  separation  agreement  by  the  wife  by  the  mere  failure 
to  account  for  purchases  made  for  the  youngest  son  with  the  monthly 
allowance  of  twelve  dollars,  since  such  aocounting  was  not  insisted  upon 
for  more  than  six  months  and  an  account  was  actually  rendered  as  soon 
as  the  husband  complained; 

Or  by  taking  the  boy  out  of  the  city  for  a  short  time  on  two  occasions 
where  it  appeared  that  when  he  was  taken  it  was  for  his  own  benefit,  and, 
though  defendant's  consent  was  not  obtained,  the  plaintiff  was  unable  to 
communicate  with  the  defendant  on  one  occasion  and  on  the  other  the 
defendant  was  notified  by  the  boy  of  the  intended  trip; 

Or  by  the  wife's  maintaining  a  residence  outside  of  the  city  of  New  York, 
where  it  also  appeared  that  she  maintained  a  residence  therein  as  required 
by  the  agreement,  and  that  there  was  no  interference  with  the  rights 
of  the  father; 

Or  by  the  wife's  failing  to  send  the  boy  to  particular  places  at  particular 
times  to  join  his  father,  since  the  agreement  did  not  obligate  her  to  do 
so,  and  there  is  no  evidence  that  the  father  was  refused  the  custody  of 
the  boy  at  any  time  when  he  was  entitled  thereto; 

Or  by  the  sons'  being  placed  in  a  school  not  approved  by  the  father  and 
the  trustee,  where  such  failure  was  due  to  the  unwillingness  of  the  sons 
so  to  attend  a  school  approved  of  by  the  father. 

The  jury  was  warranted  in  finding  that  the  defendant  was  unreasonable 
and  did  not  act  in  good  faith  in  attempting  to  repudiate  the  agreement 
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on  account  of  the  plaintiff's  having  taken  the  boy  on  two  trips  to  the 
seashore. 

On  the  issue  with  respeot  to  the  making  of  a  new  agreement  by  whioh  the 
husband  claimed  he  was  released  from  the  separation  agreement  or  the 
Nevada  decree,  the  evidence  warranted  the  jury  in  finding  in  favor  of  the 
wife. 

Wh«^  the  husband  has  repudiated  a  separation  agreement  he  cannot 
complain  that  an  action  subsequently  brought  by  the  wife  in  the  assertion 
of  her  rights  constitutes  a  molestation  or  interference  with  him  in  violar 
tion  of  the  provisions  of  the  agreement  which  he  claimed  had  already  been 
terminated  and  by  which  he  refused  further  to  be  bound. 

On  all  the  evidence,  held,  that  the  verdict  at  the  jury  in  favor  of  the  plaintiff 
was  amply  sustained. 

Appeal  by  the  defendant,  Frank  M.  Van  Horn,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  3d  day  of  June,  1920,  on  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  27th 
day  of  May,  1920,  denying  said  defendant's  motion  to  set 
aside  the  verdict  and  for  a  new  trial  made  upon  the  minutes. 

Martin  W.  LitUeton  of  counsel  [Edwin  W,  WiUcoXj  attorney], 
for  the  appellant.. 

Luke  D.  Stapleton  of  counsel  [Edmonds  Pviney  with  him 
on  the  brief;  Putney,  Twombly  tSk  Pviney ^  attorneys],  for  the 
respondent. 

Laughlin,  J.: 

Appellant  and  the  plaintiff  were  married  on  the  18th  of 
November,  1891.  They  lived  together  until  1908  and  then 
separated  and  thereafter  on  the  29th  of  April,  1910,  executed 
a  formal  separation  agreement  with  the  defendant  Halpin 
as  trustee.  It  is  recited  in  the  separation  agreement  that 
the  husband  and  wife  were  then  hving  separate  and  apart 
and  that  three  children  had  been  born  to  them.  The  wife 
was  awarded  their  custody.  It  provided  that  the  husband 
and  wife  should  continue  to  live  separate  and  apart  each  free 
from  the  other's  marital  control  as  if  unmarried;  and  that 
they  were  at  liberty  to  reside  anywhere  except  that  the  wife 
was  not  to  reside  outside  of  the  city  ot  New  York  without  the 
consent  of  the  husband  while  the  youngest  child,  who  was  then 
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nine  years  of  age,  resided  with  her,  unless  with  the  approval 
of  the  trustee.  Plaintiff  brought  an  action  for  divorce  in 
the  Second  Judicial  District  Court  of  Nevada  in  Washoe 
coimty  against  her  husband  and  on  the  14th  of  March,  1911, 
on  Bis  appearance  therein,  the  court  having  full  jurisdiction 
of  the  parties,  a  decree  of  divorce  was  granted  in  favor  of  the 
plaintiff  on  the  ground  of  extreme  cruelty  and  willful  desertion 
for  more  than  one  year.  On  the  4th  of  May,  1911,  the  decree 
was  modified  by  striking  out  the  recital  that  one  of  the 
grounds  upon  which  it  was  granted  was  extreme  cruelty.  By 
the  separation*  agreement  the  husband  agreed  to  pay  4o  the 
trustee  during  the  life  of  the  wife  or  until  she  remarried,  for 
her  use  and  benefit  so  long  as  she  observed  the  covenants, 
conditions  and  provisions  of  the  agreement,  the  sum  of  $2,500 
per  annum  in  equal  monthly  payments,  commencing  on  the  1st 
of  May,  1910,  and  in  addition  thereto,  one-fifth  of  his  annual 
income  in  excess  of  $10,000  as  shown  by  the  books  of 
A.  B.  Leach  &  Company,  or  otherwise  on  inspection  by  the 
trustee  at  the  end  of  each  fiscal  year  and  he  further  agreed  to 
take  out  and  carry  a  poUcy  of  Kfe  insurance  on  his  own  life 
payable  to  the  wife  as  beneficiary,  provided  she  survived  him 
and  did  not  remarry  before  his  death,  and  to  take  out  and 
carry  until  December  11,  1913,  insurance  on  his  own  life 
aggregating  $20,000  payable  to  the  threes  childrerf  in  equal 
shares  and  $10,000  from  that  date  until  the  29th  of  December, 
1916,  payable  to  the  two  younger  children.  R  was  provided 
that  the  parties  should  have  equal  communication  with, 
access  to,  control  and  custody  of  the  children  until  they 
respectively  attained  their  majority  but  they  were  to  reside 
with  their  mother  provided  she  resided  in  the  city  of  New 
York  or  elsewhere  with  the  consent  of  the  trustee;  and  the 
husband  was  given  the  option  to  have  the  full  custody  of 
the  clfildren  for  week-ends  during  the  day  time  and  on  special 
occasions  and  legal  holidays  and  on  special  occasions  from 
Friday  until  Monday  and  at  such  other  times  as  he  should 
request  on  giving  twenty-four  hours'  notice  thereof.  The 
husband  further  agreed  to  pay  to  the  trustee  $33.35  per 
month  for  each  of  the  children  during  minority,  said  amount 
to  be  paid  by  the  trustee  to  the  wife  and  to  be  applied  by  her 
toward  the  maintenance  of  the  child  or  children,  and  in 
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addition  thereto,  for  each  child  duriiig  minority,  one-thirtieth 
part  of  his  annual  income  in  excess  of  $10,000  to  be  ascer- 
tained in  the  manner  already  stated.  The  8th  paragraph 
contained  provisions  for  further  payments  by  the  husband 
for  the  education,  clothing  and  other  expenses  of  the  children; 
and  by  the  9th  paragraph  he  was  given  the  control  and 
direction  of  their  education  but  obligated  to  consult  and 
advise  with  his  wife  with  respect  thereto  and  the  trustee  was 
to  be  arbitrator  of  any  dispute  or  difference  between  them  in 
that  r^ard.  Each  agreed  not  to  influence  the  children  against 
the  other.  The  11th  paragraph  contained  provisions  for 
further  contribution  by  the  husband  toward  the  rental  of  an 
apartment  until  the  termination  of  an  existing  lease  thereon. 
The  wife  agreed  not  to  contract  any  debts  at  the  expense  of 
her  husband  and  to  save  him  harmless  in  that  regard,  and  it 
was  provided  that  he  might  deduct  from  the  payments  to 
be  made  any  amount  that  he  might  be  obUged  to  pay  on 
her  account.  By  the  14th  paragraph  it  was  provided,  among 
other  things,  that  if  any  action  or  proceeding  should  be  brought 
to  compel  or  induce  the  husband  to  pay  any  alimony  or 
allowance  to  his  wife  other  than  as  therein  provided,  or  if  she 
should  take  any  proceeding  against  him  for  the  restitution 
of  conjugal  rights  or  to  comped  him  to  cohabit  with  her,  or 
if  by  or  through  her  consent  or  procurement  he  should  be 
otherwise  annoyed  or  molested  by  or  on  her  behalf,  or  if  she 
should  fail  to  perform  and  observe  the  provisions  of  the 
agreement,  then,  at  his  option,  the  separation  agreement 
shoiild  become  null  and  void  and  of  no  effect  excepting  with 
respect  totaccrued  rights  thereunder.  It  was  further  provided 
that  in  case  a  dispute  should  arise  between  the  husband  and 
wife  with  respect  to  any  of  the  provisions  of  the  agreement 
or  the  aret  cpntrol  or  custody  of  the  children,  the  trustee 
should  decide  with  respect  thereto  and  his  decision  should 
be  binding. 

The  Nevada  court  made  findings  of  fact,  finding,  among 
other  things,  that  a  written  agreement  was  entered  into  by 
the  plaintiff  and  the  defendant  on  the  29th  of  April,  1910, 
"  for  the  benefit  of  said  children,  providing  for  their  support 
and  their  custody,  as  set-out  by  the  terms  of  said  agreement," 
and  found  as  conclusions  of  law,  among  other  things,  that 
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the  custody  of  the  children  "  has  been  heretofore  and  is 
hereby  provided  for  by  the  terms  of  .said  agreement,"  and 
ordered  "  that  a  decree  be  entered  in  this  action  in  accord- 
ance therewith."  It  was  then  ordered,  adjudged  and 
decreed  that  the  bonds  of  matrimony  existing  between  the 
parties  be  forever  dissolved  and  that  the  custody  of  the 
children  "  be  and  the  same  is  hereby  awarded  as  hereto- 
fore provided  for  by  the  conditions  and  terms  of*  the  said 
agreement  of  April  29,  1910,  between  the  plaintiff  and 
the  defendant,  whijsh  said  agreement  in  all  its  parts 
and  provisions  is,  by  reference  thereto,  hereby  made  part 
of  this  decree,"  and  that  an  apphcation  might  be  made  by 
either  party  upon  notice  to  the  other  "  for  such  modification 
or  annulment  of  the  provisions  of  this  decree  touching  upon 
the  support  of  the  plaintiff,  and  the  support  and  custody  of 
the  said  children,  as  may  be  just." 

The  plaintiff  herein  alleged  that  the  defendant  made  certain 
payments  under  the  agreement  down  to  and  including  the 
month  of  August,  1911;  that  during  the  year  from  May  1, 
1911,  to  May  1,  1912,  he  received  from  A.  B.  Leach  & 
Company  the  sum  of  $15,000  over  and  above  his  drawing 
account  of  $10,000,  but  failed  to  pay  any  part  thereof  in 
accordance  with  the  agreement  and  has  failed  to  pay  the 
plaintiff  anything  under  the  agreement  since  the  month  of 
September,  1911,  and  has  failed  and  refused  to  pay  the 
monthly  allowance  for  the  clothing  of  the  youngest  child, 
and  in  the  fall  of  1910  wrongfully  neglected  *  and  refused  to 
provide  for  the  education  of  the  two  older  children,  and  on 
the  26th  of  August,  1911,  notified  plaintiff  through  the  trustee 
that  he  would  not  make  any  further  payment  to  her,  and 
that  he  has  not  made  any  further  payment  to  her  or  to  the 
trustee  for  her  use  and  benefit  since  that  time;  that  she  did 
not  make  any  written  statement  of  her  expenditures  of  the 
$12  a  month  on  accoimt  of  the  youngest  child  until  the  4th 
of  June,  1911,  at  which  time  she  furnished  a  statement  of  all 
such  expenditures  to  that  date  but  that  the  defendant  made 
no  complaint  with  respect  to  her  failu^  in  this  regard  until 
May,  1911,  when  he  demanded  a  statement  and  she  furnished 
it  and  he  received  and  retained  it  without  objection  and  that 
he  has  waived  a  strict  performance  of  the  provisions  of  the 
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agreement  relating  to  the  furnishing  of  such  stat^nents,  but 
that  in  ail  other  respects  she  has  duly  performed  the  terms 
and  conditions  of  the  agreement;  that  prior  to  the  commence- 
ment of  the  action  she  requested  the  trustee  to  bring  the 
action  but  heoieglected  and  refused  so  to  do.  She  demanded 
judgmen"}  for  $8,7?2.46  and  interest  on  $208.34  thereof  from 
the  first  of  each  month  commencing  with  September,  1911, 
and  interest  on  $12  a  month  thereof  from  the  first  day  of 
each  month  commencing  with  May  1,  1911,  and  on  $4,500 
from  the  1st  of  May,  1912,  together  with  costs. 

The  d^endant  put 'in  issue  many  of  the  material  allegations 
of  the  complaint  and  pleaded  as  a  first  defense  that  the 
agreement  was  merged  in  t;|he  Nevada  decree  and  that  the 
provisions  of  the  decree  rendered  it  so  inconclusive  that  the 
courts  of  this  State  would  not  enforce  it.  For  a  second 
defense,  acts  of  the  plaintiff  are  alleged,  which  it  is  claimed 
constituted  a  breach  of  the  agreement  on  her  part.  They 
cqpsist  in  her  taking  the  youngest  cltild  out  of  the  State 
without  his  permission,  in  refusing  to  permit  him  to  take  the 
child  over  week-ends  and  in  failing  to  render  a  statement  of 
the  expenditures  for  clothing  for  the  child,  in  refusing  to 
allow  the  child  to  attend  certain  schools  selected  by  him,  in 
influencing  the  children  against  him  and  instituting  a  certain 
action  against  him  to  have  the  separation  agreement  declared 
null  and  void,  which  it  is  claimed  molested  him  *in  violation 
of  the  plaintiff's  agreement,  and  on  these  grounds  he  claimed 
that  the  plaintiff  had  breached  the  separation  agre^oaent  and 
forfeited  her  rights  thereimder  as  well  as  under  the  Nevada 
decree.  For  a  third  defense,  he  alleged  that  in  the  month 
of  April,  1914,  the  separation  agreement  was  canceled  by 
mutual  consent  of  the  parties  and  all  of  the  defendant's 
obligations  thereimder  for  alimony  were  remitted  in  con- 
sideration of  a  new  agreement  by  which  he  was  to  pay  plaintiff 
$100  a  month  for  her  support  and  $50  a  month  for  the  support 
of  the  youngest  child,  over  whose  education  he  was  to  have 
control,  and  that  for  a  long  time  thereafter  he  performed 
that  agreement  and  the  plaintiff  acquiesced  in  and  abided 
thereby  and  that  he  has  duly  performed  it  but  that  the 
plaintiff  has  breached  it. 

Evidence  was  offered  on  the  part  of  the  plaintiff  tending 
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to  support  the  allegations  of  the  complaint  and  on  the  port 
of  the  defendant  tending  to  controvert  the  testimony  offered 
in  behalf  of  plaintiff  and  to  support  the  issues  presented  by 
the  answer.  After  the  opening  of  the  case  and  at  the  close 
of  the  plaintiff's  case,  defendant  moved  for  a  dismissal  on 
the  ground  that  the  separation  agreement  was  merged  in 
the  Nevada  judgment  which  was  inconclusive  in  its  nature 
with  respect  to  alimony  and  support  for  the  children  and, 
therefore,  not  enforcifole  in  another  jurisdiction  and  excepted 
to  the  denial  of  the  motion;  and  he  renewed  the  motion  at 
the  close  of  the  evidence  and  excited  to  the  denial  thereof. 
It  is  urged  in  behalf  of  the  appellant  that  the  separation 
agreement  was  merged  in  the  Nevada  decree,  which  is  so 
inconclusive  in  its  nature  that  the  Nevada  court  could  modify 
or  annul  it  with  respect  to  the  alimony  accrued  thereunder 
and  that,  therefore,  it  is  not  enf orcible  in  another  jurisdiction. 
I  am  of  opinion  that  those  contentions  are  unsound,  and  that 
if  the  separation  agreement  were  merged  in  the  decree,  the 
case  is  left  iu  a  nK»^  favorable  light  to  the  plaintiff  than 
the  theory  to  which  the  trial  court  confined  the  plaintiff  and 
on  which  the  case  was  submitted  to  the  jury.  On  the 
assumption  that  the  separation  agreement  was  adopted  with 
respect  to  alimony  and  the  support  of  the  children,  as  doubtless 
it  might  have  been  (Jtdier  v.  JuUer,  62  Ohio,  90;  Warren 
V.  Warren,  116  Minn.  458;  Wallace  v.  WaOaoe,  74  N.  H. 
256;  Leuy  v.  Levy^  140  App.  Div.  561)  and  became  merged 
in  the  decree,  if  the  defendant  claimed  there  was  any  violation 
of  the  decree,  as  thus  constituted,  on  the  part  of  the  plaintiff 
sufficient  to  reheve  him  from  liability  for  the  alimony  and 
support  of  the  children  therein  provided  for,  I  think  it  was 
incumbent  on  him  to  apply  to  the  Nevada  court  for  such 
relief  and  that  having  failed  so  to  do  he  should  be  deemed 
to  have  waived  any  objection  he  might  have  on  that  ground 
with  respect  to  moneys  due  for  alimony  and  support  of  the 
children  for  the  recovery  of  which  this  action  was  brought. 
If  the  s^aration  i^eement  was  merged  in  the  decree  the 
court,  I  thinks  would  have  been  warranted  in  submitting  to 
the  jury  only  the  question  with  req)ect  to  the  amount  unpaid. 
The  provisions  of  the  Nevada  decree  reserving  to  the  court 
the  power  to  modify  or  annul  the  provisions  thereof  with 
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respect  to  the  support  of  the  plaintiflf  or  the  children  are  in 
substance  the  same  as  the  provisions  of  section  1771  of  the 
Code  of  Civil  Procedure,  as  such  section  existed  in  1899,  which 
were  construed  by  the  Supreme  Court  of  the  United  States  in 
Sistare  v.  Sistare  (218  U.  S.  1),  as  not  reserving  to  the  court  the 
power  to  modify  a  decree  with  respect  to  accrued  alimony ;  and  in 
that  case  it  was  held  that  an  action  might  be  maintained  in 
a  sister  State  on  such  a  decree  for  the  recovery  of  accrued 
alimony,  and  that  the  full  faith  and  credit  clause  of  the  Fed- 
eral Constitution  (Art.  4,  §  1)  was  appUcable  thereto  and  ren- 
dered it  the  duty  of  the  court  of  the  sister  State  to  enforce  pay- 
ment. The  authority  of  courts  over  divorce  actions  and  to 
award  alimony  and  support  for  children  is  not  inherent  but 
is  derived  from  statutory  law  (Lynde  v.  Lynde,  41  App.  Div. 
280;  affd.,  162  N.  Y.  406;  181  U.  S.  183),  and,  therefore,  a 
divorce  decree,  such  as  the  Nevada  decree,  reserving  to  the 
court  authority  on  apphcation  on  due  notice  to  modify  the 
provisions  with  respect  to  alimony  and  the  support  of  the 
children,  should  not  be  construed  as  reserving  to  the  court 
greater  authority  than  would  be  so  reserved  by  a  statute  to 
the  same  effect;  since,  as  was  held  in  Sistare  v.  Sistare  {supra), 
a  statute  to  that  effect  should  be  construed  as  authorizing  a 
modification  with  respect  to  payments  required  to  be  made 
after  the  apphcation  to  the  court  and  not  as  authorizing  a 
change  with  respect  to  payments  which  have  theretofore 
accrued  —  such  a  decree  should  be  likewise  construed  as  final 
with  respect  to  alimony  accrued  thereunder  befwe  modificar 
tion.  There  was  no  matrimonial  domicile  of  these  parties  in 
Nevada.  The  plaintiff  evidently  took  up  a  residence  there 
solely  for  the  purpose  of  obtaining  the  divorce  and  it  is  to 
be  inferred  that  the  defendant  consented  thereto  for  he 
voluntarily  appeared  in  the  action.  If  it  were  held  that 
the  divorce  decree  with  respect  to  alimony  and  the  support 
of  the  children  was  so  inconclusive  that  the  Nevada  court 
could  modify  it  with  respect  to  accrued  payments,  the  courts 
of  another  State  could  afford  the  plaintiff  no  reUef  even 
though  the  defendant  wholly  failed  to  perform  his  obhgations 
thereunder  {Lynde  v.  LyndCy  supra;  Sistare  v.  Sistare,  supra), 
and  since  the  defendant  was  not  within  the  jurisdiction  of 
the  Nevada  court,  and  presumably,  as  he  never  resided  there, 
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had  no  property  in  that  State,  the  decree  in  so  far  as  it  pro- 
vided for  alimony  and  the  support  of  the  children  would,  in 
offect,  be  a  nullity.  This  is  a  cedent  argument  in  support 
of  so  construing  the  decree,  assuming  that  the  separation 
agreem^it  was  merged  therein,  that  the  reserved  authority 
of  the  court  to  modify  the  alimony  and  provisions  for  the 
sui^ort  of  the  children  could  apply  only  to  the  payments 
thereafter  accniing,  so  that  with  respect  to  accrued  payments 
the  decree  should  be  deemed  to  establish  an  indd^tednesa 
enforcible  against  the  defendant  in  any  jurisdiction;  and  it 
is  also  a  forceful  argument  that  it  was  not  intended  that  the 
separation  agreement  should  be  deemed  merged  in  the  divorce 
decree.  As  held  in  Siatare  v.  Si^re  (supra),  it  was  assumed 
in  Lynde  v.  I/ynde  (supra)  that  the  New  Jersey  court  which 
granted  the  divorce  had  reserved  full  control  over  the  decree 
with  respect  to  payments  which  had  accrued  thereunder  as 
well  as  those  to  fall  due  after  an  application  should  be  made 
to  the  court  for  a  modification  of  the  provisions  of  the  decree 
awarding  alimony.  Neither  the  statutes  of  New  Jersey  nor 
the  provisions  of  the  decree  are  quoted  or  construed  in  any 
of  the  opinions  and,  therefore,  in  Sistare  v.  Sietare  (supra) 
the  court  held  that  the  theory  of  the  decision  in  Lynde  v. 
Lynde  (supra)  was  right,  but  the  court  did  not  consider  the* 
facts  or  hold  that  they  warranted  the  assumption  that  the 
New  Jersey  court  had  lawfully  reserved  control  over  the 
provisions  of  the  decree  with  respect  to  accrued  alimony. 
I  am  of  opinion  that  Sistare  v.  Sistare  (supra)  must  be 
deemed  to  have  overruled  any  and  all  prior  decisions  tending 
to  support  the  view  that  the  courts  of  a  sister  State  should 
decline  jurisdiction  to  aid  in  the '  enforcement  of  a  decree 
to  the  effect  of  the  Nevada  decree,  by  awarding  a  judgment 
against  a  husband  for  faiUng  to  make  payments  which,  as 
here,  had  accrued  under  the  decree  and  from  payment  of 
which. he  had  not  been  reheved  by  the  court  which  made  the 
decree.  I  am  of  opinion  that  we  should  follow  Sistare  v. 
Sistare  (supra)  and  proceed  upon  the  assumption  that  the 
reserved  authority  does  not  relate  to  payments  which  have 
accrued.  On  that  theory  it  would,  I  think,  be  immaterial 
whether  there  was  uncontroverted  evidence  of  a  violation 
App.  Div.—  Vol.  CXC  VI       81 
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of  the  separation  agreement  by  the  plamtiff  for  defendant 
did  not  apply  to  the  Nevada  court  or  obtain  an  order  relieving 
him  from  liability  for  these  payments.    The  trial  court, 
however,  ruled  that  the  separation  agreraoent  was  not  merged 
in  the  divorce  decree  and  much  may  be  said  in  sui^)ort  of 
that  ruling.    The  plaintiff  in  the  divorce  action  did  not  ask 
for  alimony.    She  asked  for  the  custody  of  the  children  and 
referred  to  the  separation  agreement  as  giving  their  custody 
to  her  and  asked  that  it  be  made  part  ci  the  decree,  and 
while  the  entire  agreement  was  made  part  of  the  decree,  by 
reference,  its  terms  are  only  stated  in  the  decree  in  connection 
with  the  award  of  the  custody  of  the  childr^a  to  her.    The 
separation  agreement  contains  provisions  not  appropriate  to 
a  decree  of  divorce.    It  inrovided  for  the  husband  and  wife 
living  separate  and  apart  and  that  neither  should  molest  .the 
other  or  assert  conjugal  rights  and  provided  that  all*  pay- 
ments should  be  made  to  thC' trustee.    Such  provisions  would 
be  inappropriate  and  unusual  in  a  decree  for  absolute  divorce. 
Moreover,  the  Nevada  court,  without  the  consent  of  the  parties 
and  issues  duly  presented  and  the  presence  of  the  trustee  and 
adequate  proof,  could  neither  have  annulled  nor  h^ve  modified 
the  separation  i^eement  nor  have  changed  the  obligations 
of  the  husband  with  respect  to  the  support  of  his  wife  and 
children  as  provided  in  the  separation  agreement.    (Galusha 
v.  Galuaha,  116  N.  Y.  635;  138  id  283;  Johnstm  v.  Johnson, 
206  id.   561.    See,   also,   Whitney  v.   Whitwy    Elevator    A 
Warehouse  Co.,    180  Fed.   Rep.  187.)     The  plaintiff  could 
have  consented  that  the  agreement  be  merged  in  the  decree 
or  could   have   rested   on   her   rights    under  it;  and  with 
respect  to  alimony  and  the  support  of  the  children,  I  think 
it  was  Intended  to  continue  the  agreement  as  such  without 
jnerging  it   in  the  decree,    in  which   it  is  not  set  forth, 
until  a  further  application  should  be  made  to  the  court. 
The  Nevada  court  by  the  decree  did   assume  to  reserve 
the  right  to  modify  the  provisions  of  the  agreement  with 
respect  to  the  support  of  the  wife  and  children  and  possibly 
under  that  reservation  it  could  have  done  so  with  respect  to 
future  payments,  but  not  as  to  accrued  payments  {Siatare 
V.  Siatare,  eupra),  on  proper  proof,  but  I  think  it  was  meant 
to  let  those  matters  stand  as  provided  in  the  separation 
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agreement  unless  and  until  a  further  application  should  be 
made  to  the  court  for  modification  as  to  the  future,  and  since 
none  was  made  we  are  not  concerned  with  any  point  relating 
to  the  reserved  authority  of  that  court  as  to  payments  to 
accrue  in  the  future.  If  as  claimed  by  appellant  the  separa- 
tion agreement  was  merged  in  the  decree  the  case  involved 
only  a  computation  of  unpaid  installments  and  interest;  but 
I  am  of  opinion  that  the  judgment  can  be  sustained  on  the 
theory  on  which  the  case  was  tried  and  submitted  to  the  jury. 
The  alleged  violations  ctf  the  separation  agreement  by  the 
plaintiff  were  trivial.  In  so  far  as  the  evidence  relates  to  her 
failure  to  render  an  account  of  purchaaes  made  for  the 
youngest  son  with  the  monthly  allowance  of  twelve  dollars, 
it  was  waived  by  a  failure  to  insist  upon  the  rendition  of  the 
first  of  such  accounts  for  nearly  six  months;  and  as  soon  as 
defendant  complained  an  account  was  rendered  which  was 
retained  by  d^endant. 

Another  alleged  violation  of  the  separation  agreement  by 
the  plaintiff  relates  to  the  provi^ons  by  which  she  agreed 
jiot  to  reside  outside  of  the  city  of  New  Y(Mrk  without  the 
defendant's  consent  or  the  approval  of  the  trustee  while  the 
youngest  son  should  be  hving  and  dwelling  with  her  and  that 
the  father  should  be  at  liberty  to  take  the  child  on  certain 
occasions.  The  uncontroverted  evidence  shows  that  at  all 
the  times  in  question  plaintiff  maintained  a  residence  for  herself 
and  the  boy  in  the  city  of  New  York  and  that  they  there 
resided.  On  two  occasioDB,  without  obtaining  the  consent  of 
the  defendant  or  the  approval  of  the  trustee,  she  took  the 
boy  out  of  the  city  for  a  short  time  but  did  not  change  their 
residence.  One  of  these  trips  was  on  Sunday,  July  2,  1911, 
when  she  and  the  boy  went  to  Providence,  R.  I.,  to  visit  her 
former  teacher  and  remained  until  the  fifth.  This  was  over 
a  week-end  and  the  boy  had  been  with  his  father  on  Saturday 
and  he  had  made  no  request  to  see  the  boy  on  Sunday  and 
she  endeavored  to  notify  the  defendant  at  his  apartment 
b^ore  going  but  was  unable  to  get  in  communication  with 
him.  The  other  was  to  Seaside  Park,  N.  J.,  for  a  visit  to 
the  boy's  aunt  who  had  invited  them,  where  they  remained 
three  weeks.  Plaintiff  testified  that  the  boy  had  been  in  the 
city  all  summer  and  was  not  accustomed  to  city  life  and  the 
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weather  had  been  extremely  hot;  and  she  evidently  was  of 
opinion  that  the  outing  would  be  beneficial  to  him.  With 
respect  to  this  trip,  b^ore  leaving,  the  boy  wrote  a  letter  to 
his  father  stating  that  they  wece  going  to  visit  the  aimt.  On 
each  of  these  occasions,  it  appears  by  the  testimony  of  the 
defendant  that  he  was  expecting  to  see  the  boy  and  these 
trips  deprived  him  of  the  opportunity  of  so  doing.  On  dis- 
covering that  the  plmntiflf  had  taken  the  boy  to  Providence, 
defendant  wrote  the  trustee  protesting  that  this  was  a  viola- 
tion of  the  agreement  and  the  plaintiff  admitted  that  the 
letter  was  transmitted  to  her.  On  receiving  the  boy's  letter, 
with  respect  to  the  contemplated  visit  to  Seaside  Park,  he 
also  wrote  the  trustee  claiming  that  it  was  a  violation  of  his 
rights  under  the  agreement  and  that  he  would  present  the 
matter  to  his  attorneys  and  that  he  had  instructed  them  to 
take  immediate  action  to  protect  his  rights.  This  letter  was 
likewise  transmitted  to  the  plaintiff  but  the  date  of  its  receipt 
by  her  is  not  shown.  One  week  thereafter,  and  evidently 
while  plaintiff  and  the  boy  were  at  Seaside  Park,  defendant 
wrote  the  letter  of  August  26,  1911,  to  the  trustee  statii]^  that 
under  the  advice  of  his  attorney  he  woidd  make  no  further 
payment  tmder  the  agreement.  I  am  of  opinion  that  in  the 
circmnstances  the  jury  were  warranted  in  finding  that  the 
defendant  was  imreasonable  and  did  not  act  in  good  faith  in 
attempting  to  repudiate  the  agreement  on  account  of  the 
plaintiff's  having  taken  the  boy  on  those  two  trips.  There 
was  evidently  no  intent  to  alienate  the  boy  from  his  father 
and  it  was  manifestly  for  the  benefit  of  the  boy's  health  to 
have  the  outing  at  that  time  at  the  seashore.  The  father  in 
his  desire  to  find  a  technical  ground  for  repudiating  the 
contract,  might  have  refused  his  consent  if  it  had  been  asked; 
but  it  is  tmthinkable  that  the  trustee  would  not  have  approved. 
Mere  failm-e  of  the  plaintiff  to  obtain  that  approval  certainly 
was  insufficient  as  matter  of  law  to  warrant  the  defendant 
in  repudiating  his  obUgations  under  the  contract;  and  I  am 
of  opinion  that  the  finding  of  the  jury  that  in  the  circum- 
stances it  did  not  constitute  such  a  breach  of  the  contract 
as  relieved  the  defendant  from  his  obligations  thereunder, 
was  fairly  warranted,  for  this  is  not  like  an  ordinary  business 
contract  and  these  were  merely  technical  violations  of  the 
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Agreement  by  the  plaintiff  and  the  circumstances  show  that 
she  was  acting  in  good  faith  and  warrant  the  finding  of  justi- 
fication. (Duryea  v.  BUven,  122  N.  Y.  667;  Benewh  v.  Beneach, 
106  Misc.  Rep.  395, 402.)  The  case  is  not  analogous  to  Mufh 
V.  Wvest  (76  App.  Div.  332),  where  the  father  was  entitled  to 
see  his  child  each  week  and  the  mother  took  him  to  Europe 
for  a  period  of  six  months,  which  was  held  as  matter  of  law 
to  be  a  violation  of  his  rights.  The  other  complaints  with 
respect  to  violations  concemmg  the  provisions  giving  the 
defendant  the  right  to  have  the  custody  of  the  boy  are  of  no 
serious  moment.  They  are  predicated  principally  upon  the 
failure  of  the  plaintiff  to  send  the  boy  to  particular  places 
at  particular  times  to  join  his  father.  Plaintiff  was  under 
no  obligation  under  the  agreement  to  take  the  boy  to  his 
father  and  there  is  no  evidence  of  a  call  by  the  defendant  for 
the  boy  at  any  time  at  which  he  was  entitled  to  his  custody 
and  of  a  refusal  by  the  plaintiff  to  allow  him  to  have  such 
custody.  Other  complaints  are  made  with  respect  to  a  viola- 
tion of  the  defendant's  right  of  control  with  respect  to  the 
boy's  education.  There  is  evidence  to  the  effect  that  on  an 
occasion  in  the  sprii^  of  1911  defendant  was  desirous  of 
having  two  of  the  boys  change  from  the  school  they  had  been 
attending  to  the  Horace  Mann  School  and  the  trustee  approved 
of  this;  but  the  boys  would  not  comply  with  the  defendant's 
wishes  in  that  regard.  The  evidence  fairly  shows  that  this 
was  through  the  unwillingness  of  the  boys  to  comply  with 
the  wishes  of  their  father  and  that  the  plaints  was  not 
responsible  therefor.  Various  alleged  errors  in  rulings  with 
respect  to  evidence  are  assigned  as  grounds  for  reversal.  They 
have  all  been  examined  and  we  find  no  error  to  the  serious 
prejudice  of  the  appellant  or  worthy  of  discussion. 

The  court  in  submitting  the  case  to  the  jmy  instructed 
them,  among  other  things,  that  the  burden  of  proof  was  on 
the  plaintiff  to  establish  her  cause  of  action  by  a  fair  pre- 
ponderance of  the  evidence,  and  fully  instructed  them  with 
respect  to  their  duties  in  weighing  testimony  and  determining 
the  credibility  of  witnesses;  that  the  plaintiff  claimed  for  a 
balance  owing  under  the  separation  agreement  from  the  1st 
day  of  September,  1911,  to  the  time  of  the  commencement  of 
the  action,  which  was  the  2Sth  of  March,  1913;  that  the 
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defendant  claimed  that  the  plaintiff  was  guilty  of  certain 
breaches  ct  the  agreement  prior  to  September  1,  1911,  which 
warranted  him  *in  making  no  fmi;her  payments  thereunder; 
that  there  were  controversies  between  the  parties  conmiencing 
in  April  or  May,  1911,  and  continuing  down  to  September 
that  year  and  particularly  with  respect  to  that  part  of  the 
agreement  relating  to  the  custody  of  the  youngest  child;  that 
on  two  occasions  plaintiff  took  the  child  out  of  the  city 
without  obtaining  in  advance  the  permission  of  the  defendant 
or  the  approval  of  the  trustee  and  left  it  to  the  jury  to  deter- 
mine whether  they  constituted  breaches  of  the  agreement 
in  view  of  the  conditions  imder  which  they  were  Uving,  the 
age  of  the  boy,  the  condition  of  his  health,  where  he  waJs 
taken,  and  the  length  of  time  he  remained  away.  The  court 
then  drew  attention  to  the  letter  written  by  defendant  to 
the  trustee  which  the  court,  evidently  inadvertently,  stated 
was  written  by  the  defendant  to  the  plaintiff  on  the  twenty- 
sixth  of  August,  at  a  time  when  there  was  considerable  feeling 
between  the  parties,  sajring  that  he  had  been  advised  by  his 
attorney  that  she  had  breached  the  agreement  and  that  he 
was  no  longer  obligated  thereby  and  would  make  no  further 
payments.  Attention  was  then  drawn  to  the  fact  that  there- 
after and  on  the  thirty-first  of  that  month,  plaintiff  brought  an 
action  against  the  defendant  to  recover  the  sum  of  $100,000 
on  the  ground  that  her  consent  to  the  separation  agreement 
was  obtained  by  the  defendant  through  fraudulent  statements 
and  that  the  action  was  decided  adversely  to  the  plaintiff 
and  affirmed  on  appeal,  and  to  the  fact  that  after  that  action 
was  so  decided,  there  were  further  negotiations  between  the 
parties,  commencing  in  April,  1913,  as  a  result  of  which 
defendant  claimed  that  the  plaintiff  agreed  that  the  separation 
agreement  should  be  disregarded  and  that  she  would  accept 
in  place  thereof  a  new  agreement  by  which  defendant  was  to 
pay  her  $100  per  month  and  a  certain  amount  for  the  youngest 
child,  and  that  the  defendant  claimed  that  owing  to  the 
mftking  of  the  new  agreement  he  was  under  no  further 
obligations  imder  the  original  agreement.  The  jury  were 
instructed  to  consider  all  of  the  evidence  relating  to  the  new 
agreement  and  that  it  was  for  them  to  determine  what  occtirred 
b^ween  the  parties  with  rei^ect  thereto.    The  court  then 
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charged  that  there  was  no  eaneeUation  of  the  (Higinal  separar 
tion  agre»Eient  by  what  occurred  at  that  time  uoless  there 
was  a  definite  agreement  to  that  effect;  and  that  the  plaintiff 
claimed  that  the  parties  met  on  several  oecasbns  and  came  to 
an  agreement  under  which  she  was  to  receive  $100  a  month 
and  some  provision  was  to  be  made  for  the  youngest  boy 
while  out  of  school  and  that  she  agreed  to  receive  these 
amounts  at  the  time  owii^  to  the  defendant's  claim  with 
req)ect  to  his  financial  condition,  but  that  the3:e  was  no  agree- 
ment for  the  cancellation  of  the  existing  separation  agreement^ 
and  that  the  defendant  claimed  that  in  consideration  of  his 
new  agreement  with  respect  to  payments,  plaintiff  agreed  to 
waive  any  amount  that  had  acctmiulated  between  September 
1,  1911,  and  April  1,  1913,  and  that  in  detennining  this  con-^ 
troverted  question  of  fact  the  jury  should  consider  the  letters 
of  the  attorneys  for  the  respective  parties  and  the  proposed 
contract  to  which  they  relate.    The  correq>ondenoe  to  which 
the  court  referred  consisted  of  a  letter  from  the  defendant's 
attorneys  to  the  plaintiff's  attorneys  \mder  date  <rf  March 
30,  1914,  stating  that  th^  inclosed  therewith  a  draft  of  a 
proposed  agreement  along  the  lines  discussed  between  plain* 
tiff's  attorney  and  a  representative  of  the  attorneys  for  the 
defendant.    That  agreement  in  substance  provided  for  a 
release  of  all  claims  and  demands  by  the  plaintiff  against  the 
defendant  for  support,  care  and  maintenance  in  consideration 
of  the  payment  by  the  defendant  to  the  plaintiff  of  $3,000 
as  therein  provided  and  his  agreement  to  pay  the  plaintiff 
$150  per  month  during  her  life  or  until  she  remarried,  so  long 
as  she  complied  with  the  provisions  ci  that  agreement,  and 
to  pay  her  $50  per  month  for  the  support  of  the  youngest  child 
until  he  attained  the  age  of  eighteen,  during  vacation  periods 
while  he  resided  with  her.    There  were  no  express  provisions 
annulling  the  original  separation  agreement  or  the  provisions 
of  the  Nevada  decree  with  reepect  thereto.    The  attorneys  for 
the  plaintiff,  however,  wrote  the  attorneys  for  the  defendant 
the  next  day,  stating  that  their  cfi^it  was  advised  that  she 
had  a  valid,  enf orcible  judgment  for  maintenance  and  support 
and  that  she  would  not  sign  any  agreement  which  might  be 
construed  as  releasing  defendant  from  his  liabihty  und^  the 
judgment  and  stating  the  things  his  client  was  willing  to  do, 
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which  were,  in  effect,  to  accept  13,000,  payments  to  be  made 
as  proposed  by  the  defendant,  in  full  for  all  accumulated 
alimony  to  date  and  $150  per  month  from  April  1,  1014,  and 
on  receipt  thereof  would  sign  a  receipt  in  full  for  that  month's 
installment  of  alimony  pursuant  to  the  decree,  and  $50  per 
month  for  the  support  of  the  youngest  child  while  with  her, 
in  lieu  of  any  provisions  made  in  the  decree  for  the  support 
and  maintenance  of  the  children.  The  record  does  not  show 
any  reply  to  this  letter  and  it  does  not  appear  that  there 
were  any  further  negotiations  between  the  attorneys  and  no 
agreement  was  signed.  No  part  of  the  accrued  alimony 
which  the  defendant  was  willing  to  pay  and  the  plaintiff 
was  willing  to  receive  on  the  conditions  stated  was  paid. 
Pending  the  appeal  in  the  action  brought  by  the  plaintiff 
for  the  annulment  of  the  separation  agreement  and  in  Decem- 
ber, 1913,  without  any  further  agreement  defendant  comr 
menced  paying  plaintiff  $100  a  month  and  he  continued  to 
pay  her  that  amoimt  down  to  the  time  of  the  trial.  According 
to  the  testimony  of  the  plaintiff,  she  endeavored  to  have 
an  interview  with  the  defendant  prior  to  going  to  Calif omia 
on  the  29th  of  April,  1914,  but  she  had  no  interview  with 
him  after  the  correspondence  between  the  attorneys  until  after 
her  return  from  Calif  omia.  Defendant  claims  to'  have  had  an 
interview  with  her  shortly  before  she  went  to  California,  at 
which  it  was  agreed  that  he  was  to  pay  her  $100  a  month  for 
life  and  $50  a  month  for  the  support  of  the  youngest  son  when 
he  was  hving  and  dwelling  with  her,  and  that  in  consideration 
thereof  she  was  to  release  him  from  all  habiUty  for  accrued 
alimony.  In  view  of  the  position  taken  by  the  attorneys  for 
the  plaintiff,  as  evidenced  by  the  letter  of  March  thirtieth 
and  of  the  fact  that  this  action  was  at  that  tim«  pending  and 
that  the  defendant  had  offered  to  pay  her  $3,0QQ  for  a  release 
from  the  accrued  alimony  and  $150  per  month  ior  the  future 
and  $50  a  month  for  the  support  of  the  youngest  son  while 
with  her,  it  is  perfectly  clear  that  the  jury  were  warranted 
in  finding  in  favor  of  the  plaintiff  on  the  issue  with  respect 
to  the  making  of  a  new  agreement  by  which  the  defendant  was 
released  from  the  separation  agreement  or  Nevada  decree. 
The  court  instructed  the  jury  that  if  they  found  that  th«« 
was  no  breach  of  the  separation  agreement  warranting  the 
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d^endant  in  repudiating  all  further  liability  thereunder  as 
he  did  by  the  letter  of  August  26,  1011,  then  the  plaintiff 
did  not  forfeit  her  rights  under  the  sq[>aration  agreemeQt  by 
bringing  the  action  for  the  annulment  thereof  in  which  she 
was  unsuccessful.  To  this  instruction  the  defendant  excepted 
and  urges  the  exception  on  this  appeal  as  a  ground  for  reversal. 
The  defendant,  having  repudiated  the  agreement,  cannot 
complain  that  an  action  subsequently  brought  by  the  plaintiff 
in  the  assertion  of  her  rights,  as  she  believed  them  to  exist, 
constituted  a  molestation  or  interf er^ioe  with  him  in  violation 
of  the  provisions  of  the  agreement,  which  he  claimed  had 
already  been  terminated  and  by  which  he  refused  further  to 
be  bound. 

The  court  instructed  the  jury  as  matter  of  law  that  the 
def^idant's  letter  of  August  26,  1911,  notifying  her  through 
the  trustee  that  he  would  make  no  f  urth^  payment  under  the 
contract,  constituted  a  breach  thereof  on  the  part  of  the 
defendant,  and  warranted  the  commencement  of  any  action 
to  enforce  8my  claim  she  was  advised  she  had  against  him  at 
that  time.  The  letter  was  to  the  trustee  and  not  to  her  but 
it  was  stipulated  that  it  was  transmitted  to  her  by  him  by 
mail  on  or  about  its  date.  There  was  no  request  to  have  the 
charge  corrected  in  regard  to  the  letter  having  been  sent  to 
the  trustee.  At  the  close  of  the  charge,  defendant  merely 
excepted  to  that  instruction.  It  is  now  claimed  that  the 
court  was  not  warranted  in  ruling  as  matter  of  law  that  this 
letter  was  intended  as  a  repudiation  of  all  liability  under  the 
contract  by  the  d^^idant  for  the  reason  that  no  payment 
was  then  due  from  him  imder  the  contract  and  the  next 
payment  was  not  to  fall  due  until  September  first  thereafter. 
The  attention  of  the  court  was  not  drawn  to  that  point.  In 
the  second  sentence  th^eafter,  the  jury  were  instructed  that 
if-  they  found  "  the  contract,  if  breached,  was  breached  by 
the  defendant,  then  the  plaintiff  is  entitled  to  recover  a  verdict 
at  your  hands,"  and  then  it  was  left  to  the  jury  to  say 
whether  or  not  the  writing  of  that  letter  oonstituted  a  breach 
of  the  contract  and  notice  to  the  plaintiff  that  the  defendant 
would  not  "  pay  her  any  sum  of  money  she  was  entitled  to  claim, 
any  sum  of  money,"  and  they  were  instructed  that  if  so,  she 
was  then  justified  in  taking  the  child  out  of  the  city  on  account 
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of  the  condition  of  the  health  of  the  child  or  for  any  reason 
and  that  would  not  be  a  breach  of  the  contract  on  her  part. 
Of  course,  if  the  writing  of  the  letter  was  a  violation  of  the 
contract  for  one  purpose,  it  was  for  another,  and  thus  it  is 
seen  that  after  stating  as  matter  of  law  it  was  a  violation, 
it  was  left  to  the  jury  to  determine  whether  or  not  the  writing 
of  the  letter  of  August  26,  l&ll,  constituted  a  violation  of  the 
agreement  and  notice  in  effect  to  the  plaintiff  of  a  repudiation 
of  the  contract  by  the  defendant.  The  only  mat^ality  of 
the  instruction  complained  of  in  any  ev^it  was  with  respect 
to  whether  the  bringing  of  the  action  to  annul  the  separation 
agreement  was  in  violation  of  the  plaintiff's  contract  not  to 
molest  the  defendant.  Regardless  of  whether  the  writing  of 
the  letter  of  August  26,  1911,  was  a  violation  of  the  contract, 
I  am  of  opinion  that  the  defendant  by  thus  manifesting  an 
intention  to  repudiate  the  agreement,  cannot  be  heard  to 
complain  that  the  plaintiff,  confronted  by  his  threatened 
repudiation  of  the  agreement,  saw  fit  to  bring  an  action  for 
the  annulment  of  it,  in  which  she  was  unsuccessful;  and  in 
any  event,  on  that  theory,  I  think  there  was  no  prejudicial 
«Tor  in  the  instructioii  giv«i.  Other  exceptions  were  taken 
to  the  charge  and  are  presented  in  the  points  but  we  find  no 
error  with  respect  to  them.  It  is  finally  claimed  that  the 
verdict  is  excessive.  The  points  in  this  regard  are  with  respect 
to  the  recovery  of  interest  and  allowances  for  the  clothing 
and  maintenance  of  the  children  but  these  items  were  sub- 
mitted to  the  jury  and  are  proper  items  on  which  the  plaintiff, 
if  entitled  to  recover,  was  entitled  to  interest,  and  no  exception 
was  taken  th^eto.  The  jury  were  instructed,  in  effect,  that 
aft^  the  defendant  sent  the  letter  of  August  26,  1911, 
repudiating  the  contract,  plaintiff  was  justified  in  taking  the 
youngest  son  out  of  the  city  for  the  benefit  of  his  health 
without  first  obtaining  the  consent  of  the  defendant  or  the 
trustee,  and  that  if,  as  clauned  by  the  defendant,  plaintiff 
agreed  in  Apidl,  1913,  in  consideration  of  his  paying  her  $100 
per  month  to  discharge  him  from  liability  for  the  money  due 
under  the  separation  agreement,  thm«  could  be  no  recovery, 
but  if,  on  the  other  hand,  plaintiff  was  not  guilty  of  a  breach  of 
the  contract  and  did  not  so  agree,  she  was  entitled  to  recover 
the  amount  unpaid  under  the  separation  agreement.    The 
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plaintiff  had  taken  the  boy  to  Nevr  Jersey  b^ore  the  defendant 
wrote  that  letter,  but  the  attention  of  the  court  was  not 
drawn  thereto  and  there  was  no  request  for  the  correction 
of  the  charge.  The  court  submitted  to  the  jury  a  summary 
of  the  plaintiff's  calculation  with  respect  to  principal  and 
interest.  The  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
for  $12,008.07,  which  is  amply  sustained  by  the  evidence. 

It  follows  that  the  judgment  and  order  shotdd  be  affirmed, 
with  costs. 

DowLiNG,  Smith  and  Merrell,  JJ.,  concur. 

GR££N^.AX7M,  J.: 

I  ^  ^neur  in  the  view  that  the  separation  agreement  was 
merged  in  the  decree;  and  I  also  conciu'  in  the  opinion  that 
the  power  to  modify  the  provisions  for  alimony  and  support 
of  the  children  is  not  retroactive  and  does  not  apply  to 
accrued  sums. 

Judgment  and  order  affirmed,  with  costs. ' 


Mary  Burke  and  Others,  Appellants,  v.  New  York 
University,  Respondent. 

Fizst  DeparUnent.  April  29,  1921. 

I>ead  bodies  —  complaint  stating  cause  of  action  for  unlawful 
dissection  of  body  —  duty  of  authorities  at  morgue  and  at  uni- 
versity to  which  body  transferred  to  ascertain  existence  of  relatives 
—  necessary  aUegations  of  complaint  in  action  for  wrongful 
dissection  —  dissection  without  coiuent  wrongful  act  under 
common  law  —  Justification  under  statute  for  dissection  of  body 
properly  pleaded  as  aflOrmative  defense  —  cremation  instead  of 
burial  after  dissection,  as  provided  by  Penal  Law,  §  2216,  is  wrongful 
act  —  complaint  stating  eauso  of  action  for  creniiiiiion  of  body. 

A  oomplttint  states  a  cause  of  aotioo.  for  unlawful  disseotbu  of  a  body, 
where  it  is  alleged  that  the  body  of  the  plaintiffs'  father  on  the  day  of 
his  death  at  a  hospital  was  transferred  to  a  morgue;  that,  although  ten 
days  thereafter  a  death  oertifloate  was  Med  and  a  permit  for  burial  in 
the  ofty  cemetay  issued,  the  body  was  turned  over  by  the  authorities 
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at  the  morpie  to  the  defendant  univeraity  authorised  to  receive  the  same 
under  certain  circumstances;  that  thereafter,  without  notice  to  the  plain- 
tiffs and  without  their  permission  or  consenti  the  body  was. dissected  and 
the  remains  cremated,  and  that  plaintiffs  left  an  address  where  th^y 
might  learn  anything  that  happened  to  their  father. 

While  it  was  the  duty  of  the  authorities  at  the  morgue  to  endeavor  to 
ascertain  whether  there  were  any  relatives  or  friends  of  the  deceased 
existing,  there  was  also  an  obligation  upon  the  defendant  to  make  reason- 
able inquiry  to  accomplish  the  same  object. 

Under  the  circumstances  it  was  only  necessary  for  the  plaintiffs  to  allege 
the  dissection  of  the  body  without  their  consent,  and  it  was  for  the  defend- 
ant to  plead  the  facts  which  justified  such  a  dissection. 

The  dissection  of  a  human  body  without  the  consent  of  the  relatives  or 
friends  is  under  the  common  law  a  wrongful  act. 

If  the  defendant  would  justify  such  an  act  under  any  special  statute  the 
facts  bringing  it  within  said  statute  and  authorizing  the  act  are  properly 
pleaded  as  an  aiBrmative  defense,  and  those  facts  need  not  be  negatived 
in  the  complaint  which  is  sufficient  if  a  wrong  under  the  common  law 
has  been  alleged. 

However,  irrespective  of  the  statement  of  the  cause  of  action  for  dissection, 
the  complaint  stated  a  cause  of  action  for  the  cremation  of  the  body, 
since  under  section  2215  of  the  Penal  Law  it  is  provided  that  after 
dissection  the  body  shall  be  burled. 

Appeal  by  the  plaintiffs,  Mary  Burke  and  others,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of 
the  defendant,  entered  in  the  office  of  the  clerk  of  the  coimty 
of  New  York  on  the  13th  day  of  February,  1920,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  New  York 
Special  Term  sustaining  defendant's  demurrer  to  the  com- 
plaint and  dismissing  the  complaint  upon  the  merits. 

James  F.  0' NeiU  of  counsel  [Mann  Trice^  attorney],  for 
the  appellants. 

Francis  W.  Aymar,  for  the  respondent. 

Smith,  J.: 

The  Qomplaint  alleges  ttat  the  plaintififs  are  the  only  next 
of  kin,  the  sons  and  daughter  of  one  John  Barry,  and  that 
he  died  on  the  19th  day  of  December,  1917,  and  at  the  time 
of  his  death  he  was  in  the  Central  Neurolo^cal  Hospital, 
on  Blaickwell's  Island,  and  his  body  was  transferred  on  that 
day  to  the  morgue  in  the  city  of  New  York;  that  on  the 
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twenty-ninth  of  December  following  a  death  certificate  was 
filed  in  the  health  department  and  a  burial  permit  for  burial 
in  the  city  cemetery  was  issued.  On  that  date  the  body 
was  not  buried,  but  was  turned  over  by  the  authorities  at 
the  morgue  to  the  defendant  corporation.  This  was  a  cor- 
poration authorized  to  receive  the  body  imder  certain  circiun- 
stances  under  the  statute  that  will  be  referred  to.  It  was 
held  by  them  until  February  19,  1918,  at  which  time  the 
body  was  dissected  and  the  remains  cremated.  It  is  further 
allied  that  the  plainti£fs  were  left  in  ignorance  even  of  the 
death  of  their  father,  and  upon  ascertaining  the  fact  they 
demanded  the  body  and  w^e  informed  that  it  had  been 
disposed  of;  that  they  never  gave  any  permission  or  consent 
to  the  dissection  of  the  body,  and  the  complaint  alleges  that 
such  dissection  and  destruction  of  the  remains  were  unlawful 
acts  of  the  defendant.  It  is  further  alleged  that  they  left 
an  address  where  they  might  learn  anything  that  happ^ied 
to  their  father.  It  does  not  allege  where  this  address  was 
left.  It  is  alleged  that  they  were  CathoUcs  and  that  they 
were  prevented  from  interring  the  remains  in  consecrated 
ground,  and  the  feelings  of  the  daughter  and  sons  were  out- 
raged and  they  were  greatly  shocked  and  wete  greatly  outraged 
in  their  religious  feelings  in  respect  to  the  mutilation  and 
destruction  of  the  corpse  of  their  father,  and  125,000  is 
demanded. 

The  demurrer  served  by  the  defendant  was  sustained,  the 
court  holding  that  the  complaint  did  not  state  a  cause  ot 
action. 

The  defendant  claims  its  right  to  dissect  under  section 
316  of  the  Public  Health  Law  (as  amd.  by  Laws  of  1913, 
chap.  335),  which  requires  any  hospital  or  morgue  having  any 
uninterred  corpse  in  its  lawful  possession  for  keeping  or  burial, 
which  has  not  been  placed  therein  in  the  usual  manner  by 
relatives  or  friends  for  that  purpose,  to  deliver  such  corpse 
under  specified  conditions  to  any  university  of  the  State 
having  a  medical  preparatory  or  medical  post-graduate  course. 
It  is  provided,  however,  that  "  No  corpse  shall  be  so  delivered 
or  received  if  desired  for  interment  by  relatives  or  friends 
within  forty-eight  hours  after  death,  or  if  known  to  have 
relatives  or  friends  without  the  assent  of  such  relatives  or 
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friends;  or  of  A  person  who  shall  have  expressed  a  desire  in 
his  last  illness  that  his  body  be  interred,  but  the  same  shall 
be  buried  in  the  usual  manner." 

The  ^>ecial  Term  held  that;  the  primary  duty  of  endeavoring 
to  ascertain  whether  there  were  relatives  or  friends  rested 
with  the  authorities  at  the  morgue  and  did  not  rest  with  the 
defendant  before  receiving  this  corpse  for  dissection.  (110 
Misc.  Rep.  27.)  I  think,  however,  that  there  is  also  an 
obligation  upon  the  medical  school  or  .university  to  make 
reasonable  inquiry.  There  iiB  no  allegation  in  the  complaint 
that  they  failed  to  make  reaaonable  inquiry. 

The  contention  of  the  plaintiffs  is  that  all  that  it  was 
necessary  to  cb  was  to  allege  a  dissection  without  their  consent 
and  that  it  was  for  the  d^endant  to  plead  the  facts  which  jus- 
tified such  a  dissection.  This  contention  is,  I  think,  well  made. 
The  dissection  of  a  human  body  without  the  consent  of  the 
rdatives  or  friends  is  under  the  common  law  a  wrongful  act« 
If  the  defendant  would  Justify  that  act  under  any  special 
statute,  the  facts  that  would  bring  the  defendant  within  the 
statute  and  authorize  the  act  are  properly  {beaded  as  an 
affirmative  defense.  Those  facts  need  not  be  negatived  in 
the  c(»nplaint,  which  is  sufficient  if  a  wrong  under  the  common 
law  has  been  alleged.  ^(Darcy  v.  Pretbyterian  Hospital,  202 
N.  Y.  259.) 

Irrespective,  however,  of  the  statement  of  the  oaoae  of 
action  for  the  dissection,  tiiie  eon^laint  states  a  cause  of 
action  for  the  cremation  of  the  body.  Under  section  2215 
of  the  Penal  Law,  it  is  provided  that  after  dissection  the 
body  shall  be  buried.  The  cremation  of  the  body  was,  there- 
fore, clearly  a  wrongful  act,  and  is,  I  thitik,  just  as  actionable 
as  the  dissection  itself.  .  *        ^m  ^?1 

The  judgmimt  must,  therefore,  be  reversed,  with  oosts, 
and  the  demurrer  overruled,  with  costs,  with  leave  to  defendant 
to  withdraw  the  demurrer  and  to  answer  on  payment  of 
said  costs. 

Clarke,  P.  J.,  Latjghlin,  Page  and  Merrell,  JJ.,  concur. 

Interlocutory  judgment  reversed,  with  costs,  and  d^nurrer 
overruled,  with  costs,  with  leave  to  defendant  to  withdraw 
demurrer  and  to  answer  on  payment  of  said  costs. 
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Benjamin  S.  Guinness  and  Others,  Respondents,  v.  Ph(enix 
Assurance  Company,  Limited,  of  London,  Appellant, 

First  De^paf  tment,  April  29»  1921. 

Appeal  —  failure  to  raise  question  at  trial  —  action  by  pledgees 
of  marine  insurance  certificates  —  right  of  resident  of  this  country 
to  recover  from,  British  corporation  under  policy  insuring  property 
of  (German  subject  —  state  of  war  in  country  in  which  corporation 
organised  as  affecting  right  to  recover  on  insurance  contract  in 
neutral  country  where  company  authorized  to  do  business  — 
recovery  against  corporation  of  friendly  goverzmient  where  excess 
of  amount  will  go  to  enemy  —  payment  of  excess  to  Alien  Property 
Custodian  —  recovery  of  expenses  incurred  defending  proceeding 
before  price  court  —  practical  eonstruction  by  parties  of  contract 
of  insurance. 

The  question  whether  the  plaintiffs  suing  as  pledgees  of  marine  insurance 
certificates  had  an  insurable  interest  in  the  property  insured,  not  having 
been  raised  at  the  trial,  wiU  not  be  oonsid^Md  on  appeal. 

In  an  action  brought  by  plaintiffs  as  pledgees  of  certain  certificates  of 
marine  insurance  which  included. war  risk  clauses  and  provided  against 
capture,  seizure,  etc.,  it  api>eared  that  the  defendant  was  a  British  cor- 
poration lawfully  doing  business  in  this  country  as  a  foreign  corporation; 
that  the  shipper  was  a  copartnership  consisting  of  several  persons,  residents 
of  Germany,  and  having  only  one  private  partner  residing  in  the  United 
States;  that  certain  lumber  was  delivered  to  a  steamer  for  transportation 
to  Sicily  via  Hamburg,  for  which  a  bill  of  lading  was  received,  and  that 
another  shipment  was  delivered  fc^*  transportation  to  Rotterdam.  Both 
shipments  were  made  to  one  of  the  copartners  residing  in  Qermany.  The 
policies  issued  contained  clauses  which  insured  against  the  risk  of  capture 
and  condemnation  as  prizes.  After  the  issuance  of  such  certificates  of 
insurance  war  was  declared  by  England  against  Qermany.  .  Both  of 
the  vessels  sailed  from  the  United  States  and  while  on  the  ocean  were 
directed  by  their  owners  to  proceed  to  Queenstown,  &eland,  where  they 
were  seized  as  prizes  and  condemnation  proceedings  were  instituted  and 
the  cargoes  condemned.  The  insurance  oortificaleft  were  izidai^sed  in 
blank  and  delivered  to  the  plaintiffs.  Held,  that  as  this  country  was  not 
at  war  with  Germany  at  the  time  of  these  transactions,  the  rights  accruing 
to  the  residents  of  this  country  could  not  be  forfeited  or  construed  by  any 
laws  of  Great  Britain  under  whose  sovereignty  the  defendant  corporation 
was  organized. 

It  is  not  objectionable  that  any  amount  over  and  above  the  sum  secured 
by  the  pledge  is  recovered  in  bcball  of  the  Gennan  cepartnersfaip,  since 
any  excess  recovcKed  would  be  pud  over  to  the  Alien  Prpperty  Custodian, 
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and  henoe  such  transaotion  would  not  be  open  to  the  objection  that  aid 
and  comfort  were  given  the  enemy. 

It  was  proper  to  allow  the  expenses  In  defending  the  condemnation  pro- 
ceedings before  the  priase  court,  since  the  war  risk  clause  contained  a 
provision  not  to  abandon  in  case  of  capture,  seizure  and  detention  until 
after  condemnation  of  property  insured,  nor  until  notice  of  said  condem- 
nation is  given  to  the  insuring  company,  which  provision  is  equivalent 
to  the  "sue  and  labor"  clause  usually  found  in  contracts  for  marine 
insurance. 

Moreover,  the  resistance  to  the  condenmation  proceedings  before  the  British 
court  made  at  the  request  and  with  the  co-operation  of  the  attorneys  for 
the  defendant  insurance  company  and  in  their  behalf,  as  well  as  in  behalf 
of  the  plaintiffs,  constituted  a  practical  construction  of  the  rights  and 
duties  of  the  plaintiffs,  so  that  a  recovery  for  the  expenses  is  directly 
within  the  terms  of  the  contract  of  insurance. 

Appeal  by  the  defendant,  Phoenix  Assurance  Company, 
Limited,  of  London,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  27th  day  of  May,  1920,  upon 
the  verdict  of  a  jury  rendered  by  direction  of  the  court,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  same 
day,  as  amended  by  an  order  entered  in  said  clerk's  oflSce  on 
the  11th  day  of  June,  1920,  denying  defendant's  motion  to 
set  aside  the  verdict  and  for  a  new  trial  made  upon  the  minutes. 

Herbert  Barry  of  counsel  [Barry^  Wainvrnght,  Thacher  & 
Symmersy  attorneys],  for  the  appellant. 

Alexander  B.  Siegel  of  counsel  [Arthur  B,  Brenner  with  him 
on  the  brief;  Van  Vorst,  Marshall  &  Smith,  attorneys],  for 
the  respondents. 

Smith,  J.: 

This  action  is  brought  by  the  plaintiffs  as  pledgees  of 
oertain  certificates  of  marine  insurance  issued  by  the  defend- 
ant, which  included  war  risk  clauses  which  provided  against 
capture,  seizure  or  destruction  by  men  of  war,  by  letters  of 
marque,  by  takings  at  sea,  arrests,  restraints  and  detainments 
of  kings,  princes  and  people,  authorized  by  and  in  prosecution 
of  hostilities  between  belligerent  nations.  The  action  is 
brought  upon  thirteen  certificates  issued  by  the  defendant  of 
which  twelve  certificates  cover  parcels  of  lumber  upon  the 
steamship  Miramichi,  and  one  parcel  on  the  steamship  Belgia. 


Digitized  by 


Googk 


GmNinffiss  v.  Phcenix  Assurance  Co.,  Ltd.  497 

App.  Dlv.  495]  First  Department,  April,  1981. 

The  defendant  is  a  company  organized  under  the  laws  of 
Great  Britain,  but  is  lawfully  doing  business  in  this  country 
as  a  foreign  corporation  duly  authorized  thereto.  The  shippers 
of  the  lumber  were  a  copartn^^hip  doing  business  imder  the 
name  of  Hugo  Forchheimer.  The  partnership  consists  of 
several  persons  who  were  residents  of  Germany.  One  pawner 
resided  in  the  United  States. 

Hugo  Forchheimer  on  July  8,  1914,  delivered  to  the  steamer 
Belgia,  at  New  Orleans,  La.,  certain  lumber  for  transportation 
to  Catania,  Sicily,  via  Hamburg,  and  received  a  bill  of  lading 
therefor.  About  July  15,  1914,  a  bill  of  exchange,  the  bill 
of  lading  and  invoice  for  the  lmnb«'  were  delivered  to  plain- 
tiffs by  Hugo  Forchheimer.  On  August  1,  1914,  the  defend- 
ant issued  to  Hugo  Forchheimer  a  certificate  of.  insurance 
which  contained  certain  clauses  which  covered  the  insured 
against  the  risk  of  capture  and  condemnation  as  a  prize. 
This  certificate  was  indorsed  by  Hugo  Forchheimer,  and 
transmitted  to  the  plaintiffs  August  6,  1914. 

On  July  28,  1914,  Hugo  Forchheimer  delivered  certain 
lots  of  lumber  to  the  steamship  Miramichi  for  shipment  to 
Rotterdam  and  received  bills  of  lading  therefor,  each  con- 
taining a  provision:  "  Notify  Hugo  Forchheimer,  Frankfort, 
Germany."  The  bills  of  lading  and  invoices  for  that  lumber 
were  transmitted  to  the  plaintiffs  about  July  28,  1914,  the 
date  of  their  issuance.  On  the  same  day,  July  28,  1914,  the 
defendant  issued  a  policy  of  iasurance  for  each  shipment  as 
appears  by  the  certificate  of  insurance  issued  by  the  defendant 
August  4,  1914,  to  take  the  place  of  the  said  ''  policy.*'  The 
certificates  each  contained  clauses  which  covered  the  insured 
against  the  risk  of  capture  and  condemnation  as  a  prize. 
These  transfers  to  plaintiffs  were  to  secure  payment  of  moneys 
theretofore  advanced. 

On  the  same  day,  August  foiui^h,  but  after  the  issuance 
of  the  certificates  of  insurance,  war  was  declared  by  England 
against  Germany.  Prior  to  August  4,  1914,  both  of  the 
vessels  named  above  salted  from  the  United  Stat^  and  while 
on  the  ocean  after  war  had  been  declared  they  were  directed 
by  their  owners  to  proceed  to  Queenstown,  Ireland,  where 
prior  to  August  31,  1914,  the  vessels  and  cargoes  were  seized 
App.  Dnr.— Vol.  CXCVI.        32 
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as  prues  and  proceedings  for  condemnation  were  instituted 
and  the  cargoes  were  condemned  as  prizes  about  December 
2,  1916.  On  or  about  August  29,  1914,  these  last  certificates 
of  insurance,  indorsed  in  blank  by  Hugo  Forchheimer,  were 
delivered  by  his  representative  to  the  plaintiffs.  On  Septem- 
ber 5,  1914,  a  paper  purporting  to  assign  the  lumber  to  the 
plaintiffs  was  executed  and  sent  to  plaintiff^  by  Hugo 
Forchheimer. 

The  certificates  of  insurance  were  forms  used  in  all  business 
in  this  country.  F.  Herrmann  &  Co.  were  managers  of  the 
defendant  in  New  York  having  charge  of  business  written 
in  this  coimtry,  and  E.  T.  Barry  &  Co.  were  general  agents  at 
New  Orleans,  La.,  and  the  forms  above  mentioned  used  in 
this  instance  had  the  names  of  the  managers  as  well  as  of 
E.  T.  Barry  &  Co.  printed  on  them.  These  certificates  were 
only  valid  when  countersigned  by  E.  T.  Barry  &  Co. 

The  plaintiffs  have  three  other  causes  of  action.  Two  of 
them  were  for  expenses  in  defending  the  condemnation  pro- 
ceedings *  before  the  Prize  Court  in  Great  Britain,  and  the 
third  for  $2,500  possible  future  expenses.  This  last  cause 
of  action  was  abandoned  before  the  trial.  The  judgment 
directed  by  the  court  was  for  the  full  amount  of  the  thirteen 
certificates  of  deposit  and  for  the  expenses  incurred  in  defend- 
ing the  condemnation  proceedings  hereinbefore  mentioned. 

The  first  question  raised  by  .the  appellant  in  its  brief  is 
that  the  plaintiffs  had  no  insurable  interest  in  the  property 
insured.  This  question  was  not  raised,  however,  at  the  trial 
and  we  do  not  deem  it  necessary  to  consider  it  hera  If  the 
question  had  been  r^sed  upon  the  trial  the  plaintiffs  might 
have  made  further  proof  as  to  their  rights  as  pledgees  of  such 
pdides  or  certificates  to  secure  moneys  theretofore  advanced 
upon  the  cargoes  which  were  in  fact  insiu^.  It  is  imnecessary 
to  cite  authoritiesi  however,  to  the  proposition  that  a  defend- 
ant must  by  proper  request  at  the  Trial  Term  urge  the  objec- 
tions which  he  may  have  to  the  plaintiff's  recovery  and  cannot 
for  the  first  time  raise  such  questions  in  an  appellate  court, 
especially  as  this  defense  was  not  pleaded  and  where  the 
defendant  might  have  shown  other  facts  which  would  have 
made  the  defense  unavailing. 

The  second  question  raised  by  the  appellant  is  as  to  the 
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right  of  residents  of  this  country  to  recover  from  a  British 
corporation  under  a  policy  insuring  property  of  a  German 
subject  against  war  risk,  where  the  pr(^)«ty  was  seized  by 
the  British  after  war  was  declared  between  Great  Britain 
and  Germany.  This  d^ense  was  dismissed  at  the  trial  and 
we  are  of  opinion  that  the  defendant  has  no  cause  of  complaint 
as  against  this  ruling.  This  British  company  had  its  main 
office  in  this  coimtry  in  New  York  city,  its  general  agents 
were  here.  It  had  an  office  in  New  Orleans,  from  which 
point  this  lumber  was  shipped.  It  was  authorized  to  do 
business  in  New  York  and  also  in  Louisiana.  The  contract 
was  made  in  this  country.  The  insurance  was  payable  here. 
Contracts  by  such  a  corporation  having  authority  to  do 
business  in  this  country,  here  made  and  to  be  here  performed, 
ore  held  to  be  domestic  contracts  to  be  governed  by  our  laws 
and  not  by  the  laws  of  Great  Britain.  We  were  not  at  war 
with  Germany  at  the  time  of  these  transactions,  and  rights 
lit  least  accruing  to  the  residents  of  this  country  cannot  be 
forfeited  or  construed  by  any  laws  ot  Great  Britain  under 
whose  sovereignty  the  defendant  corporation  was  oi^anized. 
(Morgan  v.  Mutual  Benefit  Life  Ins.  Co.,  189  N.  Y.  447; 
Fletcher  Corp.  §  5722;  Morawetz  Corp,  [2d  ed.]  §  967;  Boehme 
V.  Batt,  51  N.  J.  Eq.  541-549;  Poirpotn*  Mfg.  Co.  v.  Watch 
Co.,  161  Penn.  St.  17;  Whit^  v.  Howard,  38  Conn,  342;  Warren 
V,  Fir^  NoHonal  Bmh  of  Columbus,  149  111.  9;  Marline  v. 
IrUemoiti&mi  Uf^  Inwrame  Society,  53  N.  Y.  339.) 

It  is  further  contended,  howev^,  by  the  defendant  that 
even  though  the  plsuntiffa  may  sue  to  recover  the  amount  of 
money  due  to  them  secured  by  this  pledge,  the  action  cannot 
be  maintained  because  the  pledgees  have  recovered  the  full 
amount  of  the  insurance  certfficates,  and  any  part  thereof 
over  and  above  the  amount  secured  by  pledge  is  recovered  in 
behalf  of  the  German  copartnership,  Germany  beii%  at  war  with 
Great  Britain  at  the  time  of  the  seizure.  In  Birge-Forhe%  Co. 
V,  Heye  (251  U.  S.  317)  Mr.  Justice  Holmes  says:  "  Thwe  is 
nothing  ^  mysteriously  noxious  ^  *  *  *  in  a  judgment  for  an 
alien  enemy.  Objection  to  it  in  these  days  goes  only  so  far  as  it 
would  give  aid  and  comfort  to  the  other  side.  [Citing  authori- 
ties.] Such  aid  and  comfort  were  prevented  by  the  provision 
that  the  simi  racovered  should  be  paid  over  to  the  Alien 
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Property  Custodiaa,  and  the  judgment  in  this  respect  was 
correct.  When  the  alien  enemy  is  defendant  justice  to  him 
may  require  the  suspension  of  the  case."  (Citing  authorities.) 
In  the  case  at  bar,  however,  within  the  account  presented  by 
the  plaintiffs,  the  judgment  recovered  does  not  equal  tl^ 
amount  for  which  the  certificates  were  held  in  pledge  so  that 
any  sum  recovered  here  will  belong  to  the  plaintiffs  who  are 
residents  of  this  country,  and  no  part  thereof  will  be  collected 
for  the  benefit  of  the  subjects  of  Germany.  Further,  the 
war  between  Germany  and  En^and  has  now  ceased.  Subjects 
of  Germany  may  now  bring  action  for  any  debt  owing  by  a 
British  subject,  and  even  if  this  German  firm  would  be 
entitled  to  any  of  the  proceeds  which  it  might  theoretically 
use  for  the  benefit  of  the  foreign  government,  this  country  has 
full  protection  in  the  right  of  the  Alien  Property  Custodian 
to  take  and  hold  the  proceeds  of  the  recovery  imtil  peace 
shall  have  been  declared. 

When  we  consider  the  reason  of  the  rule  forbidding  a  suit^ 
by  an  alien  enemy,  this  judgment  should  hot,  in  any  event, 
be  now  reversed,  when  the  full  proceeds  of  this  judgment  will 
pass  to  the  plaintiffs,  residents  of  this  country. 

The  judgment  is  further  challenged  in  the  allowance  to 
the  plaintiffs  of  expenses  in  defending  the  condemnation  pro- 
ceedings before  the  British  Prize  Court.  It  is  not  questioned 
tliat  if  this  policy  contained  a  ^'  sue  and  labor  "  clause,  this 
expense  would  constitute  a  proper  claim  against  the  defendant. 
In  the  war  risk  clause  is  contained  this  provision:  "  Warranted 
not  to  abandon  in  case  of  capture,  seizure  or  detention  until 
after  condemnation  of  property  insured,  nor  until  00  days  after 
notice  of  said  condemnation  is  given  to  this  company."  This 
clause  is,  as  I  read  it,  equivalent  to  the  '*  sue  and  labor  " 
clause  usually  found  in  contracts  for  marine  insurance,  and  if 
not,  the  resistance  to  this  condemnation  was  made  at  the 
request  and  with  the  co-operation  of  the  attorneys  for  the* 
insurance  company  and  in  their  behalf,  as  well  as  in  behalf 
of  the  plaintiffs,  which  constitutes  in  my  judgment  a  practical 
construction  of  the  rights  and  duties  of  the  plaintiffs  in 
defending  these  condemnation  proceedings  before  the  British 
court,  so  that  the  recovery  for  the  expenses  thereof  is,  as  I 
interpret  the  contract,  directly  within  its  terms. 
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For  the  reasons  thus  indicated,  we  are  of  opinion  that  the 
verdict  directed  by  the  Trial  Term  was  authorized  and  the 
judgment  thereupon  entered  and  the  order  appealed  from 
should  be  affirmed,  with  costs. 

Clarke,  P.  J.,  Dowling,  Page  and  Greenbaum,  JJ., 
concur. 

Judgment  and  order  affirmed,  with  costs. 


Sanitary  Fire  Proofing  &  Contracting  Co.,  Inc.,  Respond- 
ent, V.  FiNKEL  Umbrella  Frame  Co.,  Inc.,  Appellant. 

First  Department,  April  29,  1921. 

Lftndlord  and  tenant  —  question  of  fact  as  to  whether  extension  of 
lease  also  extended  option  therein  for  renewal. 

It  is  a  question  of  fact  under  all  the  circumstances  surrounding  the  extension 
of  a  lease  whether  it  was  the  intention  of  the  parties  thus  to  extend  t&e 
right  to  exercise  an  option  for  renewal  therein,  where  by  the  correspondence 
between  the  parties  confirming  an  oral  agreement  for  the  extension  of  the 
lease,  the  extension  of  the  right  to  exercise  the  option  is  not  dearly 
indicated. 

Appeal  by  the  defendant,  Finkel  Umbrella  Frame  Co., 
Inc.,  from  an  order  and  determination  of  the  Appellate  Term 
of  the  Supreme  Court,  First  Judicial  Department,  entered 
in  the  office  of  the  clerk  of  the  Appellate  Term  on  the  24th 
day  of  June,  1920,  affirming  the  final  order  of  the  Municipal 
Court  of  the  City  of  New  York,  Borough  of  Manhattan, 
First  EHstrict,  in  summary  proceedings,  in  favor  of  the  plaintiff, 
upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court. 

David  L.  PodeU  of  counsel  [/•  J.  Podell  and  Joseph  A.  Corr 
with  him  on  the  brief],  for  the  appellant, 

John  S.  RitsseU  of  coimsel  [Davenport  cfe  Comer,  attorneys], 
for  the  respondent. 

Smith,  J.: 

The  defendant  was  the  tenant  of  the  plaintiff  of  certain 
premises  described  in  the  petition,  used  for  factory  pmposes. 
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Under  the  lease  the  origmal  rental  was  $800  from  September 
1,  1916,  to  September  1,  1917;  $850  from  September  1,  1917, 
to  September  1,  1918,  The  defendant  was  given  an  option 
to  renew  the  lease  for  six  years  and  four  months  from  Septemb^ 
1,  1918,  to  January  1,  1925,  for  the  annual  rental  of  $900 
payable  monthly  in  advance,  but  was  required  to  give  notice 
of  its  choice  to  exercise  the  option  on  or  before  June  1,  1618.. 

In  October,  1917,  the  parties  had  a  conference,  wherein', 
it  is  claimed  by  the  defendant  that  it  was  agreed  orally  that* 
the  defendant  might  remain  in  possession  another  year  and 
have  the  time  to  exercise  the  option  extended  for  a  year. 
Plaintiff  admitting  the  extension  of  the  tenancy  for  a  year, 
denies  any  agreement  to  extend  the  option  contained  in  the 
lease.  The  agreement  was  afterwards  put  in  writing  by  thrae 
letters.  In  the  first,  dated  September  29,  1917,  the  defendant 
wrote:  "  We  would  appreciate  your  confirming  our  verbal 
conversation  in  reference  to  the  extension  of  our  lease  for 
the  period  of  one  year."  That,  it  seems,  was  not  answered. 
On  December  28,  1917,  the  defendant  again. wrote:  "We 
would  appreciate  your  confirming  our  conversation  with  your 
Mr.  Gerard  regarding  the  extension  for  a  period  of  one  or 
two  yoars,  at  your  convenience,  of  the  lease  now  hdd  by  us, 
with  the  same  conditions  and  privileges  as  stated  in  this 
lease."  On  January  11,  1918,  the  plaintiff  answered:  "  In 
answer  to  your  request  of  letter  dated  December  28th,  1917, 
would  say  your  lease  can  be  extended  for  one  year,  at  same 
terms  and  conditions  as  present  lease  which  you  hold  with 
the  Sanitary  Fire  Proofing  &  Contracting  Company."  On 
May  29,  1919,  the  defendant  gave  notice  that  it  exercised  its 
option  for  the  full  period  until  the  1st  of  January,  1925,  ab 
$900  a  year.  In  answer  to  that  the  plaintiff  wrote  that  the 
defendant  misunderstood  the  arrangement  as  to  the  further 
option  and  said:  "  If  you  will  refer  to  your  letter  of  September 
29th,  1917,  you  will  then  see  that  under  clause  3  of  the  lease, 
you  exercised  your  option  for  one  year,  which  was  confirmed 
by  us  by  letter  on  January  11, 1918.  Under  the  circumstances, 
your  tenancy  expires  on  August  31st,  1919." 

This  correspondence  was  construed  by  the  Municipal  Court 
as  matter  of  law  as  not  extending  the  privilege  of  the  option 
beyond  September  1,  1918,  although  the  lease  of  the  premises 
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was  extended.    It  is  pointed  out  that  the  lease  contained 
conditions  and  also  contained  privileges  other  than  the  option 
privilege.  •  The  request  was  for  a  renewal  of  the  lease  for  one 
year  with  the  same  conditions  "  and  privileges.*'    The  answer 
was  the  continuation  for  one  year  with  the  ''  same  terms  and 
conditions,"  but  did  not  say  "  the  same  privileges."    Under 
the  original  lease  notice  of  this  option  to  extend  the  lease  until 
January  1,  1925,  was  to  have  been  given  before  June  1, 1918. 
The  request  was  for  an  extension  of  the  lease  for  one  or  two 
years.   The  extension  was  for  one  year  under  the  "  same  terms 
and  conditions  "  as  existed  in  the  old  lease.    There  is  no 
claim  in  either  oral  conversation  or  written  papers  that  there 
was  any  specification  as  to  any  other  date  when  notification 
of  an  intent  to  exercise  the  option  should  be  extended.     The 
evidence  of  the  plaintiflp  is  to  the  effect  that  there  was  no 
request  for  that,  but  that  the  defendant  was  contemplating 
constructing  a  factory  of  its  own,  and  only  desired  an  extension 
of  the  lease  for  one  or  two  years  in  order  to  get  its  own  factory 
ready  and  that  there  was  no  contemplation  of  extending  the 
right  to  exercise  the  option  to  take  until  January  1,  1925. 
Whether  by  these  writings  the  parties  agreed  that  the  right 
to  exercise  the  option  shall  also  be  extended  to  be  exercised 
by  June  1,  1919,  is  not  clearly  indicated.    With  this  ambiguity 
it  became  a  question  of  fact  under  all  the  circumstances 
surrounding  this  extension  of  the  lease,  whether  it  was  the 
intention  of  the  parties  thus  to  extend  the  right  to  exercise 
this  option.    This  question  of  fact  should  have  been  resolved 
by  the  jury  and  not  by  the  court,  and  the  holding  of  the 
court  that,  as  matter  of  law,  the  right  to  exercise  the  option 
was  not  extended  was  unauthorized. 

The  determination  of  the  Appellate  Term  and  the  judgment 
of  the  Municipal  Court  should  be  reversed  and  a  new  trial 
granted  in  the  Municipal  Court,  with  costs  in  all  courts  to 
appellant  to  abide  the  event. 

Clabke,  p.  J.,  DowLiNG,  Merrell  and  Greenbaum,  JJ., 
concur. 

Determination  and  judgment  reversed  and  new  trial  ordered, 
with  costs  in  all  courts  to  appellant  to  abide  event. 
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Arthur  H.  Lamborn  and  Others,  Copartners,  Doing  Business 
under  the  Firm  Name  and  Style  of  Lamborn  &  Company, 
Respondents,  v.  The  Lake  Shore  Banking  and  T^ust 
Company,  Appellant. 

First  Department,  April  29,  1921. 

Banks  and  banking  —  laUure  to  strictly  obserya  terms  and  conditions 
of  letter  of  credit  is  bar  to  action  against  bank  thereon  —  bank 
issuing  letter  of  credit  has  no  concern  with  questions  arising 
between  seller  and  purchaser. 

A  party  entitled  to  draw  against  a  letter  of  credit  must  strictly  obsen^e 
the  terms  and  conditions  under  which  the  credit  is  to  become  available, 
and  if  he  does  not,  and  the  bank  refuses  to  honor  his  draft,  he  has  no 
cause  of  action  against  the  bank. 

Hence,  a  bank  is  not  liable  on  a  letter  of  credit  authorizing  the  drawing  of 
drafts  at  a  specified  amount  against  bills  of  lading  for  **  Java  white 
granulated  sugar  "  and  providing  that  such  bills  of  lading  must  be  made 
out  to  the  order  of  the  bank  and  together  with  the  invoice  must  accompany 
the  drafts,  where  it  appears  that  bills  of  lading,  made  out  to  the  order 
of  the  plaintiff  and  indorsed  in  blank  accompan3dng  a  draft  drawn  on 
such  letter  of  credit  for  the  full  amount  thereof  **  with  exchange,"  describe 
the  sugar  as  *'  Java  white  sugar,"  and  that  no  copy  of  the  invoice  was 
sent  to  the  biuik. 

Such  a  letter  of  credit  constitutes  the  sole  contract  with  the  shipper,  and 
the  bank  has  no  concern  with  any  question  which  may  arise  between 
the  seller  and  purchaser  of  the  merchandise  for  the  purchase  price  of 
which  the  letter  of  credit  was  issued. 

Appeal  by  the  defendant,  The  Lake  Shore  Banking  and 
Trust  Company,  appearing  specially  for  the  purpose  of  moving 
to  vacate  the  warrant  of  attachment  herein,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  25th  day  of  March,  1921,  denying  defendant's  motion 
to  vacate  and  set  aside  the  said  warrant  of  attachment. 

Nathan  Ottinger  of  counsel  [WiUiam  L.  Ransom  and  Robert 
E.  C(mlson  with  him  on  the  brief;  Whitman,  Ottinger  & 
Ransom,  attorneys],  for  the  appellant. 

Louis  0.  Van  Doren,  for  the  respondents. 
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Smith,  J.: 

This  action  is  brought  upon  a  letter  of  credit.  The  letter 
of  credit  reads  as  follows: 

"  The  Lake  Shoes  Banking  &  Trust  Co. 

"  Cleveland 

"  Letter  of  Credit  No.  102: 

"  S2ft,561-92.  CLEVBLAjra,  May  2l8t,  1920. 

"  Lamborn  &  Company, 

"  132  Front  Street, 

"  New  York  City: 

"  Dear  Sirs. —  We  hereby  authorize  you  to  value  on  the 
Royal  Bank  of  Canada,  New  York  City,  for  account  of  The 
Ohio  Confection  Company,  Cleveland,  Ohio,  up  to  an  aggregate 
amount  of  Twentynsix  thousand  five  hundred  sixty-one  and 
ninety-two  cents  available  by  your  drafts  at  sight  against 
Bills  of  Lading  for  550  bags  Java  White  Granulated  Sugar, 
224  pounds  to  the  bag,  price  22c  less  2%  duty  paid,  f.  o.  b. 
cars  Baltimore,  Maryland.  Landed  Weights,  August  and 
September  delivery  from  Java. 

^'  Bills  of  Lading  for  such  shipment  must  be  made  out  to 
the  order  of  The  Lake  Shore  Banking  &  Trust  Company  of 
Cleveland  and  together  with  invoice,  must  accompany  the 
drafts. 

'^  The  amount  of  each  draft  negotiated  together  with  date 
of  negotiation  must  be  endorsed  on  back  hereof. 

"  A  duplicate  of  such  Invoice,  together  with  one  copy  of 
Bill  of  Lading  must  be  sent  by  the  bank  or  banker  n^otiating 
draft  direct  to  The  Lake  Shore  Banking  &  Trust  Company 
of  Cleveland,  by  mail,  attaching  to  the  draft  a  statement 
to  this  effect. 

''  Any  draft  drawn  under  this  credit  must  state  that  it 
is  '  drawn  under  Letter  of  Credit  L.  S.  B.  &  T.  No.  102 
dated  Cleveland,  May  21st,  1920,'  and  must  be  advised 
to  The  Lake  Shore  Banking  &  Trust  Company,  Cleveland, 
Ohio. 

"  We  hereby  agree  with  bona  fide  holders  that  all  drafts 
issued  by  virtue  of  this  credit  and  in  accordance  with  the 
above  stipulated  terms,  shall  meet  with  due  honor  upon 
presentation  at  the  office  oi  the  Royal  Bank  of  Canada,  New 
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York  City,  if  drawn  and  negotiated  on  or  before  November 

'  ■  "  Yours  respectfully, 

"  THE  LAKE  SHORE  BANKING  &  TRUST  CO." 

Bills  of  lading  were  attached  to  the  draft  which  described 
the  sugar  as  650  bags  of  *'  Java  white  sugar."  No  copy  of 
the  invoice  was  sent  to  the  defendant  and  the  draft  drawn 
upon  the  defendant  calls  for  the  full  amount  thereof  *'  with 
exchange."  The  authorities  are  uniform  to  the  effect  that 
this  letter  of  credit  constitutes  the  sole  contract  with  the 
shipper  and  that  the  bank  issuing  the  letter  of  credit  hss 
no  concern  with  any  question  which  may  arise  between  the 
vendor  and  vendee  of  the  merchandise  for  the  purchase  price 
for  which  the  letter  of  credit  was  issued.  {Ffey  &  Son,  Inc., 
V.  Sherburne  Co.,  193  App.  Div.  849;  American  Steel  Co.  v. 
Irving  National  Bank,  266  Fed.  Rep.  41 ;  Bank  of  Montreal  v. 
Recknagel,  109  N.  Y.  482.) 

Under  the  terms  of  the  letter  of  credit  this  draft  could 
only  be  drawn  against  a  bill  of  lading  for  Java  white  granulated 
sugar.  The  bill  of  lading  attached  to  this  draft,  therefore, 
did  not  comply  with  the  terms  of  the  letter  of  credit,  inasrauch 
as  the  sugar  described  therein  was  simply  "  Java  white  sugar." 
Affidavits  are  presented  on  the  part  of  the  plaintifiF  which 
tend  to  show  that  Java  white  granulated  sugar  was  not  only 
known  in  the  market  as  Java  white  sugar,  but  was  the  only 
white  sugar  shipped  from  Java.  These  affidavits  are  to  an 
extent  contradicted  upon  this  point  by  the  affidavits  of  the 
defendant.  Btit  with  this  fact  the  defendant  is  not  concerned. 
It  is  clear  that  the  defendant  is  not  under  obligation  to  investi- 
gate and  ascertain  whether  the  contract  between  the  vendor 
and  vendee  has  been  fulfilled.  The  only  contract  which 
the  defendant  has  made  was  to  honor  the  vendor's  drafts 
as  against  the  bill  of  lading  for  '^  Java  white  granulated 
sugar." 

The  letter  of  credit  provided  that  the  bills  of  lading  for 
this  shipment  must  be  made  out  to  the  order  of  the  Lake 
Shore  Banking  and  Trust  Company,  whereas  they  were  made 
out  to  the  order  of  the  plaintiff  and  indorsed  in  blank.  If  the 
bill  of  lading  read  to  the  order  of  the  defendant,  it  could 
only  be  negotiated  by  the  defendant's  indorsement;  having 
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been  made  out  to  the  plaintiff's  order,  it  could  only  be  nego- 
tiated by  plaintiff's  indorsement,  and,  when  indorsed  in  blank, 
could  be  negotiated  by  delivery  (Pers.  Prop.  Law,  §§  214, 
217,  as  added  by  Laws  of  1911,  chap.  248),  and  title  to  the 
goods  would  pass  by  such  negotiation,  (Pers.  Prop.  Law,  §  218, 
as  added  by  Laws  of  1911,  chap.  248.)  Furthermore,  while 
the  goods  were  in  possession  of  the  carrier  for  which  a  bill  of 
lading  to  the  order  of  the  plaintiff  had  been  issued,  there  was 
the  liability  that  the  goods  or  the  bill  of  lading  might  be 
attached  by  the  plaintiff's  creditors  and  the  negotiation  of 
the  bill  enjoined.  (Goldstein  v.  Societa  Veneziana,  etc.y  193 
App.  Div.  168.)  The  requirement  that  the  bills  of  lading  must 
be  made  out  to  the  order  of  the  trust  company  was,  therefore, 
an  unportant  condition  of  the  letter  of  credit.  Furthermore, 
the  letter  of  credit  was  "  up  to  an  aggregate  amount  of 
$26,561.92.''  Thei  diraft  waa  for  the  full  amount  "with 
exchange,"  thus  calling  for  payment  of  an  amount  in  excess 
of  the  credit.  A  party  who  is  entitled  to  draw  against  a 
letter  of  credit  must  strictly  observe  the  tenns  and  conditions 
under  which  the  credit  is  to  become  available,  and  if  he  does 
not,  and  the  bank  refuses  to  honor  his  draft,  he  has  no  cause 
of  action  against  the  bank. 

The  plaintiffs  rely  upon  a  clause  in  the  opinion  in  Bank 
of  Montreal  v.  Recknagel  (supra) ^  where  it  is  said:  "  The 
agreement  of  the  parties  called  for  a  particular  statement  in 
the  bill  of  lading  to  accompany  the  drafts,  and  that  stated 
ment,  or  the  existence  of  facts  which  would  have  authorized  it, 
is  a  condition  precedent  to  defendants'  responsibility  to 
respond  to  plaintiff's  demand."  But  that  was  a  case  where 
the  bank  had  honored  the  letter  of  credit  and  was  seeking  to 
recover  from  the  consignee  moneys  paid  thereupon.  In  such 
a  case  if  the  bank  has  actually  paid,  in  accordance  with  its 
contract  with  the  consignee  under  which  the  bill  was  issued, 
a  recovery  mi^t  well  be  allowed  even  though  the  bill  of 
lading  did  not  specifically  conform  to  the  terms  of  the  letter 
of  credit  which  was  the  contract  actually  made  with  the 
consignor.  In  the  case  at  bar  the  defendant  stands  upon  its 
contract  recited  in  the  letter  of  credit  and  it  would  cause 
serious  embarrassment  to  banks  issuing  such  letters  if  such 
banks  were  required  to  pay  upon  bills  of  lading  against  which 
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the  letter  of  credit  was  issued  which  did  not  conform  to  the 
bill  of  lading  as  required  to  be  drawn  acoompanjring  the  draft 
which  the  bank  had  promised  to  pay. 

The  order  should,  therefore,  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  to  vacate  the 
attachment  granted,  with  ten  dollars  costs. 

Clakke,  p.  J.,  DowLiNG,  Page  and  Grbenbaum,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs. 


Elizabeth  Mount,  Appellant,  v.  Richard  H.  Mount  and 
Others,  Respondents,  Impleaded  with  Clarence  M.  Davis 
and  Others,  Appellants,  and  St.  Mary's  Free  Hospital 
FOR  Children,  a  Corporation,  and  Another,  Defendants. 

First  Department,  April  29,  1921. 

Trufto  —  tastamentttry  trust  for  life  with  proviiion  for  division  of 
remainder  into  shares  to  be  held  in  tnist  for  lives  of  chUdren  of 
nephew  then  living  is  valid  —  chUdren  living  at  death  of  testatrix 
entitled  to  take  —  aUowanoe  of  compensation  to  special  guardian 
must  be  commensurate  with  work  done. 

Where  a  testatrix  devised  and  bequeathed  all  her  real  and  personal  property 
to  trustees  in  trust  for  the  benefit  of  her  sister  during  the  term  of  her 
natural  life,  and  further  provided  that  after  the  death  of  her  sister  her 
executors  or  the  survivor  of  them  should  divide  the  residuary  estate, 
both  real  and  personal,  into  as  many  shares  of  equal  value  as  would  make 
one  for  each  of  the  children  then  living  of  her  nephew,  and  one  for  the 
lawful  issue  collectively  of  each  of  the  children  of  the  nephew  who  may 
then  have  died  leaving  such  issue,  said  shares  to  be  held  in  trust  for  the 
lives  of  the  children,  such  disposition  of  the  testatrix's  property  is  valid, 
notwithstanding  subsequent  life  estates  given  to  such  children  as  might 
be  bom  after  the  death  of  the  testatrix  would  be  void. 

Inasmuch  as  there  were  no  children  bom  to  the  nephew  after  the  death 
of  the  testatrix,  the  two  children  living  at  the  death  of  the  first  bene- 
ficiary were  each  entitled  to  a  life  estate  of  one-half  of  the  said  trust  fund. 

The  fact  that  an  estate  is  large  in  amount  warrants  the  allowance  to  a 
special  guardian  only  of  such  sum  as  would  represent  a  fair  compensa- 
tion for  the  work  which  he  has  done,  although  the  amount  involved  is  a 
fact  to  be  considered  in  determining  the  allowance. 
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Appeal  by  the  plaintiff^  Elizabeth  Mount,  and  by  the 
defendants,  Clarence  M.  Davis  and  others,  from  parts  of  an 
interlocutory  judgment,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  7th  day  of  December,  1920, 
on  the  decision  of  the  court,  rendered  after  a  trial  at  the  New 
York  Special  Term. 

WiUiam  H.  Hamilton  of  counsel  [Norman  C.  Conklin  with 
him  on  the  brief;  Hamilton  &  Freemany  attorneys],  for  the 
appellants  EUzabeth  Mount  and  others. 

Samuel  Crook  of  counsel  [Crook  &  Carney,  attorneys],  for 
the  appellant  Elizabeth  Mount,  as  executrix,  etc. 

Howard  C.  Taylor  of  counsel  [Baiierdorf  &  Taylor,  attorneys], 
for  the  appellants  Alice  De  Gray  Desvemine  and  others. 

Damd  B.  Simpson,  for  the  appellants  Davis  and  others. 

James  A.  0^ Gorman  of  counsel  [Lanman  Crosby  with  him 
on  the  brief;  Almuth  C.  Vandiver,  guardian  ad  litem;  Clarence 
J.  Hand  and  Joseph  M.  Adrian,  Jr.,  attorneys],  for*  the 
respondents  trustees  and  others. 

John  M.  Perry  of  counsel  [Francis  C.  Nickerson  with  him 
on  the  brief],  for  the  respondent  Elizabeth  Jane  Mount. 

Addison  A.  Van  Tine,  for  Helen  R.  Leslie,  as  executrix,  etc. 

Smith,  J.: 

Charlotte  A.  Mount  died  in  1904  at  the  age  of  eighty  years. 
She  was  never  married.  The  trust  provisions  of  the  will  in 
question  are  found  in  paragraphs  7  and  9  of  the  will  luid  are 
as  follows: 

"  Seventh.  I  give  and  devise  to  my  executors  the  lot  and 
buildiDg  thereon  known  as  No.  239  West  Fourteenth  Street 
in  the  City  of  New  York,  which  they  shall  hold  as  trustees 
upon  the  following  trust,  viz:  to  collect  and  receive  the  rents 
thereof  and,  after  paying  therefrom  taxes,  insurance,  repairs 
and  charges  of  agency,  to  pay  the  net  amoimt  of  such  rents  to 
Charlotte  M.  Rowley,  during  the  period  of  her  natural  life. 
In  case  she  should  die  leaving  lawful  issue  her  surviving  such 
issue  shall  collectively  take  her  share.  In  case  the  said 
Charlotte  M.  Rowley  die  without  leaving  lawful  issue  the  said 
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premises  239  West  Fourteenth  Street  shaJl  become  part  of  my 
residuary  estate  and  be  disposed  of  as  directed  in  the  Ninth 
clause  of  this  my  will." 

"  Ninth.  I  give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  estate,  real  and  personal  of  what  nature 
or  kind  soever  and  wheresoever  situated,  to  my  executors  who 
shall  qualify  as  such  under  the  Thirteenth  clause  of  this  my 
will  as  trustees  upon  the  following  trusts:  To  lease  and 
manage  the  real  estate,  to  invest  and  reinvest  the  personal 
estate,  to  collect  and  receive  the  rents,  interest  and  income 
of  such  real  and  personal  estate,  and  to  pay  over  to  vay 
sister  Susan,  the  entire  net  amount  of  such  rents,  interest 
and  income  during  the  term  of  her  natural  life.  Immediately 
after  the  death  of  my  said  sister,  my  said  executors  or  the 
survivor  of  them  as  such  trustees  shall  divide  the  said  residuary 
estate  (real  and  personal)  into  as  many  shares  of  equal  value 
as  will  make  one  for  each  of  the  children  then  living  of  my 
nephew  Richard  H.  Moimt,  and  one  for  the  lawful  issue 
collectively  of  each  of  the  children  of  my  said  nephew  (if 
any)  who  may  then  have  died  leaving  such  issue,  and  shall 
set  apart  one  of  such  shares  to  each  child  then  Uving,  and  one 
to  such  issue  collectively  of  each  deceased  child  which  shares 
shall  be  designated  as  the  property  of  such  parties  respectively 
and  my  executors  shall  keep  separate  accounts  of  such  respec- 
tive shares. 

"  My  said  executors  as  such  trustees  shall  pay  over  to  the 
clrildren  of  my  said  nephew  if  then  of  the  age  of  twenty-five 
years,  otherwise  on  then*  arriving  at  that  age  the  net  income 
of  the  shares  so  set  apart  to  them  respectively  during  the 
period  of  their  respective  Uves,  and  after  their  deaths  respec- 
tively they  shall  distribute  and  pay  over  such  shares  to 
the  issue  of  such  children  respectively  in  equal  portions  per 
stirpes. 

"My  said  executors  and  trustees  shall  pay  over  to  and 
distribute  among  the  issue  of  any  deceased  child  or  children 
of  my  said  nephew  who  shall  at  the  death  of  my  said  sister 
Susan,  be  of  the  age  of  twenty-five  years,  otherwise  as  soon 
as  theyTrespectively  attain  that  age,  their  respective  portions 
of  the  share  so  set  apart  to  such  issue  collectively.^' 

The  7th  provision  of  the  will  is  claimed  to  be  void  as  to 


Digitized  by 


Googk 


MouKT  V.  Mount.  51 1 


App.  Diy.  508]  First  Department,  April,  1921. 

all  attempted  disposition  made  after  the  death  of  Susan 
Mount.  This  was  so  found  by  the  Special  Term,  and  no  ques- 
tion is  made  on  this  appeal  as  to  that  part  of  the  judgment. 

The  Special  Term  has  found  that  the  9th  provision  of  the 
will  constituted  a  valid  disposition  of  the  property  of  the 
testatrix,  giving  to  the  sister  Susan  a  life  estate  under  the  will 
and  giving  further  life  estates  to  the  two  childi-en  of  the 
nephew  Richard  H.  Mount,  who  were  living  at  the  time  of 
the  death  of  the  testatrix,  no  child  having  been  bom  to  the 
said  nephew  after  her  death,  and  further  giving  the  ultimate 
remainder  to  the  children  of  such  life  tenants.  (See  108  Misc. 
Rep.  156.)  As  to  the  remainder  interests  so  found,  the 
questions  arising  thereon  will  be  later  discussed. 

There  is  no  question  as  to  the  life  estate  given  to  the  sister 
Susan.  The  first  question  arising  is  as  to  the  subsequent 
life  estates  given  to  the  children  of  the  nephew  Richard  H. 
Mount,  who  should  be  living  at  the  death  of  the  first  life 
beneficiary,  the  sister  Susan.  The  contention  of  the  appellant 
is  that  the  provisions  for  these  second  life  eistates  is  void 
in  toto,  because  the  will  provided  for  such  life  estates  to  be 
given  to  the  children  of  said  nephew  who  should  be  living  at 
the  death  of  the  life  tenant,  and,  therefore,  might  include 
children  who  were  not  in  being  at  the  death  of  the  t^tatrix. 
The  Special  Term  held  that  at  the  death  of  the  first  life  tenant 
the  trust  fund  should  be  divided  into  as  many  shares  as  there 
were  children  of  the  said  nephew  living  at  the  time  of  the 
death  of  the  first  Hfe  tenant,  and  that  notwithstanding  the 
subsequent  hfe  estates  given  to  such  children  as  might  be 
bom  after  the  death  of  the  testatrix  would  be  void,  neverthe- 
less, the  shares  which  would  go  under  the  will  for  life  to  such 
children  as  were  in  being  at  the  time  of  the  death  of  the 
testatrix  passed  as  vaUd  dispositions  of  the  property  of  the 
testatrix.  Inasmuch  as  there  were  no  children  bom  to  the  said 
Richard  H.  Mount  after  the  death  of  the  testatrk,  the  two 
children  living  at  the  death  of  the  first  life  beneficiary,  Susan, 
were  each  held  to  be  entitled  to  a  life  estate  in  one-half  of 
the  said  trust  fxmd.  "" 

This  will  has  been  before  the  court  in  an  action  brought  before 
the  death  of  the  life  tenant,  Susan,  and  was  construed  by  the 
Court  of  Appeals  in  Matter  of  Mount  (186  N.  Y.  162) .    That  was 
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an  appeal  from  an  affirmance  by  this  court  (107  App.  Div.  1)  of 
the  decree  of  the  surrogate,  who  refused  to  pass  upon  questions 
that  might  or  might  not  arise  after  the  death  of  Susan  Mount, 
the  first  life  beneficiary.  Judge  Cullen,  then  chief  judge  of 
the  Court  of  Appeals,  in  writing,  however,-  discussed  the  will 
and  stated  his  interpretation  thereof  in  a  carefully  considered 
opinion  which  was  concurred  in  by  all  of  the  court.  The 
decision  of  the  Special  Term  is  in  accord  with  the  conclusions 
reached  by  Judge  Cullen  in  his  opinion  in  that  case,  and 
with  the  conclusions  reached  we  are  also  in  full  accord. 

The  appellant's  counsel  concedes  upon  this  argument  that 
if  the  rule  of  interpretation  stated  by  Judge  Cullbn  properly 
interprets  the  law  as  applicable  to  this  will,  the  appellant 
has  no  standing  to  reverse  the  findings  of  the  trial  court, 
giving  to  the  two  children  of  Richard  H.  Mount  each  a  jife 
interest  in  one-half  of  the  trust  fund  after  the  death  of- Susan. 
The  claim,  however,  of  the  appellant  is  that  the  rule  of  con- 
struction stated  by  the  Court  of  Appeals  upon  the  former 
appeal  has  been  overruled  in  subsequent  ca^es,  especially  in 
Matter  of  Wilcox  (194  N.  Y.  288),  wherein  Judge  Cullen 
himself  wrote  the  opinion.  I  have  examined  this  case  and  the 
other  cases  cited  by  the  appellant's  counsel  to  sustain  his 
contention.  I  do  not  find  that  the  rule  of  construction  as 
stated  by  the  Court  of  Appeals  in  the  matter  before  the  court  ^ 
upon  the  fornler  appeal  has  been  in  any  way  changed  by  any 
subsequent  decisions,  and  our  decision  in  affirming  the  judg- 
ment upon  this  question  may  well  stand  upon  the  construction 
of  the  will  given  by  the  Court  of  Appeals  upon  the  former 
appeal. 

In  this  case,  however,  the  Special  Term  has  gone  further 
and  has  held  that  there  were  ultimate  contingent  remainders 
in  the  corpus  of  the  trust  fund  as  between  the  issue  of  Edward 
and  Harold,  the  two  nephewsjof  Richard  H.  Moimt.  This 
holding  is  foimd  in  the  8th,  9th  and  11th  paragraphs  of  the 
judgment.  It  is  doubtful  if  this  holding  be  authorized  und^ 
the  terms  of  the  will.  Both  of  said  children  have  now  living 
heirs.  After  the  death  of  Susan  Mount  the  fund  was  required 
to  be  divided  into  as  many  parts  as  there  were  children  of 
Richard  H.  Mount  living  at  the  death  of  Susan.  A  life  estate 
was  then  given  in  one  of  those  parts  to  each  nephew  and  the 
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remainder  given  to  the  children  of  said  nephew.  There  is  no 
provision  in  the  will  which  provides  that  for  failure  of  children 
either  part  shall  pass  to  the  children  of  the  other  life  bene- 
ficiary. If  either  one  of  these  second  life  beneficiaries  should 
die  without  children  without  any  provision  as  to  any  alter- 
native disposition  of  the  said  trust  fund,  whether  that  property 
would  become  property  imdisposed  of  by  the  will  and  pass 
to  the  next  of  kin  of  the  testatrix,  or  whether  such  interest 
would  pass  to  the  next  of  kin  of  such  child  is  a  question  that 
has  not  yet  arisen,  and  may  never  arise,  and  can  be  determined 
when,  if  ever,  that  contingency  may  arise. 

In  my  judgment,  therefore,  the  decree  should  be  modified 
so  as  to  strike  therefrom  paragraphs  8th,  9th  and  11th  without 
prejudice  to  the  rights  of  any  party  interested  when  the 
question  arises  to  ask  for  a  determination  of  the  rights  of  the 
parties  in  case  of  the  death  of  either  one  of  said  second  life 
beneficiaries  without  children  sm^ving. 

The  appeal  further  challenges  the  allowance  to  Leslie  as 
special  guardian  of  the  sum  of  $10,000.  We  are  of  opinion 
that  there  is  no  justification  for  so  large  an  allowance.  The 
fact  that  the  estate  is  large  in  amount  gives  warrant  for  the 
allowance  to  a  special  guardian  only  of  such  sum  as  would 
represent  a  fair  compensation  for  the  work  which  he  has 
done,  although  the  amount  involved  is  a  fact  to  be  considered 
In  determining  that  allowance.  We  are  of  opinion  that 
$2,500  would  be  full  compensation  to  this  guardian  and  the 
decree  should  be  further  modified  accordingly.  The  decree 
should  also  allow  to  the  special  guardian  Perry  the  sum  of 
$250. 

The  judgment,  as  thus  modified,  should  be  affirmed,  with 
costs  from  the  fund  to  all  parties  presenting  briefs  upon  this 
appeal. 

Clarke,  P.  J.,  Dowling,  Msrrell  and  Greenbaum,  JJ,, 
concur. 

Judgment  modified  as  directed  in  opinion,  and  as  so  modified 
affirmed,  with  costs  to  all  parties  presenting  briefs  upon  this 
appeal  payable  out  of  the  fund.    Settle  order  on  notice. 
App.  Div.— Vol.  CXCVI.       33 
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The  People  of  the  State  of  New  York  ex  rel.  Pennsylvania 
Gas  Company,  Relator,  v.  Public  Service  Commission, 
Second  District,  State  of  New  York,  and  Others, 
Respondents. 

Third  Department,  July  7,  1921. 

Gas  and  eleetricitj  —  foreign  corporation  supplying  natural  gat  — 
decrease  in  supply  —  corporation  will  not.be  compelled  to  furnish 
gas  to  additional  consumers  where  to  do  so  would  be  dangerous 
to  present  consumers  because  of  low  pressure  —  corporation  not 
subject  to  Transportation  Corporations  Law,  §  62. 

The  relator,  a  foreign  corporation  engaged  in  the  business  of  supplying 
natural  gas  to  residents  of  the  city  of  Jamestown,  will  not  be  compelled 
to  furnish  gas  to  additional  consumers,  where  it  appears  that  it  has  not 
been  specifically  authorized  by  any  legislative  grant  from  this  State  to 
do  business  herein;  that  it  laid  its  pipes  pursuant  to  a  resolutioM  of  the 
then  village  of  Jamestown,  which  authorized  it  so  to  do,  but  which  did 
not  contain  any  provision  for  the  termination  of  the  privilege  granted 
and  did  not  by  express  provision  obligate  the  relator  to  do  or  perform 
any  particular  thing  thereunder,  except  to  save  the  municipality  harmless 
from  damage  in  the  installation  of  its  plant;  that  in  the  distribution  of 
its  gas  there  is  a  minimum  waste;  that  its  supply  of  natural  gas  has  so  far 
decreased  that  it  is  inadequate  to  supply  further  consumers  and  that  if 
the  relator  should  be  compelled  to  do  so  the  service  it  is  trying  to  main- 
tain would  be  destroyed  and  its  present  consumers  subjected  to  the 
hazard  of  the  destruction  of  life  and  property  due  to  the  intermittent 
flow  of  gas  caused  by  low  pressure,  and  that  there  is  no  other  available 
source  of  supply. 

The  relator,  being  a  foreign  corporation,  does  not  come  under  section  62  of 
the  Transportation  Corporations  Law. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested 
on  the  23d  day  of  October,  1920,  directed  to  Public  Service 
Commission,  Second  District,  State  of  New  York,  and  others, 
commanding  them  to  certify  and  return  to  the  office  of  the  clerk 
of  the  county  of  Albany  all  and  singular  their  proceedings  had 
on  an  application  to  compel  the  relator  to  make  certain  gas 
connections  and  to  supply  natural  gas  to  certain  persons. 

Dearif  Edson  &  Jackson  [Robert  H.  Jackson  of  counsel],  for 
the  relator. 

Ledyard  P.  Hale,  counsel  for  the  respondents. 
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KiLEY,  J.: 

The  relator  is  a  foreign  corporation,  organized  under  the 
laws  of  the  State  of  Pennsylvania,  having  its  principal  place 
of  business  in  that  State,  Its  charter  does  not  specify  any 
territory  in  New  York  State  where  it  shall  operate,  and  it 
has  not  been  specifically  authorized  by  any  legislative  grant 
from  New  York  State  to  do  business  therein.  In  1885  the 
then  village  of  Jamestown  (now  city  of  Jamestown),  N.  Y., 
granted  the  relator  permission,  by  resolution  of  its  board  of 
trustees,  to  lay,  maintain,  use  and  repair  its  mains,  pipes 
and  conduits  in,  through  and  under  the  streets,  lanes,  alleys 
and  public  grounds  of  the  said  village  of  Jamestown  (now 
city  of  Jamestown),  N.  Y.  This  resolution  contained  no 
provision  for  the  termination  of  the  privilege  granted  thereby, 
and  did  not  by  express  provision  obligate  the  relator  to  do  or 
perform  any  particular  thing  thereimder,  except  to  save  the 
municipahty  harmless  from  damage  in  the  installation  of  its 
plant,  and  that  the  work  of  installing  the  plant  should  be  in 
accordance  with  the  rules  and  r^ulations  of  the  board  of 
trustees  of  said  village.  Mains  were  laid  from  relator's  field 
or  plant  in  the  State  of  Pennsylvania  to  Jamestown,  N.  Y., 
and  gas  distributed  to  consimiers  from  the  main  without  any 
intervening  agency.  The  village  became  a  city  with  large 
and  ever-increasing  consumption  demand.  While  the  village 
was  developing  into  a  city  and  with  other  locahties  demanding 
an  increased  flow  of  gas,  the  supply  of  that  natural  commodity 
was  decreasing;  it  decreased  so  rapidly  and  to  such  an  extent 
that  in  August,  1919,  the  relator  served  notice  upon  the  city 
of  Jamestown,  N.  Y.,  and  upon  other  municipalities  in  this 
State,  where  it  supplied  gas,  of  its  intention,  at  a  fixed  futiu'e 
dat^,  to  abandon  its  properties  in  this  State  and  cease  to 
distribute  gas  to  the  consumers  of  such  municipalities.  The 
city  of  Jamestown  instituted  a  suit  in  equity  in  the  Federal 
court  to  enjoin  the  relator  from  cutting  off  its  supply  of  gas 
to  that  city.  Such  an  injunction  was  granted.  {City  of 
Jamestown  v.  Pennsylvania  Gas  Co.,  263  Fed.  Rep.  437.)  In 
Jime,  1920,  four  residents  of  the  said  city  of  Jamestown  made 
application  to  the  relator  to  become  additional  consumers  of 
gas,  to  connect  their  respective  residences  in  that  city  with 
the  gas  main  and  fm^nish  them  gas.     The   relator   refused. 
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and  gave  as  its  principal  reason  that  its  supply  of  gas  was 
inadequate  to  ser\'e  even  the  consumers  it  then  had,  and  that 
to  take  on  additional  consumers  would  further  decrease  the 
supply  to  each  individual  consumer  and  destroy  the  service; 
that  it  would  decrease  the  press\u*e  below  the  safety  point 
and  constitute  a  menace  to  safety  of  the  consumer.  The 
respondent,  the  Public  Service  Commission,  on  July  20, 
1920,  issued  an  order  to  show  cause  why  relator  should  not 
comply  with  the  request  and  furnish  natural  gas  to  the  appli- 
cants. The  relator  answered  that  it  was  physically  impossible 
for  it  to  render  safe,  adequate  and  satisfactory  service  to  the 
applicants;  that  such  unsafe  service  was  made  so  solely  by 
the  shortage  and  lack  of  adequate  supply  of  natural  gas  avails 
able  to  said  gas  company;  that  there  was  no  possible  prospect 
of  increased  supply;  that  the  gas  fields  were  being  rapidly 
exhausted  and  depleted;  that  wells,  because  of  such  depletion, 
were  being  abandoned;  that  pressure  was  so  diminishing  that, 
at  times,  it  became  so  low  that  fires  and  lights  were  extin- 
guished; that  on  the  return  of  pressure  gas  flowed  into  the 
rooms,  creating  a  danger  of  asphyxiation,  fire  and  explosion. 
Relator  further  answered  that  it  was  under  no  contractual 
liability,  by  franchise  or  otherwise,  to  make  the  connections 
sought;  that  it  was  engaged  in  interstate  commerce;  that 
the  order  sought  would  impose  an  unlawful  and  unreasonable 
burden  upon  and  interference  with  interstate  commerce, 
violative  of  the  Federal  Constitution  (Art.  1,  §  8,  subd.  3; 
14th  Amendt.  §  1),  and  that  the  Pubhc  Service  Commission 
was  without  jurisdiction.  A  hearing  was  had  and  relator 
proved  each  of  its  contentions;  that  the  supply  of  gas  was 
inadequate;  that  it  was  constantly  diminishing;  that  there 
was  no  other  source  of  supply  available  to  it,  and  that  to 
take  on  additional  consumers  would  destroy  the  service  it 
was  then  trying  to  maintain  and  subject  its  consumers  to  the 
great  hazard  of  the  destruction  of  life  and  property.  The 
respondents  in  no  way  answered,  controverted  or  assailed  the 
truth  of  these  facts  so  presented  by  relator  upon  the  hearing. 
On  October  7,  1920,  the  Public  Service  Commission  made  the 
order  here  reviewed,  directing  the  relator  to  make  the  con- 
nections and  furnish  a  supply  of  natiu'al  gas,  as  requested  by 
the  applicants.    A  rehearing  was  asked  for  and  denied.     The 
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order  so  granted  to  make  connections  and  furnish  natural 
gas  to  the  applicants  was  not  granted  upon  the  merits  as  a 
result  of  the  evidence  taken  upon  the  hearing.  The  Com- 
mission gave  its  reasons  so  that  we  are  not  left  in  the  dark  as 
to  the  groimd  upon  which  it  based  its  conclusion;  it  recites 
in  its  preamble  to  the  directory  matter  in  the  order  as  follows: 
"  And  it  appearing  from  the  admissions  of  said  company  that 
the  dweUing  of  each  of  said  complainants  is  situated  upon  a 
street  through  which  a  main  of  the  defendant  company  passes; 
*  *  *  and  it  further  appearing  from  the  decisions  of  the 
courts  of  this  State  that  each  of  said  complainants  is  entitled  to 
be  supplied  with  gas  by  said  company  and  that  this  Commission 
has  no  discretion."  In  addition  to  the  foregoing,  counsel 
for  respondents  stated  on  the  oral  argument  that  neither  he 
nor  the  Public  Service  Commission  felt  that  the  ruUng  should 
be  upheld  on  the  merits;  but  that  they  felt  committed  to  the 
course  followed  in  the  order  imder  review  by  decisions  of  the 
Appellate  Divisions  and  Court  of  Appeals;  in  other  words, 
that  the  order  was  the  result  of  those  decisions  which  the 
Commission  interpreted  as  foreclosing  any  other  disposition 
by  said  Commission.  Such  interpretation  is  not  warranted  by 
the  decisions  of  the  appellate  courts  of  this  State.  As  before 
observed,  the  evidence  shows  physical  incapability  to  comply 
with  the  order  and  probable  disaster  if  compliance  should  be 
attempted.  Courts  will  not  try  to  enforce  the  impossible. 
(Public  Service  Comm,  v.  International  R.  Co.,  224  N.  Y.  631, 
and  cases  cited.)  The  respondents  cite  and  rely  upon  Public 
Service  Comm.  v.  Iroqitois  Nat.  Gas  Co.  (189  App.  Div.  545; 
affd.  in  the  Court  of  Appeals  without  opinion,  229  N.  Y.  592) 
as  laying  down  the  rule  that  they  felt  constrained  to  follow.  In 
thjs  case  there  are  two  important  features  absent  in  that  case, 
viz. :  In  this  case  it  appears  that  there  is  no  source  from  which 
the  relator  can  increase  or  maintain  even  the  present  supply 
and  in  this  case  it  appears  that  there  is  a  minimum  of  waste 
in  transmission;  while  in  that  case  large  waste  was  a  subject 
of  consideration  by  the  court.  People  ex  rel.  Pavilion  Nat. 
GcLs  Co.  V.  Public  Serv.  Comm.  (188  App.  Div.  36)  was  the 
review,  by  certiorari,  of  an  order  of  the  Public  Service  Com- 
mission dividing  the  consumers  of  the  relator  in  that  case 
into  two  classes  and  discriminating  in  favor  of  the  ''  domestic 
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consumers  "  to  the  deprivation,  at  times,  of  the  "  industrial  con- 
sumers.''  Such  course  was  taken  by  the  Commission  because 
of  the  alleged  inadequacy  of  the  flow  of  gas  for  distribution. 
The  order  was  annulled  because  of  discrimination  between  the 
already  existing  consumers^  as  is  made  plain  by  the  following 
from  the  prevailing  opinion:  "  The  Commission  can  order 
improvements  in  the  equipment  or  methods  of  the  relators 
in  order  to  overcome  their  shortcomings  or  failure.  It  is  power- 
less to  overcome  the  shortcomings  or  failure  of  nature.  What- 
ever the  relators  can  reasonably  do  to  increase  the  supply  may 
be  required  by  the  Commission.  The  power  to  do  that  is  very 
different  from  the  power  to  deprive  some  consumers  of  gas 
in  order  that  others  may  have  more."  The  relator  is  a  foreign 
corporation  and  does  not  come  under  section  62  of  the  Trans- 
portation Corporations  Law. 

The  determination  of  the  Commission  should  be  annulled, 
with  fifty  dollars  costs  and  disbursements,  and  matter  remitted 
to  Commission  for  further  consideration. 

All  concur,  except  Woodward,  J.,  not  voting. 

Determination  annulled,  with  fifty  dollars  costs  and  dis- 
bursements, and  matter  remitted  to  the  Commission  for 
further  consideration. 


Success  Waist  Co.,   Inc.,   Respondent,   v.   The   Wigwam 
Company,  Appellant. 

First  Department,  April  29,  1921. 

Sales  —  action  b j  buyer  for  failure  of  seller  to  deliver  —  verdict  for 
seller  supported  by  evidence  —  credit  sale  on  condition  seUer 
satisfied  with  buyer's  financial  standing  —  evidence  as  to  buyer's 
standing  inadmissible  —  seller  sole  Judge  of  financial  standing  of 
buyer. 

In  an  action  by  a  buyer  to  recover  damages  on  the  failure  of  the  seller  of 
goods  to  deliver,  in  which  there  was  a  conflict  in  the  evidence  on  the 
question  whether  or  not  the  seller  agreed  to  ship  the  goods  immediately 
upon  ten  days'  credit  or  whether  shipment  was  to  be  made  if  credit  of 
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buyer  was  satisfactory  to  seller,  held,  that  a  verdiot  in  favor  of  the  seller 

was  supported  by  the  evidence. 
A  letter  written  to  the  seller  by  a  third  person  in  response  to  the  seller's 

inquiry  as  to  the  financial  ability  of  the  buyer,  in  which  the  "writer  stated 

that  it  regarded  the  buyer  worthy  of  credit,  was  properly  rejected  when 

offered  in  evidence  by  the  buyer. 
It  was  proper  for  the  court  to  charge  that  the  seller  was  the  sole  judge 

whether  or  not  it  was  satisfied  with  the  buyer's  financial  standing  and 

willing  to  give  it  credit. 

Appeal  by  the  defendant,  The  Wigwam  Company,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Trial 
Term  and  entered  m  the  office  of  the  clerk  of  the  county  of 
New  York  on  or  about  the  28th  day  of  June,  1920,  setting 
aside  the  verdict  in  defendant's  favor  and  directing  a  new 
trial  upon  the  exceptions  taken  by  the  plaintiff  at  the  trial. 

Ouemsey  Price  of  counsel  [M.  E.  &  G.  W.  Driscoll,  attor- 
neys], for  the  appellant. 

Sarrmel  Meyers  of  counsel  \Frank  J,  McMann  with  him  on 
the  brief;  Morris  &  Samuel  Meyers,  attorneys],  for  the 
respondent. 

Merrell,  J.: 

The  plaintiff  is  a  New  York  corporation  engaged  in  the 
manufacture  of  ladies'  waists,  and  doing  business  in  the  city 
of  New  York.  The  defendant  is  also  a  domestic  corporation, 
having  its  office  and  principal  place  of  business  at  Syracuse, 
Onondaga  county,  N.  Y.  The  action  was  brought  to  recover 
the  sum  of  $1,500  damages  claimed  to  have  been  sustained 
by  the  plaintiflf  by  reason  of  the  failure  and  refusal  of  the 
defendant  to  deliver  to  the  plaintiflf  15,000  yards  of  white 
cotton  goods  which  the  plaintiff  claims 'the  defendant  sold 
and  agreed  to  ship  to  the  plaintiff.  In  substantiation  of 
plaintiff's  claim,  its  treasurer,  one  Adler,  testified  that  on 
July  23,  1918,  he  was  in  the  city  of  Syracuse  representing 
the  plaintiff  as  a  traveling  salesman,  and  that  he  was  informed 
that  the  defendant  had  advertised  for  sale  a  quantity  of 
•white  cotton  cloth  which  the  salesman  conceived  might  be 
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used  by  his  principal.  Accordingly,  in  company  with  a 
resident  of  the  city  of  Syracuse  with  whom  he  had  been  doing 
business  and  who  was  acquainted  with  the  officers  of  the 
defendant,  plaintiff  visited  defendant's  place  of  business.  He 
testified  that  samples  of  the  cloth  which  he  desired  to  pur- 
chase of  the  defendant  were  exhibited  to  lum,  and  that  he  then 
entered  into  an  agreement  for  the  purchase  of  15,000  yards 
thereof,  and  that  it  was  agreed  that  said  goods  should  be 
immediately  delivered  to  the  plaintiff  upon  a  credit  of  "  net 
cash  ten  days.''  Adler  testified  that  defendant's  representa- 
tive told  him  that  the  goods  would  be  shipped  immediately, 
and  that  thereupon  an  order  was  made  out  which  was  signed 
by  Adler.  Adler  further  testified  that  the  goods  were  not 
delivered  as  agreed,  and  that  the  defendant  refused  to  deliver 
the  same,  although  delivery  thereof  was  thereafter  repeatedly 
demanded  by  the  plaintiff. 

The  defendant's  representatives,  who  were  present  at  the 
time  Adler  claims  to  have  purchased  the  goods  and  at  the 
time  he  testified  defendant's  representatives  agreed  to  make 
immediate  delivery  thereof,  testified  that  the  sale  was  to  be 
"  net  cash  ten  days,  subject  to  the  credit  of  the  Success  Waist 
Company  being  satisfactory  "  to  the  defendant.  Defendant's 
secretary  and  treasurer,  Greene,  testified  that  on  the  occasion 
when  Adler  called  he  told  him  that  if  he  found  the  plaintiff 
all  right,  they  would  be  very  glad  to  ship  the  goods;  that 
Adler  then  asked  Greene  when  the  goods  would  be  shipped, 
and  that  the  latter  rephed  that  it  would  take  probably  five 
to  seven  days  to  look  up  the  basis  of  credit  of  the  plaintiff. 
The  assistant  manager  of  the  defendant,  one  Germain,  also 
testified  in  defendant's  behalf  as  to'the  terms  of  the  agreement, 
and  that  in  the  presence  of  said  witness  defendant's  secretary 
and  treasurer,  Greene,  told  Adler  that  the  defendant  would 
ship  the  goods  on  credit,  provided  that  plaintiff's  credit  was 
satisfactory. 

Upon  the  evidence  a  sharp  question  of  fact  arose  as  to 
whether  or  not  the  defendant  agreed  to  ship  the  goods,  which, 
under  the  agreed  price  of  eleven  cents  per  yard,  amounted  to 
$1,650,  immediately  upon  a  ten  days'  credit,  as  claimed  by 
Adler^  or  whether,  as  claimed  by  defendant's  representatives; 
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delivery  of  the  goods  at  the  price  mentioned  was  to  be  made 
only  in  ease  the  financial  condition  of  the  plaintiff  was,  after 
investigation,  satisfactory  to  the  defendant. 

The  plaintiff  introduced  upon  the  trial  the  order  for  the 
goods,  signed  by  its  representative,  Adler,  and  claimed  that 
the  order  constituted  the  entire  contract,  whereas,  it  was 
the  contention  of  the  defendant  that  it  was  agreed  that  delivery 
was  only  to  be  made  after  the  defendant  and  its  representative 
Greene  were  satisfied  as  to  the  financial  standing  of  the 
plaintiff.  The  evidence  indicates  that  the  defendant,  both 
through  the  efforts  of  its  treasurer,  Greene,  and  others,  made 
investigation  as  to  the  financial  abiUty  of  the  plaintiff,  and 
that  the  defendant  was  not  satisfied  from  such  investigation 
tiiat  the  plaintiff  should  be  accorded  the  credit  which  it 
desired.  On  July  27,  1918,  the  defendant  wrote  the  plaintiff 
concerning  plaintiff's  order  for  the  goods  in  question  that 
it  had  received  reports  concerning  plaintiff's  financial  standing, 
and  that  upon  the  arrival  of  Mr.  Greene,  its  treasurer,  who 
was  then  out  of  town,  the  plaintiff  would  be  advised  r^arding 
the  same.  Four  days  later,  and  on  July  31,  1918,  the  defend- 
ant again  wrote  the  plaintiff  as  follows: 

"  July  31,  1918. 
"  Success  Waist  Co., 

"  101  Greene  St., 

"  New  York  City: 

"  Gei^tlemen. —  Referring  to  the  order  which  your  Mr. 
Adler  placed  with  us  for  15,000  yards  white  goods,  we  hasten 
to  advise  you  that  upon  receipt  of  New  York  Draft  or  certified 
check  for  the  amount  of  this  order,  shipment  will  be  made 
immediately. 

"  Yours  very  truly, 

"  THE  WIGWAM  COMPANY, 
"  OHG-R.  ''  Treas:' 

This  letter  very  pointedly  advised  plaintiff  that  as  the 
result  of  its  investigations  defendant  had  not  been  satisfied 
of  plaintiff's  financial  ability  and  that  defendant  would  not 
ship  the  goods  on  credit. 

The  following  day  the  plaintiff  replied  to  defendant's  letter, 
as  follows: 
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"  Success  Waist  Co.,  Inc., 

"  Cotton  Waists 

"  exclusively 

"  101  Greene  Street 

"  Bet.  Spring  <k  Prince  Sts. 

"  New  York,  Aug.  1,  1918. 
"  The  Wigwam  Co.,  Inc., 

'  "  Sjrracuse,  N.  Y. : 
"  Gentlemen. —  Your  kind  favor  of  the  Slst  inst.,  to  hand 
and  in  reference  to  same  wish  to  state  that  we  would  like 
you  to  send  us  one  piece,  each,  of  the  material  bought,  special 
delivery.  Upon  receipt  of  same  we  will  send  you  a  certified 
check  for  the  entire  shipment. 

"  Thanking  you  for  your  prompt  attention,  we  beg  to 
remain, 

"  Very  truly  yours, 

"  SUCCESS  WAIST  CO.^  INC." 

As  a  matter  of  fact,  Adler,  plaintiff's  representative,  had 
ahready  been  furnished  with  samples  of  each  of  the  two  grades 
of  goods  embraced  in  the  order. 

It  seems  to  me  that  the  correspondence  above  quoted 
substantially  supports  the  claim  of  the  defendant  that  the 
delivery  of  the  goods  ordered  was  to  be  made  only  upon 
plaintiff's  credit  being  established  to  the  satisfaction  of  the 
defendant;  and  from  plaintiff's  reply  to  defendant's  letter  of 
July  31,  1918,  it  is  apparent  that  the  plaintiff  did  not  claim 
to  be  entitled  to  the  goods  under  other  terms  than  as  claimed 
by  the  defendant.  The  testimony  of  the  plaintiff's  witness 
Adler  is  quite  improbable.  Business  houses  do  not  usually 
sell  and  agree  to  deUver  goods  to  entire  strangers  upon  credit 
without  some  investigation  as  to  the  financial  ability  of  the 
purchasers.  The  probabilities  are  all  in  support  of  the  version 
of  defendant's  representatives,  Greene  and  Germain. 

The  court  submitted  to  the  jury  the  question  of  fact 
arising  upon  the  opposing  claims  of  the  parties,  and  the  jury 
found  with  the  defendant.  The  court,  thereupon,  upon  motion 
of  the  plaintiff,  set  aside  the  verdict,  and  directed  a  new 
trial  of  the  issues,  because  of  certain  alleged  errors  which 
the  court  conceived  had  occurred  upon  the  trial.    During  the 
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course  of  the  trial  the  plaintifF  sought  to  introduce  in  evidence 
a  letter  from  the  defendant  to  the  York  Manufacturing  Com- 
peuiy,  Inc.,  a  New  York  corporation,  making  inquiry  as  to  the 
financial  responsibility  of  the  plaintiff,  and  the  reply  thereto 
from  the  York  Manufacturing  Company  to  the  defendant  to 
the  effect  that  the.  York  Manufacturing  Company  had  extended 
to  the  plaintiff  a  credit  of  $2,000  on  seventy  days'  time,  and 
that  the  plaintiff  paid  its  obligations  as  agreed,  and  to  the 
effect  that  it  had  an  up-to-date  financial  statement  from 
the  plaintiff  showing  an  increase  in  plaintiff's  capital,  and  to 
the  effect  that  it  regarded  plaintiff  worthy  of  credit  to  the 
extent  of  $2,000.  These  letters  were  excluded  by  the  trial 
court  upon  the  trial. 

The  court,  in  granting  a  new  trial,  conceived  that  error 
was  committed  in  the  court's  refusal  to  receive  such  evidence 
offered  by  plaintiff,  upon  the  theory  that  the  jury  was  entitled 
to  such  evidence  of  plaintiff's  actual  financial  condition  from 
which  it  might  determine  whether  the  claimed  dissatisfaction 
of  the  defendant  was  genuine.  The  court,  in  setting  aside 
the  verdict,  held  that  error  had  also  been  committed  in  charging 
the  jury  in  effect  that  if  the  sale  was  made  upon  the  under- 
standing and  a^eement  that  delivery  was  only  to  take  place 
after  defendant  had  examined  into  plaintiff's  affairs,  and 
after  defendant's  treasurer  had  found  the  credit  of  the  plaintiff 
to  be  satisfactory,  then  the  jury  could  not  hold  the  defendant 
liable,  as  the  transaction  involved  the  judgment  of  the  seller, 
and  that  no  one  could  obUge  the  defendant  to  be  satisfied 
if,  after  investigation,  it  felt  itself  justly  dissatisfied. 

I  think  no  error  was  committed  by  the  court,  either  in 
the  exclusion  of  the  testimony  offered  or  in  the  instructions 
to  the  jury.  I  know  of  no  rule  of  law  which  compels  a  seller 
of  merchandise  to  accept  as  a  customer  any  one  whom  he  does 
not  desire  to  trust.  I  do  not  think  the  question  here  depends 
at  all  upon  whether  the  defendant  arbitrarily  refused  credit 
to  the  plaintiff  or  not.  If  the  defendant's  witnesses  are  to 
be  believed,  delivery  of  the  goods  was  to  be  only  in  case  the 
defendant  was  satisfied  upon  investigation  as  to  the  financial, 
responsibility  of  the  plaintiff.  Under  the  contract  it  remained 
entirely  with  the  defendant  to  say  when  and  under  what 
conditions  it  would  extend  to  plaintiff  the  credit  which  it 
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desired.  The  correspondence  which  the  plaintiff  sought  to 
introduce  in  evidence,  and  from  which  plaintiff  claimed  the 
defendant  should  have  been  satisfied  with  relation  to  plain- 
tiff's financial  responsibihty,  really  proved  nothing.  The  fact 
that  some  other  business  concern  had  had  satisfactory  business 
dealings  with  the  plaintiff  and  that  in  the  opinion  of  such 
other  concern  the  plaintiff  was  worthy  of  the  credit  which 
it  sought,  was  not  any  evidence  of  plaintiff's  sound  financial 
standing,  and  might  well  have  fallen  far  short  of  satisfying 
defendant  with  relation  thereto.  After  its  investigations 
the  defendant  was,  in  fact,  dissatisfied  with  plaintiff's  financial 
standing,  and  promptly  advised  the  plaintiff  that  it  would 
ship  the  goods  ordered  upon  receipt  of  cash  payment  therefor. 
I  think  the  defendant  was  entirely  justified  in  assuming  such 
position  and  in  refusing  to  deliver  the  goods  upon  the  credit 
which  the  plaintiff  asked.  (Crawford  v.  Mail  &  Express 
Publishing  Co.,  163  N.  Y.  404.)  I  think  a  fair  question  of 
fact  arose  from  the  evidence,  and  that  the  issues  were  fairly 
presented  by  the  trial  court  to  the  jury,  and  that  no  sub- 
stantial error  occurred  upon  the  trial  which  required  the  verdict 
of  the  jury  to  be  set  aside. 

I  think,  therefore,  that  the  court  erred  in  granting  the 
order  appealed  from,  and  that  the  same  should  be  reversed, 
with  costs  and  disbursements,  and  the  verdict  of  the  jury 
reinstated,  and  plaintiff's  complaint  dismissed,  with  costs, 
and  that  the  defendant  should  recover  of  the  plaintiff  the 
costs  of  this  appeal.  . 

DowLiNG,  Laughlin,  Page  and  Grbenbaum,  JJ.,  concur. 

Order  reversed,  with  costs,  verdict  reinstated  and  judgment 
directed  on  verdict  dismissing  the  complaint,  with  costs. 
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Abraham  S.  Weintratjb,  Appellant,  v,  F.  M.  B.  Realty 
Co.,  Inc.,  Respondent. 

First  Department,  April  29,  1921. 

Vendor  and  purchaser  —  specific  performance  of  contract  to  convey 
real  property  —  stipulation  in  contract  that  purchaser  wiU  execute 
and  deliver  his  personal  bond  —  complaint  insufficient  which  does 
not  allege  tender  of  bond  and  demand  for  performance  —  bond 
of  assignee  of  contract  not  compliance  with  contract — general 
allegation  that  assignee  ''  duly  offered  "  to  comply  with  contract 
not  sufficient  in  face  of  specific  allegations  showing  failure  of 
due  performance. 

Complaint  in  an  action  for  specific  performance  of  a  contract  to  convey 
real  property  does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
where  it  is  alleged,  among  other  things,  that  the  contract  provided  that 
a  certain  amount  cl  the  purchase  price  was  to  be  paid  "  by  the  purchaser 
executing  and  delivering  his  bond  for  that  amount; "  that  after  the  making 
of  the  contract  and  prior  to  closing  of  title  plaintiff  assigned  the  same 
to  a  third  i)erson;  that  said  third  person  duly  performed  all  the  terms  and 
conditions  of  the  said  agreement  on  his  part  to  be  performed;  that  at  the 
closing  of  title  said  third  person  was  ready,  willing  and  able  to  perform 
and  duly  offered  to  accept  a  conveyance  in  accordance  with  the  terms 
<^  the  agreement  and  that  prior  to  the  commencement  of  this  action  said 
contract  had  been  reassigned  to  the  plaintiff,  but  it  is  not  alleged  that 
the  plaintiff  himself  or  said  third  person  in  his  behalf  ever  tendered  plain* 
tiff's  bond  to  the  defendant  or  that  the  plaintiff  demanded  performance 
of  the  contract. 

A  necessary  element  in  the  performance  of  the  contract  on  the  part  of  the 
plaintiff  was  the  furnishing  of  plaintiff's  personal  bond,  and  until  such 
bond  was  tendered  the  plaintiff  was  not  in  any  position  to  demand  i)er- 
formance  on  the  part  of  the  defendant. 

The  allegation  that  said  third  person  was  ready,  willing  and  able  to  execute, 
acknowledge  and  deliver  to  the  defendant  a  bond  and  mortgage  did  not 
meet  the  requirement  of  the  contract  which  provided  for  the  personal 
bond  of  the  plaintiff. 

The  general  allegations  of  the  complaint  that  said  third  person  "  duly 
offered  to  comply  with  each  and  every  of  the  terms  and  conditions  of 
the  said  agreement,"  while  permissible  under  section  533  of  the  Code 
of  Civil  Procedure,  cannot  avail  the  plaintiff  in  the  face  of  specific  allega- 
tions as  to  what  was  done  showing  failure  of  due  performance. 

Appeal  by  the  plaintiflF,  Abraham  S.  Weintraub,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
term  and  entered  in  the  ojSice  of  the  clerk  of  the  county  of 
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New  York  on  the  23d  day  of  August,  1920,  sustaining  defend- 
ant's demurrer  to  the  complaint  with  leave  to  plead  over 
without  payment  of  costs. 

Martin  Lippman  of  counsel  [McLaughlin  &  Sterny  attorneys], 
for  the  appellant. 

Clarence  M,  Lewis  of  coimsel  [Jay  Leo  Rothschild  with  him 
on  the  brief;  SeUgsberg^  Lewis  &  Rothschild^  attorneys],  for 
the  respondent. 

Merrell,  J.: 

The  action  is  brought  to  obtain  a  decree  for  the  specific 
performance  of  a  contract  for  the  purchase  by  the  plaintiff  of 
defendant  of  a  parcel  of  real  estate  situate  at  No.  257  West 
Thirty-fifth  street,  in  the  borough  of  Manhattan,  city  of 
New  York.  The  defendant  demurred  to  the  complaint  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

The  complaint  alleges  that  on  January  20,  1920,  the  parties 
entered  into  a  contract  whereby  the  defendant  agreed  to 
sell  to  the  plaintiff  the  real  property  in  question  for  $30,000, 
$1,000  of  which  was  to  be  paid  and  was  paid  upon  execution 
of  the  contract;  $4,000  was  to  be  paid  on  delivery  of  the  deed; 
and  $12,000  was  to  be  paid  "  by  the  purchaser  executing  and 
delivering  his  bond  for  that  amount,  bearing  interest  at  six 
(6%)  payable  semi-annually; "  and  $13,000  was  to  be  paid  by 
taking  the  premises  subject  to  a  mortgage  upon  which  there 
was  a  balance  of  that  amoimt  remaLoing  unpaid.  Under  the 
terms  of  the  contract  title  was  to  be  closed  on  April  15,  1920. 

The  complaint  further  alleges  that  after  the  making  of 
said  contract,  and  prior  to  the  date  for  closing  title,  plaintiff 
assigned  the  same  and  his  rights  thereunder  to  one  Ralph 
V.  Wechsler  and  directed  the  deed  in  said  agreement  mentioned 
to  be  delivered  to  said  Wechsler. 

The  complaint  further  alleges  that  Wechsler  was  present 
in  person  on  the  date  of  the  making  of  said  contract  and 
"  duly  performed  all  of  the  terms  and  conditions  of  the  said 
agreement  on  his  part  and  on  the  part  of  the  plaintiff  herein 
to  be  kept  and  performed.  That  at  the  said  closing  the  said 
Ralph  V.  Wechsler  acted  on  behalf  of  himself  and  on  behaK 
of  the  plaintiff  herein." 


Digitized  by 


Googk 


Weintraub  v.  F.  M.  B.  Ebalty  Co,,  Inc.  527 

App.  Div.  525]  First  Department,  April,  1»21. 

The  complaint  further  alleges  that  at  said  closing  said 
Wechsler  was  then  and  there  ready,  willing  and  able  to  perform 
his  part  of  the  said  contract  and  then  and  there  duly  offered 
defendant  to  accept  a  conveyance  of  said  premises  in  accord- 
ance with  the  terms  of  said  agreement;  that  prior  to  the  com- 
mencement of  this  action  said  Wechsler  retransferred  and 
assigned  to  plaintiff  all  his  right,  title  and  interest  in  and 
to  said  contract,  and  that  plaintiff  is  ready,  willing  and  able 
to  perform  said  contract,  but  that  the.  defendant  refuses  to 
convey  the  premises  to  the  plaintiff  pursuant  thereto. 

The  complaint  nowhere  alleges  that  the  plaintiff  himself 
or  Wechsler  in  his  behalf  ever  tendered  plaintiff's  bond  to 
the  defendant,  and  it  is  not  alleged  in  said  complaint  that 
Wechsler  was  authorized  to  execute,  acknowledge  and  deUver 
such  bond,  and  while  it  is  alleged  that  prior  to  the  conmaence- 
ment  of  the  action  Wechsler  reassigned  the  contract  to  the  plain- 
tiff, it  is  nowhere  alleged  that  the  plaintiff  ever  tendered  his  bond 
to  the  defendant  or  demanded  performance  of  said  contract. 

It  seems  to  me  that  the  court  properly  sustained  defend- 
ant's demurrer  to  plaintiff's  complaint  upon  the  ground  that 
said  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  in  that  there  is  no  allegation  contained  in 
said  complaint  that  the  plaintiff's  bond  was  ever  tendered  to 
the  defendant,  or  that  the  plaintiff  ever  demanded  performance 
of  the  contract  on  the  part  of  the  defendant.  A  necessary 
element  in  the  performance  of  the  contract  on  the  part  of  the 
plaintiff  was  the  furnishing  of  plaintiff's  personal  bond  and 
until  such  bond  was  tendered  I  do  not  think  the  plaintiff  was 
in  any  position  to  demand  performance  on  the  part  of  the 
defendant.  The  contract  provided  for  the  payment  of  the 
purchase  price  of  $30,000,  first,  by  the  payment  of  $1,000 
down  upon  the  execution  of  the  contract;  by  the  further 
payment  of  $4,000  upon  the  closing  day,  and  by  the  plaintiff 
''executing  and  deUvering  his  bond  "  for  $12,000.  This  bond 
to  seciu'e  part  of  the  purchase  price  was  also  to  be  secured  by 
a  second  mortgage  upon  the  real  property  sold.  It  was 
expressly  held  by  this  court  in  Manhasset  Point  Company  v. 
Wright  (125  App.  Div.  470)  that  imder  quite  similar  ciroimi- 
Btances  a  grantor  was  entitled  to  the  personal  bond  of  the 
vendees^  and  that  the  plaintiff,  a^  a  condition  precedent^ 
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was  obliged  to  tender  such  bond  to  the  grantor.  It  was  held 
in  that  case  that  the  complaint  failed  to  state  a  cause  of  action 
for  the  reason  that  the  defendant  was  not  obliged  to  accept 
performance  by  the  plaintiff  without  such  bond.  In  the 
complaint  at  bar  there  is  no  allegation  that  the  plaintiff  ever 
executed  or  offered  to  deUver  his  bond,  but,  on  the  contrary, 
the  allegation  is  that  Wechsler  was  "  ready,  willing  and  able 
to  execute,  acknowledge  and  deliver  to  the  defendant  a  bond 
and  mortgage."  This  clearly  did  not  meet  the  requirement 
of  the  contract  which  provided  for  the  personal  bond  of  the 
plaintiff.  I  think  the  allegation  to  that  effect  was  essential 
to  the  complaint.  It  seems  to  me  the  complaint  is  fatally 
defective  in  its  omission  to  allege  performance  or  tender  of 
performance  by  the  plaintiff  or  by  his  assignee  of  the  essential 
feature  of  the  contract  for  the  deUvery  of  a  bond  and  mortgage 
executed  by  the  plaintiff.  It  was  not  Wechsler's  bond  that 
the  contract  provided  should  be  delivered,  but  the  personal 
bond  of  the  plaintiff,  and  notwithstanding  the  allegation  of  the 
complaint  of  Wechsler's  readiness,  willingness  and  ability  to 
execute  the  required  bond,  it  manifestly  did  not  lie  within 
his  power  to  perform  such  act. 

Nor  will  the  general  allegation  of  the  complaint  that  said 
Wechsler  "  duly  offered  to  comply  with  each  and  every  of  the 
terms  and  conditions  of  the  said  agreement  on  plaintiff's 
part  to  be  kept  and  performed  "  avail  the  plaintiff  in  the  face 
of  specific  allegations  as  to  what  was  done.  While  permissible 
under  section  533  of  the  Code  of  Civil  Procedure,  such  allega- 
tion will  not  sustain  a  complaint  in  the  face  of  specific  allega- 
tions showing  failure  of  due  performance.  {Dalzett  v.  Fahy's 
Watch  Case  Co.,  43  N.  Y.  St.  Repr.  57;  Pease  Oil  Co.  v.  Monroe 
County  Oil  Co.,  78  Misc.  Rep.  285;  affd.,  158  App.  Div.  951.) 

The  order  appealed  from  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements,  with  leave  to  plaintiff  to 
serve  an  amended  complaint  upon  payment  of  said  costs. 

DowLiNG,  Laughlin,  Page  and  Greenbatjm,  JJ.,  concur. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
with  leave  to  plaintiff  to  amend  complaint  on  payment  of 
aaid  coetSp 
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Mabie  Antoinette  Sieib,  Appellant,  v.  Marie  H.  Godfrey, 

Respondent. 

First  Department,  April  20,  1921. 

Sales  —  action  to  recoTer  price  of  wearing  apparel  purchaaed  in 
France  —  French  law  goTema  —  plaintiff  entitled  to  recover  in 
American  money  equivalent  of  francs  stipulated  in  contract  at 
rate  of  exchange  at  time  of  Judgment  —  tender  after  action  com- 
menced not  including  coeta  is  insufficient  —  payment  into  court 
on  non-acceptance  of  tender —  plaintiff  not  entitled  to  interest  on 
purchase  price. 

The  time  when  an  account  arising  from  the  purchase  of  wearing  apparel 
in  France  becomes  due  must  be  determined  by  the  law  of  France. 

In  an  action  to  reoover  the  purchase  price  of  wearing  apparel  purchased 
in  France  in  1913  and  1914  for  a  stated  number  of  francs,  hM,  that  the 
contract  between  the  parties  was  a  simple  one  of  sale  of  merchandise  to 
be  paid  for  by  the  defendant  in  francs,  and  though  the  defendant  failed 
to  pay  said  indebtedness  when  the  same  became  due  the  plaintiff  cannot 
recover  the  American  equivalent  of  the  number  of  francs,  the  purchase 
price  of  the  merchandise,  at  the  rate  of  exchange  at  the  time  said 
indebtedness  was  payable,  but  at  most  the  plaintiff  is  entitled  to  reoover 
in  American  money  the  equivalent  of  the  francs  stipulated  in  the  contract 
at  the  rate  of  exchange  prevailing  at  the  time  of  the  rendition  of  judgment. 

At  any  time  before  suit  was  brought  the  defendant  could  have  tendered 
plaintiff  at  Paris,  France,  the  number  of  francs  stipulated  in  the  contract 
in  full  payment  of  her  claim  and  plaintiff  would  have  been  compelled  to 
accept  the  same. 

The  tender  by  the  defendant  to  the  plaintiff  of  drafts  for  francs  after  the 
commencement  of  the  action,  the  amount  of  which  did  not  include  the  costs 
of  the  action,  was  insufficient  under  section  731  of  the  Code  of  Civil 
Procedure. 

Furthermore,  the  defenduit  did  not  keep  her  tender  good  on  the  refusal 
of  the  plaintiff  to  accept,  by  paying  the  amount  into  court,  and  serving 
notice  in  writing  thereof  upon  the  plaintiff's  attorney  before  the  trial 
and  within  ten  days  after  the  tender,  as  required  by  section  732  of  the 
Code  of  Civil  Procedure. 

It  was  not  necessary  for  the  defendant  to  include  in  her  tender  interest 
upon  the  plaintiff's  daim  since  it  was  not  shown  that  under  the  French 
law  interest  was  recoverable. 

Appeal  by  the  plaintiff,  Marie  Antoinette  Sirie,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant; 
App.  Div.— Vol.  CXCVL       34 
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entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  27th  day  of  December,  1920,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  New  York  Trial  Term,  the 
parties  having  consented  in  open  court  that  the  case  be  tried 
by  the  court  without  a  jury  upon  stipulated  and  agreed  facts. 

Theron  L.  Carman  of  counsel  [Joseph  H.  Lecour  with  him 
on  the  brief],  for  the  appellant, 

Henry  M.  Earle,  for  the  respondent. 

»' 

Merrell,  J.: 

This  action  is  brought  by  the  plaintiff,  a  Parisian  modiste 
and  dealer  in  ladies'  wearing  apparel,  to  recover  of  the 
defendant,  a  resident  of  New  York,  the  equivalent  in  American 
money  of  10,450  francs,  French  money,  the  reasonable  value 
and  agreed  price  of  certain  gowns  made  by  plaintiff  for 
defendant  and  sold  and  delivered  to  defendant  in  July  and 
August,  1913,  and  in  the  month  of  July,  1914,  deUvery  thereof 
to  the  defendant  having  been  made  in  France  and  in  the 
United  States.  No  terms  of  credit  were  specified  in  con- 
nection with  the  sale  and  delivery  of  said  goods,  and  it  is 
the  claim  of  the  plaintiff  that  the  purchase  price  thereof,  to 
wit,  the  sum  of  10,450  francs,  became  due  and  payable  upon 
the  dehvery  of  said  merchandise  to  the  defendant.  The 
record,  however,  does  not  seem  to  support  such  contention. 
This  contract  having  been  made  in  France,  the  law  of  that 
coimtry  governs,  and  there  was  no  proof  upon  the  trial  as  to 
when,  under  the  French  law,  the  debt  upon  which  plaintiff 
has  sued  became  due.  It  appeared  upon  the  trial  that  at  the 
rate  of  exchange  prevalent  in  the  years  1913  and  1914  the 
equivalent  in  American  money  of  10,450  francs  was  $2,004.79, 
and  plaintiff  insists  that  she  is  entitled  to  recover  of  the  defend- 
ant as  the  price  of  said  merchandise  in  American  money  the 
last-mentioned  amoimt.  The  defendant,  on  the  other  hand, 
asserts  that  as  this  was  a  sale  of  goods  in  France,  payable  in 
10,450  French  francs,  the  plaintiff  cannot  recover  more  than 
the  contract  price  or  its  equivalent  in  American  money  at 
the  time  of  the  rendition  of  judgment.  Admittedly,  the  value 
pf  Fr^ch  francs  ^t  th^  current  rate  of  exchange  and  f^ 


Digitized  by 


Googk 


diRIB  V.  <>ODFltt:t.  531 


App.  Biy.  529]  First  Department,  April,  1921. 

measured  by  American  money  was,  at  the  time  of  the  trial, 
much  less  than  at  the  time  of  the  sale  and  dehvery  of  the 
merchandise  in  question. 

The  action  was  brought  Iqr  the  service  of  the  summons  and 
complaint  herein  upon  the  defendant  personally  in  the  State 
of  New  York  on  May  10,  1920,  and,  as  before  stated,  the 
plaintiff  demanded  judgment  in  her  complaint  against  the 
defendant  for  the  sum  of  $2,004.79,  with  interest  from  Decem- 
ber 1,  1913,  besides  the  costs  of  the  action. 

The  defendant,  in  her  answer,  by  not  denying  the  alle- 
gations of  the  complaint,  admits  the  sale  and  delivery  of  the 
articles  of  merchandise  referred  to  in  said  complaint,  and 
that  the  work,  labor  and  services  performed  and  the  materials 
furnished  by  the  plaintiff  to  defendant  were  reasonably  worth 
and  that  the  defendant  agreed  to  pay  therefor  the  sum  of 
10,450  francs,  French  money.  The  defendant,  however,  denies 
in  her  answer  that  payment  of  said  sum  was  duly  demanded, 
and  that  no  part  of  the  same  has  been  paid.  The  defendant 
also  denies  the  allegations  of  the  complaint  that  the  equivalent 
of  10,450  francs,  French  money,  in  money  of  the  United  States 
of  America  at  the  time  said  sirai  became  due  and  payable 
was  the  simi  of  S2,004.79,  and  denies  that  there  is  now  justly 
due  and  owing  to  the  plaintiff  the  said  sum  with  interest  from 
December  1,  1913,  and  as  a  separate  defense  the  defendant 
alleges  full  payment,  satisfaction  and  discharge  of  plaintiff^s 
alleged  claim  prior  to  the  commencement  of  said  action, 
together  with  all  costs,  by  payment  to  the  plaintiff  of  the  said 
?um  of  10,460  francs. 

The  facts  ui)on  which  the  issues  were  submitted  to  the 
court  were  stipulated  upon  the  trial,  and  from  such  stipulation 
and  concessions  made  upon  the  trial  it  appears  that  on  May 
4,  1920,  six  days  prior  to  the  service  of  the  summons  and 
complaint  herein  upon  the  defendant,  the  defendant  forwarded 
to  the  plaintiff  at  Paris,  France,  on  account,  a  draft  for  6,000 
francs,  and  that  on  May  14,  1920,  four  days  after  the  service 
of  the  summons  and  complaint  herein,  the  defendant  forwarded 
to  the  plaintiff  a  further  draft  for  4,450  francs.  These  two 
drafts,  for  an  aggregate  of  10,450  francs,  or  the  amount  of  the 
purchase  price  of  said  goods  and  material  furnished  and  labor 
performed  thereon  by  plaintiff  to  defendant,  were  received  by 
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the  plaintiflf  and  were  by  her  turned  over  to  her  attorney  in 
New  York,  who  in  turn  wrote  the  defendant  on  June  28,  1920, 
that  plaintiff  had  forwarded  the  two  drafts  to  him,  and  that 
said  drafts  had  not  been  and  would  not  be  accepted  in  payment 
and  settlement  of  plaintiff's  clamx  against  the  defendant,  and 
that  said  drafts  were  held  by  the  attorney,  subject  to  the 
defendant's  order,  and  thereafter,  on  July  13,  1920,  the 
plaintiff's  attorney  again  wrote  the  defendant,  quoting  to  her 
his  letter  of  the  twenty-eighth  of  June  and  stating  that 
he  had  at  that  time  sent  a  copy  of  said  letter  to  defendant's 
attorney  in  the  pending  suit  brought  by  plaintiff  against  the 
defendant,  and  that  the  plaintiff's  attorney  had  not  received 
any  answer  to  his  communications,  and  that  the  defendant 
had  not  sent  for  the  drafts  mentioned  nor  indicated  what 
disposition  defendant  wished  made  of  them,  and  stated  that 
the  writer  was  again  writing  the  defendant  and  sending  a 
copy  of  his  letter  to  her  attorney,  thinking  possibly  his  former 
letters  might  not  have  reached  the  defendant  and  her  attor- 
ney. It  does  not  appear  that  the  defendant  or  her  attorney 
ever  consented  to  the  return  of  said  drafts,  and  the  same  were 
retained  by  the  plaintiff's  attorney  until  the  time  of  the  trial 
when  said  drafts  were  produced  and  the  offer  of  the  plaintiff  to 
return  the  same  to  the  defendant  was  renewed,  but  the  return 
thereof  was  not  accepted  by  said  defendant,  and,  so  far  as 
appears,  the  two  drafts,  representing  10,450  francs,  were 
still  in  the  possession  of  the  plaintiff  or  her  attorney  at  the 
time  of  the  trial. 

It  was  stipulated  at  the  trial  that  the  issues  mi^t  be  tried 
by  the  court  without  a  jury  and  a  decision  rendered  by  the 
court,  with  findings  of  fact  and  conclusions  of  law,  and  that 
a  jury  was  waived. 

There  was  stipulated  in  evidence  four  letters,  written  by 
the  plaintiff  to  the  defendant,  relative  to  payment  by  the 
defendant  of  the  purchase  price  of  said  goods.  The  first  of 
these  letters  was  dated  November,  1914,  and  was  as  follows: 

"  November,  1914. 
"  Madame. —  I  am  sending  you  the  amount  of  your  bill 
and  I  am  obliged  to  ask  you  to  give  me  a  big  account  on  it 
for  the  end  of  this  month  as  I  have  very  great  difficulty  with 
the  money. 
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"  I  must  absolutely  pay  my  suppliers  before  the  new  year 
so  I  have  big  payments  to  meet. 

"  If  really  it  is  hnpossible  for  you  to  give  me  an  amount 
sufficient  I  am  obUged  to  give  your  bill  to  some  one  of  my 
suppliers  in  payment  who  will  send  it  to  you  and  take  an 
arrangement  with  you.  .  y^^  respectfully, 

"  A.  S." 

Plaintiff's  second  letter  to  the  defendant  was  dated  at 
Paris  on  January  22,  1915,  and  was  as  follows: 

"  Pakis  22  Janv.  1915 
"  Madame. —  Having  received  no  answer  to  my  letter  of 
November  last  in  which  I  requested  a  cheque,  I  was  com- 
pelled to  draw  on  you  at  sight.    The  draft  will  be  collected  by 
Messrs.  Schulz  and  Ruckgaber  of  your  City. 

"  Yours  respectfully, 

"  A.  S." 

Plaintiff's  third  letter  to  the  defendant  bears  date  January 
4,  1917,  and  was  as  follows: 

"  4th  Janv.  1917 
"  Madame. —  I  should  be  very  obliged  if  you  would  send 
me  and  a/c  on  my  invoices  if  you  cannot  pay  it  entirely. 

"  I  am  in  the  absolute  necessity  to  collect  my  accounts 
and  tmless  I  receive  a  satisfactory  answer  I  shall  be  compelled 
to  draw  on  you.  "  Yours  respectfully, 

"  A.  S." 

And  the  final  letter  from  plaintiff  to  defendant,  written 
from  Paris  on  October  4,  1919,  was  as  follows: 

"4/10/19. 
"SmiE 
"Robes,  Manteaux, 
"  101  Avenue  des  Champs,  Elysees — 
"Madame. —  Enclosed  you  will  find  again  your  account 
amounting  besides  interest  to  f rs. 

"This  account  being  due  for  dresses  supplied  prior  1914 
I  must  ask  you  to  be  kind  enough  to  send  me  a  cheque  within 
these  next  days  ^thout  faU.        „  yours  respectfully, 
"  Mrs,  GoDFRBT.  A,  SIRIE," 
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6,000 


Attached  to  this  last  letter  and  therein  referred  to  was  a 
statement  of  the  plaintiff's  account  agamst  the  defendant  in 
words  and  figures  as  follows: 

"  Robes,  LmoBRiE,  Fourbttres 
"  Telephone  101  Avenues  des  Champs  Elysees 

"  Passy-2&-55  Paris 

"  Mrs.  Henry  Godfrey  Doit 

"  Guinea  Woods  Loodge 
"  Paris  le  6  Octobre  1919                       Roslyn,  Long  Island 
"  1913  Juillet  2351     1  Robe  de  toile  blanche ' 

2348  1    Robe  'Favorite'  Blanche 

Brodee 

2345  1  Tea    gown    bleu    manteau 

cerise 

2346  1  Robe   de    jour  grise    avec 

jaquette 

2349  1  Saut  de  ht  rose  fond  mous- 

elline  rose 

2350  1  Robe  de  soir  '  tris  '  noire. . . 

2347  IRobe     de     drap    noit    et 

jaquette ^ 

Supplement     col     dentelle 

ancienne 

"  1913  Aout   2416     1  Robe    toile    tussor  ^  gamie 

dentelle 

"  1914  Juillet  3723    1  Robe  blanche  brodee  cristal 

et  argent 

3726  1  Manteau    en      soie     noire 

brode 

3727  1  Robe  '  Mexico  '  en  lainage 

gamie  taffetas 

Supplement  dentelle 

3728  1  Blouse  en  dentelle 


200 

650 

575 

950 

700 
100 
375 


"10,450" 


So  far  as  the  record  shows,  the  four  letters  of  the  plaintiff 
to  the  defendant  hereinbefore  quoted  constitute  all  of  the 


Digitized  by 


Googk 


SiRIB  V.  Gk>DFKBY.  535 


App.  Div.  529]  First  Department,  April,  1921. 

oorrespondenoe  and  communications  between  the  parties 
relative  to  plaintiff's  claim  against  the  defendant.  The  evi- 
dence does  not  disclose  that  the  defendant  replied  to  any 
of  plaintiff's  letters  to  her  or  the  requests  for  payment  therein 
contained,  nor  does  it  appear  that  the  plaintiff  ever  drew 
upon  defendant  for  the  amount  of  her  accoimt. 

It  was  stipulated  upon  the  trial  that  the  defendant  had 
an  open  accoimt  with  the  plaintiff  and  purchased  goods  from 
time  to  time  during  a  period  of  years,  and  the  court,  in  its 
fifth  finding  of  fact,  found  as  follows: 

"  Fifth.  Over  a  period  of  years  and  between  July  1st,  1913, 
and  May  14th,  1920,  defendant  had  an  open  running  account 
with  the  plaintiff,  and  from  time  to  time  between  July  1st 
and  August  31st,  1913,  and  prior  thereto,  defendant  purchased 
gowns,  wraps  and  other  wearing  apparel  from  the  plaintiff 
upon  said  account,  all  of  which  such  purchases  were  made 
in  Paris,  France  and  deUveries  were  made  in  France  and  the 
United  States." 

So  far  as  I  am  able  to  discover  from  the  record  the  fifth 
finding  of  fact  is  unsupported  by  any  proofs  in  the  case,  save 
the  concession  with  referaice  to  an  open  account  above 
referred  to  and  save  for  the  attitude  of  the  plaintiff  toward 
the  defendant  as  revealed  by  plaintiff's  letters  above  quoted. 
It  does  not  appear  from  the  record  that  there  was  any  state- 
ment of  defendant's  account  rendered  to  defendant  by  pl^- 
tiff  prior  to  that  contained  in  plaintiff's  letter  to  defendant 
of  October  4,  1919. 

It  was  also  stipulated  upon  the  trial  that  at  the  highest 
rate  of  American  exchange  for  sight  drafts  on  France  during 
the  year  1913,  5.21Ji  francs  French  money  were  equivalent 
to  one  dollar  in  American  money;  that  at  the  lowest  rate 
of  exchange  for  si^t  drafts  during  the  year  1914,  5.20^  francs 
of  French  money  were  equivalent  to  one  dollar  in  American 
money;  that  at  the  highest  rate  oi  American  exchange  for 
sight  drafts  on  France  during  the  year  1914,  4.60  francs  were 
equivalent  to  one  dollar  in  American  money  in  the  United 
States.  It  is  the  claim  of  the  plaintiff  that  at  the  rate  most 
favorable  to  defendant  in  1913  and  1914,  10,450  francs  was 
equivalent  to  $2,004.79,  American  money,  and  that  the  plain- 
tiff is  entitled  to  recover  in  this  action  judgment  in  American 
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money  at  the  rate  of  exchange  which  prevailed  at  the  date 
defendant's  debt  to  plaintiff  fell  due.  Defendant  iosists, 
however,  that  this  was  a  simple  contract  between  the  parties 
for  the  purchase  of  goods  made  in  Pans,  France,  for  the  agreed 
price  of  10,450  francs,  and  that  the  most  that  the  plaintiff 
can  recover  is  the  equivalent  of  said  10,450  francs  at  the 
rate  of  exchange  prevalent  at  the  tune  of  the  rendition  of 
judgment. 

The  court,  upon  the  trial,  held  with  the  defendant,  finding 
that  the  transactions  between  the  plaintiff  and  the  defendant 
constituted  a  simple  contract  for  the  purchase  of  goods  made 
in  France  upon  an  open  running  account  between  the  plaintiff 
and  the  defendant,  said  goods  to  be  delivered  by  the  plaintiff  to 
the  defendant  in  France  and  the  United  States,  and  to  be 
paid  for  in  French  currency  at  Paris,  France,  and  that  the 
dollar  and  its  value  had  nothing  to  do  with  the  transaction. 
The  court  also  held  that  the  defendant  fully  paid  and  dis- 
charged the  claim  of  the  plaintiff  herein  sued  for  by  the 
delivery  of  the  two  drafts  amounting  in  the  aggregate  to 
10,450  francs.  The  court  further  held  that  the  ^^  plaintiff 
waived  any  and  all  rights  which  she  had  that  the  drafts 
delivered  by  the  defendant  to  her  did  not  constitute  legal 
tender,"  the  court  also  holding  that  the  defendant  had  made  no 
legal  tender  to  the  plaiatiff  of  the  whole  or  any  part  of  the 
amount  due  her  and  sought  to  be  recovered  her^.  Upon 
the  decision  of  the  court  judgment  was  entered  in  defendant's 
favor  dismissing  the  complaint,  together  with  defendmat's 
taxable  costs  and  disbursements  of  the  action. 

I  think  the  court  correctly  decided  that  the  contract  between 
the  parties  was  a  simple  one  of  sale  of  merchandise  to  be 
paid  for  by  the  defendant  in  French  francs.  I  am  further 
of  the  opinion  that,  even  assuming  that  the  defendant  failed 
to  pay  said  indebtedness  when  the  same  became  due,  neverthe- 
less, the  plaintiff  cannot  recovo*  upon  the  trial  the  American 
equivalent  of  10,450  francs,  the  piurchase  price  of  said  mer- 
chandise, at  the  rate  of  exchange  at  the  time  said  indebtedness 
was  payable,  but  that  at  most  the  plaintiff  was  ^ititled  to 
recover  in  American  money  the  equivaleixt  of  the  French 
francs  stipulated  in  the  contract  at  the  rate  of  exchange 
prevailing  at  the  time  of  the  rendition  of  judgment.    Hiis 
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was  a  French  contract  for  the  sale  in  France  of  French  goods 
for  which  the  purchaser  agreed  to  pay  in  French  francs  at 
Paris,  France.  At  any  time  before  suit  was  brought  the 
defendant  could  have  tendered  the  plaintifif  at  Paris,  France, 
the  10,450  francs  in  full  payment  of  her  claim,  and  plaintiff 
would  have  been  compelled  to  accept  the  same.  Indeed,  as 
late  as  October  4,  1919,  but  seven  months  prior  to  the  com- 
mencement of  the  action,  in  her  letter  to  defendant,  the 
plaintiff  claimed  no  more  than  payment  of  the  10,450  francs 
in  discharge  of  defendant's  indebtedness  to  her.  The  pur- 
chase price  of  the  goods  in  question  was  not  payable  in 
American  dollars,  nor  was  it  payable  in  German  marks.  It 
was  payable  in  French  francs,  and  by  merely  bringing  action 
in  this  jurisdiction,  the  plaintiff,  I  apprehend,  acquired  no 
right  to  a  more  favorable  judgment  than  she  could  have 
obtained  had  action  been  brought  in  France. 

The  plaintiff,  in  support  of  her  position,  relies  upon  the  case 
of  Gross  V.  Mmdel  (171  App.  Div.  237;  affd.,  225  N.  Y.  633). 
That  case  passed  through  this  court,  and  it  was  held  here  that 
in  a  case  where  the  plaintiffs,  who  were  doing  business  in  the 
State  of  New  York,  drew  bills  of  exchange  upon  a  London  con- 
cern, payable  at  a  particular  time  in  German  marks  at  Leipzig, 
Germany,  and  which  bills  of  exchange  were  accepted  by  the 
drawees  in  London,  but  were  dishonored  upon  presentation  at 
Leipzig,  the  plaintiffs  could  bring  action  here  and  recover  a 
sum  suflBcient  to  have  purchased  the  German  marks  at  the  time 
the  defendants  agreed  by  their  acceptance  to  pay  them.  It 
seems  to  me  that  the  Mendel  case  is  clearly  distinguishable 
from  the  situation  presented  in  the  case  at  bar.  That  case 
involved  merely  a  sale  of  foreign  exchange.  The  drawers 
presmnably  were  compelled  to  have  on  the  dates  when  the 
bills  of  exchange  were  made  payable  at  Leipzig,  Germany,  the 
German  marks  called  for  in  said  bills  of  exchange.  They  drew 
upon  their  London  debtors  therefor  and  the  drafts  were 
accepted,  the  London  concern  thereby  agreeing  to  have  upon 
the  dates  when  said  bills  of  exchange  were  payable  at  Leipzig, 
Germany,  the  nmnber  of  marks  specifijed.  Having  failed  to 
have  said  marks  there  when  said  bills  of  exchange  fell  due, 
the  drawers  were  required  to  purchase  sufficient  marks  to 
meet  said  dr»ftS;  and  this  court  held  that  the  drawers  were 
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entitled  to  maintain  action  against  their  London  debtors  to 
recover  a  sum  of  money  sufficient  to  have  purchased  the  marks 
at  the  time  the  defendants  agreed  to  pay  them.  In  other 
words,  the  procedure  involved  in  the  Mendel  case  seems  to  me 
no  less  than  a  transmission  of  money  from  this  country  to 
Germany,  accomplished  through  the  instrumentality  of  the 
said  bills  of  exchange,  and  when  said  bills  became  due,  the 
defendants  not  having  the  marks  in  readiness  at  Leipzig  to 
meet  them,  it  was  incumbent  upon  the  plaintiffs  to  procure 
the  necessary  marks  to  meet  said  bills  of  exchange  which  they 
had  drawn,  and  they  were  allowed  to  recover  a  sum  of  money 
sufficient  to  procure  the  same  upon  the  dates  when  they  fell 
due.  The  situation  in  the  case  at  bar  is  entirely  different. 
This  is  not  the  exchange  of  money,  but  the  payment  for  goods 
purchased  and  sold  through  a  medium  of  exchange,  namely, 
French  francs,  specified  in  the  contract.  The  plaintiff  might 
have  brought  action  immediately  upon  the  sale  and  delivery 
for  the  purchase  price  of  said  goods,  and  could  have  recovered 
of  the  defendant  at  that  time  the  equivalent  of  the  10,450 
francs  in  American  money  at  the  then  prevailing  rate  of 
exchange.  Having  delayed  in  bringing  her  suit,  she  was  only 
entitled  to  recover  that  for  which  she  sold  the  goods  at  the  rate 
of  exchange  prevailing  at  the  time  of  recovery. 

I  am  unable,  however,  to  acquiesce  in  the  finding  of  the 
learned  trial  court  to  the  effect  that  the  defendant  had  fully 
paid  and  discharged  the  claim  of  the  plaintiff  herein  sued 
upon  prior  to  the  institution  of  suit  by  the  delivery  of  the  two 
drafts  for  6,000  and  4,450  francs,  respectively.  The  court 
erroneously  stated  in  its  opinion  that  the  defendant  tendered 
before  the  institution  of  this  action  the  amount  due  for  the 
goods,  namely,  10,450  francs.  As  a  matter  of  fact,  this 
action  had  actually  been  commenced  by  the  service  of  the 
summons  and  complaint  prior  to  the  delivery  by  the  defendant 
to  the  plaintiff  of  either  of  said  drafts,  and  while  it  is  true 
that  the  plaintiff  made  no  objection  to  the  form  of  the  tender 
made  by  the  defendant,  yet,  under  the  provisions  of  section 
731  of  the  Code  of  Civil  Procedure,  the  delivery  of  the  drafts 
in  question  did  not  comply  with  the  statutory  requirements  of 
a  tender  after  suit  brought.  The  defendant,  at  most,  tendered 
drafts  for  10,450  francs  in  the  aggregate,  but  did  not  include 
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in  such  tender  any  costs  of  the  action,  as  required  by  section 
731  of  the  Code,  nor  did  she  comply  with  section  732  of  the 
Code  of  Civil  Procedure,  which  required  the  defendant,  in 
order  to  avail  herself  of  such  tender,  in  case  of  non-acceptance 
thereof,  to  pay  the  same  into  court  and  serve  notice  thereof  in 
writing  upon  the  plaintiff's  attorney  before  the  trial  and  within 
ten  days  after  the  tender.  The  delivery  of  the  drafts  in 
question  was,  I  think,  entirely  insuflScient  to  prevent  a 
recovery  on  plaintiff's  part  of  the  amount  due  her  from  the 
defendant,  besides  costs. 

The  plaintiff  also  contends  that  the  attempted  payment 
by  the  defendant,  through  said  drafts,  was  insufficient  because 
no  interest  upon  the  plaintiff's  claim  was  included  therein. 
I  do  not  think  the  proofs  adduced  upon  the  trial  justify  the 
recovery  of  interest  by  plaintiff  upon  her  claim.  No  proof 
was  given  upon  the  trial  that  under  the  French  law  interest 
upon  the  plaintiff's  account  was  recoverable.  No  proof 
whatever  was  given  as  to  the  matter  of  interest  imder  the 
French  l^ws. 

I  am  of  the  opinion  that  the  plaintiff  was  entitled  to  recover 
judgment  herein  against  the  defendant  upon  the  proofs  pre- 
sented for  the  equivalent  in  money  of  the  United  States  of 
America  of  10,450  francs  at  the  rate  of  exchange  prevailing  at 
the  time  of  the  trial.  If  the  record  contained  the  necessary 
proofs  from  which  could  be  determined  the  equivalent  of 
10,450  francs  in  money  of  the  United  States  of  America  as  of 
the  time  of  the  trial,  we  could  modify  the  judgment  appealed 
from  by  permitting  a  recovery  by  plaintiff  of  the  amount  her 
due.    But  such  proofs  were  not  made. 

The.  judgment  must,  therefore,  be  reversed  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  event, 
unless  the  parties  will  stipulate  the  equivalent  in  American 
money  of  10,450  francs,  French  money,  as  of  the  time  of  the 
trial  herein,  in  which  event  the  plaintiff,  upon  returning  to 
the  defendant  the  drafts  already  delivered  to  her  by  defend- 
ant, shall  have  judgment  against  defendant  for  the  amount  so 
stipulated,  together  with  the  taxable  costs  and  disbursements 
of  the  action. 

Clabke,  p.  J.,  Laughlin,  Smith  and  Page,  JJ.,  concur. 
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Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event,  unless  parties  stipulate  as  stated  in 
opinion,  in  which  event,  on  plaintiff's  returning  drafts,  judg- 
ment ordered  for  plaintiff  for  the  amount  so  stipulated, 
with  costs. 


Myer  Rosenthal,  Respondent,  v.  The  United  Transpor- 
tation Company,  Appellant. 

First  Department,  April  29,  1921. 

Principal  and  agent  —  action  to  recoyer  portion  of  commiMion 
earned  on  sale  of  vessel  by  several  agents  —  interpleader  of  foreign 
agent  properly  denied  —  personal  service  necessary  on  motion 
to  interplead  third  party  —  construction  of  instrument  purporting 
"  to  protect  **  one  of  three  agents  in  two-thirds  of  comimission  — 
parol  evidence  admissible  to  ascertain  purport  of  written  instru- 
ment—  when  authority  to  receive  money  for  another  may  be 
revoked. 

In  an  action  to  recover  two-thirds  of  the  oommission  received  by  the 
defendant,  a  New  York  concern,  for  the  sale  of  a  steamship,  it  appeared 
that  the  steanuiMp  had  been  placed  in  the  hands  of  the  defendant  and  a 
Massachusetts  corporation  for  sale.  The  latter  had  an  agent  in  New 
York  city  who  introduced  the  plaintiff  to  the  defendant,  and  there- 
after the  plaintiff  brought  about  the  sale.  Prior  to  the  same  the  plaintiff 
received  a  letter  from  the  defendant  whereby,  in  efltect,  it  agreed  "  to 
protect "  him  for  two-thirds  of  the  commission  accruing  from  lAie  sale. 
There  was  also  some  evidence  introduced  to  show  that  prior  to  tiie  sale 
an  agreement  was  made  between  the  plaintiff,  the  defendant  and  the 
representative  of  the  Massachusetts  agent  that  the  commission  should 
be  received  by  the  defendant  and  divided  into  three  equal  parts,  one  of 
which  the  defendant  was  to  retain,  one  to  be  paid  to  the  plaintiff,  and 
the  third  part  to  the  Massachusetts  agent. 

Heldy  that  a  motion  for  interpleader  seeking  to  bring  in  the  Massachusetts 
agent,  made  upon  service  on  said  agent's  representative  in  this  State, 
was  properly  denied,  since  said  agent  had  no  power,  being  a  non-resident, 
to  designate  a  person  upon  whom  service  of  summons  or  notice  of  motion 
could  bo  made. 

In  order  to  interplead  a  third  party  the  defendant  must  make  personal 
service  upon  the  party  to  be  interpleaded  so  as  to  bring  that  party  within 
the  jurisdiction  of  the  court. 

The  instrument  purporting  "  to  protect "  the  plaintiff  was  not  an  arrange- 
ment in  which  the  brokers,  or  their  representative  authorized  to  seQ 
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the  vessel,  concurred,  so  as  to  free  the  defendant  from  its  obligation  of 
paying  the  two-thirds  over  to  the  plaintiff,  since  there  was  no  promise 
to  pay,  but  merely  a  promise  **  to  protect "  the  plaintiff. 

It  was  error  on  the  part  of  the  trial  court  to  reject  oral  evidence  corroborative 
of  evidence  tending  to  shorw  that  each  broker  was  to  receive  one-third 
of  the  commission,  since  it  is  not  improper  to  show  that  the  instrument 
was  given  not  to  create  a  liability,  but  in  fact  for  the  purpose  stated 
therein. 

The  authority  given  to  the  plaintiff  to  receive  the  money  might  have  been 
revoked  at  any  time  before  the  money  was  handed  over  even  though  the 
defendant  had  executed  the  i>aper  as  here  claimed  for  the  benefit  of  the 
plaintiff  and  the  selling  brokers. 

Qrbxnbaum,  J.,  dissenting  in  part. 

Appeal  by  the  defendant,  The  United  Transportation  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  24th  day  of  November,  1920,  upon  the  verdict 
of  a  jury  rendered  by  direction  of  the  court;  also  from  an 
order  entered  in  said  clerk's  office  on  the  10th  day  of  December, 
1920,  denying  defendant's  motion  for  a  new  trial  made  upon 
the  minutes,  and  also  from  an  order  entered  in  said  clerk's 
oflSce  on  the  15th  day  of  April,  1920,  denying  defendant's 
motion  for  an  interpleader. 

Twyman  0.  Abbott  of  counsel  [F.  C.  Nickerson^  attorney], 
for  the  appellant. 

Mortimer  M.  Menken  of  counsel  [Mentcen  Brothers,  attor- 
neys], for  the  respondent. 

Smith,  J.: 

The  action  is  brought  to  recover  of  the  defendant  two- 
thirds  of  $5,000  which  was  received  by  the  defendant  as 
commission  for  the  sale  of  the  steamship  ATnerican.  This  ship 
was  owned  by  some  parties  in  Halifax  and  was  put  in  the 
hands  of  Simpson  &  Co.,  shipbrokers,  in  Boston,  for  sale. 
Simpson  &  Co.  had  an  agent  in  New  York  by  the  name  of 
Gallupe.  The  steamship  was  also  .put  in  the  hands  of  the 
defendant  for  sale.  Gallupe  introduced  the  plaintiff  to  the 
'defendant,  and  the  plaintiff  thereafter  brought  about  the  sale 
of  the  steamship  for  the  sum  of  $36,000.    Thirty  thousand 
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dollars  was  to  be  paid  to  the  owners  of  the  ship  and  the  $5,000 
was  to  be  retained  as  commissions  for  the  sale.  Prior  to  the 
sale,  however,  the  plaintiff  received  from  the  defendant  the 
following  paper: 

"  The  United  Transportation  Company 

"  Steamship  Agents 

"  17  Battery  Place 

"  New  York 

"  Cable  Address:    '  Uteco/  New  York. 

"  Codes:    Scott's  A.  B.  C.  Fifth  Edition. 

"  Mr.  M.  Rosenthal,  "  ^^^  ^^P^^'  1919. 

"  18  Broadway, 

"  New  York  City: 

"  S.  S.  American. 
"  Dear  Sm. —  We  hereby  agree  to  protect  you  for  two-thirds 
(^)  of  the  commissions  accruing  from  the  sale  to  be  consum- 
mated through  you  of  the  S.  S.  American  or  two-thirds  {%) 
of  overage  of  $5,000.00  over  the  net  purchase  price  to  the 
owners  of  $30,000. 

''  Very  truly  yours, 
"  THE  UNITED  TRANSPORTATION  COMPANY, 

"J.  H.  Rogers,  Treasurer J^ 

Some  evidence  was  introduced  to  show  that  prior  to  this 
sale  an  agreement  was  made  between  the  plaintiff  and  the 
defendant  and  Gallupe  representing  Simpson  &  Co.,  that  the 
$5,000  commission,  when  received,  should  be  received  by  the 
defendant  and  was  to  be  divided  into  three  equal  parts,  of 
which  the  defendant  was  to  retain  one  part,  and  one-third  was 
to  be  paid  to  the  plaintiff  and  one-third  to  Simpson  &  Co. 
Simpson  &  Co.  make  claim  against  the  defendant  for  their 
one-third  under  the  agreement.  After  this  action  was  com- 
menced the  defendant  sought  by  motion  to  interplead  Simpson 
&  Co.,  and  a  man  by  the  name  of  Berger  who  had  also  made 
a  claim  for  the  share  of  the  commissions  which  were  to  be  paid 
to  the  plaintiff.  The  claim  of  Berger  was  afterwards  with- 
drawn. This  motion  for  interpleader  was  at  first  denied  for 
failure  to  serve  notice  thereof  upon  Simpson  &  Co.,  with  leave 
to  renew  upon  showing  proper  service.    The  motion  was  there- 
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after  renewed  upon  service  made  upon  Gallupe  as  representing 
Simpson  &  Co.  This  service  is  claimed  to  have  been  a  proper 
service  upon  Simpson  &  Co.,  by  reason  of  a  power  of  attorney 
given  by  Simpson  to  Gallupe  to  receive  all  papers  which 
might  be  served  in  this  action.  Gallupe  was  not  an  attorney. 
The  Special  Term  denied  this  second  motion  for  an  interpleader 
and  the  notice  of  appeal  seeks  to  review  this  order,  as  well 
as  the  judgment  which  was  afterwards  entered. 

The  order  for  interpleader  was  properly  denied.  In  order 
to  interplead  a  third  party  the  defendant  must  make  personal 
service  upon  the  party  to  be  interpleaded  so  as  to  bring  that 
party  within  the  jurisdiction  of  the  court.  In  order  to  bring 
such  a  pajiiy  within  the  jurisdiction  of  the  court  such  service 
would  seem  to  be  necessary  as  is  prescribed  for  the  service 
of  a  summons.  A  summons  would  be  required  to  be  served 
under  section  426  of  the  Code  by  making  personal  service 
thereof  within  this  State.  Section  430  of  the  Code  of  Civil 
Procedure,  however,  provides  for  the  designation  of  a  person 
upon  whom  the  summons  or  papers  in  an  action  may  be 
served.  But  that  section  is  limited  to  the  right  of  a  resident 
of  the  State  to  make  such  designation  and  certain  formalities  are 
required  in  order  to  make  such  designation  effective  to  authorize 
the  person  designated  to  receive  such  summons  or  other  paper 
for  the  commencement  of  an  action.  The  designation  must 
be  executed  and  acknowledged  and  filed  with  the  clerk  of 
the  county.  The  written  consent  of  the  person  so  designated 
must  be  so  executed,  acknowledged  and  filed.  The  power  of 
attorney,  which  authorized  Gallupe  to  receive  service  of  any 
papers  which  might  otherwise  be  served  did  not  conform  to 
the  requirements  of  that  section,  and  if  it  did  so  conform  it 
would  not  be  effectual  to  authorize  the  person  designated  to 
receive  the  summons  or  notice  of  motion  because  such  desig- 
nation could  only  be  made  thereunder  by  a  resident  of  the 
State.  Simpson  was  a  resident  of  the  State  of  Massachusetts. 
The  order,  therefore,  denying  the  defendant's  motion  to 
interplead  the  defendant  Simpson  &  Co.  was  properly  made 
and  should  be  affirmed. 

In  directing  a  verdict  for  the  plaintiff  the  trial  court  was 
of  opinion  that  the  .paper  executed  by  the  defendant  con- 
stituted a  contract  obHgation  which  could  not  be  varied  by 
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parol  and  that  it  was  improper  to  show  that  the  plaintiff  was 
to  receive  two-thirds  of  this  commission  for  himself  and  for 
Simpson  &  Co.  In  this  I  am  of  opinion  that  the  Trial  Term 
was  in  error.  This  arrangement  between  the  defendant  and 
the  plaintiff  was  not  an  arrangement  in  which  Simpson  & 
Co.,  or  Gallupe,  representing  them,  concurred,  so  that  the 
defendant  would  not  be  free  from  its  obUgation  by  paying  the 
two-thirds  of  the  commission  over  to  the  plaintiff.  The  form 
of  instrimient  given  contained  no  promise  to  pay,  but  was 
simply  a  promise  to  protect  the  plaintiff.  There  was  some 
evidence  given  of  the  fact  that  one-third  thereof  was  for 
Simpson  &  Co.,  and  other  evidence  corroborating  this  was 
rejected  by  the  trial  court  upon  the  ground  that  it  tended  to 
vary  a  written  instrument.  It  has  always  been  proper,  how- 
ever, to  show  that  the  purpose  for  which  an  instrument  was 
given  was  not  to  create  a  liability,  but  that  purpose  of  delivery 
might  be  shown  to  be  other  than  the  purpose  stated  in  the 
paper  itself.  The  courts  have  thus  permitted  the  parties  to 
show  that  the  pxupose  of  a  paper  in  the  form  of  a  promissory 
note  was  simply  as  an  acknowledgment  of  payment  or  receipt 
of  moneys  paid.  {Bond  v.  Varuiegnft,  128  N.  Y.  Supp. 
1078.)  And  the  general  rule  is  often  stated  that  evidence  is 
competent  going  to  the  question  whether  a  paper  was  in  fact 
intended  as  a  contract  between  the  parties  {Smith  v.  Dotter- 
weich,  200  N.  Y.  299;  Equitable  Trust  Co.  v.  Halpert,  132 
N.  Y.  Supp.  776),  and  the  general  rule  is  laid  down  in  the 
text  books  that  parol  evidence  is  admissible  to  show  that  a 
writing  offered  was  not  executed  by  the  parties  as  a  memorial 
of  a  contract  made,  and  that  there  never  had  been  an 
integration  of  a  contract  in  a  writing.  (1  Greenl.  Ev.  §  305; 
Hechinger  v.  Ulacia,  194  App.  Div  330;  Title  Guarantee  & 
Trust  Co.  V.  Pam,  192  id.  268,  320.) 

Confessedly  the  defendant  was  entitled  to  retain  one-third 
of  this  $5,000.  One-third  of  it  is  acknowledged  by  the 
defendant  to  belong  to  the  plaintiff  upon  which  part  payment 
has  been  made  and  judgment  pffered  for  the  balance.  If  the 
purpose  of  the  paper  was  merely  to  acknowledge  the  rights 
of  the  plaintiff  and  Simpson  &  Co.  in  two-thirds  of  those 
commissions,  it  would  seem,  under  the  authorities  cited,  that 
the  defendant  might  make  proof  thereof,  especially  as  Simpflon 


Digitized  by 


Googk 


BOSENTHAL  V.  UnTTBD  TRANSPORTATION  Co.  545 

App.  Div.  540]  Firgt  Department,  April,  190L 

&  Co.  still  make  claim  upon  the  defendant  for  their  one-third, 
and  have  never  consented  that  the  plaintiff  act  for  them  in 
receiving  any  part  of  their  share  in  the  commission.  Even 
though  Simpson  &  Co.  had  authorized  this  plaintiff  to  receive 
from  the  defendant  the  part  of  the  commissions  belonging  to 
them,  that  authority  might  be  revoked  at  any  time  before 
the  moneys  were  handed  over,  and  if  so,  the  plaintiff  would 
only  be  allowed  to  recover  his  share  of  the  commissions, 
even  though  the  defendant  had  executed  this  paper  as  is  here 
claimed,  for  the  benefit  both  of  the  plaintiff  and  Simpson  & 
Co.  With  such  authority  by  Simpson  &  Co.  to  revoke 
authority  to  plaintiff  to  receive  their  share  of  the  commissions, 
it  is  not  possible  that  defendant  can  still  be  held  liable  to 
pay  to  the  plaintiff  two-thirds  with  a  liabiUty  remaining  to 
pay  one-third  to  Simpson  &  Co.  imder  such  revoked  authority. 
The  claim  by  Simpson  &  Co.  as  against  this  defendant  for 
one-third  of  these  commissions  would  operate  as  a  revocation 
of  any  authority  in  plaintiff  to  collect  the  whole  amount 
thereof.  The  proof,  therefore,  that  his  paper  represented  an 
acknowledgment  of  the  right  of  the  plaintiff  and  Simpson  & 
Co.  to  two-thirds  of  these  commissions  would  in  no  way 
violate  the  rule  which  forbids  the  introduction  of  parol  testi- 
mony to  vary  a  written  instrument. 

The  order  denying  motion  for  interpleader  should  be  aflBrmed, 
and  the  judgment  and  order  denying  a  new  trial  reversed  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event, 

Clarke,  P.  J.,  Dowljng  and  Merrell,  JJ.,  conc^ir; 
Greens AtJM,  J.,  concurs  in  affirmance  of  the  order  denying 
interpleader,  and  dissents  from  the  reversal  of  the  judgment, 
which  in  his  opinion  should  be  affirmed. 

Order  denying  motion  for  interpleader  affirmed;  judgment 
and  order  densdng  new  trial  revised  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  event. 

App.  Div.— Vol.  CXCVI.        35 
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Shub-Loc  Elevator  Safety  Co.,  Inc.,  Respondeat,  v. 
William  F.  Purcell  and  Universal  Pbotbctivb  Appli- 
ance Co.,  Inc.,  Appellants-. 

First  Department,  April  29,  1921. 

BCaster  and  servant  —  agreement  by  employee  to  assign  rights  to 
any  inventions  and  applications  for  patents  made  while  in 
employer's  service  —  Judgment  restraining  such  employee  after 
leaving  his  employment  from  using  inventions  made  while  so 
employed  and  requiring  him  and  corporation  organised  by  him 
to  make  assignment  to  his  former  employer  does  not  preclude 
said  employee  and  corporation  from  using  devices  open  to  inspec- 
tion and  not  patentable  by  reason  of  lack  of  novelty. 

Where  an  employee  of  a  company  engaged  in  the  oonstniction  of  safety 
devioes  upon  elevators,  after  agreeing  to  assign  to  said  company  all  his 
rights  to  any  invention  calculated  to  improve  or  perfect  the  device  he  was 
employed  to  work  on  and  to  set  over  any  application  for  patents  for  such 
device  to  said  company,  left  its  employment  and  organized  a  corporation 
to  which  he  gave  full  information  as  to  the  devices  which  he  had  invented 
as  improvements  upon  the  devices  theretofore  used  by  his  employer  in 
its  work,  a  judgment  restraining  such  employee  and  the  corporation 
organized  by  him  from  manufacturing  or  otherwise  using  the  devices 
invented  or  devised  by  him  while  in  the  employ  of  said  company,  and 
further  requiring  him  and  the  cori>oration  organized  by  him  to  disclose 
and  transfer  to  said  company  all  devices,  etc.,  which  he  might  at  any 
time  develop  relating  to  the  mechanical  safetyfying  of  elevators,  does  not 
preclude  said  employee  and  the  corporation  organized  by  him  from  using 
any  device  which  was  not  patentable  by  reason  of  lack  of  novelty 
and  which  was  not  a  secret  device  because  attached  to  an  elevator  in 
Buoh  a  way  that  it  was  open  to  inspection  and  examination  by  any  one 
interested. 

Appeal  by  the  defendants,  William  F.  Purcell  and  another, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  oflSce  of  the  clerk  of  the 
coimty  of  New  York  on  the  5th  day  of  February,  1921,  deny- 
ing defendants'  motion  to  set  aside  an  interlocutory  judgment 
herein  and  granting  a  new  trial  because  of  newly-discovered 
evidence,  or,  in  the  alternative,  that  the  said  judgment  be 
modified  or  changed  in  certain  respects. 
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Benjamin  Reass  of  counsel  [Hugo  Hirsh  and  Emanuel 
Nevnnan  with  him  on  the  brief;  Hirsh,  Newman  &  Rea^Sy 
attorneys]^  for  the  appellants. 

WooUey  A.  Shepard  of  counsel  [Thomas  &  Houghton,  attor- 
neys], for  the  respondent. 

Smith,  J.: 

The  plamti£f  is  engaged  in  the  construction  of  safety  devices 
upon  elevators.  In  this  action  the  court  has  found  that  the 
defendant  Purcell  entered  into  an  oral  contract  to  assigQ 
to  the  plaintiff  "  all  his  rights  to  any  invention  calculated  to 
improve  or  perfect  the  device  he  was  employed  to  work  on, 
and  to  set  over  any  application  for  patents  for  such  device 
to  the  plaintiff."  The  defendant  Purcell  entered  the  employ- 
ment of  the  plaintiff  first  to  ^ve  expert  advice  as  to  the 
improvement  of  the  existing  devices  relative  to  the  construc- 
tion by  the  plaintiff  of  these  safety  appUances  and  he  was 
mgaged  for  nearly  a  year  in  this  employment.  He  after- 
wards entered  the  regular  employment  of  the  plaintiff  as  a 
superintendent  and  devoted  his  time  and  his  skill  to  the  per- 
fection and  installment  of  these  safety  appliances,  with  the 
agreement  heretofore  mentioned,  to  assign  all  his  rights  to 
such  inventions  to  the  plaintiff.  After  having  been  in  the 
service  of  the  plaintiff  for  a  year  he  organized  the  defendant 
corporation  and  gave  to  the  corporation  full  information  as 
to  the  devices  which  he  had  invented  as  improvements  upon 
the  devices  theretofore  used  by  the  plaintiff  in  its  work. 
Judgment  was  entered  ux  the  action  May  13,  1918,  which 
restrained  the  defendants  and  each  of  them  ''  from  manu- 
facturing, seUing,  installing  or  otherwise  using  the  device  or 
devices  for  the  safetifying  of  elevators  now  and  heretofore 
manufactured,  sold,  installed  or  used  by  them,  or  either  of 
them,  heretofore  invented  or  devised  by  defendant  Purcell 
while  in  the  plaintiff's  employment,"  and  further  requiring 
Purcell  '^  to  disclose  and  transfer  to  the  plaintiff  any  and  all 
devices,  improvements  or  inventions  which  he  might  at  any 
time  develop,  invent  or  devise,  relating  to  the 'mechanical 
safetifying  of  elevators,"  in  accordance  with  his  agreement, 
and  that  the  assignment  to  the  defendant  corporation  be 
declared  void  and  that  both  defendants  execute  and  deliver 
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to  plaintiff  ''  a  good  and  sufficient  assignment  of  any  interest 
in  any  devices,  improvements  or  inventions  or  any  applicati(His 
for  patents  thereon  in  connection  with  the  mechanical  safeti- 
fying  of  elevators,  heretofore  invented  or  devised  by  said 
defendant  Purcell  while  in  plaintiff's  employment."  That 
judgment  was  appealed  to  this  court  and  was  affirmed.  (See 
185  App.  Div.  888.)  At  the  time  of  the  trial  of  the  action 
defendant  Purcell  had  made  application  for  letters  patent 
covering  about  fifteen  claims,  two  of  which  were  allowed  and 
thirteen  of  which  were  disallowed  because  of  lack  of  novelty. 
The  defendants,  thereupon,  have  made  application  for  a  new 
trial  on  the  groimd  of  newly-discovered  evidence  or  for  a 
modification  of  the  judgment  so  that  the  defendant  shall  not 
be  restrained  from  using  the  devices  miade  by  Purcell  upon 
which  patents  were  refused  for  lack  of  novelty. 

It  will  be  noticed  that  this  agreement  is  not  an  agre^nent 
to  refrain  from  divulging  any  secret  process  of  the  plaintiff, 
but  is  an  agreement  to  assign  to  the  plaintiff  all  inventicms 
or  devices  which  he  may  have  made  theretofore  or  which  he 
may  thereafter  make  while  in  the  plaintiff's  employ.  This 
clearly  gives  to  the  plaintiff  the  right  to  an  assignment  of  any 
invention  or  device  which  is  patentable  and  even  to  an 
assignment  of  any  application  which  had  not  been  acted  upon 
by  the  Patent  Office.  But  an  assignment  of  a  device  which 
is  not  patentable  would  give  to  the  plaintiff  no  rights,  and 
in  respect  to  these  elevators,  while  the  devices  are  subject  to 
inspection  and  can  be  seen  by  any  person  who  should  be 
interested  to  inspect  them,  the  disclosure  to  another  party 
of  the  nature  of  that  device,  or  the  subsequent  use  thereof 
by  the  party  himself  after  he  left  the  employment  of  the 
plaintiff  would  not  be  a  disclosure  of  any  confidential  informa- 
tion which  he  has  obtained,  nor  would  it  be  a  use  of  any 
device  to  which  any  party  is  given  any  occlusive  right  by 
any  letters  patent.  Of  course,  as  to  those  devices  which  were 
patentable,  a  different  question  would  arise,  and  as  to  those 
the  defendants  do  not  seek  to  modify  the  judgment.  As  we 
read  the  decree  entered  herein  we  think  that  a  fair  interpre- 
tation thereof  would  not  preclude  the  defendants  from  using 
any  device  which  was  not  patentable,  by  reason  of  lack  of 
novelty,  and  which  was  not  a  secret  device,  because  attached 


Digitized  by 


Googk 


WoLFP  V.  Althak.  549 


App.  Div.  649]  First  Department,  April,  1921. 

to  an  elevator  in  such  a  way  that  it  was  open  to  inspection 
and  examination  by  any  one  interested  to  inspect  the  sam^. 
This  interpretation  is  supported  by  the  opinion  of  the  learned 
justice  who  tried  the  case.  With  this  interpretation  of  the 
decree  the  defendants  do  not  need  the  rehef  for  which  they 
ask,  and,  with  the  right  to  make  use  of  such  devices  as  were 
not  novel  and  were  not  concealed,  the  apphcation  was  properly 
denied  and  the  order  should  be  aflBrmed,  with  ten  doUars 
costs  and  disbursements. 

Clarke,   P.  J.,   Dowung,   Page  and  Grsenbaum,  JJ., 
concur. 

Order  aflSirmed,  with  ten  dollars  costs  and  disbursements. 


William  Wolpp,  Appellant,  v.  Genevieve  Altbian, 
Respondent. 

First  Department,  April  29,  1921. 

Vendor  and  purchaser  —  suit  to  set  aside  purchase-money  mortgage 
on  ground  of  fraud  in  substituting  cheap  furniture  before  deUvery 
of  possession  and  as  cloud  on  title  —  insolvency  of  defendant  — 
temporary  injunction  granted  restraining  disposal  of  bond  and 
mortgage  untU  trial  of  suit  —  plaintiff  has  not  adequate  remedy 
at  law  —  issue  of  fraud  cannot  be  tried  on  affidavits. 

Where  in.  a  suit  to  set  aside  a  purohase-money  mortgage  on  the  ground 
that  it  was  fraudulently  procured,  and  as  constituting  a  cloud  on  tiUe, 
by  reason  of  the  fact  that  after  the  agreement  to  purchase  the  premises 
and  before  possession  was  delivered,  the  defendant  had  substituted  oheap 
furniture  in  the  house  for  better  furniture  that  was  therein  when  the 
contract  was  made,  it  appears  that  the  defendant  is  insolvent,  a  temporary 
injunction  may  issue  to  restrain  him  from  disposing  of  the  bond  and 
mortgage  until  the  trial  of  the  suit. 

The  plaintiff  has  not  an  adequate  remedy  at  law. 

The  issue  of  fraud  cannot  bo  tried  upon  afl&davits  on  motion  to  procure 
the  temporary  injunction. 

Appeal  by  the  plaintiff,  William  Wolff,  from  an  order  of  tlve 
Supreme  Court,  made  at  the  New  York  Special  Term  aaad 
entered  in  the  office  of  the  clerk  of  the  county  of  New  Y^oik 


Digitized  by 


Googk 


550  Wolff  v.  Altman. 


First  Departuient,  April,  19dl.  [VoL  196 

on  the  2d  day  of  December,  1920,  denying  plaintifF's  motion 
to  continue  a  preliminary  injunction. 

Edward  W.  Drucker  of  counsel  [Joseph  Hirschman  with  him 
on  the  brief;  Hirschman  &  Roeder,  attorneys],  for  the  appellant. 

Harry  C.  Adams,  for  the  respondent. 

Smith,  J.: 

The  plaintiff  agreed  to  purchase  of  the  defendant  certain 
premises  and  to  assume  certain  mortgages  thereon  and  pay 
the  defendant  a  certain  amount  of  money  and  to  give  the 
defendant  back  a  purchase-money  mortgage  for  $1 ,400.  In  this 
sale  and  as  part  thereof,  the  defendant  was  to  deliver  to  the 
plaintiff  the  household  furniture  which  was  specified  upon  the 
list  of  furniture.  The  deed  was  given,  the  money  had  been 
paid  and  the  purchase-money  mortgage  of  $1,400  had  been 
given.  This  action  is  brought  in  equity  to  set  aside  that 
piu-chase-money  mortgage  as  having  been  obtained  by  fraud 
and  as  constituting  a  cloud  on  title  by  reason  of  the  fact  that 
after  the  agreement  and  before  possession  was  delivered  the 
defendant  had  substituted  cheap  furniture  in  the  house  for 
better  furniture  that  was  there  when  the  contract  was  made 
and  by  this  substitution  of  an  inferior  article  for  the  article 
agreed  to  be  purchased  the  plaintiff  has  been  damaged  in  the 
sima  of  upwards  of  S2,000. 

It  is  further  alleged  that  the  defendant  was  insolvent  and, 
therefore,  cannot  respond  to  a  judgment  for  damages. 

An  injunction  was  sought  in  this  action  to  restrain  the 
defendant  from  disposing  of  this  bond  and  mortgage  until 
the  trial  of  the  action.  The  Special  Term  has  denied  this 
motion  for  a  temporary  injunction  and  this  appeal  is  an  appeal 
from  such  order  denying  the  motion. 

I  think  the  injimction  should  have  been  granted  and  the 
defendant  enjoined.  We  cannot  try  upon  these  aflSidavits 
the  question  as  to  whether  this  fraud  was  committed.  If  this 
fraud  were  committed  and  the  plaintiff  has  been  damaged  in 
the  siun  of  $2,000,  the  plaintiff  ought  not  to  be  compelled  to 
pay  this  bond  and  mortgage.  The  reasoning  of  the  decision 
of  the  Special  Term  seems  to  have  been  that  the  plaintiff  has 
an  adequate  remedy  at  law.    But  I  do  not  understand  that 
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to  be  deemed  adequate  in  an  action  to  satisfy  a  mortgage  as 
having  been  obtained  by  fraud  and  to  establish  what  would 
be  in  equity  an  offset  thereto.  The  defendant  should  be 
enjoined  from  disposing  of  this  bond  and  mortgage  pending 
the  determination  of  the  action.  {Ranney  v.  Warren,  13  Hun, 
11;  17  id.  111.) 

If  the  defendant  be  insolvent  and  this  mortgage  should 
get  into  the  hands  of  a  bona  fide  purchaser  and  not  be  fore- 
closed for  many  years  to  come,  it  may  well  happen  the 
Statute  of  Limitations  may  have  run,  and  proof  may  be 
difficult  to  obtain.  In  any  event,  the  plaintiff  is  entitled  to 
have  this  mortgage  set  aside  as  a  lien  upon  the  property 
which  stands  in  the  way  of  a  sale  thereof.  It  is  no  answer 
to  say  that  he  may  defend  a  foreclosure  when  one  is  brought. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  for  a  temporary  injunction 
be  granted. 

Clabke,  p.  J.,  DowLiNG,  Page  and  Gkbenbatjm,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted. 


GosHi  Kaisha  Yamamoto  Sohonten,  Appellant,  v.  France 
AND  Canada  Steamship  Company,  Ltd.,  Respondent. 

First  Department,  April  29,  1921. 

Depositions  —  motion  for  issuance  of  commission  and  letters  roga- 
tory for  examination  of  witnesses  in  foreign  country  —  when 
court  wiU  pass  upon  relevancy  or  materiality  of  testimony  sought 
—  motion  denied  because  testimony  sought  was  irrelevant  and 
immaterial. 

While  ordinarily  on  a  motion  for  the  issuance  of  a  commission  and  letters 
rogatory  for  the  examination  of  witnesses  in  a  foreign  country,  the  court 
will  not  pass  upon  the  relevancy  or  materiality  of  the  testimony  sought, 
yet,  where  a  large  sum  of  money  is  in  the  possession  and  subject  to  the 
risks  of  the  business  of  the  moving  party,  and  a  long  delay  of  the  trial 
will  ensue,  the  court  will  scrutinize  more  carefully  the  moving  papers 
and,  if  the  testimony  is  nrelevant  and  immaterial,  deny  the  motion. 

In  this  case  such  a  motion  should  be  denied  because  the  testimony  sought 
has  not  the  alightost  relevancy  or  materiahty  to  the  issues. 
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Appeal  by  the  plaintiflf,  Goshi  Kaisha  Yamamoto  Sohonten, 
from  an  order  of  the  Supreme  Coiirt,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  10th  day  of  March,  1921,  granting  defend- 
ant's motion  for  the  issuance  of  a  commission  and  letters 
rogatory  for  the  examination  of  witnesses  in  Japan. 

Leavitt  J.  Hunt  of  counsel  [Hunt,  Hill  &  Beits,  attorneys], 
for  the  appellant. 

Carroll  G.  Walter  of  counsel  [Edward  J.  Patterson  with  him 
on  the  brief;  Patterson,  Eagle,  Greenough  &  Day,  attorneys], 
for  the  respondent. 

Page,  J.: 

The  steamship  Kageshima  Mara,  a  vessel  owned  by  the 
Government  Iron  Foundry  of  Japan,  was  chartered  to  the 
plaintiff  by  a  contract  of  custody  from  the  year  1913  to  the 
year  1919.  This  contract  of  custody  provided  for  the  insurance 
of  the  vessel  for  the  benefit  of  the  iron  foundry  as  against 
ordinary  marine  losses,  and  provided  in  article  9  that  in  the 
event  that  the  plaintiff  should  fail,  ^*  due  to  the  ship's  loss, 
stranding  or  any  other  calamity,  to  return  the  vessel  and 
fittings,  *  *  *  the  Iron  Foundry  may  withhold  the 
insurance  money."    And  it  further  provided: 

"  Art.  10.  In  the  event  that  the  vessel  and  fittings  are 
lost  or  damaged,  and  the  Iron  Foundry  is  unable  to  recover 
all  such  losses  in  accordance  with  the  provisions  of  the  Art. 
9,  the  Shosho  Yoko  shall  jointly  with  their  guarantor  indemnify 
sijwh  loss  or  damage  claimed  by  the  Iron  Foundry,  whatever 
the  cause  of  loss  or  damage  may  be." 

The  contract  provided  for  the  payment  of  a  certain  hire  for 
the  use  of  the  steamship.  On  February  8,  1917,  the  plaintiff, 
through  its  shipbroker  in  New  York,  subchartered  the  steam- 
ship to  the  defendant  by  a  charter  party  which  provided  as 
follows:  '*  Charterers  to  insure  and  keep  insured  at  their 
expense,  but  for  owners'  benefit  the  steamer  against  war  risk 
on  a  valuation  of  £180,000.  *  *  *  Policies  to  be  lodged 
when  furnished  with  B.  W.  Lougheed,  Inc.,  and  to  be  made 
out  in  their  name." 

The  vessel  was  chartered  to  the  defendant  for  four  iQUud 
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trips  to  be  operated  by  t^e  captain  and  erew  o£  plaintiff^ 
to  carry  merchandise  for  the  French  government,  and  was 
delivered  to  the  defendant  in  New  York  on  June  twenty-sixth, 
loaded  by  defendant  and  sadled  for  France  July  4,  1917.  On 
June  30,  1917,  the  French  goyemment  assumed  the  war  risk 
for  the  eteomer  by  a  written  inBtnimeiKi,  which  provided  that 
it  was  ^^  understood  that  the  .Govenunent  assumes  ^  *  * 
the  above-mentioned  risk  on  the  value  of  the  vessel^  calculated 
at  the  rate  of  £40  Sterling  per  ton  deadwe^t,  but  this  value 
cannot  in  any  case  be  more  than  the  amount  that  the 
France  and  Canada  Steamshq)  Co.,  Ltd.,  will  pay  the  owners 
in  the  event  of  the  vessel  being  lost.''  As  the  Kageshima 
Mara  was  of  7,000  tons  deadweight  the  French  government 
would  be  liaUe  to  pay  £280,000,  b\it  as  the  amount  was 
limited  to  the  amount  that  the  France  and  Canada  Steajnship 
Company,  Ltd.,  was  required  to  pay  to  the  owners,  the 
government  was  liable  to  pay  only  £180,000. 

In  August,  1917,  plaintiff  furnished  to  defendant  proof  of 
l«ss  of  the  vessel,  which  proof  was  submitted  by  the  defendant 
to  the  French  government.  The  French  government  deposited 
this  insurance  money,  £180,000,  or  S855,337.51,  with  J.  P. 
Morgan  &  Co.  upon  defeodaat's  vouchers  and  plaintiff's 
proofs  of  loss.  Defendant,  in  Septanber,  1917,  accepted 
assignments  against  this  insurance  fund  for  mdebtedness  of 
plaintiff,  and  after  defendant  received  the  moneys  iima  the 
Frendi  government  it  paid  thei«from  in  January,  1918,  the 
sum  of  $186,416.92  to  the  Morse  Dry  Dock  and  R^>aar 
Company  on  accoimt  of  the  plaintiff's  indebtedness.  7?he 
action  is  brought  to  recover  $668,920«58,  the  balance  of  said 
insurance  money. 

Commissions  were  issued  by  the  plaintiff  to  take  the  testi- 
mony of  certain  witnesses  in  Ji4)an,  whereby  it  proved  that 
the  plaintiff,  under  the  contract  of  custody,  had  agreed  with 
the  Goverament  Iron  Foundry  to  pay  £150,000  for  failure 
to  return  said  steaooiship.  The  Qov^nmeut  Iron  Foundjey 
is  owned  and  operated  by  the  Japaineee  government,  and  it 
was  stated  in  answer  to  certain  questions  that  this  settlement 
was  made  with  the  consent  of  the  Japanese  officials.  The 
defendant  moved  for  a  commission  for  the  purpose  of  further 
fmmining  the  wstnesses  who.  testified  to  this  settlem^tt  And 
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letters  rogatory  to  examine  the  govemmeat  officials  in  r^ard 
thereto. 

I  cannot  see  the  slightest  relevancy  or  materiality  of  the 
testimony  that  the  defendants  desire,  to  take.  The  Japanese 
government  has  made  no  demand  for  payment  of  this  war 
risk  insurance,  and  under  its  contract  of  custody  it  had  no 
claim  for  war  risk  insurance.  The  only  obligation  on  the 
part  of  the  plaintiff  to  take  out  marine  policies  for  the  ben^t 
of  the  Japanese  govemm^it  was  against  ibe  ordinary  marine 
risks.  The  Uability  of  the  plaintiff  to  pay  to  the  iron  foundry 
as  representing  the  Japanese  government  was  for  failure  to 
return  the  vessel  for  any  cause  whatever.  It  was,  therefore, 
an  obligation  against  the  plaintiff  and  its  guarantor.  The 
plaintiff  as  chartereik*  had  an  insurable  interest  to  the  full 
value  of  the  ship.  It  was  a  special  owner  because  of  its 
liability  to  pay  to  the  government  for  her  at  an  agreed  price. 
{Oliver  v.  Greene,  3  Mass.  133,  136.) 

The  defendant  agreed  to  insure  against  war  risks  for  the 
benefit  of  the  owner  and  to  deposit  the  policies  with  the 
plaintiff's  agent  in  New  York.  The  defendant  insured  the 
vessel  and  has  recovered  from  the  French  government  the  full 
amoimt  to  which  it  had  been  agreed  between  the  plaintiff  and 
defendant  that  war  risk  insurance  should  be  secured.  That 
this  amount  is  less  than  the  full  insurable  value  of  the  ship 
appears  from  the  fact  that  the  French  government  assumed 
the  liability  therefor  to  the  amount  of  £280,000,  qualified, 
however,  by  the  provision  that  the  amount  to  be  paid  should 
not  be  more  than  the  defendant  was  liable  to  pay.  The 
defendant's  liability  to  pay  to  this  plaintiff  was  put  forward 
as  the  claim  against  the  French  government  and  was  recog- 
nized by  it  and  payment  of  that  amount  made.  The  amount 
that  the  plaintiff  has  to  pay  the  Japanese  government  has 
no  materiality  to  the  issues  in  tiiis  suit. 

Ordinarily  the  court  will  not  pass  upon  the  rdevancy  or 
materiality  of  the  testimony  sought  to  be  adduced  by  a 
deposition  on  the  application  for  the  granting  of  the  com- 
mission. Where,  however,  as  in  this  ease,  a  large  sum  of 
money  is  in  the  possession  and  subject  to  the  risks  of  the 
business  of  the  moving  party,  and  a  long  delay  of  the  trial 
will  ^sue,  the  court  will  mote  carefully  scratiniBe  the  movipg 
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papers  and  if  the  testimony  is  irrelevant  and  immaterial, 
deny  the  motion. 

The  order  will,  therefore,  be  reversed,  with  ten  dollars  costs 
and  disbiirsemi^tSy  and  the  zaoticm  denied,  with  ten  dollars 


\ 


DowUKQ,    LAtTQHLm,    MsBiUDLii   and   Grbbnbattm,   JJ., 
concur, 

Order  reversed,  with  ten  doUars  costs  and  disbm-sements, 
and  motion  denied,  with  ten  dollars  costs. 


Minna  A,  Lewery,  Respondent,  v.  William  J.  Simpson  and 
Fbedebick  B.  Simpson,  Individually  and  as  Executors,  etc., 
of  William  Simpson,  Deceased,  Appellants,  Impleaded 
with  Eqititablb  Life  AssxmANCB  Society  of  the  United 
States,  Defendant. 

First  Department,  April  29, 1921. 

Fraud  —  suit  to  set  aside  aUeged  assignment  bj  plaintiff  to  her 
uncle  of  insurance  policy  on  her  life  and  subsequent  assignment 
thereof  by  his  executors  to  themselTcs  —  evidence  establishing 
fraud  on  part  of  assignee  —  plaintiff  entitled  to  return  ci  policy 
on  satisfaction  of  amount  payable  to  insurance  company  —  interest 
should  not  be  aUowed  on  value  of  policy  from  date  of  aUeged  fraud 
to  date  of  trial  —  Judgment  against  executors  for  amount  payable 
to  insurance  company  —  executors  not  directed  to  pay  said  sum 
to  insurance  company  where  estate  insolvent  —  satisfaction  of 
Judgment  on  accounting  of  executors  in  Surrogate's  Court  — 
plaintiff-  a  general  creditor. 

In  a  suit  to  set  aside  an  assignment  made  by  the  plaintiff  to  her  uncle  of 
an  insurance  policy  upon  her  life,  and  aldo  an  assignment  of  the  same 
policy  alter  the  death  of  the  uncle  executed  by  the  defendants,  his  sons, 
as  executors,  to  themselves,  it  appeared  that  the  unde  procured  the 
isBuanee  of  the  policy  to  the  plaintiff  in  consideration  of  her  agreement 
to  live  in  his  family  and  agreed  to  pay  the  premiums  thereon  while  living 
and  at  his  death  to  make  provision  therefor;  that  thereafter  the  uncle, 
upon  plaintiff's  marriage,  told  her  that  she  would  have  to  pay  the  pre- 
miums but  on  her  inability  to  do  so  procured  the  alleged  assignment  of 
tte  poii^  from  her  mder  pconuse  to  protect  her  interests  and  without 
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any  consideration;  that  it  was  not  until  more  than  three  y^ars  later  that 

the  plaintiff  fully  understood  that  she  had  made  an  assignment  and  then 

for  the  first  time  learned  that  her  imole  had  appropriated  said  policy  to 

his  own  use. 
Edd,  on  all  the  evidence,  that  the  plaintiff  is  entitled  to  the  rotum  of  h^ 

policy  upon  satisfaction  of  the  amount  i>ayable  to  the  insurance  company 

for  loans  made  thereon; 
'Chat  the  pUintiff  should  not  be  aMowed  Intervst-Mi  the  value  of  the  policy 

from  the  date  of  the  skUeged  fraud  of  the  uncle  in  procuring  the  asaignnwnt 

to  the  date  of  the  trial; 
That  the  plaintiff  should  have  judgment  against  the  defendant  exSBOutors 

for  the  amount  payable  to  the  insurance  company  with  interest  less 

premium  i>ayments  made  by  them,  and  that  interest  should  be  allowed  on 

such  i>ayments. 
But  the  executors  should  not  be  dipootod  t»  pay  the  a/oresaad  sum  to  the 

insurance  company,  since  it  is  alleged  in  the  complaint  and  not  denied 

in  the  answer  that  the  estate  of  the  uncle  is  insolvent,  and,,  hence,  such  a 

direction  would  result  in  preferring  the  plaintiff's  daim  over  those  of 

other  creditors. 
Plaintiff  is  merely  entitled  to  a  judgment  against  the  executors,  which 

judgment  can  be  taken  care  of  on  their  aooounting  in  the  Sun»gate*s 

Court. 
Since  it  does  not  appear  that  the  funds  realized  from  the  policy  can  be 

suf&ciently  identified  or  traced,  the  pilaintiff  occupies  the  position  of  a 

general  creditor. 

.  Aff£AL  by  the  del eadaatB,  William  J.  Simpson  and  another, 
individually  and  as  exeoutoi^)  from  a  judgment  of  the  Supreme 
Court  in  favcH*  of  the  plaintiff,  entered  ia  the  office  of  thederk 
of  the  county  of  New  York  on  the  23d  day  of  December,  1920, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Special  Term. 

Henry  L.  Sherman  of  counsel  [WiMam  W.  Buckley  and 
Harry  F.  Mela  with  him  on  the  brief;  C,  P,  &  W.  W.  Bwkley, 
attorneys],  for  the  appellants. 

Herbert  D.  Cohen,  for  the  req)ondent. 

Merrell,  J.: 

This  action  is  in  equity  to  set  aside  an  assignment  made 
by  the  plaintiff  to  William  Simpson,  deceased,  of  a  life  insur- 
ance policy  upon  plaintiff's  life  and  also  an  assignment  of  the 
same  poUcy  after  the  death  of  said  assignee,  executed  by  the 
defendants  William  J.  Simpson  and  Frederick  B.  Simpaon, 
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aB  executors  of  his  last  wiO  and  testament,  to  themsdves. 
The  complamt  prays  tiiat  the  defendants  be  required  to 
deliver  the  policy  in  question  to  the  plaintiff  free  and  clear 
of  incumbranoes,  and  for  such  ottier  rdiief  as  may  be  just. 

The  so-called  "policy'*  was,  in  fact,  a  contract  by  the 
defendant  Equitable  life  Assurance  Society  of  the  United 
States  to  deliver  to  &e  plaintiff  on  February  3,  1925,  a 
registered  gold  bond  for  120,000  upcm  payment  by  plaintiff 
of  the  consideration  and  up<Hi  the  terms  and  conditions  in 
said  contract  jirovided.  Throughout  the  various  transactions 
between  the  parties  and  in  the  papans  said  contract  is  referred 
to  as  a  poUey  of  life  insurance,  and  in  this  opinion  I  will  adhere 
to  such  designation  of  the  parties.  The  assignment  of  the 
plaintiff  to  said  William  Simpson  was  made  on  January  27, 
1913. 

The  judgment  appealed  from  decrees  that  said  assignment 
be  set  aside  and  declaared  nuU  and  void  and  of  no  effect, 
except  in  so  far  as  the  interest  of  the  defendant  Equitable 
Life  Assurance  Society  of  the  United  States  is  affected;  that 
the  said  assignment  made  by  the  defendant  executors  of  said 
decedent  to  themselves  and  ifrtiich  was  dated  March  22,  1917, 
be  also  set  aside  and  declared  null  and  void  and  of  no  effect, 
exo^t  as  to  the  interest  of  said  defendant  assurance  society; 
that  said  decree  is  made  without  prejudice  to  the  right  of  the 
Equitable  life  Assurance  Society  of  the  United  States  to  hold 
said  policy  and  assignment^  as  collateral  security  until  the 
repajrment  to  it  of  loans  and  advancements  amounting  to  the 
sum  of  $13,934.36  and  interest,  if  any,  and  that  upon  repay- 
ment of  said  loan  said  assuranice  society  deliver  the  policy  to 
the  plaintiff.  The  judgment  appealed  from  further  directs 
that  the  defendants  WilKam  J.  Simpson  and  Frederick  B. 
Simpson,  as  such  execiztors,  account  to  plaintiff  for  said  policy 
and  the  proceeds  thereof,  i^d  that  said  raecutors,  within 
thirty  days  after  service  upon  their  attorneys  of  a  copy  of 
said  decree  and  notice  of  entry  thereof,  clear  said  policy  of 
tiie  aforesaid  incumbrance  of  $13,934.36  and  interest,  with 
the  exception  of  the  sum  of  $2;865.89  found  by  the  court  to 
be  due  the  said  defendant  executors  as  a  credit  against  the 
plaintiff,  and  that  for  the  purpose  of  satisfying  and  paying 
said  Iwn  the  aforesaid  defendant  executors  pay  to  said  assui^ 
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auce  society  the  balance,  amauQtuig  to  the  Bum  of  911;068.47 
and  interest,  and  that  the  plaintiff  also  recover  of  said 
defendant  executors  the  sum  of  1253.94,  costs  of  the  action. 

The  complaint  is  in  fraud  and  charges  the  decedent,  William 
Simpson,  with  fraudul^tly  and  through  and  by  means  of 
deceit  and  fraudulent  promises  and  representaticms  made  by 
him  to  the  plaintiff,  obtaining  the  aforesaid  aasignmeat  of 
said  life  insurance  policy  for  120,000  on  plaintiff's  life.  The 
complaint  also  contains  an  allegation  that  said  William  Simp- 
son wrongfully  converted  the  policy  to  his  own  use.  The 
plaintiff,  in  her  complaint,  alleges  that  the  defendants  William 
J.  Simpson  and  Frederick  B.  Simpson,,  as  such  executors  and 
individually,  have  wrongfully  taken  and  converted  said  p(^cy 
to  their  own  use. 

The  appellants  contend  that  the  decree  is  imsupported  by 
the  evidence,  and  that  there  was  presented  upon  the  trial  no 
evidence  of  fraud  on  the  part  of  the  decedent,  and  that  when 
the  assignment  of  said  life  insurance  poUcy  was  delivered  by 
the  plaintiff  to  decedent,  it  was  done  with  full  knowledge  of 
the  facts,  and  not  by  reason  of  the  perpetration  of  any  fraud 
by  the  decedent  upon  the  plaintiff.  The  appellants  further 
contend  that,  in  case  the  court  should  find  evidence  of  fraud 
sufficient  to  sustain  the  decision  of  the  trial  court,  in  such 
event  the  judgment  appealed  from  must  be  modified  by  striking 
therefrom  the  sum  of  $3,063.31,  found  to  be  due  the  plaintiff 
from  the  defendant  executors  for  interest  on  the  value  of  the 
policy  from  January  22,  1913,  to  November  26,  1920.  The 
paid-up  value  of  the  policy,  as  found  by  the  coiut,  on  February 
3,  1913,  was  $6,520,  If  the  appellants  are  right  in  the  last 
contention,  the  total  credits  to  the  appellants  should  be  the 
siun  of  $5,929.20,  if  the  appellants  are  to  be  credited  with  the 
interest  which  they  have  paid  to  the  Equitable  life  Assurance 
Society  of  the  United  States  on  the  loans  made  by  such 
society. 

The  plaintiff,  Minna  A.  Lewery,  was  a  niece  of  the  wife 
of  said  decedent,  plaintiff's  mother  being  a  sister  of  decedent's 
wife.  Plaintiff^s  maiden  name  was  Minna  Albina  AU^i.  In 
1904  the  plaintiff,  who  was  then  in  boarding  school,  was 
a  young  girl  of  fifteen  or  sixteen  years  of  age.  She  had  an 
older  sister,  Ruby  Elizabeth  AUen,  who,  at  the  time  of  the 
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trial,  had  married  and  became  Ruby  Allen  Carman.    The 
decedent  was  a  resident  of  the  borough  of  The  Bronx,  owning 
and  mamtaining  there  a  pretentious  home  and  employing 
several  servants.    In  February,  1903,  the  wife  of  the  decedent 
became  seriously  ill  and,  at  the  earnest  soUcitation  of  decedent, 
plaintiff's  sist^,  Ruby,  went  to  live  in  his  family,  taking 
general  charge  of  the  household  affairs.    Theretofore,  both 
plaintiff  and  her  sister  had  been  frequent  visitors  at  the 
Simpson  home,  aaid  had  spent  much  of  their  time  there.    Mrs. 
Simpson  died  March  10,  1904,  and  about  two  weeks  after  her 
death,  as  the  plaintiff's  sister  was  preparing  to  leave  and  to 
resume  her  duties  as  a  teacher,  decedent  approached  her  with 
a  proposition  that  she  continue  to  reside  in  his  family  "  as 
one  of  his  girls."    Mrs.  Carman  testified  upon  the  trial  that 
Simpson  told  her  in  this  conversation  that  he  had  already  had 
a  talk  with  her  mother,  and  that  he  had  told  her  mother  that 
*'  if  she  would  let  my  sister  come  in  and  live  with  us  he 
would  look  out  for  her  while  he  was  living,  and  provide  for  her 
after  his  death,  the  same  as  he  would  for  me; "  and  that  "  I 
should  remain  up  there  and  my  sister  was  to  come  up  and  stop 
at  the  house  and  Kve  with  us,  so  that  I  would  not  be  lonesome." 
Mrs.  Carman  testified  that  at  the  thne  she  was  tutoring  and 
told  her  uncle  that  she  did  not  know  how  she  could  break  her 
engagement,  but  that  after  talking  the  matter  over  with  her 
parents  she  decided  to  go  and  live  with  her  uncle.    Plaintiff's 
sister  testified  that  she  was  to  receive  no  compensation  for 
her   services.    The  evidenice   shows  that  plaintiff  and   her 
sist^  did,  in  fact,  go  to  live  with  the  decedent,  and  that  the 
plaintiff's  sister  assumed  all  the  responsibilities  of  running 
the  house,  engaged  the  servants,  paid  the  bills,  and  looked 
after  everything  g^erally,  and  that  plaintiff  was  always  with 
her,  helping  if  there  was  anything  to  be  done,  and  that  both 
plaintiff's  sister  and  herself  were  treated  as  members  of  the 
family.    While  it  does  not  appear  that  there  was  any  agree- 
ment as  to  compensation,  the  decedent,  until  1911,  paid  the 
plaintiff  forty  dollars  per  month  and  thereafter  twenty  dollars 
per  month,   as  spending  money,   until  plaintiff's  marriage, 
which  occurred  in  1912,  when  she  left  decedent's  home  and 
went  to  live  with  her  husband. 
The  evidence  shows  that  soon  after  the  plaintiff  and  her 
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sister  went  to  live  with  SimpsoD  permanently,  the  decedent 
thought  it  would  be  the  beet  way  to  provide  for  their  future 
to  take  out  twenty-year  policies  for  each,  and  that  Simpson 
stated  that  he  would  keep  up  the  payments  for  the  two  girls. 
Thereupon  the  plaintiff  and  her  sister  were  examined,  the 
policies  were  issued,  and  were  brought  home  by  the  decedent, 
who  asked  the  plaintiff  and  her  sister  if  they  wished  him  to 
keep  the  policies  in  his  office,  and  that  thereafter  Simpson 
said  that  he  had  paid  the  premiums  thereon. 

After  the  marriage  of  the  plaintiff  in  1912  she  went  to 
live  with  her  husband  in  the  State  of  Ohia  Originally  the 
policies  provided  that  in  case  (A  death  prior  to  maturity  the 
moneys  represented  thereby  and  due  to  each  of  the  girls  should 
be  paid  to  her  sister.  Upon  the  marriage  of  the  plaintiff, 
however,  the  policies  were  altered  so  that  any  moneys  due 
upon  them  should  be  paid  upon  death  of  the  plaintiff  or  har 
sister  to  the  estate  of  each,  respectively. 

Mrs.  Carman  testified  that  after  plaintiff's  miarriage  she 
told  the  decedent  that  plaintiff's  husband  had  changed  his 
position  and  would  not  be  able  to  carry  her  policy,  and  that 
decedent  told  her  that  after  her  sister  was  married  her 
"  sister  would  have  to  pay  the  premium  on  the  insurance, 
her  husband  would  have  to  take  care  of  the  insurance  on  her 
after  she  was  married,"  and  that  when  Mrs.  Carman  told 
her  uncle  that  plaintiff's  husband  simply  could  not  put  up 
the  money  to  pay  the  insurance,  her  unde  said  that  he  did  not 
know  what  he  could  do,  and  that  thereupon  Mrs.  Carman 
stated  that  the  plaintiff  would  have  to  lose  the  insurance  or 
get  the  m<»iey  which  she  knem  the  decedent  had  paid  in,  and 
that  decedent  replied:  "No,*  that  will  never  do;  she  will 
lose  too  much  money;  that  will  never  do.  You  must  fix  it 
some  way."  Mrs.  Carman  further  testified  that  about  a  week 
or  so  afterwards  decedent  came  to  her  one  evening  and  handed 
her  two  slips  of  paper,  printed  slips,  with  an  indication  thereon 
where  the  same  were  to  be  signed,  and  tdld  the  witxiess  to  send 
one  of  them  to  her  sister  and  for  the  witness  to  ^gn  one,  so 
that  he  could  "  change  the  form  of  the  poUcy,  thereby  saving 
the  insurance  for  my  sister  and  myself,  and  he  explained  at 
the  same  time  that  I  would  have  to  sign  as  w^ll  as  my  sister, 
because  I  was  zn^  si3ter'3  beneficiary.   Be  didn't  know  juirt^ 
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exactly  how  he  would  arrange  these  two  policies,  but  it  was 
for  our  benefit  whatever  he  would  do.''  The  witness  further 
testified  that  Simpson  urged  haste  in  obtaining  the  execution 
of  the  papers  which  he  presented,  and  asked  the  witness  to 
send  one  of  then  to  her  sister  and  have  h«r  sign  as  quickly 
as  possible,  because  m  the  month  of  February  following  the 
insurance  came  due,  and  he  *'  would  have  to  arrange  some- 
thing." Mrs,  Carman  testified  that  she  wrote  her  sister,  in 
response  to  decedent's  request;  that  Simpson  had  suggested 
that  the  witness  better  execute  her  paper  first  and  then  tell 
her  sister  that  she  had  done  so,  and  that  it  wsus  for  her  benefit 
to  change  the  pohcy.  Plaintiff's  sister  further  testified  that 
Simpson  "  didn't  know  just  exactly  what  form  he  would  change 
it  into,  but  he  gave  it  to  me  to  sign.  To  the  best  of  my 
recollection  he  tcdd  me  that  he  could  not  do  anything  for 
Minna,  as  she  was  married,  and  that  he  could  not  pay  her 
policy  imless  she  signed  the  sUp,  so  that  he  could  arrange  it 
differently." . 

The  transaction,  as*  related  by  Mrs.  Carman,  does  not  show 
that  she  had  a  very  lively  appreciation  of  what  was  occurring, 
and  apparently  both  she  and  her  sister  reposed  in  the  decedent 
absolute  confidence  and  paid  httle  heed  to  what  they  were 
doing.  The  assignment  executed  by  plaintiff  was  returned 
two  weeks  later,  and  plaintiff's  sister  testified  that  thereafter 
Simpson  never  talked  about  them,  and  that  it  was  not  until 
more  than  three  years  later  that  she  fully  understood  and 
appreciated  what  had  been  done,  when,  for  the  first  time  she 
learned  that  Simpson  had  appropriated  said  policies  to  his  own 
use.  Mrs.  Carman  testified  further  that  at  the  conversation 
at  the  time  Simpson  requested  her  to  forward  to  plaintiff  the 
assignment  for  plaintiff's  execution,  he  stated  that  he  was 
going  to  pay  the  premium  and  was  going  to  arrange  the  poUcy 
for  her  sister's  benefit.  The  plaintiff  testified  that  she  received 
the  assignment  inclosed  in  a  letter  from  her  sister,  Ruby, 
which  she  thought,  at  the  time  of  the  trial,  had  been  destroyed; 
that  the  letter  contained  a  paper  which  the  plaintiff  identified 
as  being  the  same  as  that  attached  to  the  policy  and  was  the 
assignment  in  question;  that  the  plaintiff  executed  the  assign- 
ment and  acknowledged  the  same  before  a  notary  publio^ 
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Plaintiff  was  unable  to  recall  the  contents  of  the  letter,  which, 
for  the  most  part,  treated  of  private  matters  between  her  sister 
and  herself,  but  testified  that  she  remembered  a  portion  of  the 
letter,  which  read  as  follows:  "  Uncle  William  wishes  you  to 
sign  the  inclosed  slip  in  front  of  a  notary  public,  as  he  will 
have  to  change  the  form  of  the  policy  to  continue  paying 
premiums  for  you  and  for  your  future  benefit."  And  that 
the  letter  also  contained  the  following  words:  "  As  a  few 
thousand  you  could  collect  at  the  time  would  not  be  much.'* 

Plaintiff  testified  that  after  execution  she  mailed  the  assign- 
ment back  to  her  uncle,  but  had  never  received  any  money 
therefor,  and  had  never  received  any  new  policy  in  place 
thereof,  and  had  never  thereafter  had  any  talk  with  her  uncle 
in  regard  to  the  assignment,  and  first  discovered  that  she  was 
not  to  realize  upon  her  insurance  after  her  uncle's  death. 
Mrs.  Carman  further  testified  that  the  next  conversation  which 
she  had  with  her  uncle  with  reference  to  the  policy  was  on  an 
occasion  in  his  room  where  they  met  .with  his  sons  for  the 
transaction  of  business  before  a  notary  public,  and  at  that 
time  her  uncle  informed  her  that  his  business  was  very  bad, 
and  that  he  had  been  compelled  to  use  their  policies.  Decedent 
had  been,  for  many  years,  a  successful  pawnbroker  and, 
according  to  the  testimony  of  Mrs.  Carman,  on  the  occasion 
when  she  was  first  advised  that  their  policies  had  been  used, 
decedent  said  to  her  that  it  had  been  necessary  to  use  "  your 
policies,  yours  and  Minna's,  to  raise  some  money,"  and  that 
he  was  pressed  for  money  to  settle  up  an  estate,  but  assured 
Mrs.  Carman  that  it  was  all  right,  and  that  the  boys  would 
look  after  them;  that  plaintiff's  sister  then  asked  the  decedent: 
"  What  did  you  do  about  the  policies,  Uncle  William?  "  and 
that  the  decedent  replied:  "  Nothing,  as  yet."  At  that  time 
Simpson  had  been  ill  for  about  six  weeks.  Mrs.  Carman 
further  testified  that  as  she  left  the  room  she  met  decedent's 
son,  the  defendant  Frederick  B.  Simpson,  in  the  hall,  and 
that  she  then  said  to  him:  "  Uncle  William  tells  me  you 
had  to  use  our  msurance."  The  witness  did  not  testify  as 
to  what,  if  any,  reply  Frederick  made,  nor  did  Frederick 
deny  upon  the  trial  that  she  made  the  statement  to  him  with 
reference  to  the  use  of  the  policies  above  mentioned.  Mrs. 
Carman  in  this  connection  further  testified:  ''  I  learned  thw 
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that  I  had  assigned  the  policy  over  to  Uncle  William/'  and 
that  she  afterwards  learned  that  her  uncle  had  raised  money 
on  the  policies.  The  witness  stated  that  for  a  time  she  kept 
the  policies  herself  in  a  safe  deposit  box,  but  afterwards  handed 
them  over  to  her  uncle;  that  before  his  death  decedent  informed 
plaintiff's  sister  that  he  had  made  a  will  and  had  provided 
for  her.  Mrs,  Carman  testified,  without  objection,  that  the 
policies  were  given  *'  as  a  result  of  Uncle  WilUam  asking  my 
sister  to  come  in  and  live  with  us." 

A  circumstance  of  some  significance  arises  from  the  fact 
that  Mrs.  Carman,  upon  the  trial,  testified  that  she  did  not 
acknowledge  her  assignment  of  her  policy  before  a  notary 
public,  she  testifying  that  the  paper  which  was  presented  to 
her  by  her  imde  was  a  mere  printed  form,  and  that  she  signed 
at  the  place  where  he  indicated,  the  inference  being  that  the 
same  was  filled  in  later.  The  assignment  offered  and  received 
in  evidence  upon  the  trial,  executed  by  Mrs.  Carman  under  her 
maiden  name  of  Ruby  E.  Allen,  appears  to  have  been  duly 
acknowledged  before  a  notary  public  on  January  24,  1913. 
Notwithstanding  the  testimony  of  Mrs.  Carman  that  she  did 
not  acknowledge  said  instniment,  the  notary  purporting  to 
have  taken  her  acknowledgment  was  not  produced  upon  the 
trial,  nor  was  his  absence  in  any  manner  explained. 

In  support  of  the  version  of  plaintiff's  sister  as  to  the 
circumstances  under  which  plaintiff's  policy  was  issued  and 
thereafter  assigned  to  the  decedent,  plaintiff's  mother  testified 
that  at  the  time  plaintiff  went  to  live  with  decedent  she  was 
about  sixteen  years  of  age,  and  that  her  daughter,  Mrs. 
Carman,  was  then  about  twenty-five  years  of  age;  that 
plaintiff's  mother  had  a  conversation  with  decedent  soon  after 
his  wife's  death  in  which  he  stated  that  he  wished  her  two 
daughters  to  come  to  live  with  him,  and  that  he  said:  "  I 
will  provide  for  them  as  long  as  they  live,  and  I  will  take  care 
of  them  if  you  let  them  come,"  and  that  afterwards  decedent 
told  Mrs.  Allen  that  he  had  taken  out  the  policies  in  question, 
and  asked  her  if  she  did  not  think  he  had  done  right  in  insuring 
the  plaintiff  and  her  sister,  and  that  Mrs.  Allen  inquired  of 
him:  "  How  will  the  policies  be  kept  up?  "  and  that  decedent 
repHed:  "  If  anything  should  happen  to  me,  I  will  pro\dde 
for  them."    The  fair  interpretation  of   this  testimony  of 
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plaintiff's  mother  is  to  the  effect,  I  think,  that  decedent  was 
to  keep  up  the  poHcies  by  payment  of  premiums  th^eon  so 
long  as  he  should  hve  and  until  such  policies  became  due  and 
payable,  and  that  in  case  anything  happened  to  him/  he 
would  make  suitable  provision  in  his  will  for  keeping  said 
poUcies  alive. 

No  testimony  was  given  on  the  part  of  the  defense,  racept 
that  of  the  defendant  Wilham  J,  Simpson,  who  testified  as 
to  loans  made  by  the  executors  and  the  amounts  paid  by 
them  to  the  defendant  life  assurance  society,  and  that  the 
reason  why  he  and  his  brother  had  taken  an  assignment  of 
the  poUcy  in  question  was  that  it  was  necessary  to  borrow 
some  money  upon  it  and  it  was  suggested  by  the  insurance 
company  that  an  assignment  be  taken  to  the  witness  and  the 
brother  individually  so  that  the  loan  could  be  procured. 

The  insurance  policy,  together  with  the  assignments,  was 
introduced  in  evidence,  and  it  was  conceded  that  the  amounts 
found  upon  the  trial  had  been  borrowed  upon  the  policy.  The 
figures  stated  in  the  account,  as  found  by  the  court,  also 
seem  to  be  correct.  ^ 

While  the  evidence  of  the  perpetration  of  a  f^aud  by 
decedent  upon  plaintiff  by  means  of  which  he  gained  possession 
of  her  policy  is  not  strong,  still  we  are  confronted  with  the 
outstanding  facts  that  the  poUcy  was  issued  to  and  bdonged 
to  the  plaintiff  and  came  to  her  upon  due  consideration  to 
the  decedent,  who  procured  its  issuance  and  who  agreed  to 
pay  the  premiums  thereon  while  iiving  and  at  his  death  to 
make  provision  therefor.  Decedent's  promise  to  provide  for 
keeping  said  policy  alive  was  not  dependent  upon  plaintiff's 
remaining  single.  And  then  we  have  the  other  outstanding 
fact  that  at  decedent's  request  and  without  the  slightest 
consideration  therefor,  plaintiff,  evidently  relying  implicitly 
on  the  honesty  and  generosity  of  her  imcle,  assigned  to  decedent 
her  said  policy.  At  that  time  the  policy  had  a  ves»y  sub- 
stantial cash  surrender  value,  which  the  plaintiff,  even  though 
she  were  unable  to  carry  the  policy  upon  her  uncle's  refusal 
to  longer  pay  the  premiums  due  thereon,  might  have  obtained 
upon  surrender  of  said  policy.  The  testimony  of  plaintiff's 
sister  as  to  the  representations  of  the  decedent  that  if  the 
policies  were  ajssigned  to  him  he  would  arrange  some  way  of 
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c^jrying  the  same  for  the  protection  of  the  plaintiff  and  her 
Wter,  is>  to  say  the  least,  plausible,  and;  under  the  circum- 
stanoes^  and  in  view  of  the  very  confidential  relations  that 
existed  between  them  it  was  very  natural  for  the  plaintiff 
to  assign  her  poUoy  to  her  uncle  when  he  requested  her  so  to 
do.    It  is  quite  probable  that  at  the  time  of  the  assignment 
the  uncle  intended  to  continue  the  payment  of  the  premiums 
upon  the  policy,  or,  at  least,  to  negotiate  some  form  of  con- 
tract for  the  benefit  of  the  plaintiff.    Three  years  later,  when 
the  decedent  was  in.  financial  distress,  he  appropriated  the 
policy,  made  possible  by  the  assignment  which  he  had  obtained 
junder  a  promise  to  protect  the  plaintiff,  and  borrowed  a  large 
amount  of  money  thereon,  which  he  used  in  discharging  his 
personal  obligations.    Under  such  circiimstances  it  is  not 
difikmlt  to  believe  that  possession  of  plaintiff's  policy  was 
obtained  by  the  decedent  as  the  result  of  his  representations 
and  promises  to  protect  her.    The  facts  disclosed  by  the  evi- 
dence, I  think,  sufliciently  show  that  the  decedent  either 
obtained  the  assignment  of  the  insurance  policy  by  fraud 
and  false  representationsi  and  that  he  did  not  intend  at  the 
time  of  the  assignment  to  protect  the  plaintiff,  or,  having 
obtained  said  policy  with  the  best  of  intentions,  afterwards, 
under  stress  of  necessity,  converted  the  same  to  his  own 
use.    The  learned  trial  court  saw  the  witnesses  and  was  best 
able  to  judge  as  to  their  credibihty,  and  while  the  testimony 
given  upon  the  question  of  the  perpetration  of  a  fraud  by  the 
decedent  was  not  strong,  yet  it  does  clearly  disclose  that 
Simpson  procured  the  assignments  for  some  purpose,  and 
that  while  his  original  intention  may  have  been  honest,  he 
afterwards,  finding  himself  in  financial  distress,  appropriated 
the  policy  to  his  own  use,  borrowing  said  moneys  thereon. 
I  think  that  in  such  a  situation  the  plaintiff  is  entitled  to 
recover,  either  upon  one  theory  or  upon  the  other,  and  that 
in  either  event  the  plaintiff  is  entitled  to  the  return  of  her 
policy  upon  satisfaction  of  the  amount  payable  to  the  insurance 
company.    I  know  of  no  theory,  however,  under  which  the 
plaintiff  should  be  allowed  interest  on  the  value  of  the  policy 
from  January  22,  1913,  to  November  26,  1920,  as  found  by 
the  trial  court.    The  sum  of  $5,929.20,  found  by  the  trial 
court  to  have  been  paid  by  the  executors  fox  premiums  and 
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interest  was  paid  for  the  benefit  of  the  policy  and  to  protect 
it,  and  was  not  a  voluntary  payment,  but  was  necessarily 
made  to  protect  the  policy  and  to  prevent  the  insurance 
:  company  from  foreclosing  its  hen. 

I  think  the  judgment  appealed  from  should  be  modified 
so  as  to  provide  that  the  plaintiflf  is  entitled  to  the  return 
of  the  policy  in  question  upon  payment  to  the  insurance 
company  of  the  sum  of  $13,934.36  and  interest,  and  that  the 
plaintiff  should  have  judgment  against  the  defendant  executors 
for  the  aforesaid  sum,  less  four  premium  payments  of  $1,301.80 
each,  aggregating  the  sum  of  $5,207.20,  and  that  interest 
upon  such  payments  should  also  be  allowed,  amounting  to 
$722,  leaving  a  balance  for  which  plaintiff  is  entitled  to  judg- 
ment against  the  defeiidants,  as  executors  under  the  last  will 
and  testament  of  WilKam  Simpson,  deceased,  of  $8,005.16, 
with  interest  thereon  from  the  time  of  the  trial.  The  executors 
should  not  be  directed  to  pay  the  aforesaid  sum  to  the  insurance 
company  for  the  reason  that  it  is  alleged  in  the  complaint 
and  not  denied  in  the  answer  that  the  estate  of  the  decedent 
is  insolvent,  and  that  such  a  direction  would  result  in  pre- 
ferring the  plaintiff's  claim  over  those  of  other  creditors  of  the 
decedent's  estate.  All  that  the  plaintiff  is  entitled  to  is  a 
judgment  against  the  said  executors,  which  judgment  can  be 
taken  care  of  in  the  proper  and  usual  way  upon  their  accountii^ 
in  the  Surrogate's  Court.  It  does  not  appear  from  the  evidence 
that  the  funds  realized  from  the  poUcy  can  be  suflEiciently 
identified  or  traced,  and  for  that  reason  the  plaintiff  occupies 
the  position  simply  of  a  general  creditor  of  the  estate  whose 
claim  will  now  be  in  the  form  of  a  judgment  rendered  after 
decedent's  death.  {Matter  of  Cavin  v.  Gkasortf  105  N.  Y. 
256;  Matter  of  Hicks,  170  id.  195;  Schuyler  v.  LitUefield,  232 
U.  S.  707.) 

The  judgment  appealed  from  should  be  modified  as  herein- 
before stated,  and  as  so  modified  affirmed,  without  costs  to 
either  party  as  against  the  other. 

Clarke,  P.  J.,  Laughun,  Smith  and  Page,  JJ.,  concur. 

Judgment  modified  as  directed  in  opinion,  and  as  so  modified 
affirmed,  without  costs.      Settle  order  on  notice. 
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In  the  Matter  of  the  Application  of  Ghables  S.  Devoy, 
Respondent,  for  a  Writ  of  Peremptory  Mandamus,  v. 
Charles  L.  Craig,  Comptroller  of  the  City  of  New  York, 
and  Jabies  A.  MgQuade,  Intervenor,  Appellants. 

Third  Department,  January  5,  1921. 

Courta  —  power  of  Juaticee  of  Supreme  Gourt  reaiding  in  Kings 
county  to  appoint  clerk  under  Laws  of  1878,  chapter  21  —  said 
statute  not  unconstitutional —  mandamus  to  compel  payment  of 
salary. 

Chapter  21  of  the  Laws  of  1878,  authorizing  the  justices  of  the  Supreme 
Court  residing  in  Kings  county  to  appoint  a  clerk  to  perform  duties 
"  which  shall  be  prescribed  by  the  justices,  or  any  justice/'  is  not  uncon- 
stitutionsl  as  violative  of  the  rights  of  the  county  clerk  to  appoint  a 
d^uty  to  attend  a  term  of  court,  since  it  may  be  construed  as  author- 
izing the  said  justices  to  appoint  a  clerk  to  perform  clerical  duties  for 
them  and  not  the  usual  duties  of  a  clerk  of  the  court. 

Accordingly  a  person  appointed  by  said  justices  is  entitled  to  a  peremptory 
writ  of  mandamus  to  compel  the  comptroller  of  the  city  of  New  York 
to  pay  him  his  salary. 

Appeal  by  the  defendants,  Charles  L.  Craig  and  another, 
from  an  order  of  the  Supreme  Court,  made  at  the  Kings 
Special  Term  and  entered  in  the  oflBice  of  the  clerk  of  the 
county  of  Edngs  on  the  24th  day  of  May,  1920,  granting 
petitioner's  motion  for  a  peremptory  writ  of  mandamus. 

Appeal  also  by  defendant,  James  A.  McQuade,  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  Special  Term  and 
entered  in  said  clerk's  office  on  the  4th  day  of  June,  1920, 
rfesettling  said  first  order. 

This  appeal  was  transferred  from  the  Second  Department  of 
the  Appellate  Division.     (See  193  App.  Div.  953.) 

John  P.  O^Bfienj  Corporation  Counsel  [WiUiam  B.  Carswell 
of  counsel],  for  the  appellant  Craig. 

Edward  E.  McCaUy  for  the  appellant  McQuade. 

Hugo  Hirsk,  Emanuel  Newman  and  Benjamin  ReasSi  for 
the  respondent. 

Order  unanimously  affirmed,  with  ten  dollars  costs  and 
disbursements,  on  the  opinion  of  Scudder,  J.,  at  Special  Term. 
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SCUDDER,  J.: 

This  is  an  application  for  a  peremptoiy  writ  of  nmndamiis 
requiring  the  comptroller  of  the  city  of  New  YcH-k  to  pay 
Charles  S.  Devoy  an  installment  of  his  salary  to  which  he 
claims  to  be  entitled  by  reason  of  his  appointment  as  clerk 
by  the  justices  of  the  Supreme  Court  residing  in  Kings  county, 
under  chapter  21  of  the  Laws  of  1878. 

By  consent  of  all  the  parties  one  James  A.  McQuade  was 
allowed  to  intervene  in  this  proceeding.  McQuade  claims  to 
be  entitled  to  the  salary  of  the  clerkship  by  an  appointment 
of  the  coimty  clerk  of  Kings  coimty  acting  xmder  the  con- 
stitutional provision  (Art.  6,  §  19)  which  makes  the  clerks 
of  the  several  counties  clerks  of  the  Supreme  Court. 

The  only  reason  presented  by  the  comptroller  for  not  laying 
Devoy  the  salary  is  that  a  conflicting  claim  therefor  had  been 
presented  to  him  by  McQuade. 

I  am  of  the  opinion  that  it  is  the  constitutional  right  of  the 
county  clerk  in  the  execution  of  his  office  of  clerk  of  the  Supreme 
Court  not  only  to  attend  personally,  but  also  to  appoint  a 
deputy  to  attend,  a  sitting  or  term  of  the  court  and  there 
perform  the  usual  duties  of  a  clerk  of  a  court  in  drawing  and 
impaneling  jurors,  keeping  the  minutes  and  the  like,  and 
that  a  statute  which  in  any  way  impairs  such  right  is  imcon- 
stitutional.    {People  ex  rel.  Wogan  v.  Rafferty,  208  N.  Y.  451.) 

A  statute  cannot,  however,  be  held  to  be  unconstitutional 
on  such  groimd  unless  it  provides  that  some  person  other 
than  the  county  clerk,  or  an  appointee  of  the  clerk,  is  to 
attend  a  term  or  sitting  of  the  court,  and  there  perform  the 
duties  of  clerk  of  the  court. 

Chapter  21  of  the  Laws  of  1878  does  not  provide  that  the 
person  appointed  under  it  shall  attend  at  any  sitting  or  term 
of  the  court.  It  only  provides  that  he  shall  perform  duties 
"  which  shall  be  prescribed  by  the  justices,  or  any  justice.'' 
That  it  was  not  the  legislative  intent  in  enacting  the  statute 
to  provide  for  a  clerk  who  was  to  attend  and  perform  clerical 
duties  at  a  session  of  the  court  seems  to  me  to  be  clearly 
indicated  by  the  fact  that  at  the  time  of  the  enactment  of 
chapter  21  of  the  Laws  of  1878  another  statute  was  in  force 
which  provided  for  the  appointment  of  such  clerks  by  the 
county  clerk. 
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In  1878  section  89  of  the  Code  of  Civil  Procedure  read  as 
follows: 

"  Sec.  89.  Each  county  clerk  may,  from  time  to  time,  by  an 
instrument  in  writing,  filed  in  his  office,  appoint,  and  at  pleasure 
remove,  one  or  more  special  deputy-clerks  to  attend  upon  any 
or  all  of  the  terms  or  sittings  of  the  courts  of  which  he  is  clerk* 

"  Each  person  so  appointed  must,  before  he  enters  upon 
the  duties  of  his  office,  subscribe,  and  file  in  the  clerk's  office, 
the  constitutional  oath  of  office;  and  he  possesses,  in  the 
absence  of  the  clerk  and  the  deputy-clerk,  the  same  power  and 
authority  as  the  clerk,  at  any  sitting  or  term  of  the  court,  which 
he  attends,  with  respect  to  the  business  transacted  thereat." 

Clerks  who  attend  the  several  parts  of  trial  terms  of  the 
Supreme  Coiu-t,  Kings  county,  are  now  appointed  by  the 
justices  of  the  Supreme  Court  residing  in  Kings  county,  under 
section  168  of  the  Judiciary  Law  (as  amd.  by  Laws  of  1911, 
chap.  182,  and  Laws  of  1913,  chap.  826). 

Devoy,  however,  was  not  appointed  under  section  168  of  the 
Judiciary  Law,  but  under  chapter  21  of  the  Laws  of  1878. 

The  rule  is  well  settled  that  in  determining  the  consti- 
tutionality of  a  statute  it  is  to  be  presumed  that  the  Legis- 
^ture  acted  within  the  limits  of  its  authority.  (McGrath  v. 
Grout,  69  App.  Div.  314;  affd.,  171  N.  Y.  7;  People  ex  rel 
Kemmler  v.  Durston,  119  N.  ¥•  569.) 

It  must,  therefore,  be  presumed  that  the  Legislature  did 
not  intend  in  enacting  chapter  21  of  the  Laws  of  1878  to 
violate  the  constitutional  right  of  the  county  clerk  to  appoint 
deputies  to  attend  a  term  of  the  court,  and  the  language  of 
the  statute  must,  if  possible,  be  given  a  meaning  which  is 
in  accord  with  such  intent. 

It  seenas  to  me  that,  in  order  to  uphold  its  constitutionality, 
chapter  21  of  the  Laws  of  1878  may  be  construed  as  only 
authorizing  the  justices  of  the  Supreme  Court  residing  in  Kings 
county  to  appoint  a  person  to  perform  clerical  duties  for  them. 

As  a  matter  of  fact  the  appointees  under  said  statute  have 
performed  clerical  duties  incident  to  the  purely  adnainistrative 
powers  and  duties  conferred  by  law  on  the  board  of  justices, 
composed  of  the  resident  justices  of  Kings  county. 

The  county  clerk  has  no  constitutional  right  to  appoint 
a  clerk  to  the  board  of  justiceSr 
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McQuade  has  no  claim  whatever  to  the  salary  for  the 
reason  that  although  a  county  clerk  may  have  the  common- 
law  right  to  appoint  a  deputy  to  act  as  clerk  of  the  Supreme 
Court  (People  v.  Fuller,  2  Park.  Cr.  Rep.  16),  nevertheless 
he  has  no  common-law  right  to  charge  the  compensation  of 
such  deputy  against  the  county.  (See  People  v.  Sutherland, 
207N.  Y.22.) 

Apphcation  granted;  no  costs. 


Elizabeth  Rider,  Appellant,  v,  Aaron  P.  Ferguson, 
Respondent. 

Second  Department,  March  31,  1921. 

Deeds  —  description  yague  and  indefinite  —  intention  of  parties  — 
reservation  of  wood  lot  containing  "  alx>ut "  one  and  one^half 
acres  —  effect  of  subsequent  reservations  of  definite  amount  — 
when  deed  expressing  exact  amount  of  property  conveyed  not 
controUing. 

Where  in  an  action  of  ejectment  it  appeared  tliat  a  deed  prepared  by  the 
grantee  reserved  a  wood  lot  described  as  containing  "  about "  one  and 
one-half  acres  and  subsequent  conveyances  mentioned  the  exception  of 
the  wood  lot  as  containing  one  and  one-half  acres,  but  it  appeared  that 
none  of  the  grantees  of  the  property  ftt>m  which  the  wood  lot  was  excepted 
ever  attempted  to  enter  into  possession  of  it,  although  it  contained  upwards 
of  four  acres,  except  the  plaintiff,  and  then  long  after  her  entry  under 
the  deed  containing  the  exception,  a  judgment  in  favor  of  the  defendant 
is  proper. 

Under  the  circumstances,  the  fact  that  the  deed  to  the  plaintiff  specified 
the  exact  amount  of  land  purchased  by  her  is  not  controlling,  since  she 
produced  no  survey  of  the  property  and  it  appeared  that  the  acreage 
stated  was  a  mere  guess,  and  that  her  estimate  of  the  amount  conveyed 
to  her  was  not  backed  by  evidence  of  competency  on  her  part  to  make 
such  estimate. 

Appeal  by  the  plaintiff,  Elizabeth  Bider,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Orange  on  the  27th 
day  of  August,  1919,  on  the  decision  of  the  court  rendered 
after  a  trial  at  the  Orange  Special  Term. 

D.  TF.  Ostrander,  for  the  appellant. 

Caleb  H.  Baumes,  for  the  respondent. 
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Judgment  unanimously  affirmed,  with  costs,  upon  the 
opinion  of  Mr.  Justice  Seeger  at  Special  Term. 

Present  — Mills,  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ. 

The  following  is  the  opinion  delivered  at  Special  Term: 

Seeger,  J.: 

This  is  an  action  in  ejectment  to  recover  the  possession  of 
two  and  thirty-eight  one-h\mdredths  acres  of  wood  land  being 
part  of  a  wood  lot  containing  in  all  three  and  eighty-eight 
one-himdredths  acres  situate  in  the  town  of  Newburgh,  Orange 
county,  N.  Y.,  on  the  southerly  side  of  the  State  road  formerly 
the  Newburgh  and  Shawangunk  plank  road.  ^  The  wood  lot 
was  part  of  a  tract  of  land  formerly  owned  by  one  Charles 
W.  Wyatt  and  by  him  devised  to  Albert  C.  Wyatt.  The 
latter,  on  January  5,  1904,  conveyed  to  his  brother-inJaw, 
Marcus  S.  Terry,  and  Maggie  M.  Terry,  his  wife,  the  major 
part  of  said  property  by  the  following  description:  "  Con- 
taining about  sixteen  and  one-half  acres  and  being  all  except 
about  an  acre  and  a  half  which  is  reserved  by  said  Albert  C. 
Wyatt  the  homestead  place  which  belonged  to  Charles  W. 
Wyatt  and  whereon  he  resided  at  the  time  of  his  death,  which 
lies  partly  on  each  side  of  the  highway  known  as  the  New- 
burgh and  Shawangunk  Plank  Road  and  is  bounded  as 
follows.  North  by  lands  of  Joseph  L.  Wyatt  and  lands  of 
James  McCullum,  east  by  lands  of  William  Todd,  lands  of 
John  McCarry  and  lands  reserved  as  aforesaid  by  Albert 
C.  Wyatt  southeast  by  lands  of  Isaac  Griggs  and  southwest 
by  lands  of  said  Isaac  Griggs  and  lands  of  Edward  Griggs." 

It  is  the  portion  of  land  reserved  imder  the  above  conveyance 
which  is  the  subject  of  controversy  in  this  action. 

Under  the  general  rules  of  construction  this  reservation 
would  necessarily  be  construed  most  strongly  against  the 
grantor,  but  there  are  certain  facts  and  circumstances  con- 
nected with  the  case  which  should  be  considered.  The  parties 
were  brothers-in-law.  The  deed  and  description  were  pre- 
pared by  the  grantee.  The  grantee  took  immediate  possession 
of  the  premises.  The  grantor  at  that  time  was  residing  else- 
where. The  grantee  immediately  took  possession  of  the 
property  which  contained  a  dwelling  house  on  one  side  of 
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the  road  and  a  store  on  the  other.  Adjoining  the  store  was 
a  little  garden,  and  adjoining  that  and  separated  from  it  by 
an  old  rail  fence  was  the  wood  lot.  The  wood  lot  was  in  a 
single  parcel. 

The  defendant  has  proven  to  my  satisfaction  that  the 
grantee  never  took  possession  of  any  part  of  this  wood  lot, 
at  least  during  four  years  of  the  time  that  he  occupied  it 
while  the  witness  Constable  was  serving  him  as  clerk  in  the 
store  and  as  assistant  upon  the  farm  and  garden. 

The  grantor  and  grantee  are  both  dead. 

The  fact  that  Terry,  the  grantee,  did  not  take  possession 
of  the  wood  lot  tends  to  prove  that  it  was  the  intention  of  the 
parties  that  tke  entire  wood  lot  should  be  reserved  to  the 
grantor,  and  this  is  corroborated  by  a  letter  introduced  in 
evidence,  written  by  the  grantor  to  the  defendant,  which  is 
as  follows: 
"Mr.A.P.FEHGUBOK,  "N.Y.,  June  15«i,  1916. 

^'  Dear  Sir:  Yours  received  and  will  say  in  reply  to  it 
that  I  think  the  best  for  you  to  do,  if  you  have  not  done  so 
already,  is  to  get  a  description  of  the  boundary  line  of  that 
wood  lot  from  the  deed  we  gave  Mr.  M.  S.  Terry.  Mr.. 
Terry  had  the  deed  drawn  up  himself  and  I  don't  remember 
how  that  part  of  the  line  was  described  in  the  deed. 

"  Nothing  was  reserved  beyond  the  wood  lot.  This  is  the 
best  I  can  do  for  you. 

"  Yours  respectfully, 

"  A.  C.  WYATT, 

"  368  West  127th  St., 

"  New  York  City." 

This  letter  ordinarily  could  not  be  received  in  evidence 
because  it  might  be  considered  a  self-serving  declaration,  but 
the  fact  is  that  the  letter  was  written  after  the  writer  ceased 
to  have  any  interest  in  the  premises  and  in  reply  to  a  letter 
of  the  defendant  requesting  information  as  to  whether  the 
reservation  took  in  the  little  garden  spot  hereinbefore  men- 
tioned at  the  end  of  the  woods  or  whether  it  stopped  at  the 
woods.  The  letter  furnishes  this  information  and  shows  that 
the  garden  spot  was  not  reserved  but  that  the  entire  wood 
lot  was. 


Digitized  by 


Googk 


BiDER  V.  Ferguson.  573 


App.  Div.  570]  Seoond  Departmeat,  Mareh,  19dl. 

All  the  probabilities  indicate  that  it  was  the  intention  of  the 
parties  to  convey  to  the  grantee  the  farm  and  buildingis>  the 
grantor  reserving  the  wood  lot.  The  wood  lot  was  a  small 
one;  it  was  already  separated  from  the  farm  by  the  fence 
which  was  across  a  narrow  neck  of  the  land  at  that  point 
which  seemed  to  furnish  a  natural  dividing  Hne.  If  we 
assume  that  it  was  the  intention  to  reserve  only  one  and  a 
half  acres  the  dividing  hne  would  be  in  the  widest  part  of  the 
wood  lot.  The  httle  plot  of  one  and  one-half  acres  would 
hardly  have  been  worth  reserving,  it  would  have  made  an  ill- 
shaped  httle  piece  of  land.  The  entire  wood  lot  had  some 
value  either  for  a  wood  lot  or  for  building  purposes,  and  was 
a  better  formation  and  better  location  upon  the  highway  for 
the  erection  of  buildiDgs,  if  that  was  intended.  As  it  was, 
the  entire  wood  lot  had  no  great  value.  The  defendant  only 
paid  S225  for  it,  although  the  plaintijS  claims  the  two  acres 
in  dispute  are  worth  S350.  The  part  reserved  was  conveyed 
by  the  original  grantor  m  1912  for  $100.  It  probably  was  of 
less  value  in  1904  than  it  was  in  1912.  It  is  hardly  probable 
that  a  wood  lot  of  such  small  value  would  have  been  divided 
in  two  in  such  an  imusual  manner. 

The  plaintiff's  contention  that  because  the  entire  tract  of 
land  is  described  as  containing  sixteen  and  a  half  acres,  and 
only  about  one  and  one-half  acres  was  reserved,  that  exactly 
that  amount  must  be  measured  off  to  him,  is  not  controlling 
in  this  case.  The  description  in  all  the  deeds  is  very  vague 
and  indefinite.  It  does  not  appear  and  evidently  is  not  a 
fact  that  any  survey  was  made  at  the  time  of  any  of  the 
transfers  of  the  property;  the  acreage  stated  was  a  mere  guess. 
It  does  not  now  appear  that  the  plaintiff  is  not  in  possession 
of  fifteen  acres  of  land.  She  has  not  introduced  a  survey  of 
the  remainder  of  her  property.  The  plaintiff's  husband  did 
testify  to  an  estimate  of  thirteen  acres  but  his  competency  to 
make  such  estimate  is  not  shown.  The  probabihties  are  that 
the  low  (estimate  of  the  quantity  of  land  contained  in  the 
reservation  is  due  to  the  eactreme  difficulty  of  estimating  the 
quantity  of  land  contained  in  a  lot  covered  with  wood;  because 
of  the  trees  the  boundary  lines  are  not  visible  from  any  one 
point  and  it  is  not  infrequent  that  very  inaccurate  estimates  are 
made  of  the  quantity  of  land  contained  in  such  parcels  of  land. 
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It  seems  to  me  that  thip  is  a  case  in  which  the  intent  of  the 
parties  should  govern.  I  am  satisfied  that  Mr.  Wyatt  intended 
to  sell  to  his  brother-in-law,  Terry,  his  farm  containing  dwelling 
house,  store  and  garden,  and  to  reserve  to  himself  the  wood 
lot;  that  Terry  so  understood  it;  that  the  deed  was  prepared 
by  him  in  the  behef  that  the  wood  lot  contained  about  an 
acre  and  a  half.  Mr.  Wyatt  accepted  that  estimate  as  correct. 
In  the  subsequent  conveyance  by  Mr.  Wyatt  of  the  wood 
lot  he  does  not  use  the  term  "  about "  but  described  it  as 
follows:  "  being  a  tract  of  one  and  one-half  acres,  and  being 
the  tract  of  land  reserved  by  said  Albert  C.  Wyatt  and  Hattie 
J.  Wyatt  in  a  deed  of  the  homestead  lands  of  Charles  W. 
Wyatt,  deceased,  made  by  them  to  Marcus  Terry  and  Maggie 
Terry,  dated  January  6th,  1904,  and  recorded  in  Orange 
County  Records  in  Book  467,  page  348,  on  January  7th,  1904, 
said  premises  being  bounded  by  the  State  Road  on  the  north, 
by  lands  of  Mrs.  M.  Enapp  and  Isaac  Griggs  on  the  west 
and  by  lands  of  Richard  Else  on  the  south." 

At  the  time  of  this  conveyance  the  premises  previously  con- 
veyed by  Wyatt  to  Terry  were  then  owned  by  Mrs,  M.  Knapp 
and  are  now  the  property  of  the  plaintiff  and  the  boundary 
line  is  the  rail  fence  between  the  wood  lot  and  the  garden. 

Plaintiff  purchased  her  lands  by  deed  dated  April  11,  1912, 
from  Margaret  L.  Enapp;  she  and  her  husband  entered  in 
possession  of  the  same  and  resided  in  the  house  and  the 
husband  kept  the  store.  He  seems  to  have  acted  and  spoken 
for  plaintiff  in  reference  to  the  property.  I  am  satisfied  that 
plaintiff  did  not  at  that  time  nor  for  some  time  thereafter 
make  any  claim  to  ownership  of  any  portion  of  the  wood  lot 
notwithstanding  the  fact  that  the  husband  now  testifies  that 
he  did.  He  testified  that  he  knew  substantially  where  the 
line  wafi  that  he  now  claims  as  the  division  line  between  the 
•properties  of  the  plaintiff  and  defendant,  and  that  he  kept 
the  bushes  cut  along  the  highway  in  front  of  the  lands  claimed. 
This  he  did  not  do.  Five  or  six  years  ago  the  State  road 
patrolman,  whose  duty  it  was  to  notify  owners  to  cut  the 
bushes  and  see  that  it  was  done,  by  reason  of  the  fact  that 
the  bushes  were  not  cut,  inquired  of  plaintiff^s  husband  and 
was  told  by  him  that  he  did  not  own  the  property  but  that  it 
was  owned  by  a  woman  he  did  not  know.    Subsequently, 
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after  defendant  purchased  the  wood  lot,  the  bushes  were  cut  by 
him.  Plaintiff's  husband  was  somewhat  given  to  overstating 
things  in  his  own  favor;  for  instance,  the  plaintiff's  complaint 
contains  an  allegation  of  damages  sustained  by  reason  of 
the  cutting  of  wood,  and  her  husband  testified  that  defendant 
had  cut  from  four  to  six  cords  of  wood  from  the  property; 
that  the  same  reduced  the  value  of  the  same  from  $350  to 
$250.  At  that  rate,  if  the  defendant  had  cut  twenty  cords 
it  would  have  damaged  it  the  full  value.  The  fact  was  that 
the  defendant  cut  no  wood  upon  the  portion  of  land  in  dispute. 
He  took  some  dry  wood  for  firewood  and  cut  a  few  bushes 
in  front  of  the  house  to  clear  the  view  to  the  highway.  He 
did  cut  up  a  tree  that  blew  down  on  the  portion  of  the  wood 
lot  which  is  concededly  the  property  of  the  defendant,  and 
also  cut  some  sticks  for  sills  for  a  small  building  also  from 
the  same  lands. 

I  am  satisfied  that  the  plaintiff's  claim  to  ownership  of  the 
land  in  dispute  is  an  afterthought  and  a  desire  to  take 
advantage  of  the  imperfect  descriptions  contained  in  the 
various  deeds. 

Judgment  is,  therefore,  ordered  in  favor  of  the  defendant, 
with  costs. 


In  the  Matter  of  the  Application  for  the  Construction  of  the 
Will  of  John  B.  Manning,  Deceased. 

Agnes  Manning  Banon,  Appellant;  Robert  M.  McKeon 
and  Others,  Respondents. 

First  Department,  February  4,  1921. 

WiUfl  — "  West  Virglna  State  bonds,"  as  used  by  testator,  construed. 

Prior  to  the  separation  from  the  State  of  Virginia  during  the  War  of  the 
Rebellion  of  the  inhabitants  of  approximately  one-third  of  the  territory 
of  said  State  and  the  creation  from  such  territory  of  the  State  of  West 
Virginia,  the  State  of  Virginia  had  issued  certain  bonds  which  were  then 
outstanding.  After  the  war,  the  Legislature  of  the  State  of  Virginia 
determined  that  the  proportion  of  the  bonds  outstanding  at  the  time  of 
the  separation  fairly  and  justly  chargeable  to  Virginia  was  two-thirds  and 
that  the  other  one-third  was  fairly  and  justly  chargeable  to  West  Virginia. 
Under  a  statute  of  the  State  of  Virginia  the  holders  of  the  old  outstanding 
bonds  were  permitted  to  deliver  them  to  the  treasurer  of  the  State  in  trust 
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and  to  receive  from  said  State  its  own  bonds  for  two-thirds  of  the  amount 
and  certificates  for  the  remaining  one-third,  showing  that  they  were 
deemed  to  be  the  {xroportion  of  the  obligations  which  the  State  of  West 
Virginia  should  pay,  and  a  firm  of  New  York  bankers  was  designated  as 
a  depository  to  receive  the  old  bonds. 
The  provision  of  a  will  by  which  the  testator  gave  to  his  daughter  the  "  West 
Virginia  State  bonds  "  construed  and  held,  that  said  daughter  takes  all 
of  the  certificates,  both  for  principal  and  interest,  issued  by  the  State  of 
Virginia  representing  West  Virginia's  pro  rata  liability,  and  the  certificates 
issued  by  the  designated  depository  therefor  which  the  testator  held  at 
the  time  of  his  death. 

Appeal  by  Agnes  Manning  Banoa  from  a  decree  of  the 
Surrogate's  Court  of  the  county  of  New  York,  entered  m 
said  surrogate's  office  on  the  2d  day  of  July,  1919,  in  so  far  as  it 
construes  paragraph  32  of  the  will  of  the  testator  as  limiting 
the  legacy  thereby  given  to  her  to  "  State  of  Virginia  interest 
scrip  certificates  or  Brown  Brothers  certificates  issued  for 
State  of  Virginia  interest  scrip  certificates,''  owned  by  the 
testator  at  the  time  of  his  death,  and  holds  that  the  Brown 
Brothers  certificates  for  the  State  of  Virginia  certificates  for 
principal  owned  by  the  testator  at  the  time  of  his  death  form 
a  part  of  the  residuary  estate. 

Herman  Aaron  of  counsel  [Parker  &  Aaron,  attorneys],  for 
the  appellant. 

EUis  L.  Aldrich,  for  the  respondents  Joseph  B.  Meade  and 
Anna  M.  Starke,  as  executors. 

Daniel  J,  Mooney,  special  guardian  for  the  respondents 
Robert  Manning  McKeon  and  Daniel  Manning  McKeon. 

Eliot  Tuckerniany  special  guardian  for  the  respondent  Rita 
Manning. 

Laxjghlin,  J.: 

This  is  a  proceeding  by  the  executors  for  the  construction 
of  the  will  of  John  B.  Manning.  The  will  was  duly  executed 
on  the  16th  day  of  May,  1914,  and  the  testator  died  on  the 
23d  of  April,  1918,  and  his  will  was  duly  admitted  to  probate  on 
the  24th  day  of  May,  1918.  The  point  on  which  the  executors 
were  desirous  of  having  the  will  construed  arose  under  para- 
graph 32  thereof,  which  is  as  follows: 

"  Thirty^two.  It  is  further  my  wish  that  my  Executors  turn 
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over  to  my  daughter  Agnes  Manning  Banon,  the  West  Virginia 
State  Boiids,  North  Carolina  and  South  Carolina  State  Bonds 
which  my  estate  now  holds.    I  desire  my  daughter  Agnes  to 
have  such  bonds  for  the  reason  that  she  has  taken  such  an 
active  interest  in  said  bonds,  which  are  of  very  little  value  at 
the  present  time  but  may  improve  on  her  hands  in  a  few  years." 
The  precise  point  for  construction  is  with  respect  to  what 
securities  are  referred  to  as  "  West  Virginia  State  Bonds." 
The  testator  when  he  made  the  will  and  at  the  time  of  his 
death  owned    certain    North  Carolina  and  South  Carolina 
State  bonds,  which  were  of  no  value.    It  appears  that  he  owned 
no  bonds  of  the  State  of  West  Vir^nia  and  that  no  bonds  had 
ever  been  issued  by  that  State.    During  the  War  of  the 
Rebellion  the  inhabitants  of  approximately  one-third  of  the 
territory  of  the  State  of  Virginia  held  a  convention  at  Wheeling 
and  on  the  19th  day  of  June,  1861,  restored  and  reorganized 
the  government  of  the  State  of  Vir^ia,  and  on  the  20th  day 
of  August,  1861,  adopted  "  An  Ordinance  to  provide  for  the 
formation  of  a  new  State  out  of  a  portion  of  the  territory  of 
this  State,"  and  thereafter  assembled  in  convention  on  the 
26th  day  of  November,  1861,  framed  and  subsequently  adopted 
a  Constitution  which  as  amended  was  ratified  by  the  Congress 
of  the  United  States  on  December  31,  1862,  and  thereby  with 
the  consent  of  the  recognized  legislative  authority  of  the  State  of 
Virginia  and  pursuant  to  a  proclamation  of  President  Lincoln 
the  separated  territory  became  one  of  the  States  of  the  Union 
and  known  as  the  State  of  West  Virginia.     (See  12  U.  S.  Stat, 
at  Large,  633,  chap.  6;  13  id.  731,  Proc.  No.  3;  Ordinances  of 
Wheeling  Convention  of  June  11,  1861,  pp.  5-7,  16-19;  Lewis 
on  How  West  Virginia  Was  Made,  pp.  284,  296,  317  et  seq.; 
7  Thorpe's  Am.   Charters,   etc.,  4011  et  seq.)    Prior  to  the 
separation  the  State  of  Virginia  had  issued  certain  bonds  which 
were  then  outstanding.     The  State    of  West  Virginia    had 
agreed  by  the  ordinance  authorizing  the  organization  of  that 
State  to  take  upon  itself  a  just  proportion  of  the  public  debt 
of  the  Commonwealth  of  Virginia  prior  to  the    1st  day  of 
January,  1861.    After  the  war  the  State  of  Virginia  imdertook 
to  make  a  settlement   with  the  bondholders.    Beginning  in 
1871  certain  acts  were  passed  by  the  Legislature  of  Virginia 
App.  Div.— Vol.  CXCVI.        37 
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to  that  end.    The  Legislature  determined  that  the  propor- 
tion of  the  bonds  outstanding  at  the  time  of  the  separation 
or  dismemberment  fairly  and  justly  chargeable  to  Virginia 
was  two-thirds,  and  that  the  other  one-third  was  fairly  and 
justly  chargeable  to  West  Virginia.    On  that  basis  the  State 
of  Virginia  made  a  settlement  with  the  holders  of  the  bonds. 
On  the  surrender  of  the  outstanding  bonds  to  be  held  in 
trust  pending  an  adjustment  with  the  State  of  West  Virginia, 
the  State  of  Virginia,  aa  then  constituted,  issued  new  bonds 
to  the  holders  to  the  extent  of  two-thirds  of  the  old  bonds 
and  imdertook  the  collection  for  their  benefit  of  the  remaining 
one-third  from  West  Virginia.    Under  a  statute  of  the  State 
of  Virginia,  the  holders  of  the  old  outstanding  bonds  were 
permitted  to  deUver  them  to  the  Treasurer  of  the  State  of 
Virginia  in  trust  as  aforesaid,  and  in  return  were  to  receive 
from  the  State  of  Virginia  its  own  bonds  for  two-thirds  of  the 
amount  and  certificates  for  the  remaining  one-third,  showing 
that  they  were  deemed  to  be  the  proportion  of  the  obligations 
which  the  State  of  West  Virginia  should  pay.    For  the  con- 
venience of  the  bondholders  and  under  an  agreement  with 
them,  Brown  Brothers  &  Co.,  a  firm  of  New  York  bankers, 
acted  as  a  depositsiry  or  committee  to  receive  the  old  bonds 
and  transmit  them  to  the  Treasurer  of  Virginia,  issuing  its 
own  negotiable  certificates  therefor  and  receiving  the  certifi- 
cates issued  by  that  State  and  holding  the  same  in  trust  for 
the  bondholders.    The  point  presented  for  decision  relates 
only  to  the  certificates  issued  by  the  State  of  Virginia  for  the 
one-third  part  of  the  indebtedness   which  it  deemed  justly 
and  equitably  a  charge  against  West  Virginia,  and  to   cer- 
tificates for  accrued  interest  with  respect  to  that  part  of  such 
indebtedness.    The  first  issue  of  such  certificates  was  under 
an  act  of  the  General  Assembly  of  Virginia  in  1871  known 
as  chapter  282.     (Va.  Acts  of  1870-71,  p.  378,  chap.  282.) 
Evidently    all    of    the    outstanding    bonds    were    not    sur- 
rendered imder  that  act,  for  there  were  other  series  of  such 
certificates  issued  by  the  State  of  Virginia  pursuant  to  laws 
enacted  in  1879,  1882  and  1892.     (Va.  Acts  of  1878-79,  p.  264, 
Sp.  Sess.  chap.  24;  Va.  Acts  of  1881-82,  p.  88,  chap.  84;  Va. 
Acts  of  1891-92,  p.  533,  chap.  325.)     The  certificates  for  said 
one-third  of  the  principal  issued  by  the  State  of  Virginia 
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purstiant  to  the  act  of  1871  bore  the  heading:  ^'  Common- 
wealth of  Virgima."  They  certified  that  there  was  due  to  the 
holder  a  specified  amount,  being  one-third  of  the  amount  of  the 
bonds  surrendered  by  him,  and  that  payment  thereof  with 
interest  at  the  rate  of  six  per  cent  per  annum  would  be  provided 
for  in  accordance  with  such  settlement  as  should  thereafter 
be  made  between  the  States  of  Virginia  and  West  Virginia 
in  r^ard  to  the  public  debt  of  the  State  of  Virginia  existing  at 
the  time  of  its  dismemberment,  and  that  the  State  of  Virginia 
held  the  surrendered  bonds,  in  so  far  as  it  had  not  issued  its 
own  bonds  therefor,  in  trust  for  the  holder  of  the  certificate  or 
his  assigns.  The  certificates  issued  under  the  act  of  1879  bore 
the  heading:  '*  West  Virginia  Certificate  Commonwealth  of 
Virginia/'  Those  certificates  were  the  same  with  respect  to 
interest  and  the  other  provisions  as  those  issued  xmder  the 
act  of  lS71y  and  contained  a  further  provision  by  which  the 
State  of  Virginia  agreed  to  negotiate  or  aid  the  holders  of  such 
certificates  under  that  or  previous  acts  in  negotiating  with  the 
State  of  West  Virginia  for  an  amicable  settlement  of  the  claims 
of  such  holders;  and  provided  that  the  acceptance  of  the  cer- 
tificate "  for  West  Virginia  one-third  "  issued  under  the  act 
should  be  taken  and  held  as  a  full  and  absolute  release  of  the 
State  of  Virginia  from  all  liability  on  account  of  the  certificate. 
The  certificates  issued  under  the  act  of  1882  bore  the  same 
heading  as  those  issued  under  the  act  of  1879  but  th^  provided 
that  the  Commonwealth  of  Virginia  had  discharged  her 
equitable  share  of  the  old  bonds,  leaving  a  specified  balance 
payable  to  the  bearer  of  the  certificate  to  be  accounted  for  by 
the  State  of  West  Virginia  without  recourse  to  the  State  of 
Virginia  and  should  bear  interest  only  at  the  rate  of  five  per 
cent.  The  certificates  issued  imder  the  act  of  1892  bore  the 
same  heading  as  those  issued  under  the  acts  of  1879  and  1882 
and  were  to  the  same  effect  as  those  issued  under  the  act  of 
1882  with  the  exception  that  they  provided  for  six  per  cent 
interest.  The  certificates  issued  imder  the  act  of  1871  were 
bought  and  sold  on  the  New  York  Stock  Exchange,  and  the 
others  were  bought  and  sold  elsewhere  in  New  York  city. 
The  testator  was  a  broker  and  speculator  and  traded  in  these 
certificates  to  a  considerable  extent;  and  at  the  time  he  made 
the  will  he  held  Brown  Brothers'  certificates  therefor  to  the 


Digitized  by 


Googk 


580  Mattbr  of  Manning, 

First  Department,  February,  1921.  [VoL  196 

extent  of  $185,855.90  par  value,  embracing  some  of  each  series, 
and  in  addition  thereto  he  held  some  of  the  original  certificates 
of  each  series,  the  par  value  of  which  is  not  shown,  for  which 
Brown  Brothers  had  not  issued  certificates.  At  the  time  of 
his  death  he  held  only  Brown  Brothers'  certificates  repres^it- 
ing  certificates  which  it  held  for  him  of  the  par  value  of 
$425,147.08  embracing  some  of  each  series.  The  fact  was  not 
expressly  shown,  but  it  is  fairly  to  be  inferred  from  the  evi- 
dence, that  the  four  series  of  certificates  to  which  reference 
has  been  made  were  issued  for  one-third  of  the  principdl  only 
of  the  old  bonds  and  did  not  cover  the  accrued  interest  thereon, 
for  it  was  expressly  shown  that  under  the  acts  of  1879, 1882  and 
1892  the  State  of  Virgima  at  the  same  time  that  it  issued  cer- 
tificates for  one-third  of  the  principal  of  the  old  bonds  issued 
separate  certificates  for  one-thiid  of  the  accrued  interest,  and  the 
testimony  was  given  in  such  form  that  it  indicates  that  the  same 
course  was  pursued  under  all  of  the  acts,  although  the  act  of 
1871  was  not  expressly  eixumerated  in  the  question  which 
the  witness  answered  in  the  affirmative  to  that  effect.  It 
appears  that  all  of  the  interest  certificates  were  in  the  same 
form  and  one  of  them  was  introduced  in  evidence  to  show  the 
form.    It  is  Exhibit  11  and  is  as  follows: 

"  Treabxtrers  Office 
"  $147.  Richmond,  Va.,  Dec.  10, 1894. 

"  Register  No.  172  •  Transaction  No.  278 

"  This  is  to  certify 
"  that  the 

"  Commonwealth  of  Virginia 
has  this  day  discharged  her  equitable  share  of  imfunded 
interest  presented  for  fimding  imder  the  provisions  of  the 
Act  of  the  General  Assembly  of  Virgmia  approved  February 
20th,  1892,  leaving  a  balance  due  to  Bearer  of  One  Himdred 
and  forty  Seven  00/100  Dollars  bearing  no  interest  to  be 
accounted  for  by  the  State  of  West  Virginia  without  recourse 
upon  this  Commonwealth.  ,,  JOSIAH  RYLAND,  Jr., 

"  A.  W.  Hannan,  Jr.,  Second  Avditcr. 

*'  Treasurer.^^ 

It  appears  that  the  certificates  representing  the  principal 
issued  under  the  acts  of  1879,  1882  and  1892  and  the  cw- 


Digitized  by 


Googk 


Matter  of  Manning.  58t 

App.  Div.  575]  First  Department,  February,  1921. 

tifioates  representing  interest  issued  under  the  various  acts 
were  not  dealt  in  on  the  New  York  Stock  Exchange,  but  they 
were  all  bought  and  sold  to  a  considerable  extent  in  the  city 
of  New  York  and  the  testator  traded  in  the  interest  certifi- 
cates as  well  as  the  certificates  for  principal.  Brown  Brothers 
&  Co.  also  received  for  the  bondholders  under  the  agreement 
between  it  and  them  the  interest  certificates  to  which  they 
were  entitled  on  the  siurender  of  their  bonds  and  issued  to 
them  like  negotiable  certificates  therefor.  When  the  testator 
died,  he  held  in  all  seventy-eight  certificates  issued  to  him  by 
Brown  Brothers,  embracing  certificates  for  principal  and  cer- 
tificates for  interest  and  they  were  all  contained  in  the  same 
envelope.  There  was  pasted  upon  the  front  of  the  envelope 
a  typewritten  statement  showing  imder  the  general  heading 
"Virginia  Deferred,"  a  list  of  certificates  bearing  the  sub- 
heading "  Original,"  which  was  followed  by  another  list 
bearing  the  subheading  "  Brown  Brothers  "  containing  a  ref- 
erence to  acts  of  1871,  1879  and  1882  with  a  specified  amount, 
preceded  by  the  dollar  sign,  on  the  same  line,  with  the  total 
amount  added,  showing  $185,402.77;  and  this  was  followed  by 
another  list  under  the  subheading  "  Brown  Brothers  Int, 
Ctfs,"  under  which  there  is  a  reference  to  the  four  acts  and  on 
the  same  line  specified  amounts,,  which  amounts  were  totaled, 
aggregatmg  $65,084.66.  It  appears  that  this  did  not  correctly 
represent  the  amount  of  the  different  securities  in  the  envelope 
when  he  died.  At  the  time  of  his  death  there  were  in  the 
envelope  seventy-eight  certificates  issued  by  Brown  Brothers 
and  they  were  introduced  in  evidence.  In  the  digest  of  these 
certificates  given  in  the  record  it  is  stated  that  they  were  all  in 
the  same  form  with  the  exception  of  the  specification  of  numbers, 
amounts,  dates  of  issue,  and  under  what  act  issued.  One,  only, 
of  them  is  printed  in  full.  It  bears  the  heading:  "  Virginia 
Debt  Certificate,  Receipt  of  Brown  Brothers  and  Company." 
It  appears  to  be  a  certificate  for  principal  issued  under  the 
act  of  1871.  We  are  not  otherwise  informed  by  the  record 
with  respect  to  the  form  of  the  certificates  issued  by  Brown 
Brothers  representing  interest  certificates  held  by  them,  and 
it  is,  therefore,  at  least  to  be  inferred  that  they  all  bore 
the  same  heading,  namely,  "  Virginia  Debt  Certificate,"  and 
doubtless  the  certificates  recited  that  they  were  issued  for 
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interest,  as  the  others  recited  that  they  were  issued  for  prin- 
cipal. If  the  case  rested  here,  it  would  be  perfectly  plsuin^  I 
think,  that  by  "West  Virginia  State  Bonds"  in  the  32d 
paragraph  of  the  will,  the  testator  meant  all  of  the  certificates 
issued  by  the  State  of  Virginia  representing  the  proportion  of 
the  indebtedness  for  which  there  was  a  claim  only  agamst  the 
State  of  West  Virginia,  including  certificates  both  for  principal 
and  interest. 

It  is  contended,  however,  by  the  respondents  that,  owing  to 
the  manner  in  which  the  testator  kept  his  account  of  these 
securities,  he  differentiated  between  the  certificates  issued  for 
principal  and  those  issued  for  interest,  and  that  in  view  of  the 
fact  that  in  said  paragraph  of  the  will  he  referred  to  the  "  West 
Virginia  State  Bonds"  as  being  then  of  but  little  value, 
which  was  only  true  with  respect  to  the  certificates  for  interest, 
it  is  a  reasonable  inference  that  he  had  in  mind  the  interest 
certificates  only.  His  estimate  of  the  value  of  the  certificates 
for  principal  is  indicated  by  entries  in  his  books  in  1914  show- 
ing valuations  of  about  twenty-one  per  cent  or  twenty-two 
per  cent  of  par*  When  he  naade  the  will  he  held  original 
and  Brown  Brothers  certificates  for  principal  of  the  par  value 
of  $377,458.81  which  he  carried  on  his  books  at  a  valuation 
of  $83,040.94,  but  which,  according  to  the  market  quota- 
tions for  the  securities  nearest  in  point  of  time,  were  worth 
approximately  $203,798.79;  and  at  the  time  of  his  death  he 
held  certificates  of  the  par  value  of  $425,147.08  for  principal, 
the  market  value  of  which  was  approximatdy  $209,237,01. 
There  was  no  active  market  for  these  securities  and  it  is  quite 
evident  that  had  they  been  offered  for  sale  in  any  considerable 
quantities,  the  market  price  would  have  dropped  rapidly.  At 
the  time  he  niade  the  will  he  owned  interest  certificates  of 
the  par  value  of  $63,762,  which  he  carried  on  his  books  as 
worth  $13,390.02,  and  which  were  of  the  market  value  approxi- 
mately of  $956.43;  and  when  he  died  his  holdings  of  interest 
certificates  had  a  par  value  of  $66,135.55  and  were  worth  only 
about  $992,03.  These  facts  are  neither  controlling  nor  do 
they  aid  us  materially.  We  cannot  hold  that  a  man  owning 
such  a  great  fortune,  and  leaving  each  of  his  childr^i  as  a 
residuary  legatee  upwards  of  $1,000,000,  would  have  devoted 
an  entire  paragraph  of  his  will  to  leaving  to  the  one  of  them 
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who  took  an  interest  therein  and  assisted  him  with  respect  to 
these  securities,  as  he  therein  states,  the  interest  certificates 
only  which  he  deetned  worth  only  about  $13,000,  and  which 
were  actually  worth  less  than  $1,000,  or  that  in  distributing 
$10,OCO,OCO  principally  m  legacies  of  $1,000,000  or  more,  he 
may  not  have  looked  upon  all  of  these  securities  which  he  was 
carrying  at  a  valuation  of  less  than  $100,000  as  of  little  value 
compared  with  their  par  value  or  the  valuations  with  which  he 
was  dealing.  He  did  not  assign  the  fact  that  they  were  then 
of  little  value  as  the  reason  he  gave  the  securities  to  appellant, 
but  merely  mentioned  that  fact  in  impliedly  advising  her  to 
hold  them  for  a  rise  in  value.  There  is  nothing  sufiiciently 
definite  in  the  manner  in  which  the  testator  kept  his  accoimts 
of  these  securities  to  support  that  contention.  At  first,  he 
enimierated  in  a  book  of  accounts  the  certificates  for  principal 
under  the  heading  "  Virginia  ^  Deferred, '  '^  and  the  certificates 
for  interest  under  the  heading  "  West  Virgmia  '  Script,' "  in 
each  instance  only  the  last  word  being  placed  in  quotation 
points;  and  in  the  index  of  the  book  he  classified  them  in 
the  same  manner.  In  carrying  over  these  accounts  from 
page  53  of  his  accoimt  book  to  page  388,  he  placed  the  same 
headings  above  the  certificates  for  principal  but  placed  the 
heading  "  63,762.00  W.  Va.  at  21 "  above  the  certificates  for 
interest.  The  testator  carried  these  accoimts  over  into  and 
continued  them  on  page  36  of  a  ledger  account  with  the 
heading  "  Virginia  Deferred  *'  for  the  certificates  repre- 
senting the  principal,  and  '*  West  Virginia  Deferred  "  for  the 
certificates  representing  int^erest.  This  account  was  continued 
on  page  142  of  the  ledger  where  he  enumerated  both  classes 
of  securities  under  the  general  heading  '*  Virginia  Deferred 
&  West  Virginia."  That  account  contains  a  subheading 
"  Coupon  Script "  followed  by  another  subheading  "  Brown 
Brothers  Interest,"  in  which  he  enumerates  interest  certificates 
xmder  the  four  acts,  which  is  followed  by  another  subheading 
"  Brown  Brothers  Ctfcs,"  under  which  he  enumerates 
certificates  which  evidently  were  for  principal.  All  of  the 
items  in  that  account  are  dated  December  11,  1916.  In  the 
index  to  the  ledger  he  referred  to  this  account  as  "  Va. 
and  West  Va.  Dfd."  On  page  435  of  the  ledger,  under  date 
of  August  1, 1917,  there  is  an  entry  sxmmiarizing  these  accoimts 
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and  adding  thereto  the  amount  of  origbal  certificates  which  he 
then  held,  all  under  the  heading  "  Va.  <fe  West  Virginia-''    The 
evidence  shows  that  the  testator  followed  with  deep  interest 
the  press  reports  of  negotiations  between  the  two  States  with 
respect  to  the  payment  of  these  obligations  which  ultimately- 
resulted  in  the    State  of    Virginia  filing  a  bill   in   equity 
against  the  State  of  West  Virginia  in  the  Supreme  Court  of 
the  United  States  to  compel  West  Virginia  to  pay  its  equi- 
table proportion  of  the  original  bond  indebtedness  outstand- 
ing at  the  time  of  the  secession.     The  court  sustained  the 
bill  on  demurrer  {Virginia  v.  West  Virginiay  206  U.  S.  290) 
and  on  the  hearing  decided  that  West  Virginia  was  liable 
but  made  no  decision  with  respect  to  the  enforcement  of  the 
liability.     (220  U.  S.  1.)     It  is  quite  evident  that  the  court 
deferred  action  in  the  hope  that  the  State  of  West  Virginia 
would  voluntarily  recognize  and  adjust  its  liability,  for  the 
court  denied  two  subsequent  applications  made  by  Virginia 
for  a  final  decree  providing  for  the  enforcement  of  the  liability. 
(222  U.  S.  17;  231  id.  89.)     The  last  of  these  decisions  was 
in  November,  1913,  and  that  was  the  status  at  the  time  the 
testator  made  the  will.    In  June,  1914,  West  Virginia  applied 
for  leave  to  file  a  supplemental  answer  with  a  view  to  obtaining 
a  reduction  with  respect  to  the  amount  of  the  liability,  and 
the  court  thereupon  appointed  a  master  to  equitably  apportion 
the  liability.     (234  U.  S.  117.)    The  court  later  confirmed 
the  report  of  the  master  fixing  the  liability,  but  still  refrained 
from  providing  for  its  enforcement.     (238  U.  S.  202.)    Virginia 
then  appUed  for  a  writ  of  mandamus  to  compel  the  Legislature 
of  West  Virginia  to  levy  the  necessary  tax  to  pay  its  proportion 
of  the  liability,  and  West  Virginia  moved  to  dismiss  the  pro- 
ceeding, but  the  motion  was  denied  and  the  cause  was  set  for 
argument.     (246  U.  S.  565.)    We  are  informed  by  counsel  that 
the  State  of  West  Virginia  thereupon  proceeded  to  and  did  pro- 
vide for  adjusting  its  share  of  the  liability  as  decided  by  the 
court.    Under  the  decision  of  the  Supreme  Court  of  the  United 
States,  West  Virginia  was  only  held  liable  for  a  little  over 
one-half  the  amount  of  the  securities  issued  by  Virginia  as 
payable  by  West  Virginia.    It  thus  appears  that  the  securities 
now  have  a  substantial  value,  but,  as  already  observed,  that 
was  not  known  at  the  time  the  will  was  made.    It  is  fairly 
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to  be  inferred  that  the  testator  knew  perfectly  well  that  these 
securities,  although  representing  in  part  the  original  State 
bonds,  were  only  equitable  claims  against  the  State. of  West 
Virginia,  which  it  manifested  imwillingness  to  adjust  and  for 
the  enforcement  of  which  it  had  not  been  decided  at  the  time 
he  made  the  will  that  there  was  any  remedy.  It  is  evident, 
therefore,  that  in  keeping  his  accounts  he  merely  attempted 
to  separate  the  certificates  representing  interest  from  those 
representing  principal,  so  that  he  mi^t  readily  know  the 
amount  he  held  of  each  for  his  guidance  in  dealing  with  them 
in  the  market,  as  by  reducing  or  increasing  the  amount  of 
his  holdings  of  the  respective  classes.  There  is,  in  my  opinion, 
no  basis  for  holding  that  he  considered  any  part  of  these 
securities  as  representing  West  Virginia  State  bonds  and  the 
rest  as  not  representing  such  bonds.  It  must,  therefore, 
I  think,  be  held  either  that  he  referred  to  all  of  them  as  West 
Virginia  bonds,  or  that  the  provision  of  the  will  is  too  indefinite 
and  uncertain  to  be  given  effect.  I  am  of  opinion  that  it 
is  quite  clear  that  he  intended  that  the  appellant  should 
take  all  of  these  securities.  A  further  contention  is  made 
that  if  it  be  so  held,  it  will  result  in  an  inequality  in  the 
distribution  of  his  estate,  and  that  his  will,  taken  as  a  whole, 
contemplates  an  equal  distribution  of  his  property  between 
his  children  and  grandchildren.  That  contention  is  accurate 
in  so  far  only  as  it  relates  to  his  residuary  estate,  which  he 
left  to  his  six  children  and  three  grandchildren  in  equal  shares. 
His  estate  amounted  to  some  $10,000,000.  The  provisions 
requiring  a  construction  are  not  with  respect  to  any  part 
of  the  residuary  estate  but  with  respect  to  a  legacy;  and  he 
did  not  deal  alike  with  all  his  children  or  grandchUdren  con- 
cerning legacies.  He  gave  a  coasting  vessel  to  each  of  his 
five  children  with  no  compensating  provision  for  the  sixth; 
and  it  does  not  even  appear  that  the  coasting  vessels  were  of 
equal  value.  He  gave  legacies  of  $50,000  outright  to  each 
of  three  of  his  children;  to  two  others  he  merely  gave  each 
the  use  of  $25,000  for  life;  and  to  another,  a  son,  he  gave 
the  use  of  $50,000  for  life  with  the  remainder  over  to  the 
widow  and  issue  of  the  son.  With  respect  to  the  legacies, 
there  was  not  equality  either  between  his  children  or  between 
them  and  his  grandchildren. 
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It  follows  that  the  dqcree  in  so  far  aB  it  is  appealed  from 
should  be  reversed,  with  costs  to  all  parties  appearing  sepa- 
rately, to  be  paid  out  of  the  estate,  and  that  the  decree  should 
be  modified  by  providing  that  the  appellant  takes  all  of  the 
certificates,  both  for  principal  and  interest,  issued  by  the 
State  of  Virginia,  representing  West  Virginia's  pro  rata  liabiUty 
and  the  certificates  issued  by  Brown  Brothers  &  Co.  therefor, 
which  the  testator  held  at  the  time  of  his  death. 

Clarke,  P.  J.,  Dowling,  Mbbrell  and  Greenbaum,  JJ., 
concur. 

Decree,  so  far  as  appealed  from,  rev^^*sed,  with  costs  to  all 
parties  appearmg  separately,  to  be  paid  out  of  the  estate, 
and  modified  as  directed  in  opinion.    Settle  order  on  notice. 


In  the  Matter  of  the  AppUcation  for  the  Construction  of 
the  Will  of  John  B.  Manning,  Deceased. 

Agnes  Manning  Banon,  Appellant;  Joseph  B.  Meade 
and  Anna  M.  Starke,  as  Executors,  etc.,  and  Others, 
Respondents. 

First  Department,  February  4,  1921. 

New  trial  —  motion  to  set  aside  decree  of  surrogate  eonstniing  wiU 
and  for  new  trial  baMd  on  newly-diaooTered  eridenee  —  insuffi- 
ciency of  affidavitB  —  motion  should  be  jnade  upon  case  containing 
STidence. 

A  motion  to  set  aside  the  decree  of  a  surrogate  construing  a  will  and  for 
a  new  trial  on  the  ground  of  newly-disoovered  evidence  should  be  denied, 
where  neither  the  correspondence  nor  the  conversations  set  forth  or 
referred  to  in  the  affidavits  relate  speciQcally  to  any  declaration  made 
by  the  testator  with  respect  to  what  he  understood  and  intended  by 
the  provision  of  the  will  in  question,  and  the  affidavits  do  not  specifically 
show  that  in  the  exercise  of  due  diligence  the  evidence  could  not  have  been 
obtained  by  commission  or  otherwise  in  time  for  use  on  the  original  hearing. 

Moreover,  the  motion  should  have  been  made  upon  a  case  containing  the 
evidence. 

Appeal  by  Agnes  Manning  Banon  from  an  order  of  the 
Surrogate's  Court  of  the  county  of  New  York,  entered  in 
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said  surrogate's  office  on  the  18th  day  of  Novooaber,  1919, 
denying  her  motion  to  vacate  and  set  aside  the  decree  entered 
m  the  proceeding  instituted  by  the  executors  for  a  construction 
of  the  will,  and  her  motion  for  a  rehearing  or  a  new  trial 
made  on  the  grounds  of  newly-^liscovered  evidence  and  in 
the  interest  of  justice  to  her. 

Martin  W.  Littleton  of  counsel  [Parker  &  Aaronj  attorneys], 
for  the  appellant. 

Ellis  L.  Aldrich^  for  the  respondents  Joseph  B.  Meade  and 
Anna  M.  Starke,  as  executors. 

Daniel  J.  Mooney,  special  guardian  for  the  respondents 
Robert  Manning  McKeon  and  Daniel  Manning  McKeon. 

Lattghlin,  J.: 

It  is  stated  in  this  record  that  the  decree  was  entered  on  the 
2d  of  July,  1919.  The  motion  to  set  it  aside  or  to  open  it  and 
for  a  rehearing  or  a  new  trial  was  made  returnable  on  the  29th 
of  July,  1919«  It  is  based  on  four  aflSidavits,  one  of  which  was 
made  by  the  appellant  and  is  to  the  effect  that  she  discovered 
the  evidence  which  she  desires  an  opportunity  to  introduce  since 
the  trial  and  decision  on  which  the  decree  was  entered  (See  194 
App.  Div.  575),  and  that  in  the  exercise  of  due  dilig^ice  she 
was  xmable  to  discover  it  before.  Another  of  the  affidavits 
was  made  by  the  confidential  secretary  of  the  testator,  who 
held  the  position  from  the  11th  day  of  June,  1911,  until  the 
10th  day  of  December,  1917,  during  which  time  and  on  the 
16th  day  of  May,  1914,  the  will  was  made.  His  affida\dt 
sets  forth  considerable  correspondence  between  him  in  behalf 
of  the  testator  and  the  appellant  with  reference  to  the  securities 
which  are  the  subject-matter  of  the  controversy,  commencing 
on  the  26th  day  of  May,  1914,  and  extending  throughout 
that  year  and  the  year  1915,  and  conversations  between  him 
and  the  testator  during  that  period  tendmg  to  show  that 
the  testator  acknowledged  that  the  appellant  had  taken  a 
deep  interest  in  his  speculation  in  those  securities  and  that 
her  advice  had  been  of  great  service  to  him,  and  that  she 
had  obtained  for  him  important  information  concerning  the 
securities  and  that  thgy  were  to  be  hers.    The  other  two 
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affidavits  were  made  by  intimate  friends  of  the  testator,  with 
whom  he  had  frequent  conversations  concerning  these  securities 
and  to  whom  he  stated  that  they  belong^  to  the  appellant 
or  that  he  mtended  that  she  should  have  them^  and  assigned 
as  a  reason  therefor  that  she  had  taken  a  great  interest  in 
them.  Neither  the  correspondence  nor  the  conversations  set 
forth  or  referred  to  in  the  affidavits  relate  specifically  to  any 
declaration  made  by  the  testator  with  respect  to  what  he 
understood  and  intended  by  paragraph  32  of  the  will.  Some 
of  the  evidence  would  have  been  material  and  would  have 
tended  to  support  the  appellant's  contention  with  respect 
to  the  construction  of  the  will,  but  the  affidavits  do  not 
satisfactorily  show  that  in  the  exercise  of  due  diligence  appellant 
could  not  have  obtained  this  evidence  by  commission  or 
otherwise  in  time  for  use  on  the  original  hearing,  and  moreover, 
the  motion  should  have  been  made  upon  a  case  containing 
the  evidence.  (Matter  qf  Roscj  153  App.  Div.  263.)  Were 
it  not  for  the  fact  that  w^e  are  sustaining,  on  her  other  appeal, 
the  appellant's  contention  with  respect  to  the  construction 
of  the  will,  we  would  affirm  the  order  without  prejudice  to 
a  proper  motion  by  the  appellant  for  a  new  hearing  or  trial 
on  a  case  containing  the  evidence,  but,  in  the  circumstances, 
the  order  should  be  affirmed  without  modification,  with  ten 
dollars  costs  and  disbursements  to  each  respondent  separately 
appearing. 

Clarke,  P.  J.,  Dowung,  Mebbell  and  Gbeenbaum,  JJ., 
concur. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements 
to  each  respondent  separately  appearing. 
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John  H.  Gordon,  Appellant,  v.  The  State  of  New  York, 

Respondent. 

Fourth  Department,  July  1,  1921. 

Constitutional  law— validity  of  Knight  Act  (Laws  of  1919,  chap.  459) 
—  part  of  statute  may  be  held  constitutional  though  remainder 
invalid  —  provision  authorising  canceUation  of  war  contracts  and 
conferring  Jurisdiction  on  Court  of  Claims  to  determine  increased 
cost  is  valid — claims  arising  on  canceUation  of  uncompleted 
contracts, 

The  Knight  Act  (Laws  of  1919,  ohap.  459)  providing  for  the  cancellation  on 
the  application  of  the  contractor  of  war  contracts  theretofore  executed  by 
the  State  Commission  of  Highwa3rs  and  the  waiver  of  any  and  all  claims 
agamst  the  State  for  damages  and  anticipated  profits,  accompanied  by 
waiver  and  release  by  the  surety  of  any  uncollected  premiums  on  the 
contractor's  bond,  and  making  provision  for  comi>ensating  the  contractor 
for  work  done  under  the  contract  before  its  cancellation,  and  conferring 
jurisdiction  on  the  Court  of  Claims  to  hear  all  claims  for  alleged  increase 
in  the  cost  of  labor,  materials  and  transportation  and  to  determine  the 
increased  cost,  whether  the  whole  or  a  part,  which  is  properly  ohargeable 
against  the  State  and  such  portion,  if  any,  which  noay  be  paid  by  any 
subdivision  of  the  State,  and  to  render  judgment  against  the  State  for 
the  sum  so  determined,  but  not  for  a  greater  amount  than  a  certain  per 
cent  of  the  contract  price,  is  constitutional  and  valid. 

The  provision  in  such  act  conferring  jurisdiction  on  the  Court  of  Claims  to 
hear  all  claims  for  alleged  increase  in  the  cost,  as  to  contracts  which  have 
been  completed,  and  for  which  final  payment  has  been  made,  if  uncon- 
stitutional and  void,  as  to  which  no  opinion  is  expressed,  does  not  inval- 
idate the  provisions  in  reference  to  uncompleted  contracts. 

While  the  Legislature  may  not  recognize  claims  founded  only  upon  grati- 
tude or  charity,  it  may  recognize  claims  founded  in  equity  and  justice, 
and  in  passing  the  act  in  question  the  Legislature  recognized  claims 
arising  on  Hhe  cancellation  of  uncompleted  contracts  to  be  of  that 
character. 

Moreover,  the  claim  in  question  is  not  only  a  moral  obligation  against  the 
State  but  a  legal  claim  as  well,  for  it  is  not  founded  upon  the  contract 
alone,  but  upon  the  cancellation  of  the  contract,  and  the  release  and 
waiver  by  the  contractor  and  his  surety;  it  grants  no  extra  compensation 
and  provides  only  for  the  auditing  and  payment  of  a  just  claim. 

The  limitation  in  said  act  to  the  effect  that  a  judgment  cannot  be  rendered 
Tor  a  greater  amount  than  a  certain  per  cent  of  the  contract  price  is  not 
in  violation  of  section  19  of  article  3  of  the  Constitution,  prohibiting  *  the 

'    Legislature  from  auditing  and  allowing  private  claims  against  the  State, 
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for  the  exaot  amount  of  recovery  is  not  thereby  fixed,  but  juriadietion  is 
conferred  upon  the  Court  of  ClaimB  to  determine  the  amount  to  which 
the  claimant  is  justly  entitled. 

Appeal  by  the  claimant,  John  H,  Gordon,  from  an  order 
of  the  Court  of  Claims^  entered  in  the  office  of  the  clerk  of  said 
court  on  the  14th  day  of  February,  1921,  and  also  from  a  judg- 
ment entered  upon  said  order  in  said  clerk's  office  on  the 
10th  day  of  March,  1921,  dismissing  the  daim  of  said  claimant. 

Brachetty  Todd,  Wheat  A  Wait  [B.  P.  Wheat  and  E.  R. 
Shepard  of  counsel],  for  the  appellant. 

Charles  D.  Newton,  Attorney-General  [Arthur  E.  Rose, 
Third  Deputy  Attomey-Oeneral,  of  counsel],  for  the  respondent. 

Kruse,  p.  J.; 

Claimant  had  a  contract  for  constructing  a  State  highway. 
It  was  terminated  under  the  Knight  Act  (Laws  of  1919, 
chap.  459).  He  makes  claim  against  the  State  under  that  act 
to  recover  pay  for  work  done  under. the  contract  before  its 
cancellation.  The  learned  Attorney-General  contends,  and 
the  Court  of  Claims  held  that  the  act  is  unconstitutional  and 
dismissed  the  claim. 

The  act  applies  to  war  contracts,  which  are  defined  by 
section  1  of  the  act  to  mean  any  contract  theretofore  executed 
by  the  State  Commission  of  Highways  on  behalf  of  the  State, . 
either  for  the  construction  or  improvement,  or  for  the  repair  or 
maintenance  of  State  or  county  highways,  made  prior  to  April 
6,  1917,  the  date  of  declaration  of  war  between  this  country 
and  the  Imperial  German  Government,  or  after  that  date, 
on  bids  submitted  to  the  Commission  before  that  date,  and 
wherein  the  date  of  final  completion,  either  as  originally 
specified  or  subsequently  extended  by  law,  either  expressly  or 
by  implication,  was  on  or  after  April  6,  1917,  "  including  also 
those  contracts  which  now  are  or  hereafter  may  be  canceled 
or  abrogated  for  nonperformance  and  which  by  their  terms 
are  included  within  the  provisions  of  this  section." 

The  contract  in  question  was  entered  into  October  29,  1915. 
It  was  made  with  the  State  Commission  of  Highways  for  the 
inxprovement  of  a  county  highway  in  the  county  of  Ca3aiga. 
Concededly  it  is  within  the  terms  of  the  act. 
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Section  2  of  the  act  authorizes  and  directs  the  State  Com- 
missioner of  Highways  to  enter  an  order  terminating  any  war 
contract  and  releasing  the  contractor  and  his  surety  on  the  bond 
from  further  obligation  or  responsibility  thereunder,  provided 
the  contractor  has  not  violated  the  contract  prior  to  April  6, 
1917,  by  any  unreasonable  delay  in  its  performance,  or  other 
substantial  breach  of  the  provisions  other  than  the  failure  to 
complete  the  same;  and  provided  further,  that  the  contractor 
and  the  surety  shall  within  thirty  days  after  the  date  when 
the  act  becomes  effective,  execute  in  a  form  to  be  approved 
by  the  Attorney-General  and  file  in  the  office  of  the  State 
Commission  of  Highways  a  request  for  such  termination 
and  a  waiver  of  any  and  all  claims  against  the  State  for  dam- 
ages and  anticipated  profits,  accompanied  by  a  waiver  and 
release  by  the  surety  of  any  uncollected  premiums  on  the 
contractor's  bond. 

Section  3  of  the  act  requires  the  Commissioner,  upon  the 
filing  of  such  request  and  waivers,  to  prepare  a  final  account 
of  all  labor  performed  and  material  furnished  by  the  con- 
tractor at  the  contract  unit  prices,  and  after  deducting  previous 
payments,  directs  payment  of  the  balance. 

Section  4  applies  the  act  also  to  war  contracts  which  have 
been  suspended  under  the  provisions  of  the  Highway  Law 
as  therein  stated. 

Section  5  provides  for  completing  the  work  of  the  contract 
so  terminated. 

Section  6  provides  as  follows:  ''  Jurisdiction  is  hereby  con- 
ferred upon  the  Court  of  Claims  to  hear  all  claims  for  alleged 
increase  in  the  cost  of  labor,  materials  or  the  transportation  of 
materials  incurred  after  April  sixth,  nineteen  hundred  and 
seventeen,  in  the  doing  and  performance  of  war  contracts  which 
have  been  completed,  accepted  and  for  which  final  payment 
has  been  made,  including  contracts  advertised  for  letting 
between  April  sixth,  nineteen  hundred  and  seventeen,  and 
April  seventeenth,  nineteen  hundred  and  seventeen,  on 
estimates  prepared  by  the  Department  of  Highways  prior  to 
April  sixth,  nineteen  hundred  and  seventeen,  and  also  of 
any  war  contract  terminated  under  the  provisions  of  this 
act.  The  Court  of  Claims  shall  determine  the  increased  cost, 
whether  the  whole  or  a  part,  which  is  properly  chargeable 
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against  the  State  and  the  portion  of  such  increased  cost, 
if  any,  which  may  be  paid  by  a  subdivision  or  subdivisions 
of  the  State  as  hereinafter  provided  on  the  basis  on  which 
the  State  and  the  subdivisions  of  the  State  were  obligated  to 
pay  for  the  work  done  under  the  contract  and  render  judgment 
against  the  State  for  the  amoimt  so  determined  as  chargeable 
to  the  State,  which  judgment  shall  be  paid  as  other  judgments 
against  the  State  are  paid.  No  judgment  shall  be  rendered, 
however,  for  an  amount  greater  than  thirty-five  per  centum 
of  the  contract  price  of  labor,  materials  and  the  transportation 
of  materials  furnished  or  supplied  during  the  year  nineteen 
hundred  and  seventeen,  nor  greater  than  fifty  per  centum 
of  the  contract  price  of  labor,  materials  and  transportation 
of  materials  furnished  or  suppUed  during  the  year  nineteen 
hundred  and  eighteen.  No  claim  for  relief  imder  this  section 
shall  be  maintained  against  the  State  unless  the  claimant  shall 
file  his  claim  within  six  months  after  his  right  of  action  shall 
accrue  under  the  provisions  of  this  act.  Any  subdivision  of 
the  State  is  authorized  and  empowered  to  raise  by  taxation 
or  by  an  issue  of  its  obligations  such  an  amount  as  may  have 
been  found  by  the  Court  of  Claims  to  be  the  proportion  which 
said  subdivision  may  pay  for  the  increased  cost  as  so  deter- 
mined, and  to  pay  said  amount  to  the  contractor  entitled  to 
receive  the  same.'' 

Section  7  provides  that  nothing  contained  in  the  act  shall 
prevent  the  State  Commissioner  from  proceeding  in  accordance 
with  a  certain  section  of  the  Highway  Law  therein  named  with 
respect  to  any  contract  where  the  same  is  neither  progressed, 
nor  apphcation  for  its  termination  filed  as  provided  in  the  act. 

Section  8  makes  an  appropriation  to  meet  the  State's  share 
of  the  excess  cost  of  completion  of  the  work,  and  provides 
for  raising  the  amoimt  to  be  paid  by  a  county  or  other  poUtical 
subdivision. 

As  we  have  seen,  section  6  confers  jurisdiction  upon  the 
Court  of  Claims  to  hear  claims  arising  out  of  war  contracts 
which  have  been  completed,  accepted  and  paid,  as  well  as  out 
of  war  contracts  terminated  under  the  provisions  of  the  act 
to  which  class  this  claim  belongs. 

We  are  not  concerned  with  claims  arising  out  of  completed 
contracts,  because,  even  if  the  provisions  of  the  act  relating 
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to  such  claims  are  contrary  to  the  provisions  of  the  Constitu- 
tion,  it  would  not  necessarily  make  the  entire  act  unconsti- 
tutional. The  act  may  nevertheless  be  a  valid  exercise  of 
legislative  power  so  far  as  it  relates  to  claims  arising  out  of 
contracts  terminated  as  is  provided  in  the  act.  {Lawton  v. 
Steele,  119  N.  Y.  226,  241;  Matter  of  New  York  &  Long  Island 
Bridge  Co.,  148  id.  540,  553,  554.) 

While  the  Legislature  may  not  recognize  claim3  founded  only 
upon  gratitude  or  charity  (State  Const,  art.  8,  §§9,  10;  Id. 
art.  3,  §  28),  it  may  recognize  claims  founded  in  equity  and 
justice.  (Lehigh  Valley  R.  R.  Co.  v.  Canal  Board,  204  N.  Y. 
471,  475;  Babcock  v.  State  of  New  York,  190  App.  Div.  147; 
affd.,  231  N.  Y.  560.)  And  in  passing  the  act  the  Legislature 
recognized  claims  of  this  kind  to  be  of  that  character.  (People 
ex  rel  Hallock  v.  Henne$sy,  205  N.  Y.  301,  305;  Babcock  y. 
State  of  New  York,  supra.) 

I  think  this  claim  is  not  only  a  moral  obligation  against  the 
State,  but  a  legal  claim  as  well.  It  is  not  founded  upon  the 
contract  alone,  but  upon  the  cancellation  of  the  contract  and 
the  release  and  waiver  of  the  contractor  and  his  surety.  It 
grants  no  extra  compensation.  (Cole  y.  State  of  New  York, 
102  N.  Y.  48.)  It  only  provides  for  auditing  and  payment 
of  a  just  claim. 

It  is  said  that  this  act  does  not  authorize  the  Court  of 
Claims  to  audit  and  determine  the  claim,  but  that  the  Legis- 
lature itself  assmned  to  audit  and  allow  the  same,  which  is 
contrary  to  the  Constitution  (Art.  3,  §  19). 

Section  6  of  the  act  not  only  authorizes  the  Court  of  Claims 
to  hear  claims  of  this  character,  but  declares  that  the  Court  of 
Claims  shall  determine  the  increased  cost,  whether  the  whole 
or  a  part,  which  is  properly  chargeable  against  the  State, 
and  such  portion,  if  any,  which  may  be  paid  by  a  subdivision 
or  subdivisions  of  the  State,  as  provided  in  the  act,  and  render 
judgment  against  the  State  for  the  amount  so  determined, 
but  not  greater  than  a  certain  per  cent  of  the  contract  price 
as  therein  provided.  This  last  provision  is  a  mere  limitation 
upon  the  amount  recoverable  by  a  claimant  where  the  contract 
is  canceled  upon  his  request. 

In  the  Hallock  case,  where  a  similar  question  was  raised, 
App.  Div.—  Vol.  CXC VI        38 
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it  was  said:  "  The  statute  should,  receive  a  reasonable  con- 
struction, so  as  to  give  effect  to  the  object  of  the  Legislature, 
and  if  the  meaning  is  doubtful;  such  a  construction,  if  possible, 
as  will  not  lead  to  unreasonable  results," 

I  am  of  the  opinion  that  it  was  perfectly  competent  for  the 
Legislature  to  authorize  the  cancellation  of  contracts  of  this 
character  and  to  make  provision  for  compensating  the  con- 
tractor for  the  work  done  under  the  contract  before  its  cancel- 
lation, and  that  it  offends  no  provision  of  the  Constitution. 

We  do  not  pass  upon  the  constitutionality  of  the  act,  so  far 
as  it  relates  to  claims  arising  under  completed  contracts. 
The  determination  of  that  question  is  not  necessary.  We  hold 
that  the  act,  so  far  as  it  relates  to  claims  terminated  under  the 
provisions  of  the  act,  is  constitutional,  and  that  the  act 
authorizes  the  Court  of  Claims  to  audit  and  allow  the  same. 

The  judgment  of  the  Court  of  Claims  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event. 

All  concur. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event! 


Abthub  J.  Holmes,  Appellant,  v.  Robert  N.  Utter  and 
Nettie  Schloss,  by  Cyrus  B.  Lincoln,  Her  Guardian 
ad  Litem,  Respondents. 

Third  Department,  May  4,  1921. 

Chattel  mortgages  —  unfiled  mortgage  valid  against  widow  of  mort- 
gagor Who  paid  funeral  ezpeneet  —  funeral  expenses  not  debt  of 
decedent  —  widow's  ezemptlons  subjeet  to  unfiled  mortgage. 

An  unfiled  chattel  mortgage  given  to  the  plaintiff  for  the  purohase  prioe  of 
furniture  was  valid  as  against  the  defendant,  the  widow  of  the  mortgagor, 
though  she  had  paid  her  husband's  faneral  eicpeases,  for  by  paying  the 
funeral  expenses  she  did  not  become  a  creditor  of  her  husband,  and 
furthermore,  it  seems  that  an  unfiled  mortgage  is  good  as  against  genial 
creditors. 

The  defendant,  as  widow  of  the  mortgagor,  was  entitled  to  have  her  exemp- 
tions set  off  to  her  out  of  the  mortgaged  furniture,  but  subject  to  the 
mortgage. 


Digitized  by 


Googk 


HoLMBB  V.  Utter.  595 


App.  Div.  594]  Tblrd  Department,  May,  1991. 

Appbal  by  the  plaintiff,  Arthur  J.  Holmes,  from  a  judgment 
of  the  Supreme  Ck>urt  in  favor  of  the  defendant  Gyrus  B. 
Lincohi,  as  guardian  ad  Utem,  ^[itered  in  tibe  (^ce  of  the 
eleri^  of  the  county  of  Delaware  on  the  14th  day  of  December, 
1920,  upon  the«dedsion  of  the  court  rendered  after  a  trial  with- 
out a  jury  at  the  Delaware  Trial  and  Special  Term,  overruling 
the  plaintiff's  demurrer  to  the  answer  and  directing  judg- 
ment of  no  cause  of  action  in  favor  of  the  defendant. 

Appeal  by  the  plaintiff,  Arthur  J.  Holmes,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  Robert  N. 
Utter,  entered  in  the  office  of  the  clerk  of  the  coimty  of 
Delaware  on  the  14th  day  of  December,  1920,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  Delaware 
Trial  and  Special  Term,  certain  specific  questions  of  fact 
having  been  submitted  to  a  jury. 

Neisk  &  Neish  [Alexander  Neish  of  counsel],  for  the 
appellant. 

A.  G.  Patterson  and  Samuel  H.  Fanchery  for  the  respondents. 

John  M.  Kellogg,  P.  J.: 

The  action  was  brought  to  recover  possession  of  certain 
household  furniture  upon  which  the  plaintiff  held  an  unfiled 
chattel  mortgage,  given  for  the  purchase  price.  Schloss,  the 
mortgagor,  died  leaving  the  defendant  Nettie  Schloss,  his 
widow,  and  the  defendant  Robert  N.  Utter  is  her  guardian. 
He  left  no  other  property.  The  guardian  collected  $1,000 
of  insurance  which  she  had  upon  the  life  of  her  husband, 
and  with  it  paid  his  funeral  expenses  and  the  cost  of  a  cemetery 
lot  and  monument.  The  furniture  being  in  her  possession, 
she  and  her  guardian  claimed  that  she  is  a  creditor  on  account 
of  such  payments  and  that  the  mortgage,  being  unfiled,  is 
void  as  against  them. 

There  seems  to  be  some  conflict  as  to  whether  or  not  an 
unfiled  chattel  mortgage  is  void  as  to  a  general  creditor  without 
a  lien.  We  are  committed  to  the  view,  in  Davidson  v.  Osborne 
(151  App.  Div.  747),  that  Stephens  v.  Meriden  Britannia  Co. 
(160  N.  Y.  178)  maJces  such  a  mortgage  void  only  as  to  the 
judgment  creditors,  or  creditors  with  a  lien,  and  not  as  to 
creditors  at  large.  It  is  unnecessary  to  discuss  the  conflict  of 
law  upon  that  question.    The  fimeral  expenses,  paid  by  the 
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any  increase  in  the  value  on  account  of  market  conditions.  He 
undoubtedly  had  a  certain  satisfaction  in  making  the  gifts, 
and  the  increased  value  of  the  stocks  after  Jaauary  first 
perhaps  added  to  his  satisfaction.  The  increase  bmefited  the 
donees  but  was  of  no  money  value  to  him. 

To  the  su^estion  that  this  ruling  may  open  a  way  to 
evade  taxation,  the  answer  is  that  every  case  must  stand  upon 
its  own  foimdation.  The  Comptroller  had  broad  powers  in 
determining  the  facts  as  to  the  good  faith  of  a  transaction, 
and  can  scent  fraud  from  a  distance,  but  in  this  case  the 
absence  of  fraudulent  intent  and  the  good  faith  of  the  trans- 
action are  conceded.  In  my  opinion  the  tax  is  erroneous,  and 
the  determination  of  the  Comptroller  should  be  annulled  and 
the  matter  remitted,  with  direction  to  eliminate  said  allied 
profit  of  $520,850  in  determining  the  tax,  with  $50  costs 
and  printing  disbunsements. 

All  concur,  except  Kiley  J.,  dissenting. 

Determination  of  the  Comptroller  annulled  and  the  mat- 
ter r^nitted  with  direction  to  eliminate  the  alleged  profit 
of  $520,850  in  determining  the  tax,  with  $50  costs  and 
disbiu^sements. 


Rensselaer  and  Saratoga  Railroad  Company,  Appellant, 
Respondent,  v.  The  Delaware  and  Hudson  Company, 
Respondent,  Appellant,  Impleaded  with  Roscos  Irwin, 
as  Collector  of  United  States  Internal  Reveaue,  Fourteenth 
District,  State  of  New  York,  Respondrat. 

Third  Department,  May  4,  1921. 

Bailroads  —  leiMe  of  one  railroad  by  another  railroad  —  rental  fixed 
at  certain  amount  in  caih  and  guaranty  of  dividends  on  stock 
of  lessor  of  stated  percentunx  —  indorsement  of  substance  of 
lease  on  certificates  constitutes  notice  to  stockholders  of  manner 
of  paying  rent  —  lease  valid  —  Federal  Income  tax  againat  lessor 
paid  by  lessee  deduotlMe  proportionately  from  dividends  —  pay- 
ment of  part  of  income  tax  from  reserve  of  lessor  inequitable. 

The  indorsement  on  the  certificates  of  stock  of  the  plaintiff  of  an  agreement 
by  the  defendant  railroad  company  to  pay  eight  per  cent  dividends  as  a 
part  c/t  the  consideration  of  ajet^  b/  the  plaintiff  to  the  defendant  .of 
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its  property,  constituted  a  notioe  to  the  shareholders  of  the  plaintiff  that 
the  dividend  to  be  paid  is  the  rental  for  the  property  and  subject  to  the 
terms  of  the  lease. 

The  Federal  income  tax  levied  on  the  pladntiff  was  levied  upon  account 
of  the  rental  and,  if  the  law  reijcdred  the  leasee  to  pay  it,  the  leaee  peiv 
mitted  the  amount  to  be  deducted  frpm  the  dividends. 

The  lease  did  not  contemplate  the  payment  of  dividends  unearned,  or  a 
withdrawal  of  capital,  and  is  vatid. 

According  to  the  real  spirit  of  the  lease,  a  situation  arises,  where,  considering 
the  equitable  rights  of  t^e  parties  in  interest,  the  tax  must  be  paid  by  the 
lessee,  to  be  reimbursed  by  a  deduction  from  the  dividends. 

Inasmuch  as  some  of  the  stockholders  have  oonasnted  to  a  diminution  of 
their  dividends  on  account  of  the  income  tax  it  would  be  ioequital^  to 
pay  the  balance  of  the  tax  from  a  reserve  held  by  the  lessor,  for  the 
burden  should  fall  equally  on  all  the  stock  and  no  stockholder  should 
bear  the  burden  of  more  than  his  just  proportion. 

Appeal  by  the  plaintifif;  Rensselaer  and  Saratoga  Bailroad 
Company,  frbm  so  much  of  an  order  of  the  Supreme  Court, 
made  at  the  Albany  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  Rensselaer  on  the  18th  day  of 
August,  1920,  as  amends  an  order  made  at  the  Ulster  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Rensselaer  on  the  19th  day  of  June,  1920,  denying  plaintiff's 
motion  to  dismiss  the  action  as  to  the  defendant  Roscoe  Irwin. 

Appeal  by  the  defendant,  The  Delaware  and  Hudson  Com- 
pany, from  an  order  of  the  Siipreme  Court,  made  at  the  Ulster 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
coimty  of  Rensselaer  on  the  19th  day  of  June,  1920,  overruling 
defendant's  demurrer  and  directing  judgment  for  the  plaintiff 
on  the  pleadings,  and  also  from  an  order  of  the  Supreme  Court 
made  at  the  Albany  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  Rensselaer  on  the  18th  day  of 
August,  1920,  amending  said  first  order. 

WdUer  C.  Noyes,  for  the  defendant  The  Delaware  and 
Hudson  Company. 

Seymour  Van  Santvoord  and  (7.  B.  Wellington j  for  the  plaintiff. 

D.  B.  Lucey,  United  States  District  Attorney,  submits  brief 
for  the  Internal  Revenue  Collector. 
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John  M.  Kellogg,  P.  J.: 

The  plaintiff,  in  1871,  leased  in  perpetuity  its  railroad  to 
defendant  Delaware  and  Hudson  Company,  which  was  to  pay 
as  rental  $1,000  to  plaintiff  to  enable  it  to  maintrfvin  its  cor- 
porate existence  and  to  pay  to  the  plaintiff's  stockhcdders  a 
dividend  of  eight  per  cent  upon  their  stock.  The  lease  covered 
all  the  plaintiff's  property  except  $75,000  in  cash.  Apparently 
it  received  an  income  of  $3,680,  in  1918,  outside  of  the  lease. 
The  said  defendant,  as  required  by  the  lease,  indorsed  upon 
each  certificate  of  stock  issued  by  the  plaintiff  an  agreement 
to  pay  the  dividend  to  the  stockholder,  subject  to  the  conditions 
and  provisions  of  the  lease.  The  indorsement,  in  substance, 
has  the  same  effect  as  if  the  lease  itself  were  indorsed  upon 
each  certificate  of  stock,  so  that  the  stockholder  is  not  misled, 
but  is  charged  with  knowledge  that  the  dividend  to  be  paid 
is  the  rental  due  to  the  plaintiff  for  the  use  of  the  leased 
property  and  nmy  be  decreased  as  permitted  by  the  lease. 

A  Federal  incopie  tax  was  levied  against  the  plaintiff,  for 
the  year  1916,  of  $14,407.80,  on  account  of  which  some  of 
the  stockholders  consented  that  said  defendant  should  deduct 
their  proportionate  share  from  their  dividends  of  that  year 
and  pay  their  proportion  of  said  tax,  which  was  done.  Some 
of  the  stockholders  refused  to  permit  such  deduction,  and 
there  is  $2,573.07  of  said  tax  remaining  impaid.  The  income 
tax  for  1917  was  $43,926.70,  of  which  $35,591.59  was  paid 
in  like  manner,  leaving  a  balance  impaid  of  $8,335.11.  For 
the  year  1918  the  income  tax  was  $87,184.79,  of  which 
$37,690.23  was  paid  in  like  manner,  leaving  unpaid  $49,494.56. 
Since  then  there  has  been  assessed  on  account  of  income 
taxes  against  the  plaintiff,  for  the  years  1914,  1915,  1916  and 
1917,  $6,335.20,  and  this  action  was  brought  to  obtain  the 
judgment  of  the  court  that  said  defendant  pay  the  balance 
unpaid  on  account  of  said  taxes,  deducting  it  from  the 
dividends. 

This  income  tax  is  the  debt  of  the  plaintiff  and  not  of  said 
defendant.  (Rensselaer  &  Saratoga  R.  R,  Co.  v.  D.  &  H.  Co.,  168 
App.  Div.  699;  217  N.  Y.  692.)  Upon  the  former  appeal  we 
considered  that  the  tax  was  levied  upon  account  of  the  rental 
and  that,  if  the  law  required  it  to  be  paid  by  said  defendant, 
the  lease  permitted  the  amoimt  paid  to  be  deducted  from  the 
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dividends.  We  are  satisfied  with  that  condusioni  and  it  must 
control  the  ri^ts  of  the  parties  here,  Hie  Special  Term  con- 
sidered that  the  lease  contemplated  the  payment  of  dividends 
mieamed;  or  a  withdrawal  of  capital,  and  was,  therefore, 
invalid.  We  do  not  concur  in  that  view,  but  consider  the  lease 
valid.  As  matter  of  fact  the  income  tax  must  be  paid,  and 
if  not  paid  by  the  lessor  the  lessee  will  be  caused  serious  incon- 
venience in  the  use  of  the  leased  property.  According  to  the 
real  spirit  of  the  lease,  a  situation  arises  where,  considering 
the  equitable  rights  of  the  parties  in  interest,  the  tax  must 
be  paid  by  the  defendant,  on  account  of  pLamtifif,  to  be  reim- 
bursed by  a  deduction  from  the  dividends.  This  seems  to  be 
the  only  available  way  to  realize  the  tax  without  a  destruction 
of  the  property  and  of  the  rights  of  the  lessor  and  the  lessee 
therein. 

It  may  be  assumed  from  the  complaint  that  the  plaintiff 
has  S75,000  cash  on  hand;  but  upon  the  argument  it  was 
assumed  that  it  was  substantially  used  up.  If  the  plaintiff 
has  $75,000  in  cash,  it  would  be  sufficient  to  pay  the  balance 
impaid  upon  the  taxes;  but  manifestly  it  would  be  inequitable 
to  use  that  money  to  pay  the  arrears  of  taxes  when  most  of 
the  holders  of  stock  have  discharged  the  greater  part  of  the 
tax.  Justice  requires  that  the  tax  be  paid  and  deducted 
pro  rata  from  the  dividends  payable  to  the  stockholders, 
after  using  other  available  means  on  hand.  If  the  question 
only  related  to  the  balance  unpaid  on  the  taxes,  and  the 
$75,000  is  on  hand,  it  might  not  be  necessary  to  call  upon  the 
stockholders  to  submit  to  a  reduction  of  their  dividend.  But 
apparently  that  is  not  the  fact.  The  defendant  owns  such  a 
large  part  of  the  plaintiff's  stock  that  it  is  evident  that  it 
has  paid  a  great  part  of  the  taxes  which  have  been  paid  and 
has  submitted  to  a  diminution  of  its  dividends  on  account 
thereof.  All  the  stock  should  bear  an  equal  burden.  If  the 
entire  tax  is  paid  by  money  belonging  to  the  plaintiff,  the 
burden  would  fall  equally  upon  all  the  stock;  if  it  is  to  be  paid 
part  by  money  on  hand  and  part  by  deduction  from  dividends, 
then  the  judgment  will  be  so  framed  that  the  entire  tax  shall 
fall  upon  all  the  stock  alike.  No  stockholder  should  bear  the 
burden  of  more  than  his  just  proportion.  It  is  impossible 
equitably  to  determine  the  rights  of  the  parties  upon  the  facts 
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now  before  the  court.  It  is  clear,  however,  that  the  plaintiff 
is  entitled  to  some  relief  and  that  judgment  should  not  have 
been  directed.  It  should  be  left  for  a  trial  to  develop  the 
facts  so  that  the  court  could  grant  proper  relief. 

It  will  be  matter  for  consideration  of  the  parties  interested 
whether  or  not  it  is  necessary  to  have  all  the  stockholders 
before  the  court;  we  express  no  opinion  about  that  subject. 
If  there  is  a  defect  in  that  respect,  it  should  have  been  raised 
by  answer  or  demurrer;  otherwise  the  objection  is  waived 
and  the  court  may  proceed  to  judgment  unless  it  chooses  to 
bring  them  in.  We  do  not  feel  called  upon  to  do  that,  as 
the  issue  is  not  yet  framed  or  fairly  foreshadowed.  If  the 
proper  application  to  bring  in  the  stockholders  were  pending, 
it  would  naturally  be  favorably  considered  unless  serious 
prejudice  would  result,  as  the  court  ordinarily  permits  parties 
to  present  their  cases  to  it  in  their  own  way  so  far  as  they 
fairly  keep  within  the  rules  of  practice. 

The  order  should  be  modified  by  striking  out  the  directicm 
of  judgment  for  the  plaintiff  and  in  place  thereof  giving  the 
plaintiff  right  to  amend  its  complaint,  within  twenty  days, 
and  giving  the  defendant  right  to  answer  said  complaint 
within  twenty  days  after  amendment,  or  if  not  amended  to 
answer  the  present  complaint  within  ten  dajrs  after  the  plain- 
tiff's time  to  amend  the  complaint  expires;  and  as  modified 
affirmed,  with  costs  to  appellant  to  abide  event. 

I 
All  concur.  i 

I 

Order  modified  by  striking  out  the  direction  of  judgment  i 
for  the  plaintiff  and  in  place  thereof  giving  the  plaintiff  right 
to  amend  its  complaint  within  twenty  days,  and  giving  the 
defendant  right  to  answer  said  complaint  within  twenty  days 
after  amendment,  or  if  not  amended  to  answer  the  present 
complaint  within  ten  days  after  the  plaintiff's  time  to  amend 
the  complaint  expires;  and  as  modified  affirmed,  with  costs  to 
appellant  to  abide  event. 
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Walter  0.  Butler,  Respondent,  v.  Edward  H.  Sherwood, 
Individually  and  as  Administrator,  etc.,  of  Ella  F.  Sher- 
wood, Deceased,  Appellant. 

Third  Department,  May  4,  1021. 

Deeds — quitclaim  deed  by  wife  to  husband,  on  condition  that 
he  survive,  subject  to  revocation,  is  testamentary  and  void  — 
transfer  of  personal  property  without  delivery  made  on  same 
condition  is  void. 

A  quitclaim  deed  by  a  wife  to  her  husbaxKl  for  a  nominal  oonsiderationt 
and  for  love  and  affection,  delivered  to  him  in  anticipation  of  the  possible 
fatal  result  of  a  surgical  operation  on  the  wife,  which  deed  contained  a 
provision  that  "  this  conveyance  and  transfer  are  made  upon  the  condition 
that  the  party  of  the  second  part,  my  husband,  survive  me,  and  the  same 
is  intended  to  vest  and  take  effect  only  upon  my  decease  and  until  said 
time  the  same  shall  be  subject  to  revocation  upon  the  part  of  the 
party  of  the  first  part,"  is  testamentary  in  character,  and  not  having 
been  executed  with  the  formalities  required  in  the  execution  of  a  will,  is 
void  and  passes  nothing. 

The  attempted  transfer  of  personal  property  by  the  same  instrument  was 
ineffectual  since  there  was  no  delivery  of  poascBsiosi,  either  actual  or 
constructive,  operating  to  divest  the  wife  of  possession  of  and  dominion 
over  the  property.  Such  a  delivery  is  a  constant  and  essential  factor 
in  every  transaction  which  takes  effect  as  a  completed  gift. 

Appeal  by  the  defendant,  Edward  H.  Sherwood,  individu- 
ally and  as  administrator,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  Cortland  on  the  8th  day  of  January, 
1921,  upon  the  decision  of  the  court  rendered  after  a  trial  with- 
out a  jury  at  the  Cortland  Trial  and  Special  Term,  adjudging 
that  a  certain  instrument  executed  by  Ella  F.  Sherwood  to 
the  defendant  Edward  H.  Sherwood  is  void  and  of  no  effect. 

Willard  A.  Ritty  for  the  appellant. 

/■ 
L.  R.  Chase,  for  the  respondent. 

Woodward,  J.: 

Ella  F.  Sherwood,  being  about  to  imdergo  an  operation  foj 
a  cancer,  made  and  executed  an  instnmient  in  writing,  in 
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form  a  quitclaim  deed,  of  all  her  real  estate  and  personal 
property, -to  her  husband.  This  instrument  bears  date  of 
January  25,  1916.  The  plaintiff  is  the  brother  and  only 
heir  at  law  of  Ella  F.  Sherwood,  and  brings  this  action  to  set 
aside  the  said  instrument  on  the  ground  that  it  was  procured 
by  imdue  influence,  and  that  there  was  never  any  transfer  of 
the  property  imder  the  instrument.  Upon  the  trial  of  the 
action  there  does  not  appear  to  have  been  any  serious  con- 
tention of  conduct  amounting  to  fraud,  and  there  is  little 
room  for  doubt  that  Ella  F.  Sherwood  intended  to  place  her 
property  where  it  would  be  vested  in  her  husband,  this  defend- 
ant, upon  her  death.  If  she  has  failed  in  this  purpose  it  is 
because  she  has  sought  to  accomplish  an  entirely  legal  result 
by  an  illegal  method;  because  she  has  attempted  to  accomplish 
by  an  instrument  in  the  form  of  a  deed  that  which  could  be 
accomplished  only  by  a  will.  The  learned  court  at  Special 
Term  has  found  that  the  instrument  relied  upon  by  the 
defendant  was  of  a  testamentary  character,  and  did  not  comply 
with  the  statutory  requirements  of  a  will,  and  that  it  was, 
therefore,  void,  (114  Misc«  Rep.  483,  See  Decedent  Estate 
Law,  §  21.)     The  defendant  appeals. 

The  instrument  in  question  provides  that  it  is  between 
Ella  Francis  Sherwood  and  Edward  H.  Sherwood,  and  that 
"  the  said  party  of  the  first  part,  in  consideration  of  the  sum 
of  one  dollar,  love  and  affection  and  other  good  and  valuable 
considerations,  *  *  *  does  hereby  remise,  release  and  forever 
quit-claim  imto  the  said  party  of  the  second  part,  his  heirs 
and  assigns  forever,"  all  of  the  real  estate  of  the  said  Ella  F. 
Sherwood,  wherever  situate,  "  to  have  and  to  hold  the  same 
unto  the  party  of  the  second  part,  his  heirs,  executors, 
administrators  and  assigns  forever,''  and  "for  the  same  con- 
siderations, I  do  hereby  sell,  assign,  transfer,  convey  and  set 
over  unto  the  party  of  the  second  part,  all  personal  property, 
bills,  notes,  deposits  in  bank,  certificates  of  stock,  and  all 
choses  in  action,  evidences  of  indebtedness  due  me,  and  all 
my  personal  property  of  whatever  name  or  kind  the  same  may 
be  and  wheresoever  situate,  to  have  and  to  hold  the  same 
unto  the  party  of  the  second  part,  his  executors,  adminis- 
trators and  assigns  forever." 

If  the  instrument  had  ended  here,  and  had  been  executed 
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and  delivered^  it  would,  of  course,  have  operated  to  divest 
EUa  F.  Sherwood  of  her  property  and  to  have  vested  it  in 
Edward  H.  Sherwood.  But  this  would  not  have  aceomplished 
the  purpose  which  Ella  F.  Sherwood  had  in  mind;  she  wanted 
to  hold  the  ownership  and  possession  of  her  property  until 
her  death  and  then  to  vest  it  in  her  husband/  She  had,  how-\ 
ever,  been  through  a  will  contest  in  connection  with  the  estate 
of  a  former  husband  and,  sa  she  told  her  friends,  she  had  no 
faith  in  wills;  she  wanted  to  fix  her  property  where  it  would 
be  disposed  of  without  a  contest,  and,  of  coiu^e,  invited  one. 
She  provided  that  ''  this  ccmveyance  and  transfer  are  made 
Upon  the  condition  that  the  party  of  the  second  part,  my 
husband,  survive  me,  and  the  same  is  intended  to  vest  and 
take  effect  only  upoa  my  decease  and  until  said  time,  the  same 
shall  be  subject  to  revocation  upon  the  part  of  the  party  of 
the  first  part." 

This  instrument  was  dehvered  to  the  defendant,  but  what 
did  it  convey?  It  could  not  be  determined  at  any  time  prior 
to  her  death  whether  her  husband  survived  her,  and  unless  he 
survived  her  there  was  clearly  no  intention  of  conveying  to 
him.  Moreover,  she  provided  that  the  conveyance  and 
transfer  are  "  intended  to  vest  and  take  effect  only  upon  my 
decease,"  so  that  there  was  no  timie  prior  to  her  death  when  the 
instrum^it  could  have  any  effect,  and  when  that  event  took 
place  the  law  determined  the  disposition  to  be  made  of  her 
estate,  in  the  absence  of  a  valid  will.  There  was  no  moment 
from  the  time  of  making  the  instrument  down  to  the  very 
instant  of  dissolution  when  any  rights  could  vest  muier  the 
intent  or  language  of  this  deed;  and  beyond  this  it  was  pro- 
vided that  '^  until  said  time,  the  same  shall  be  subject  to 
revocation  upon  the  part  of  the  party  of  the  first  part,"  so 
that  the  supposed  grantor  was  in  full  control  of  the  property 
during  all  ot  her  life  subsequent  to  the  making  of  the  deed, 
with  the  right  reserved  to  revoke  the  instrument  itself.  No 
right  whatever  passed  to  the  defendant  under  the  terms  of  the 
deed;  it  was  not  to  take  effect  imtil  the  decease  of  the  party 
of  the  first  part,  and  then  only  upon  the  condition  that  the 
defendant  survived  her.  This  is  not  the  case  of  a  deed  executed 
and  delivered  to  a  third  party  with  instructions  not  to  record 
or  deliver  the  same  until  the  death  of  the  grantor.    Such  a 
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deed,  absolute  in  form  and  to  take  effect  inunediately,  divests 
the  grantor  of  his  interest  in  the  property,  making  its  enjoy- 
ment to  depend  upon  the  date  of  his  death;  but  here  the  instru* 
ment  is,  by  its  terms,  to  take  effect  only  upon  the  decease  of 
the  grantor,  and  at  a  time  when  the  law  operates  to  prevent 
a  transfer  otherwise  than  by  a  last  will  and  testament. 

It  is  impossible  to  sustain  this  transaction  as  an  executed 
gift  of  the  personal  property,  for  that  was  subject  to  the  same 
conditions  and  limitations  as  the  real  estate.  ^^  It  is  an 
elementary  rule,"  say  the  court  in  Young  v.  Young  (80  N.  Y. 
422, 435),  ''  that  such  a  gift  cannot  be  made  to  take  effect  in 
possession  in  fvJhiro.  Such  a  transaction  amoimts  only  to  a 
promise  to  make  a  gift,  which  is  nvdum  pouAum.  (Pitta  v. 
Mangum,  2  Bailey  [S.  C],  588.)  There  must  be  a  delivery  of 
possession  with  a  view  to  pass  a  present  right  of  property. 
'Any  gift  of  chattels  which  expressly  reserves  the  use  of  the 
property  to  the  donor  for  a  certain  period,  or  (as  commonly 
appears  in  the  cases  which  the  courts  have  had  occasion  to 
pass  upon)  as  long  as  the  donor  shall  live,  is  ineffectual.' 
(Schouler  on  Pers.  Prop.,  vol.  2,  p.  118,  and  cases  cited; 
Vass  V.  Hicks,  3  Murphy  [N.  C],  493.)  This  rule  has  hem 
applied  even  where  the  gift  was  made  by  a  written  instrument 
or  deed  piuporting  to  transfer  the  title,  but  containing  the 
reservation."  In  the  case  here  imder  consideration  the 
iostrument  itself  is  limited  to  take  effect  upon  the  death  of 
the  donor  if  the  donee  shall  survive  her,  and  there  is  no  pre- 
tense that  any  of  the  personal  property  itself  was  ever  delivered 
to  the  defendant.  Delivery  by  the  donor,  either  actual  or 
constructive,  operating  to  divest  the  donor  of  possession  of 
and  dominion  over  the  thing,  is  a  constant  and  essential 
factor  in  every  transaction  which  takes  effect  as  a  completed 
gift.  Instruments  may  be  ever  so  formally  executed  by  the 
donor,  purporting  to  transfer  title  to  the  donee,  or  there  may 
be  the  most  explicit  declaration  of  intention  to  give,  or  of  an 
actual  present  gift,  yet  imless  there  is  a  delivery  the  intention 
is  defeated.     (Beaver  v.  Beaver,  117  N.  Y.  421,  429.) 

.  While  there  is  a  recital  of  a  consideration  of  one  dollar,  and 
every  legal  mode  of  acquisition  of  real  property  except  by 
descent  is  denominated  in  law  a  purchase,  and  the  person 
who  thus  acquires  it  is  a  purchaser,  there  is  no  doubt  that  the 
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transaction  hsx^  under  ocHisideration  possesses  all  of  the\ 
essential  qualities  of  a  gift  as  distinguished  from  a  valuable  | 
consideration  supportii^  a  bargain  and  sale  {Ten  Eyck  v. 
WiBbeck,  135  N.  Y.  40,  44,  45,  and  authorities  there  cited), 
and  as  this  gift  was  not  to  take  effect  imtil  the  death  of  the 
grantor,  upon  the  survival  of  the  named  grantee,  and  even 
the  instrument  itself  might  be  revdced,  it  must  be  clear  that 
Ella  F.  Sherwood  tmdertook  to  accomplish  by  a  deed  what 
the  law  requires  to  be  done  by  will,  and,  of  course,  she  has 
failed. 
The  judgment  appealed  from  should  be  affirmed. 

Judgment  unanimously  affirmed,  without  costs.  ^ 


Anna  M.  Conkun,  Respondent,  v.  Horace  E.  Conklin, 

Appellant. 

Third  Department,  Mgy  4,  1921. 

Husband  and  wife  —  divorce  —  temporary  alimony  and  counsel  fees 
cannot  be  aUowed  on  theory  of  defendant's  guUt  where  he  inter- 
poses unverified  general  denial  but  gives  notice  of  intention  not 
to  cross-examine  witnesses  on  question  of  adultery  —  counsel  fees 
and  disbursements  cannot  be  aUowed  for  services  before  action 
commenced  —  large  expenditures  in  developing  action  dis- 
approved —  aUowance  for  subpoena  of  witnesses  denied. 

The  fact  that  the  defendant  interposed  an  unverified  general  denial  of  the 
ebarge  of  adultery  in  a  divoroe  aotion  and  served  notice  on  the  plaintiff 
that  he  would  not  cross^xamine  any  witnesses  on  the  question  of  adultery, 
did  not  justify  the  court  on  an  application  for  temporary  alimony  and 
counsel  fees  in  proceeding  on  the  theory  that  such  notice  amounted  to  a 
confession  of  guilt  and  that  the  defendant  had  been  judicially  declared 
guilty  of  the  adultery  charged,  and  in  making  the  allowances  on  a  scale 
whioh  would  be  liberal  on  a  final  ad^stment  of  the  rights  of  the  parties. 

The  allowance  of  temporary  alimony,  counsel  fees  and  disbursements  should 
have  been  considered  from  the  standpoint  that  the  issues  in  the  oaae 
were  yet  to  be  tried;  that  the  defendant  was  entitled  to  the  presumption 
of  innocence  rather  than  that  of  guilt. 

Section  1769  of  the  Code  of  Civil  Procediure  limits  the  right  of  a  wife  in 
respect  to  counsel  fees  and  disbursements  to  such  sums  of  money  as  shall 
bo  reasonably  *'  necessary  to  enable  her  to  carry  on  or  defend  the  aotion/' 
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and,  therefore,  that  part  of  the  allowanoe  for  oounsel  fees  and  diBburse- 
ments  made  on  the  basLs  of  money  expended  before  the  oommeneement 
of  the  action  should  not  have  been  gnuited. 

Furthermore,  the  court  should  not  take  into  oonsideration  the  sums  so 
expended  before  the  commencement  of  the  action  in  fixing  the  allowance. 

The  policy  of  permitting  attorneys  to  make  large  expenditures  in  developing 
divorce  actions  is  disapproved. 

Fifteen  hundred  dollars  should  not  have  been  allowed  for  the  purpose  of 
paying  the  expense  of  serving  subpcBuas  and  other  incidental  expenses, 
for  such  a  sum  was  not  "  necessary  "  to  enable  the  wife  to  carry  on  the 
action  since  most  of  the  essential  witnesses  resided  near  the  home  of  the 
parties,  and  the  allowance  of  $200  per  week  for  the  care  and  maintenance 
of  the  plaintiff  and  her  three  young  children  was  ample  to  cover  those 
incidental  expenses. 

Appeal  by  the  defendant,  Horace  E.  Conklin,  from  so 
much  of  an  order  of  the  Supreme  Court,  made  at  the  Otsego 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Broome  on  the  12th  day  of  January,  1921,  as  directs  the 
payment  by  defendant  of  $200  per  week  for  the  support  of 
the  plaintiff  and  her  three  children  during  the  pendency  of 
the  action,  of  $7,500  on  account  of  counsel  fees,  and  of  $1,500 
for  the  subpoena  of  witnesses. 

Mangan  &  Mangan  [Thomas  J.  Mangan  of  counsel],  for  the 
appellant. 

Hinman,  Howard  &  Kattell  [Harvey  D.  Hinman  of  counsel], 
for  the  respondent. 

WOODWABD,  J.   : 

The  complaint  in  this  action  is  for  an  absc^ute  divorce 
within  the  State  of  New  York  under  its  laws.  The  defendant 
has  denied  the  material  allegation  of  the  complaint,  in  an 
unverified  answer,  and  has  given  formal  notice  that  he  will 
not  cross-examine  any  of  the  witnesses  of  the  plaintiff  upon 
the  subject  of  the  alleged  adultery.  The  learned  court  at 
Special  Term,  in  ordering  alimony,  counsel  fees,  etc.,  has 
handed  down  an  opinion  in  which  he  says  that  he  (the  defend- 
ant) "  has  in  effect  confessed  that  he  has  been  imfaithf  ul  to 
his  marital  vows,  and  is  guilty  of  the  several  charges  of  adul- 
tery," and  proceeds  to  order  payments  upon  a  basis  which 
would  be  liberal,  to  say  the  least,  upon  a  final  adjustment 
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of  the  rights  of  the  parties.  We  are  unable  to  agree  in  Una 
premise.  Section  1757  of  the  Code  of  Civil  Procedure  pro- 
vides that  "  the  answer  of  the  defendant "  in  an  action  for 
divorce  "  may  be  made,  without  verifying  it,  notwithstanding 
the  verification  of  the  complaint/'  and  no  suggestion  is  made 
that  the  answer  is  not  to  be  treated  as  raising  any  issue  which 
would  have  been  raised  had  the  answer  been  verified.  How, 
then,  may  it  be  said  that  the  defendant  has  in  effect  confessed 
that  which  he  has  specifically  denied?  The  mere  fact  that 
he  has  given  notice  that  he  will  not  cross-examine  any  of  the 
plaintiff's  witnesses  upon  the  question  of  adultery  does  not 
change  the  situation.  He  may  be  so  confident  of  his  iimo- 
cence  as  to  be  willing  to  waive  the  ordinary  rights  of  a  party 
defendant,  or  he  may  be  so  willing  to  be  relieved  of  the  situa- 
tion shown  to  exist  by  both  parties  in  their  affidavits  that  he 
is  content  to  let  the  plaintiff  have  her  divorce  if  she  can 
establish  the  situations  from  which  the  inference  of  adultery 
can  be  drawn.  Adultery,  as  the  foundation  of  a  divorce, 
must  be  proved  to  the  satisfaction  of  the  court,  and  where  it 
depends  upon  circumstantial  evidence,  and  the  facts  and 
circumstances  are  as  consistent  with  innocence  as  with  guilt, 
or  are  reconcilable  with  innocence,  t^e  plaintiff  is  not  entitled 
to  succeed  {Roth  v.  /2otfo,  90  App.  Div.  87),  and  it  has  been 
held  that  a  failure  on  the  part  of  a  party  to  cross-examine 
witnesses,  in  connection  with  an  unverified  complaint,  might 
justify  a  refusal  to  confirm  the  referee's  report  in  favor  of  the 
plaintiff.  (GaUcway  v.  OdUoway,  92  App.  Div.  300.)  But  it 
has  never  he&n  suggested  that  it  operated  to  make  an  unverified 
denial  a  confesaon  of  guilt,  and  in  view  of  the  fact  that  the 
uncorroborated  testimony  of  prostitutes  and  private  detectives 
is  insufficient  to  justify  a  judgment  of  divorce  {Mott  v.  Mott, 
3  App.  Div.  532)  we  are  of  the  opinion  that  the  question  of 
alimony  and  of  counsel  fees  and  disbursements  should  be 
considered  from  the  standpoint  that  the  issues  in  the  case  are 
yet  to  be  tried;  that  the  def^Kiant  is  entitled  to  the  presump- 
tions of  innocence  rather  than  of  guilt.  This  court  has  held 
that  a  hxisband  or  wife  was  justified  in  relying  upon  the  denial 
of  guilt  on  the  part  of  either  so  long  as  they  were  not  in  posses- 
sion of  substantial  evidence  of  guilt,  and  that  a  d^ense  of 
App-  Div.— Vol.  CXCVI        30 
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ooadooatioii  could  aoib. prevail  .where' the  guilty  paffty  denied 
the  existanoe  of  theioffense  ek  theitiiifie  d  the  aU^ed  (KHidonft- 
tion.  {DmUr  v.  Deid$r^  Bid]  Afp.  Div»  207;  Hairis  r,  Hamia, 
83  id.  123;  Merrill  y.  MerriUi  41  id.  347.)  The  plaJntiff,  a« 
the  time  she,  left  the  home  of  her  husband;  coacededly  had  no 
evidenoe  to  justify  her  in  heUeving  tha4^  the  defeadaat'd 
denials  to  h^  were  not  truO;  and  ha  oonitinuM  tiiose  denials 
in  the  preaenee  ol  her  specific  allegations  of  .lact  in  her  com* 
plaint;  and  the  affidavits  of  the  parties  do  not.show  that  giuAi 
which  has  been  denied  in  the  asasw^r.  Under  suk^  circum- 
stances we  are  persuaded  tihat  tbe  court  at  Special  Term  is 
hot  justified  in  makiag  an  adjudication  upon  the  theory  that 
the  def^dant  has  been  judicially,  deteanined  to.be  guilty  of 
adultery.  He  is  entitled  to  a  trial  upon  tb^  issue  naiaed  by 
his  pleadingSi  and  the  plajmtiff  is  entitled^  under. the  provisions 
of  section  1769  of  the  Code  of  Civil  Procedure,  diiuring  the 
pendency  of  the  action,  to  an  ordevor  orders  ''  requiring  the 
husband  to  pay  any  sum  or  sums  <rf  money  necessary  to  enable 
the  wife  to  carry  on  or.  defend  the  action,  or  to  provide  .suitably 
for  the  education  and  maintenance  of  the  children  of.  the  mar- 
riage, or  for  the  support  of  the  mfe,  having  r^;ard  to  the 
circumstances  of  the  respective  parties.'^ 

It  is  not  necessary  to  hold  in  the  present  case  the  $teict  rule 
of  Lawrence  v..LQfwren0$.  (3  Faige>.267^  270)  that  the  wife  shall 
be  limited  to  the  actual  necessities;  she  is  entitled,  no  doubt, 
to  such  sums  of  money  aa  shall  be  reasonably  '^  naoessary  to 
enable  the  wife  to  carry  on  or  defend  the  action.'-  But  the 
Code  of  Civil.  Procedui^e  limits  the  scope  of  the  ord^  to 
''  during  the  pendency  "  of  the  action,. and  it  does. not  extend 
to  a  period  antedating  the  bringing  of  the. action,  during 
which  time  the  law  presumes  the  wife  to  have  been  suitably 
cared  for,  The  afiidavit  of  <xie  of  plaintiff.'s  counsel,  in 
support  of  the  motion  here  under  consideration,  tella  in.  detail 
of  matters  which  preceded  the  brjn^^  of  the  action,  giving 
an  it^niaed  statement  of  amiounts  alleged  to.  have  been 
''  actually  and  necessarily  paid  out  in  procuring  evidence  of 
the  defwdant's  ^ulterifis  and  in  protecting  such:  evidence 
against  loss  and  destruction^  9fid  for  the  relief  of  plaintiff's 
immediate  necessities,"  aggregating  $3,576.98,  and  the  aUow- 
ance  of  coimsel  fees  and  disbursement  expenses  laggr^ating 
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$9,000  is  sought  to. be  justified  in  part  by  these  alleged  di&- 
bureeoiQiitSy  made  befone  tibe  bringimg  q£  the  acticxi.  Counsel 
coiieedea  that. these  'disbursements  ^'  cannot  be  aUowed  here 
q)^osfioaUy  because  they  were  expended  before  the  action  wias 
begun/'  dtmg  TknaU  v.  ThraU  (Si  Bun^  188);  MeOcaiky  v. 
McCarthy  (137  N.  Y.  dQO);  BewUeOm  v.  BeadleaUm  (103  id. 
402)  and  Turner  v«  Wvolwarth  (221  id.  425),  but  mges  that 
'*  neverthelef^.thei  eouirt^  ia  £bdiig  the  allowance,  comld,  and  in 
good  conscience  ought  to  have  taten  into  consideration  the 
fact  that  plaintiff  was  finanoiaHy  wprse  oBi  than  nothing 
because  she  was  justly  indebted  in  the  suib  of  upwards  of 
$3^500,  whidb  obli8»tii)n  she  will  have  to  pay."  In  other 
words,  it  is  contended  that  while  this  laxv  makes  provision  only 
for  siunsdwing  the.pebdenoy  of  tbeaetiob,  and  '^  necessary  to 
enable  the  wile  to  carry  on  or  defend  the  action/'  iuid  the 
eourt  has  to.  powar  directly  to.  allow  for  debts  contracted  in 
porocuriog  evidenee^  elbc«,:to  entdale  the  plaintiff  to  Ining  the 
action^  that  this  may  be  done  indureetly  l^  the  court  taking 
these  expenditures  into  consideFaJioKi  and  making  the  order 
large  enough  to  cove'  the  expenditure.  The  rule  is  well 
settled  that  ''  the  Imr  will  xiot  ponoait  that  to  be  dcme  indi- 
rectly which  cannot  be  done  directly  "  (Holmes  v;  Meady  52 
N.  Y.  332,  340;  Matter  CffHenneberger,  25  App.  Div.  Ift4,  169; 
Clarke  v.  Clarke,  178  U.  S.  186,  101^  192),  and. as  it  appeais 
to  be  conceded  that  these  expenditures  made  for  the  puipose 
of  bringing  this  action  do  enter  into  the  amount  involved 
for  counsel  fees  we  are  of  the  opinion  there  is  substantial 
error  entitling  the  defendant  to  relief.  There  is  nothing  in 
the  record  to  show  that  the  allowance  if  made  for  counsel  fees 
will  be  used  to  liquidate,  the  indebtedness  of  the  plaintiff  to 
those  who  have  afforded  her  the  means  of  following  out  an 
expensive  system  of  detective  work.  The  plaintiff's  coimsd 
insist  that  they  are  entitled  to  $15,000  for  oounsel  fees,  which 
do  not  include  disbursements  for  detective  work  and  the  like 
antedating  the  bringing  of  the  action,  and  while  these  dis* 
bursements  are  used  to  bolster  up  a  large  allowaaee  out  of  the 
bj^sband's  estate  there  is  nothing  to  prevent  the  plaintiff 
being  called  upon  to  pay  her  individual  indebtedness  after^ 
ward  if  she  Succeeds  in  her  quest  of  a  divorce.  We  donbt  the 
policy  of  permitting  counselors  of  this  court  to  make  lai^ 
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eipenditures  in  the  developing  <rf  divorce  adaons,  and  while 
Hie  present  case  suggests  some  reasons  for  a  relaxation  of  t^e 
rales  it  is  more  unportant  that  the  law  should  be  clearly 
defined  than  that  abstract  justice  should  be  done  in  a  par- 
ticular case.  If  the  defendant  is,  in  f act^  gu3ty  af ta*  a  trial  of 
the  issue  he  has  raised  there  is  ample  power  in  the  court  to 
make  a  proper  adjustment  under  the  provisions  of  section 
1759  of  the  Code  of  Civil  Procedure,  which  preserves  the 
plaintiff's  thai  existing  dower  rights. 

The  court  has  the  power,  under  section  1760,  to  make  and 
modify  orders  from  time  to  time  during  the  pendency  of 
the  action,  so  that  the  plaintiff  is  fully  protected  in  her  right 
to  have  a  full  and  fair  trial  of  the  issue  raised.  If  she  succeeds 
she  will,  no  doubt,  be  provided  with  funds  adequate  to  meet 
her  obligations  and  to  maintivin  herself  and  her  childrm,  if 
their  custody  is  fpivm  to  her.  We  are  persuaded,  ther^<x«, 
that  the  allowance  for  counsel  fees  in  the  presoit  case  should 
be  reduced  by  the  amount  of  the  disbursements  made  prior 
to  the  brining  of  the  action.  If  the  j^aintiff  fails  there  is 
no  reascm  why  the  d^endant  should  be  charged  for  the  dis- 
bursements made  in  collecting  alleged  evidence  prior  to  the 
bringing  of  the  action. 

We  do  not  find  any  reason  for  supposing  that  the  plaintiff 
will  be  called  upon  to  expend  $1,500  in  serving  subpoenas 
and  in  othar  incidental  expenses;  that  is  a  large  sum  of  money 
to  be  used  in  a  comparatively  simple  law  suit,  where  the  most 
of  the  essential  witnesses  upon  the  contested  issues  must  of 
necessity  reside  in  and  near  the  home  of  the  parties.  No 
such  sum  is  shown  to  be  '^  necessary  to  eiable  the  wife  to 
carry  on  or  d^end  the  action,"  even  under  a  liberal  view  of  the 
word  "  necessary."  The  allowance  of  $200  per  wedc  for  the 
support  and  maintenance  of  the  wife  and  h^  three  children, 
none  of  them  over  seven  years  of  age,  during  the  pendency 
of  the  action  —  during  the  time  that  it  is  being  determined 
whether  the  plaintiff  has  a  right  to  the  relief  which  she  sedcs 
—  would  seem  to  be  ample  to  provide  for  these  incidental 
expaises.  The  defendant,  if  mnocent,  has  a  right  to  limit 
his  family  expenditures,  and  the  court,  under  the  pleadings 
as  they  stand,  has  no  right  to  assume  the  guilt  of  the  defendant 
and   to  make  extravagant  provisions  for  coimsel  and  the 


Digitized  by  VjOOQ IC  . 


PEOFLe  fix  REL.  Brewster  V.  Wenbell.  613 

App.  Dlv.  618]  Third  Department,  May,  1921. 

maintenance  of  the  plaintiff  and  her  family.  The  court 
should  not  be  niggardly,  but  neither  should  it  provide  for 
luxuries  and  extravagances  at  this  stage  of  the  proceedings. 
What  may  be  an  entirely  proper  allowance  after  the  trial  of 
the  action  may  be  wholly  unwarranted  during  the  pendency  of 
the  action. 

The  order  appealed  from  should  be  modified  by  striking 
out  the  sum  of  $3,500  from  the  counsel  fee,  the  $1,500  for 
subpoenas,  etc.,  and  as  so  modified  the  same  should  be  affirmed, 
without  costs  to  either  party. 

All  concur,  John  M.  KELLOoa,  P.  J.,  In  the  KBvlt. 

Order  modified  in  accordance  with  the  opinion,  and  as  so 
modified  affirmed,  without  costs  in  this  court  to  either  party. 


The  People  of  the  State  op  New  York  ex  rel.  Robert  S. 
Brewster,  Relator,  v.  James  A.  Wendell,  as  Comptroller 
of  the  State  of  New  York,  Respondent. 

Third  Department,  May  4»  1021. 

Tazstioii  —  ineome  tax  —  authority  of  ComptroUer  to  make  rules 
and  regulations  —  increase  in  value  of  stock  which  is  given  away 
is  no  part  of  taxable  income  —  Tax  Law,  §§  363,  366,  369  and  383 
construed  —  ''other  disposition  of  property"  as  used  in  Tax 
lAw,  I  868,  deflnad  --.  right  of  taapftjrer  to  sell  pt^ptrtf  at  loss  to 
avoid  tax. 

Section  383  of  the  Tax  Law  does  not  attempt  to  vest  legmlative  powers 
in  the  Comptroller;  it  simply  antborises  him  *-  to  make  such  rules  and 
regulations  *  *  *  as  it  [he]  may  deem  neoessai^  to  enloroe  the  pro- 
vinons  of  this  article.'' 

Section  353  of  the  Tax  Law  relating  to  income  tax,  which  provides  the  basis 
"  for  the  purpose  of  ascertaining  the  gain  derived  or  loss  sustained  from 
the  sale  or  other  disposition  of  property,"  must  be  read  in  connection 
with  sections  354  and  356  and  the  i^ase  "  other  dispositibn  of  property  ** 
construed  to  rdate  to  the  methods  of  disposition  provided  for  in  the 
subsequent  sectimis,  dealing  with  exchanges  and  with  reorganiztttion, 
merger  or  consolidation  of  corporations,  or  with  ''  dealings  in  property  *' 
as  contained  in  section  359,  and  not  to  include  a  gift  of  property. 

It  is  the  income  derived  and  not  the  increase  in  value  of  property  that 
is  made  subject  to  tax,  and  accordingly  the  increase  in  value  of  corporate 
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stock  which  the  xeUtor  g»ve  i^vay  oani^t  be  oopmdm:^  as  a  part  of  his 

taxable  income. 
It  seems f  that  a  property  owner  may  sell  his  property  at  any  price,  however 

inadequate,  and  charge  off  the  resulting  loss,  and   that  he  has  the  right 

to  do  this  even  though  for  the  purpose  of  avoiding  payment  of  taxes, 

where  he  acts  in  good  faith  in  patting  with  title. 
KiLST,  J.,  dissents. 

Certiorabi  issued  out  of  the  Supreme  Ck>urt  and  attested 
on  the  21st  day  of  January,  1921,  directed  to  James  A.  Wendell, 
as  Comptroller  of  the  State  of  New  York,  commanding  him  to 
certify  and  return  to  the  office  of  the  clerk  of  the  county  of 
Albany  all  and  singQlar  this  proceedings  had  in  adjusting  an 
account  for  income  taxes  for  the  taxable  year  1919,  against 
the  relator  under  article  16  of  the  Tax  Law^  and  in  revising 
said  accoimt. 

Larkin,  Rathbone  &  Perry  [Hersey  Egginton  and  Francis  C. 
Nickeraon  of  counsel],  for  the  relator. 

Mvrrayi,  Prentice  &  AUhrich  [George  Welwoo^  Murray  and 
Harrison  Tweed  of  connsel]^  amid  curu$.  , 

Charles  D.  Newtony  Attomey'4hneral  [James  S,  Y,  Ivins, 
Deputy  AttomeyrGenerai^  of  counsel],  for  the  respondent. 

WOODWABD,  J. : 

The  relator  on  January  1,  1919,  owtxed  certain  9tocks  and 
bonds  of  the  fair  market  Talue  of  $70y000.  On  the  let  of  Mjuy, 
1919,  the  relator  gave  these  securities  away.  It  does  not 
appear  from  the  record  wheth^  these  stoqks  were  given  for 
charitable  purposes  or  not,  and  no  question  arises  under  the 
exceptions  in  reference  to  such  gifts.  At  the  time  the  gift 
was  made  the  securities  concededly  had  a  fair  market  vahie  of 
$72,000.  The  relator  did  not  include  the  increment  in  value 
upon  them  in  the  body  of  his  return,  nor  <lid  he  pay  a  tax 
thereon,  but  he  disclosed  the  facts  as  above  stated  in  a  rider 
attached  to  the  return,  claiming  in  such  rider  that  he  was  not 
liable  to  taxation  under  the  statute,  and  that  the  regulation 
of  the  State  Comptroller  attempting  to  reach  this  result  was 
unlawful  and  void.  The  Comptroller  has  made  an  assessment 
against  the  relator  upon  the  sum  of  S2,0Q0>  the  conceded 
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inere^kse.  in  vtalue  at  ihe-  time  of  the  gift;  and  certioiaii  is 
brought  to  revievt^  thisdeterminitMnt*  By  the  proTisioiis  of 
ohapto^  627  of  the  Lawsof^  1919,  the  State  of  New  York  has 
I^^oiyided  for  the  fefYjQng  and  oolleotion  of  an  income  tax  upon 
individualsy  aiid  seetion  983  of  the  Tax  Low,  as  added  by 
the  above  statiite,  pirovides  that  ''  the  Comptroller  is  hereby 
authorized  to  malse  such  rales  and  regjuktions,  and  to  require 
such  facts :  and  lofora^ataiQin.  to  be  repMi^ed,  as  it  [he]  may  deem 
neoessary  to  ^droe  the  provisiaBs  of  thas  article; "  and  tfae 
praictioal  questioniiiere<  is  whether  iJiie  Comptroller,  in  maJdng 
artide  91  of  the  regulations,  has  eotceeded  the  authority  vested 
in  hfan  by  the  Legislature  or,  to  put  the  matter  in  anotha*  foim, 
whether  he  has  ooioreetly  oonstrued  the  provisions  of  the  act 
here  under;  considenHtiou.  The  section  above  cited  does  not 
attempt  to  viest  legjislatiye  powers  in  the  Comptroller;  it  is 
simply  thaihe^hall  have  pow^r  '^  to  ottake  such  rules  and  regu- 
lations. *  ^  '"^  as  it  [he]  may  deem  necessary  to  enforce 
tbeitrovisions  of  this  article/'  and  if  the  arlaele  itself  does  not 
Jauthorimitbe  tax  which  has  been  levied  thm  no  language  of 
the  ComptrcdIer'S' regulafaions  can  accomplish  this  result.  We 
afjpitnch  this  qnestibn  then  from^  the  standpoint  of  the  statute, 
not  the  language  used  by  the  Comptroller,  and  with  tibe  rule  in 
mind  that  ^'  ^  a  taxtcannot  b^imposed  without  dear  and  express 
words  for  that  purpose.' "  ( United  Staks  v,  /«A(tm,  17  Wall. 
|84  U.  S.J  496;  504;  GoMy.  Gould;  245  U.  S.  151,  153,  and 
authorities  there  cited;  Cwk^  v.  McHeg,  249  id.  ^3,  233, 
and  authorities  thene  dt|ed«)  -^In  the  interpretation  of 
statutes' levying  takes,"  say  the  court  in  Omtd  v.  Gould  (eupra), 
^  it  is  the  established  rule  not  to  estend  theur  inrovisions,  by 
impUoation,  *  beyond  the  ^lear  import  of  the  language  used, 
or  to  enlarge  thdr  operations  so  as  to  embrace  matters  not 
specifically  i>ointed  out.  In  case  of  doubt  they  are  construed 
most  strongly  against  the  govermnelnt,  and  ih  favor  of  the 
citizen,"  and  it  was  held  that  money:  paid  by  a  divc^ced 
husband  to  his  wife  for  alimony  was  not  income  under  the 
Federal  Income'  Tax  Act  of  October  3, 1913  (38  U.  S.  Stat,  at 
Laifici,  114,  chap<  1«;.  Id  106,  §  2). 

Chapter  627  of  the  Laws  of  1919  adds  artide  16  to  the  Tax 
Law,  which  contaitis  the  sections  of  the  Tax  Law  herein  set 
forth.    Section  351  declares  that  ''  a  tax  is  hereby  imposed 
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upon  every  resident  of  the  State,  which  tax  shall  be  levied, 
collected  and  paid  annually  upon  and  with  respect  to  his 
entire  net  income  as  herein  defined/'  at  rates  prescribed. 
Section  353  provides  that  '^  for  the  purpose  of  ascertaining 
the  gain  derived  or  loss  sustained  from  the  sale  or  other  dis- 
position of  property  *  *  *  the  basis  shall  be  first,  in 
case  of  property  acquired  before  January  first,  nineteen 
hundred  and  nineteen,  the  fair  market  price  or  value  of  such 
property,  as  of  January  first,  nineteen  hundred  and  nineteen, 
and,  second,  in  case  of  property  acquired  on  or  after  that 
date,  the  cost  thereof;  or  the  inventory  value,  if  the  inven- 
tory is  made  in  accordance  with  this  artide/'  It  is  to 
be  noticed  that  the  languid  d  the  statute  is  that  '^  for  the 
purpose  of  ascertaining,''  not  the  value,  but  the  '^  gain  derived 
*  *  *  from  the  sale  or  other  disposition  of  property,"  the 
market  value  as  of  January  1, 1919,  is  to  be  taken  as  the  basis, 
and  the  following  section  provides  that  '^  when  property  is 
exchanged  for  other  property,  the  property  received  in  exchange 
shall  for  the  purpose  of  determining  gain  or  loss  be  treated 
as  the  equivalent  of  cash  to  the  amount  ci  its  fair  market 
value,  if  any;  but  when  in  connection  with  the  reorganization, 
merger  or  consolidation  of  a  corporation  a  taxpayer  receives, 
in  place  of  stock  or  securities  owned  by  him,  new  stock  or 
securities  of  no  greater  aggregate  par  or  face  value,  no  gain 
or  loss  shall  be  deemed  to  occur  from  the  exchange,  and  the 
new  stock  or  securities  received  shall  be  treated  as  taking  the 
place  of  the  stock,  securities  or  property  exchanged."  The 
next  section  provides,  in  continuaticm  of  the  subject  of  the 
two  previous  sections,  that  '*  when  in  the  case  of  any  such 
reoiganization,  merger  or  consolidation  the  aggregate  par  or 
face  value  of  the  new  stock  or  securities  received  is  in  excess 
of  the  aggregate  par  or  face  value  of  the  stocks  or  securities 
exchanged,  a  like  amount  in  par  or  face  value  of  the  new  stock 
or  securities  received  shall  be  treated  as  taking  the  place  of 
the  stock  or  securities  exchanged,  and  the  amount  of  the 
excess  in  par  or  face  value  shall  be  treated  as  a  gain  to  the 
extent  that  the  fair  market  value  of  the  new  stock  or  securities 
is  greater  than  the  cost  oi  the  stock  or  securities  exchanged,  if 
acquired  on  or  after  January  first,  nineteen  himdred  and 
nineteen,  and  its  fair  market  price  or  value  as  of  January 
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first,  nineteen  hundred  and  nineteen,  if  acquired  before  that 
date/' 

Obviously  sections  353,  354  and  355  are  to  be  read  together 
and  construed  as  defining  income  as  required  by  section  351, 
and  when  we  find  in  section  353  that  "  for  the  purpose  of 
ascertaining  the  gain  derived  or  loss  sustained  from  the  sale 
or  other  disposition  of  property  "  we  are  to  understand  "  other 
disposition  of  property  "  to  relate  to  the  methods  of  disposi- 
tion provided  for  in  the  subsequent  sections,  dealing  with 
exchanges  and  with  reorganizations,  mergers  or  consolidations 
of  corporations,  or  with  "  dealings  in  property  "  as  contained 
in  section  359.  In  the  latter  section  it  is  provided  that  "  gross 
income  '^  includes  '^  gains,  profits  and  income  derived  from 
^  *  *  professions,  vocations,  trades,  businesses,  commerce, 
OT  sales,  or  dealings  in  property,  *  *  *  growing  out  of 
the  ownership  or  use  of  or  interest  in  such  property."  The 
purpose  of  the  statute  is  to  levy  a  tax  upon  incomes  derived 
from  "  professions,  vocations,  trades,  businesses,  commerce, 
or  sales,  or  dealings  in  property,"  and  the  United  States 
Supreme  Court  defines  "income"  as  the  "  gain  (feriwed /row 
capital,  from  labor,  or  from  both  combined."  {Doyle  v. 
Mitchell  Brothers  Co.,  247  U.  S.  179,  185,  and  authority  there 
cited.)  So  long  as  property  remains  in  the  hands  of  its  owner 
any  iacrease  in  value  is  an  increase  of  the  capital;  it  is  derived 
or  realized  as  income  only  when  the  property  is  disposed  of, 
and  the  method  of  establishing  "  the  gain  derived  or  loss 
sustained  from  the  sale  or  other  disposition  of  property" 
is  set  forth  in  sections  353,  354  and  355  of  the  Tax  Law.  It 
is  the  deriving  of  the  income,  not  the  increase  in  value,  that 
is  made  subject  to  the  tax,  and  how  it  can  be  held  that  the 
relator,  in  giving  away  his  property,  derived  an  income  sub- 
ject to  taxation  from  a  sale  or  dealing  in  property  or  a  sale 
or  other  disposition  of  property  (§§  359,  353)  is  not  easy  to 
understand.  There  was  no  gain  derived  to  the  relator  in 
givii^  away  his  property.  In  law  it  was  a  loss  of  property; 
it  was  a  taMng  out  of  his  estate  not  only  the  capital,  which  was 
invested  prior  to  1919,  but  the  increase  in  value  which  had 
followed,  just  as  much  as  though  a  fire  had  destroyed  the 
property  represented  by  the  securities  and  no  insurance 
survived.    Suppose,  for  instance,  the  relator  had  sold  the 
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property  to  the  persons  who  reoeived  it  instead  of  giving  it  to 
them,  and  that  he  had  received  for  it  the  sum  of  $70,000, 
instead  of  its  fctir  mark^  value  of  $72,000.  Would  any  one 
pretend  that  the  relator  had  derived  an  income  from  the 
transaction?  Sui^ose,  further,  that  he  had  sold  the  property 
for  $68,000.  Is  there  any  doubt  that  he  would  be  entitled  to 
charge  off  the  loss  of  $2,000  from  the  market  value  of  January 
1,  1919?  He  had  a  perfect  right  to  sell  the  property  at  any 
price,  however  inadequate,  and  to  chaige  off  the  resulting  loss. 
He  had  a  right  to  do  this  even  though  for  the  purpose  of 
avoiding  the  payment  of  taxes  {United  States  v.  laham,  17 
Wall.  496,  506),  always  assuming,  of  course,  that  he  acted  ia 
good  faith  in  parting  with  the  title.  The  Comptroller  in 
article  91  of  his  regulations  says:  '^  Gifts,  whether  charitable 
contributions  or  otherwise,  constitute  a  disposition  of  property 
which  may  result  in  a  prc^t  or  loss  to  be  measured  by  the 
difference  between  the  cost  (or  the  value  on  January  1,  1919, 
if  acquired  prior  thereto)  and  the  value  at  the  date  of  the  gift; " 
and  under  the  facts  here  presented  it  is  difficult  to  understand 
why  he  might  not,  with  equal  propriety,  have  found  that  the 
gift  resulted  in  a  loss.  If  the  property  was  worth  $2,000 
more  than  on  the  1st  day  of  January,  1919,  and  the  relator 
gave  this  away,  in  connection  with  the  coital  fimd,  wherein 
did  he  fail  to  su&tain  a  loss?  He  did  not  d^ve  anything  from 
the  dispositicm  of  the  property;  he  did  not  even  receive  the 
equivalent  of  its  original  value.  He  lost  the  $2,000  as  fully 
and  as  completely  as  though  he  had  sold  the  property  for 
$70,000,  its  primary  value,  and  there  can  be  no  possible 
question  that  he  would  be  free  from  the  obligation  to  pay 
a  tax  upon  a  value  which  found  no  expression  in  the  purchase 
price;  he  would  not  have  derived  any  income  from  the  sale 
of  the  property,  and  Ihe  statute  makes  no  provision  for  a 
tax  except  upon  the  ''  net  income  as  herein  defined  "  (§  351), 
and  net  income  '^  means  the  gross  income  of  a  taxpayer  less 
the  deductions  allowed  by  this  article  "  (§  357),  while  gross 
income  *^  includes  gains,  profits  and  income  derived  from 
*  *  *  sales,  or  dealings  in  property  "  (§  359),  and,  of  course, 
cannot  include  losses  through  inadequate  prices  or  gifts  of 
property.  To  give  it  the  construction  asserted  by  the  Comp- 
troller is  to  extend  the  provisions  of  the  act  by  implication 
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''  beyond  the  dear  import  of  the  language  used  "  and  to  enlarge 
its  ''  operations  so  as  to  embrace  matters  not  speeifieidly 
pointed  out/'  in  violation  of  the  well-established  rule  cited. 
The  determination  of  the  Comptroller  should  be  reversed 
and  the  tax  adjusted  upon  the  basis  of  the  relator's  contention. 

All  concur,  except  KHiBY,  J.,  dissentiiig. 

Determination  of  the  Comptroller  reversed,  with  fifty 
dollars  costs  and  disbursements^  and  the  matter  remitted  for 
disposition  in  accordance  with  the  opinion. 


Before  State  Industmal  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  John  McCarthy,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation  Law, 
V.  Globe  Automatic  Sprinkler  Company,  Employer,  and 
The  Ocean  Acctdent  and  Guarantee  Corporation, 
Limited,  Insurance  Carrier,  Appellants. 

]  Third  Department,  May  4,  1921. 

Workmen's  Compeziftation  Law  — •  olaim  for  liemia  made  two  yeani 
after  injury  to  back  and  hip  —  evidence  not  sufficient  to  show 
that  hernia  occurred  at  time  of  injury. 

The  claimant  sustained  a  strain  to  his  baek  and  a  <)onttision  of  the  hip  in  a 
fall  from  a  ladder  and  received  compensation  therefor,  and  about  two 
years  later  he  filed  the  present  claim  for  a  hernia  alleged  to  have  resulted 
from  the  accident,  which  constituted  the  first  mention  of  the  existence 
of  a  hernia.  Held,  that  there  was  no  evidence  to  show  that  the  hernia 
was  received  at  the  time  of  the  accident,  or  that  it  was  not  received  before 
or  subsequent  to  that  time. 

John  M.  KsiiLoaGt  P.  J.,  dissents^  ^' 

Appeal  by  the  defendants,  Globe  Automatic  Sprinkler 
Company  and  another,  from  a  decision  and  award  of  the  State 
Industrial  Commission,  entered  in  the  office  of  the  said  Com- 
mission on  the  19th  day  of  July,  1920,  rescinding  the  decision 
of  the  said  Commission  denying  further  compensation  and 
reinstating  a  previous  award. 
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Robert  H.  Woody  [Norman  G.  ffemitt  of  counsel],  for  the 
appellants. 

Charles  D.  Newtm,  Attorney-General  [E.  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondents. 

WOODWABD,  J,: 

The  claunant  sustained  a  strain  to  his  back  and  a  contusion 
of  the  hip  in  a  fall  from  a  ladder  in  the  course  of  his  employ- 
ment as  a  steamfitter  on  tie  3d  day  of  January,  1917.  On 
the  20th  day  of  January,  1917,  the  clahnant  and  his  employer 
entered  into  an  agreement,  approved  by  the  State  Industrial 
Commission,  for  the  payment  of-  compensation  for  partial 
disability,  and  such  payments  were  made  for  a  period  of  five 
weeks.  The  claimant  resumed  his  employment,  making 
several  changes  in  employers,  and  on  or  about  the  3d  day  of 
June,  1919,  appeared  before  the  State  Industrial  Commission 
claiming  to  have  received  a  hernia  at  the  time  that  he  was 
injured  in  1917.  The  Commission  after  a  large  number  of 
hearings,  the  last  on  September  27,  1920,  has  made  an  award 
for  compensation  from  April  15,  1919,  to  October  14,  1919, 
and  continued  the  case.  The  employer  and  the  insurance 
carrier  appeal  from  the  award. 

So  far  as  we  are  able  to  discover  the  first  suggestion  to  the 
employer  and  the  insurance  carrier  of  a  hernia  came  with  the 
appUcation  to  the  State  Industrial  Commission  to  reopen  the 
case.  The  hospital  record  makes  no  suggestion  of  a  hernia; 
there  is  no  evidence  that  the  claimant  ever  suggested  that  he 
had  any  other  or  different  injuries  from  those  for  which  he 
was  compensated  for  a  period  of  five  weeks  under  the  terms  of 
the  agreement  above  mentioned  to  any  one,  and  the  only 
foundation  for  this  award  is  the  testimony  of  the  claimant 
that  at  some  tune  about  the  time  of  the  accident  he  noticed 
a  small  swelling,  which  gave  him  little  trouble,  and  this  was 
afterward  determined  to  be  a  hernia.  Dr.  Lewy,  the  Com- 
mission's expert,  after  reading  the  hospital  record  into  the 
case  and  considering  the  testimony  of  the  claimant,  was 
asked  by  Commissioner  Lyon  if  there  was  "  anything  from  his 
fall  two  years  ago  that  would  cause  or  might  cause  this  hernia?  " 
and  he  replied,  "  I  believe  the  hernia  occurred  at  the  time  of 
the  fall  —  very  small  mass  afterwards,  verjr  small/'    He  further 
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testified  that  it  probably  did  not  bother  the  dftimant;  that  he 
did  not  pay  any  attention  to  it  imtil  it  began  to  pain  hiniy 
and  that  from  the  history  of  the  case  in  1919  '*  it  existed  there 
at  the  time  "  of  the  accident. 

Of  course^  this  is  the  merest  specnlatioiL  There  is  not  a 
particle  of  evidence  that  this  slight  hernia,  to  which  the 
claimant  paid  no  attention,  did  not  exist  prior  to  this  accidait. 
It  appears  clearly  that  no  miction  whatever  was  made  of  an 
alleged  hernia,  or  of  anytlung  to  produce  a  hernia,  for  a  year 
and  a  half  after  the  alleged  accident.  The  hospital  record 
shows  that  the  claunant  was  imder  minute  observation,  but 
no  hernia  was  discovered,  and  the  difficulty  even  now  is 
slight.  Dr.  Lewy  says  that  there  was  a  "  very  small  mass 
afterwards,  very  small,"  and  for  all  that  appears  in  the  record 
this  may  have  been  the  case  before  the  accident  as  well  as 
afterward.  Hernia,  it  is  to  be  remembered,  is  the  result  of 
disease  as  well  as  of  traumatism,  and  many  people  go  on  for 
years  without  even  knowing  that  they  are  subject  to  the 
disease.  The  claimant  in  entire  good  faith  may  not  have 
been  aware  of  the  hernia,  and  yet  it  may  have  existed,  and 
there  is  no  testimony  in  this  case  even  from  the  claimant, 
that  he  did  not  have  the  hernia  at  the  time  of  the  accident. 
The  claimant  refused  to  have  an  operation  for  the  hernia,  and 
the  atmosphere  of  the  case  suggests  plainly  that  he  is  nursing 
his  troubles,  suggesting  that  he  has  yet  other  difficulties,  such 
as  the  involvement  of  his  bladder. 

The  Workmen's  Compensation  Law  (§  8,  subd.  7,  as  amd. 
by  Laws  of  1916,  chap.  622;  since  amd.  by  Laws  of  1917, 
chap.  705)  declares  that  " '  injury '  and  '  personal  injury '  mean' 
only  accidental  injuries  *  *  *  and  such  disease  or  infec- 
tion as  may  naturally  and  unavoidably  result  therefrom,"  and 
the  evidence  in  this  case  does  not  disclose  that  the  claimant 
received  the  injury  for  which  the  present  award  is  made  within 
the  definition,  la  the  origLoal  notice  of  injury  and  report 
of  injury  no  claim  of  hernia  exists;  no  menti<»i  of  heamis,  is 
made  in  the  hospital  reports;  the  location  of  the  injuries  com- 
plained of  are  in  the  back,  not  in  the  abdomen,  and  there  is 
absolutely  no  e\ddence  that  the  hernia  as  a  disease  did  not 
exist  before  the  accident,  nor  is  there  any  competent  evidence 
that  it  was  not  produced  subsequent  to  the  accident.    The 
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daJmant  had  worked  off  and  on  for  a  period  of  one  year  and  a 
half  after  the  accident;  no  testimony  appears  as  to  what  he 
did  betweea  tibe  times  he  was  at  work,  and,  so  far  as  the  evi- 
dence goes,  he  may  have  performed  seveFe  physical  acts.  He 
does  not  testify  that  he  did  not  und^go  any  other  accident, 
and  the  whole  case  rests  upon  the  opinion  of  Dr.  Lewy  that  he 
bdieves  the  h^nia  occurred  at  the  time  of  the  fall.  It  is  only 
such  disease  or  infection  as  '^  may  naturally  and  imavoidably 
result"  which  the  statute  contemplates,  and  until  there  is 
some  evidence  that  the  hernia  did  not  exist  at  the  time  of 
the  accident,  or  that  it  was  not  produced  subsequent  to  the 
accident,  the  mere  guess  of  the  Commission's  expert  ought 
not  to  be  permitted  to  deprive  the  appellants  of  their  prop- 
erty. (See  GenteUmg  v.  Amerioovn  Hide  &  Leather  Co.,  194  App. 
Div.  9.) 
The  award  should  be  reversed. 

All  concur,  except  John  M.  Kellogg,  P.  J.,  dissenting. 

Award  reversed  and  claim  dismissed. 


Before  State  iNnu&rRiAL  Commibsion,  Respondent. 

In  the  Matter  of  the  Claim  of  John  Hinbs,  Respondent,  for 
Compensation  xmder  the  Workmen's  Compensation  Law,  v. 
Henry  I.  Stetler,  Inc.,  Employer,  and  The  Fidelity 
AND  Casuai/ty  Company  op  New  York,  Insurance  Carrier, 
Appellants. 

Third  Deftartment,  May  4, 1Q21. 

Workmen's  Compensation  Law  —  eommon-law  evidence  required 
to  establish  relation  of  employer  and  employee  —  evidence  not 
estabUshing  that  claimant  was  employee  of  defendant. 

Common-law  evidence  is  required  to  establish  the  emplo3rment  of  the 
claimant  by  the  alleged  employer. 

On  all  the  evidence,  held^  that  the  elaimant,  a  lonfi:8horeman,  was  not,  at  the 
time  of  the  aecident,  an  employee  of  the  defendant,  a  corporation 
engaged  in  the  business  of  storage  for  hire,  weighing  and  cartage. 

John  M.  Kellogo,  P.  J.,  and  Cochranib,  J.,  dissent. 

Appbal  by  the  defendants,  Henry  I.  Stetler,  Inc.,   and 
another,  from  an  award  of  the  State  Industrial  Commission, 
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entered  in  the  office  of  said  Commission  on  the  28d  day  of 
September;  1920. 

Nodal,  Jones  &  MowUm  [Edward  P.  Mowton  of  cotmsel], 
for  the  appellants. 

Charles  D.  Newtoriy  Attomejf-Oeneral  [E.  0.  Aiken,  Deputy 
Attomey-Generaly  of  counsel],  for  the  respondents. 

WOODWAHD,  J.: 

The  State  Industrial  Commission  has  found  as  conclusions 
of  fact  that  on  the  6th  day  of  December,  1919,  John  Hines 
sustained  injuries  while  employed  as  a  loader  by  Henry  I. 
Stetler,  Inc.,  said  employer  being  engaged  in  the  business  of 
storage  for  hire,  weighing  and  cartage;  that  on  the  date  men« 
tioned  the  claimant  was  engaged  in  the  regular  course  of  his 
employment,  and  sustained  an  injury  to  the  left  fourth  finger; 
that  the  claimant  at  the  time  he  received  said  injuries  was 
an  employee  of  Henry  I.  Stetler,  Inc.,  and  was  not  an  inde- 
pendent contractor;  that  the  average  weekly  wage  of  the 
claimant  was  the  sum  of  sixty  dollars.  Upon  these  findings 
an  award  of  fifteen  dollars  per  week  for  something  over  eight 
weeks  has  been  made,  and  the  employer  and  the  insurance 
carrier  appeal.  The  question  to  be  decided  is  whether  the 
claimant  was  an  employee  of  the  alleged  employer  at  the  time 
of  the  accident,  aiid  this  court  is  committed  to  the  proposition 
that  common-law  evidence  is  necessary  to  establish  the  fact  of 
employment.  {Skeels  v.  Paul  Smithes  Hotel  Co.,  195  App.  Div. 
39,  and  authorities  there  cited.) 

We  do  not  find  evidence  in  this  caae  of  any  contractual 
relation  between  the  claimant  and  the  alleged  employer.  The 
claimant  in  making  his  claim  for  compensation  gives  the 
name  of  his  employer  as  Joe  Brosnan,  whose  office  address  is 
given  as  Greenpoint,  Brooklyn,  and  whose  occupation  is  that 
of  a  "  Boss  loader.^'  The  claimant  testified  that  "  we  don't  have 
any  agreement  for  loading  one  truck;  we  load  every  truck  for 
everyone."  Asked,  "And  you  work  for  everyone  on  the  dock?  " 
the  claimant  replied:  "  Yes;  sure.  ♦  *  *  Nobody  else  can 
work  that  dock."  The  explanation  given  by  the  clainaiant  is  to 
the  effect  that  the  dock  was  in  charge  of  a  gang  of  union  men; 
that  whenever  a  truck  came  there  these  union  men  loaded  it; 
that  no  one  else  is  permitted  to  load  freight,  and  that  the  truck- 
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men  all  understand  that  the  rate  for  loading  is  three  cents 
per  hundredweight;  that  they  have  a  spokesman  who  makes 
the  agreements,  who  collects  the  payments  made  upon  the 
basis  of  slips  furnished  at  the  time  freight  is  loaded,  and  dis- 
tributes the  fund  among  the  members  of  the  gang  pro  rata. 
The  alleged  employer  testified  that  his  regular  employees  were 
not  allowed  to  load  their  trucks;  that  this  could  not  be  done 
without  a  fight,  and  he  testified  to  the  same  purport  as  the 
claimant.  In  other  words,  these  longshoremen  takp  a  position 
along  the  avenues  of  conunerce  and  demand  a  tribute  of  three 
cents  per  hundredweight  for  each  truckload  of  goods,  the 
regular  employees  of  the  trucking  companies  not  being  allowed 
to  load  the  goods  themselves.  One  of  their  number  being 
injured  he  clauns  that  he  is  an  employee  of  the  particu- 
lar person  or  corporation  whose  truck  was  being  loaded  at 
the  moment  of  an  accident.  This  claimant,  who  says  that 
''  nobody  else  can  work  that  dock,"  says  that  he  earns  as  much 
as  $100  to  $110  per  week,  and  "  not  less  than  $60,"  and  the 
State  Industrial  Commission  awards  him  fifteen  dollars  per 
week  for  an  injury  to  his  little  finger  upon  the  theory  that  he 
was  an  employee  of  the  Henry  I.  Stetler,  Inc.,  although  there 
is  not  the  slightest  evidence  that  this  corporation  or  any  of 
its  agents  ever  altered  into  any  contract  of  employment  with 
the  claimant.  When  asked  why  he  gave  the  name  of  Joe 
Brosnan  as  his  employer  in  making  his  claim  the  claimant  says: 
"  He  employs  us  and  he  is  the  spokesman  and  he  pays  us." 
The  allied  employer  testified  that  there  was  an  organization 
known  as  the  Tranq>ortation  Trades  Council;  that  they  had 
certain  men,  head  loaders,  on  all  piers  in  the  city;  that  these 
men  were  in  charge  of  the  docks  as  far  as  loading  and  unloading 
oi  the  trucks  upon  the  docks  was  concerned;  that  the  head 
loaders  then  engage  various  men  to  work  for  them  and  they 
pay  them  on  a  certain  basis;  that  Henry  I.  Stetler,  Inc.,  made 
its  arrangement  with  one  Thomas  Mullady;  that  the  arrange- 
ment was  made  by  an  employee  known  as  a  runner,  whose 
duties  appear  to  be  confined  to  checking  up  the  load  and 
directing  the  place  of  its  delivery;  that  this  runner  does  not 
make  any  agreement;  he  "  gets  his  laborers  from  the  head 
loader;  "  that  the  head  loader  tells  him  the  price,  though 
the  rate  is  supposed  to  be  fixed  by  the  labor  organization; 
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that  he  has  no  part  in  fixing  the  price  to  be  paid;  that  the  head 
loader  controls  the  men  in  the  doing  of  the  work  and  pays 
them.  Again,  the  claimant  testifies  that  Henry  I.  Stetler, 
Inc.,  "  didn't  have  any  relation  "  with  Brosnan,  except  that 
the  corporation  hired  Brosnan,  through  its  rmmer,  to  put  on 
these  loads,  and  that  Stetler  paid  Brosnan  three  cents  per 
hundred  for  doing  the  work.  ''  When  he  gets  the  job  he  has 
to  hire  us  five." 

Under  these  imdisputed  facts  the  claimant  was  clearly  not 
an  employee  of  Henry  I.  Stetler,  Inc.;  Joe  Brosnan,  or  the 
labor  organization  which  he  represented,  took  the  job,  or 
rather  prevented  any  one  ebe  taking  the  job,  at  three  cents 
per  hundred  pounds  to  load  and  unload  all  trucks  which 
appeared  upon  the  particular  dock  where  this  accident  occurred. 
Henry  I.  Stetler,  Inc.,  had  no  voice  in  the  matter,  beyond  the 
payment  of  the  price  arbitrarily  fixed  by  the  labor  organization, 
and  neither  the  corporation  nor  the  runner  had  anything  to 
do  with  the  claimant;  his  relations  were  all  with  the  labor 
organization  or  Joe  Brosnan.  Matter  of  Litis  v.  Risley  Lumber 
Co.  (224  N.  Y.  321,  324,  325)  is  a  sufficient  authority  for 
holding  that  Joe  Brosnan  was  in  the  position  of  an  independent 
contractor,  and  that  the  claimant  was  his  emt)loyee  at  the  time 
of  the  accident,  and  not  the  employee  of  Henry  I.  Stetler,  Inc. 
Until  some  court  of  competent  jurisdiction  has  overruled 
Skeels  v.  Paul  Smithes  Hotel  Company  {supra)  and  the  authorities 
therein  cited  and  relied  upon,  the  award  in  the  present  case 
cannot  be  permitted  to  stand.  The  claimant  does  not  pretend 
ever  to  have  submitted  to  the  conditions  incident  to  a  contract 
of  employment  by  Henry  I.  Stetler,  Inc.;  he  declares  that  he 
was  employed  by  Joe  Brosnan  and  there  is  no  pretense  that 
he  owed  any  allegiance  except  to  that  person  as  the  repre- 
sentative of  a  labor  organization  which  has  assumed  to  control 
this  branch  of  work  in  connection  with  all  the  freight  entering 
or  leaving  New  York  harbor. 

The  award  should  be  reversed  and  the  claim  dismissed. 

All  concur,  except  John  M.  Kellogg,  P.  J.,  and  Coghbane, 
J.,  dissenting. 

Award  reversed  and  claim  dismissed. 
App.  Div.—  Vol.  CXC VI .        40 
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Charlotte  Heidelberger,  Respondent,  v.  Herman  Hbidei/- 
BERGER,  Appellant. 

Second  Department,  April  15, 1921. 

Attachment  —  Tacatiiig  and  setting  aside  —  yeriileation  of  affldaylt 
before  attorney  f or  plaintift  is  mere  Irre^arity  —  serrice  of 
summons  outside  State  —  eopy  of  order  need  not  be  served  — 
direction  to  serre  copy  of  order  is  surplusage  —  property  fraudu- 
lently transferred  before  warrant  granted. 

The  verifieation  before  one  of  the  attorneys  for  the  plaintiff  of  affidavits 
upon  which  a  warrant  of  attachment  is  granted,  is  a  mere  irregularity 
which  may  be  corrected  by  filing  duplicates  properly  verified. 

Where  a  summons  is  served  without  the  State  in  pursuance  of  an  order 
therefor  it  is  not  ;iece88ary  to  serve  a  copy  of  the  order  with  the  summons, 
and  a  direction  in  the  order  that  a  copy  thereof  be  served  with  the 
summons  is  surplusage  that  may  be  disregarded. 

A  wairant  of  attachment  should  not  be  vacated  on  the  ground  that  the 
defenda&t  did  not  have  any  property  at  the  time  the  warrant  was  issued, 
where  it  appears  that  just  before  the  action  was  commenced  the  defendant 
transferred  his  interest  in  his  mother's  estate  to  his  brother  under  circum- 
stances indicating  that  such  transfer  was  fraudulently  made;  if  defend- 
ant's interest  has  in  fact  been  transferred  in  order  to  defeat  or  delay  the 
plaintiff  there  is  jurisdiction  under  section  655  of  the  Code  of  Civil  Pro- 
oedure,  by  means  of  an  action  brought  by  the  sheriff,  or  the  sheriff  and 
plaintiff  together,  to  determine  the  fact. 

Appeal  by  the  defendant,  Herman  Heidelberger,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  18th  day  of  February,  1921,  denying  defendant's 
motion  to  vacate  the  warrant  of  attachment. 

Carl  Stedman  Brown  [Arnold  M.  Schmidt  and  Edward  T. 
HorwiU  with  him  on  the  brief],  for  the  appellant. 

Forrest  &  CkMon  and  David  Grdberg,  for  the  respondent. 

Order  aflSirmed,  with  ten  dollars  costs  and  disbursements, 
on  the  opinion  of  Mr.  Justice  Kelby  at  Special  Term. 

Jenks,  p.  J.,  Mills,  Ptjtnam,  Blackmar  and  Kelly,  JJ., 
concur. 

The  following  is  the  opinion  delivered  at  Special  Term: 
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KelbT;  J,: 

The  defendant  specially  appears  to  move  to  vacate  the 
warrant  of  attachment  and  the  proceedings  d  the  sheriff 
thereunder;  to  vacate  and  set  a^de  the  order  for  service  of 
the  summons  outside  of  the  State;  to  vacate  and  set  aside  the 
service  imder  such  order;  and  to  dismiss  the  complaint  for 
lack  of  jurisdiction.  Several  grounds  for  this  relief  or  part 
thereof  are  urged.  None  of  them  seems  to  me  to  be  of  sub- 
stance or  validity.  The  point  that  the  affidavits  upon  which 
the  attachment  was  issued  were  verified  before  6ne  of  the 
attorneys  for  the  plaintiff  is  disposed  of  by  reason  of  the 
decision  in  the  case  of  Vredand  v.  Penn^bxmia  Tcmmng  Co. 
(130  App.  Div.  406)  and  with  direct  refwence  to  an  order  for 
publication  by  De  Oraff  v.  De  Graff  (128  N.  Y.  Supp.  672). 
Such  a  verification  is  a  mere  irregularity^  and  the  plaintiff 
may  now  repair  even  that  by  filing  duplicates  properly  verified, 
as  was  suggested  in  the  Vreeland  case  (at  p.  407).  Ap  to  the 
point  that  no  copy  of  the  order  for  service  of  the  summons 
was  served  upon  the  defendant  with  the  summons,  that  is 
not  required  by  either  sections  440  or  443  of  the  Code  as  they 
now  read,  and  the  inadvertent  drawing  of  the  order  in  accord- 
ance with  the  now  repealed  provision  of  section  440,  requiring 
the  service  of  the  order  does  not  vitiate  the  service.  The 
unnecessary  direction  for  the  service  of  the  order  was  mere 
surplusage.  This  point,  though  made  in  the  motion  papers, 
seems  abandoned  tacitly  in  the  memorandum  submitted.  The 
other  point  raised  is  that  the  defendant  had  transferred  what- 
ever property  he  had  in  this  State  before  the  issuance  of  the 
warrant,  and  that,  therefore,  there  was  nothing  to  attach, 
and  so  no  basis  for  jurisdiction.  This  transfer  was  made 
apparently  with  some  apprehension  on  the  part  of  the  defend- 
ant that  plaintiff  was  about  to  initiate  some  action  against 
the  defendant.  He  had  abandoned  her  in  1894,  and  had 
kept  out  of  the  State,  paying  no  attention  to  the  needs  of  his 
family  at  all,  and  plaintiff  had  expended  out  of  her  own  means 
and  earnings  large  siuns  for  wl^at  wap  his  duty.  In  October, 
1920,  defendant's  mother  died,  and  by  her  will,  probated  in 
Kings  county,  left  him  one-fourth  of  her  estate.  It  is  this 
interest  that  defendant  transferred  to  his  brother  a  few  days 
before  the  attachment  was  issued.     It  is  apparent  that  the 

Digitized  by  VjOOQIC 


628         Maus  v.  Knapp  &  Baxter,  Incorporated. 

First  Depaftment,  April,  1921.  [Vol.  196 

transfer  shows  badges  of  fraud,  and  it  is  subject  to  the  attach- 
ment. If  the  interest  or  property  has  in  fact  been  transferred 
in  order  to  defeat  or  delay  plaintiff,  there  is  jurisdiction  under 
section  655,  by  means  of  an  action  brought  by  the  sheriff,  or 
the  sheriff  with  the  plaintiff,  to  determine  the  fact.  Meantime 
the  attachment,  or  the  levy  thereunder,  must  stand.  I  know 
that  this  same  question  was  passed  upon  and  the  same  con- 
clusion reached  by  Mr.  Justice  Rowland  Davis  in  the  past 
year,  in  an  action  in  Broome  county,  the  title  of  which  was 
Rogere  v.  Logan,  but  the  case  does  not  appear  to  have  been 
reported. 

Motion  is  in  all  respects  denied,  and  plaintiff  is  given  leave 
to  file  properly  verified  duplicates  of  the  attachment  affidavits, 
as  before  indicated. 


Jacob  K.  Malis,  Respondent,  v.  Knapp  &  Baxter,  Incor- 
porated, Appellant. 

First  Department,  April  29, 1921. 

8«1m.—  Mtioa  for  t*ili2re  to  deliver  —  complaint  insufficient  — 
ftceeptance  by  buyer  of  offer  of  seUer  —  contract  not  made  by 
offer  "  terma  caah  on  arrival "  and  acceptance  "  terms  6%  dis- 
count cash  on  delivery." 

Complaint  in  an  action  to  recover  damages  for  failure  to  deliver  goods 
which  the  plaintiff  claims  defendant  sold  to  him  does  not  state  a  cause  of 
action  where  it  is  alleged  that  the  defendant  offered  to  sell  to  the  plaintiff 
certain  goods  at  a  price  of  '*  81c  and  down  as  with  the  previous  lots. 
Terms  cash  on  arrival  subject  to  usual  inspection/'  and  that  the  plaintiff 
accepted  said  offer  in  writing  "  at  the  price  you  make  of  81  cents  per  foot 
for  the  #701  and  down  terms  5%  discount  cash  on  delivery  in  New  York 
city;  subject  to  regular  inspection,"  for  the  plaintiff's  letter  did  not 
unqualifiedly  accept  defendant's  offer  but  introduced  a  new  condition 
providing  for  a  discount  on  payment  of  cash,  and  hence  the  minds  of  the 
parties  never  came  together. 

Appeal  by  the  defendant,  Knapp  &  Baxter,  Incorporated, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  7th  day  of  January,  1921,  denying 
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its  motion  for  judgment  on  the  pleadings  consisting  of  a 
complaint  and  answer. 

Charles  A.  Vilas  of  counsel  [Chauncey  B,  Garver  with  him 
on  the  brief;  Shearman  &  Sterling,  attorneys],  for  the  appellant. 

Joseph  M.  Proskaxier  of  counsel  [Walter  N.  Seligsberg  with 
him  on  the  brief;  Seligsberg,  Lewis  &  Rothschild,  attorneys], 
for  the  respondent. 

Greenbaum,  J.: 

The  complaint  alleges  that  on  or  about  June  16,  1919, 
plaintiff  and  defendant  entered  into  an  agreement  in  writing 
embodied  in  two  letters  ann^ced  to  the  complaint  and  marked 
Exhibits  "A"  and  "  B;"  that  the  defendant  failed  to  make 
deliveries  as  required  by  said  agreement  and  that  thereby 
plaintiff  was  damaged  in  the  sum  of  $75,000.  Exhibit  "  A  '* 
read  as  follows: 

"  Dear  Mr.  Malis. —  This  will  confirm  our  conversation 
just  now  concerning  the  purchase  of  glazed  kid  by  you  from 
Knapp  &  Baxter,  whom  I  represent.  There  are  48  cases  in 
one  lot  and  35  in  the  other.  There  are  no  705's  in  this  lot, 
only  701-2-3-4  and  the  price  as  per  telephone  to  Mr.  Petrocelli 
is  81c  and  down  as  with  the  previous  lots.  Terms  cash  on 
arrival  subject  to  usual  inspection. 

"  Sincerely  yours, 

"  C.  E.  BOSWORTH.'' 

;     The  following  is  a  copy  of  Exhibit  *'  B: " 

"  Dear  Sir. —  We  have  received  your  confirmation  on  the 
lot  of  Blumenthal  black  glazed  kid  #701,  702,  703  and  704; 
altogether  2666  dozen  and  we  acc^t  same  at  the  price  you 
make  of  81  cents  per  foot  for  the  #701  and  down  terms  6% 
discount  cash  on  delivery  in  New  York  City;  subject  to  regular 
discomit  mspection.  .,  yom^  respectfuUy, 

"  JACOB  K.  MALIS." 

To  constitute  an  agreement  there  must  be  an  unqualified 
acceptance  of  the  terms  of  defendant's  offer.  This  rule  is 
well  stated  in  the  following  excerpt  from  the  opinion  of  the 
court  in  Poel  v.  Brunswick-Balke'CoUender  Co.  (216  N.  Y. 
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310,  318):  "  If  the  mtention  of  the  def^idaut  had  been  to 
accept  the  offer  made  in  the  plaintiff's  letter  of  April  4th,  it 
would  have  been  a  simple  matter  for  the  defendant  to  have 
indorsed  its  acceptance  upon  the  proposed  contract  which 
the  plaintiff's  letter  of  April  4th  had  inclosed.  Instead  of 
adopting  this  simple  and  obvious  method  of  indicating  an 
intent  to  accept  the  contract  proposed  by  the  plaintiffs  the 
defendant  submitted  its  own  proposal  and  specified  the  terms 
and  conditions  upon  which  it  should  be  accepted.  The 
defendant's  letter  of  April  6th  was  not  an  acceptance  of  this 
offer  made  by  the  plaintiffs  in  their  letter  of  April  4th.  It 
was  a  counter-offer  or  proposition  for  a  contract.  *  *  ♦ 
The  plaintiffs  did  not  acknowledge  the  receipt  of  this  order 
and  the  proposal  remained  imaccepted.  As  the  party  making 
this  offer  deemed  this  ]>rovisioB  material  and  as  the  offer 
was  made  subject  to  compliance  with  it  by  the  plaintiffs  it 
is  not  for  the  court  to  say  that  it  is  immatOTaL  When  the 
plaintiffs  submitted  this  offer  in  their  letter  of  April  4th  to 
the  defendant  only  one  of  two-  courses  of  action  was  open 
to  the  defendant.  It  could  accept  the  offer  made  and  thus 
manifest  that  assent  which  was  essential  to  the  creation  of  a 
contract,  or  it  could  reject  the  offer.  There  was  no  middle 
course.  If  it  did  not  accept  the  offer  proposed  it  necessarily 
rejected  it.  A  proposal  to  accept  the  offer  if  modified  or  an 
acceptance  subject  to  other  terms  and  conditions  was  equivalent 
to  an  absolute  rejection  of  the  offer  made  by  the  plaintiffs." 

The  plaintiff's  letter,  Exhibit  "  B,"  did  not  unqualifiedly 
accept  the  offer  expressed  in  Exhibit  '^  A,"  in  that  it  injected 
after  the  word  "  terms,"  the  words  '*  5%  discount,"  which 
were  not  in  the  remotest  sense  mentioned  in  the  <^6r.  The 
deduction  of  five  p^  cent  of  the  purchase  price  fixed  in 
Exhibit  '^  A  "  would  amount  to  upwards  of  $7,000. 

The  learned  Special  Term  justice  in  his  opinion  states: 
"  That  the  inclusion  of  the  5%  discount  term  was  not  in  fact 
an  additional  element,  but  a  perhaps  superfluous  act  of  caution 
by  the  plaintiff  in  reiterating  the  defendant's  intention  as 
to  discount  to  be  allowed  manifested  by  its  prior  reference 
to  the  former  sales."  In  stating  that  the  five  per  cent  is  a 
reiteration  of  "the  defendant's  intention  as  to  discount  to 
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be  allowed  manifested  by  its  prior  reference  to  the  former 
sales,"  the  court  reads  into  pl^intijff's  offer  something  which 
does  not  appear  therein.  To  reach  such  a  conclusion  one 
would  be  obliged  to  assume  that  the  word  "  down  "  used 
in  connection  with  the  words,  "  with  the  previous  lots," 
means  five  per  cent  discount.  There  is,  however,  nothing  in 
the  letters  about  "  5%  "  or  a  ''  discount.*'  To  deduce  such  a 
meaning,  one  must  indulge  in  pure  speculation  or  surmise. 

The  offer  states  that  the  price  is  ''  81c  and  down  a^  with 
the  previous  lots."  It  is  to  be  observed  that  there  is  a  period 
after  '^  lots."  The  next  sentence  is:  *^  Terms  cash  on  arrival 
subject  to  usual  inspection,"  which  completely  negatives  the 
idea  of  any  discount. 

The  parties  evidently  well  knew  what  the  word  "  down  " 
meant,  since  Exhibit  "  B  "  expressly  uses  it.  In  other  words, 
it  not  only  employs  the  word  "  down  "  but  adds  thereto  "  5% 
discount,"  thus  indicating  that  the  latter  quoted  words  are 
independent  of  and  additional  to  the  word  "  down." 

As  the  complaint  stands,  the  contract  must  be  determined 
from  Exhibits  "  A  "  and  "  B  "  without  conjecture  or  guess. 
Thus  tested,  there  was  no  acceptance  of  the  terms  of  the 
defendant's  offer  and  the  complaint  fails  to  state  a  cause  of 
action. 

The  order  appealed  from  is  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  defendant's  motion  for  judgment 
on  the  pleadings  is  granted,  with  ten  dollars  costs,  with  leave, 
however,  to  plaintiff  to  plead  anew  upon  the  payment  of  costs 
to  date. 

DowuNG,  Laughlin,  Page  and  Merrell,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs,  with  leave  to 
plaintiff  to  serve  amended  complaint  on  payment  of  costs 
to  date. 
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Arthur   Annett,   Respondent,   V-   The   Chase   National 
Bank,  Appellant. 

First  Department,  April  29,  1921. 

Banks  and  banking  —  action  by  payee  to  recover  amount  of  draft 
paid  by  drawee  on  forged  indorsement  —  delay  in  notifying  drawee 
of  forgery  constitutes  defense  —  negligence  as  matter  of  law  — 
drawee  need  not  show  that  it  would  have  been  benefited  by  notice. 

In  an  action  against  the  drawee  of  a  draft  to  recover  the  amount  thereof, 
which  was  paid  by  it  to  a  third  person  on  the  forged  indorsement  of  the 
plaintiff,  the  payee,  it  is  a  good  defense  that  the  plaintiff  delayed  in 
notifying  the  defendant  for  sixty  days  after  he  had  acquired  knowledge 
of  the  payment  of  the  draft  by  the  defendant,  during  which  time  he  was 
endeavoring  to  effect  a  settlement  with  the  forger;  such  delay  constitutes 
negligence  as  a  matter  of  law. 

It  is  the  duty  of  a  person  who  seeks  to  hold  a  bank  liable  for  paying  a  forged 
draft  to  advise  the  bank  promptly  after  a  discovery  of  the  forgery,  and, 
therefore,  the  defendant  was  not  obligated  affirmatively  to  establish 
that  it  would  have  been  benefited  if  it  had  been  promptly  notified  of  tiie 
forgery. 

Appeal  by  the  defendant,  The  Chase  National  Bank,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  25th  day  of  November,  1920,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the 
23d  day  of  November,  1920,  denying  defendant's  motion  to 
set  aside  the  verdict  and  for  a  new  trial  made  upon  the 
minutes. 

David  D.  Ackerman  of  counsel  [George  Hamlin  with  him 
on  the  brief],  for  the  appellant. 

Horace  L.  Cheyney  of  counsel  [Edgar  R.  Mead,  attorney], 
for  the  respondent. 

Greenbaum,  J.: 

The  action  is  for  conversion  of  a  draft  payable  to  the  order 
of  the  plaintiff.  The  answer  sets  up  a  general  denial  and 
defenses  of  ratification  and  estoppel.  The  facts  are  as  follows: 
The  plaintiff  was  the  owner,  of  a  mortgage  executed  by  one 
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Donald  McVickar  for  $1,850  on  property  situated  in  Dade 
county,  Fla.  The  note  for  which  the  mortgage  was  given 
as  security  fell  due  on  August  6, 1919.  According  to  the  plain- 
tiff he  instructed  his  lawyer,  onie  James  T.  Bunt,  to  attend  to 
the  collection  of  the  mortgage  debt.  After  retaining  Bunt, 
the  plaintiff  received  a  letter  from  one  Fossey,  a  real  estate 
agent,  a  friend  of  his  in  Miami,  Fla.,  advising  him  that 
McVickar  was  ready  to  pay  off  the  mortgage  and  suggesting 
that  the  satisfaction  piece  and  note  and  mortgage  be  sent  to 
the  Dade  County  Security  Company  for  surrender  upon  the 
payment  of  the  principal  and  interest.  Plaintiff  forwarded 
this  letter  to  Bunt  who  prepared  a  satiisfaction  piece  which 
was  thereafter  duly  executed  and  returned  to  Yam.  On 
September  18, 1919,  Bunt  mailed  the  satisfaction  piece  together 
with  the  mortgage  and  note  to  the  security  company  with 
the  request  that  they  be  delivered  to  McVickar  upon  the 
payment  of  the  principal  and  interest  and  that  a  draft  for  the 
amount  of  the  collection  be  sent  to  him  payable  "  to  Arthur 
Annett  or  James  T.  Bunt,  his  attorney.*' 

On  October  eighteenth  the  Dade  County  Security  Company 
received  the  sum  of  $2,013.76  in  payment  of  the  note,  mortgage 
and  satisfaction  piece.  On  October  twentieth  that  company 
purchased  from  the  Bank  of  Bay  Biscayne  of  Miami,  Fla., 
a  draft  for  the  sum  of  $2,013.76  drawn  upon  the  defaidant, 
the  Chase  National  Bank  of  New  York  city,  payable  to  the 
order  of  "  Arthur  Annette  ''  and  forwarded  it  to  Bimt.  Upon 
its  receipt  on  October  twenty-third,  Bunt  indorsed  thereon 
the  name  of  "  Arthur  Annette  *^  in  a  disguised  handwriting 
and  underneath  he  indorsed  his  own  name  and  received  the 
proceeds  of  the  draft  through  the  Closter  National  Bank 
of  New  Jersey.  The  Closter  Bank  thereafter  indorsed  and 
forwarded  the  draft  to  the  Federal  Reserve  Bank  of  New 
York  which  collected  it  from  the  defendant,  charging  the 
amount  thus  paid  to  its  customer,  the  Bank  of  Bay  Biscajnie 
and  in  due  course  sending  the  latter  a  statement  and  the 
draft  as  evidence  of  payment.  Instead  of  turning  over  either 
the  draft  or  his  own  check  to  plaintiff.  Bunt  appropriated  the 
money  to  his  own  uses  and  evaded  the  plaintiff  who  made  a 
number  of  ineffectual  attempts  to  see  him  during  the  latter 
part  of  1919.    Before  the  end  of  1919  plaintiff  learned  that 
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Bunt  had  received  the  draft  in  October.  On  Chxistmas  day 
of  1919  plaintiff  authorised  his  brotheri-inrlaw,  a  Mr.  BeUiAger, 
to  take  up  the  matter  with  Bunt.  On  December  twenty- 
sixth  Bellinger  wrote  to  Bunt  aud  requedted  him  to  make 
a  remittance  to  the  plaintiff^'  at  once,"  to  which  Bunt  replied: 
''  Owing  to  the  entanglem^iits^  I  cannot  oloee  this  matter  until 
January  6th,  when  I  will  belted  to  doao." 

Mr.  Bellinger  relied  on  December  thirtieth  that  he  could 
see  no  reason  why  there  should  be  a  further  delay  of  even  a 
week,  but  stated:  ^'  Nevertheless,  it  will  probably  take  until 
the  date  you  mention  for  me  to  ^complete  certain  investigations 
that  I  have  instituted  and  I  will,  therefore,  venture  to  say 
that  it  will  be  satisfactory  to  Mr.  Annett  if  on  or  before 
January  6,  you  have  paid  to  him  the  whole  amount  you 
received  for  him  with  interest  at  6%  from  the  date  you 
received  it  to  the  date  of  your  paymient/' 

Bunt  failed  to  keep  his  promise  to  p^  on  January  sixth. 
About  a  week  thereafter  Bellinger  wrote  for  particulars  to 
Fossey  who  replied  by  letter  dated  January  17,  1920.  On 
January  twentynseventh  Bellinger  tel^aphed  to  Fossey 
inquiring  as  to  the  name  of  the  bank. on  which  the  draft  was 
drawn.  Fossey  replied  by  letter  under  date  of  January  twenty^ 
seventh  as  follows:  "Your  wire  received  a^  follows:  'Draft 
endorsement  forged.  On  whom  was  it  drawn? '  At  the  first 
opportunity  I  went  to  the  Bank  of  Bay  Bisoayne  and  have 
had  them  look  up  the  draft  which  bad  been  returned  to 
them,  and  I  am  enclosing  on  separate  sheet  a.  copy  of  all  the 
endorsements  and  all  the  pafticulara  regarding  it." 

The  letter  and  accompanying  'm^mmranclum  giviog  details 
of  the  draft  including  Its  date,  the  names  of  the  drawer,  drawee 
and  payee  and  all  indorsements  were  prestimably  received  on 
or  about  February  1,  1920.  About  teoi  days  alter  receiving 
Fossey's  letter  and  particulars,  Bellinger  wrote  to  Bunt  und^^ 
date  of  February  tenth,  as  follows:  ''  In  hi3  [plaintiff's]  luune 
I  hereby  demand  the  payment  by  you  to  Arthur  Annett 
♦  *  *  of  the  amount  of  $2,057,37,  This  is.  18,013.75,  the 
amount  of  the  draft  to  his  order  cashed  by  you  in  the  Closter 
National  Bank  on  October  21,  191^,  together  with  interest  at 
6%  from  that  date.  It  wiD  be  to  your  interest  to  have  a  citi- 
fied check  for  the  amount  named  in  hi6  hands  or  in  mine  before 
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4  o'clock  on  Friday,  February  13/'  Bunt  wrote  under  date  of 
February  thirteenth  that  he  had  been  sick  and  had  been 
endeavoring  to  realize  upon  his  assets.  Plaintiff  did  nothing 
thereafter  until  March  thirtieth^  when  acc<»npanied  by  his 
attorney,  a  Mr.  Mead,  he  called  at  the  Chase  National  Bank 
and  had  an  interview  about  the  matter  with  its  chief  clerk,  a 
Mr.  Mooriiead,  who  told  them  that  the  defendant  had 
received  the  original  draft  from  the  Bank  of  Bay  Biscayne 
a  day  or  two  hdore  and  thereupon  showed  it  to  them  and 
gave  them  a  copy  and  subsequently  a  photographic  copy 
thereof. 

The  evidence  is  that  the  first  intimation  that  the  Chase 
National  Bank  had  as  to  any  irregularity  about  the  draft 
was  a  day  or  two  before  plaintiff  called  upon  it  by  reason  of 
the  communication  received  from  the  Bank  of  Bay  Biscayne 
inclosing  the  draft  with  the  statement  that  it  was  semi  to 
defendant  so  that  the  plaintiff  might  inspect  it. 

It  thus  i^pears  that  the  defendant  was  first  made  aware 
of  the  forgery  or  of  any  irregularity  about  two  months  after 
the  plaintiff  had  learned  that  the  draft  was  drawn  upon  the 
defendant  and  about  three  months  after  he  knew  that  Bunt 
had  forged  the  draft.  It  does  not  appear  when  Bunt  left  this 
jurisdiction,  if  he  ever  left  it.  But  it  is  evident  that  at  least 
up  to  February  thirteenth  Bunt  was  within  this  jurisdiction. 

After  both  sides  rested,  the  defendant  moved  for  a  direction 
of  a  verdict  in  favor  of  d^endant,  which  was  denied.  The 
defendant  presented  numerous  requests  to  charge  the  jury, 
some  of  whidh  were  charged,  the  others  being  modified  or 
refused. 

The  exceptions  taken  to  the  denial  of  the  motion  for  a 
(Erection  and  to  the  rclusal  to  charge  certain  requests  present 
the  serious  questions  raised  upon  this  appeal. 

The  most  important  of  these  is  whether  the  long  delay 
of  the  plaintiff  in  apprising  the  defendant  of  Bunt's  forgery 
is  fatal  to  a  recovery  as  matter  of  law  and  whether  the  learned 
court  did  not  err  in  refusing  to  charge  the  following  requests 
submitted  in  behalf  of  the  defendant:  '^  17.  If  Bunt  endorsed 
the  draft  and  collected  the  proceeds  without  authority  as 
soon  as  the  plaintiff  became  acquainted  with  these  facts, 
there  rested  a  duty  upon  him  promptly  to  repudiate  these 
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acts  of  his  agent  as  beiitg  done  without  authority^  and  as  soon 
as  the  plaintiff  became  informed  that  the. defendant  had  paid 
the  draft  a  duty  rested  upoA  the  plaintiff,  promptly  to  notify 
the  defendant  that  the  a^ent  had  acted  without -authority  and 
that  plaintiff  would  hold  defendant  liable  for  the  conversion 
of  the  draft.  Failure  on  the  part  of  the  plaintiff  promptly 
to  repudiate  and  to  give  such  notice  to  the  defendant  would 
be  a  ratification  by  the  plaintiff  of  his  agent's  acts.'^  This 
request  was  refused  and  defendant  duly  excepted. 

''19.  If  the  plaintiff  was  .  negligent  in  giving  notice  to 
the  defendant  it  is  not  necessary  that  it  should  be  made  to 
appear  by  evidence  that  the  ddfcQdant  was  injured  because 
injury  is  presumed  from  the  delay."  The  Court:  ''Yes,  if 
he  is  found  negligent,  that  would  be  true.    I  so  charge. 

''  20.  The  right  to  seek  and  compel  restitution  from  the 
person  committing  the  forgery  is  a  valuable  one  and  if  it 
appears  that  the  defendant  by  reason  of  the  negligence  of  the 
plaintiff  was  prevented  from  promptly  and  effectively  exercising 
that  right,  the  plaintiff  caimot  recover." 

To  this  request  the  court  stated:  ''  With  reference  to  that 
request,  gentlemen,  I  would  charge  it  to  the  extent  of  saying 
that  the  right  to  seek  and  compel  restitution  involves  the 
question  as  to  whether  or  not  the  defendant  was  prejudiced. 
Otherwise,  charged. ' '  The  defendant  thereupon  duly  excepted. 
Clearly  this  charge  as  modified  was  inconsistent  with  request 
19,  in  which  the  court  charged  that  "  injury  is  presumed  from 
the  delay." 

It  thus  appears  that  the  defendant  in  various  ways  brought 
home  to  the  court  the  point  that  there  could  be  no  recovery 
if  plaintiff  was  negligent. 

JnLeaiher  Manufacturers^  Bank  v.  Morgan  (117  XT.  S.  114)  the 
court  said:  "  If  the  depositor  was  guilty  of  negligence  in  not 
discovering  and  giving  notice  of  the  fraud  of  his  clerk,  then 
the  bank  was  thereby  prejudiced,  because  it  was  prevented  from 
taking  steps,  by  the  arrest  of  the  criminal,  or  by  an  attach- 
ment of  his  property,  or  other  form  of  proceeding,  to  compel 
restitution.  It  is  not  necessary  that  it  should  be  made  to 
appear,  by  evidence,  that  benefit  would  certainly  have  accrued 
to  the  bank  from  an  attempt  to  secure  payment  from  the 
criminal    Whether  the  depositor  is  to  be  held  as  having  ratified 
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what  his  clerk  did,  or  to  have  adopted  the  checks  paid  by  the 
bank  and  charged  to  him,  cannot  be  made  in  this  action  to 
depend  upon  a  calculation  whether  the  criminal  had  at  the 
time  the  forgeries  were  committed,  or  subsequently,  property 
sufficient  to  meet  the  demands  of  the  bank.  *  *  *  As  the 
ri^t  to  seek  and  compel  restoration  and  paymmit  from  the 
person  committing  the  forgeries  was  in  itself  a  valuable  one, 
it  is  sufficient  if  it  appears  that  the  bank  by  reason  of  the 
negUgence  of  the  depositor  was  prevented  from  promptly  and, 
it  may  be,  effectively,  exercising  it." 

In  United  States  v.  National  Exchange  Bank  (46  Fed.  Rep. 
167)  the  court  said:  "There  is,  I  think,  another  reason 
why  the  plaintiff  should  not  recover.  The  department 
waited  over  a  month,  from  about  March  Hth,  to  April  17th, 
after  having  notice  of  the  forgery,  before  returning  the  check 
to  the  bank,  or  giving  any  notice  of  its  intention  to  hold  the 
bank  liable.  This  was,  within  ail  the  cases,  an  unreasonable 
time  to  wait.  The  notice  should  have  been  given  without 
unnecessary  delay  after  discovery  of  the  fraud,  to  enable  the 
bank  to  pursue  any  remedy  it  might  have  against  the  forger 
or  indorsers.  It  is  no  doubt  true  that  full  knowledge  of  the 
forgery  may  not  have  been  iti  possession  of  the  government 
\mtil  the  coming  in  of  the  special  agent's  report.  But  it  was 
apprised  of  the  fraud  bdbre  March  15th,  and  knew 
substantially  all  that  was  afterwards  reported  <rf  it  by  the  agent. 
It  certainly  knew  enough  of  it  to  put  it  upon  inquiry.  It  Ls 
urged  in  answer  to  his  objection  that  the  defendant  also  had 
notice  of  tjie  fraud  about  the  same  time.  But  that  was  not 
enough.  The  government  did  not  repay  the  money  until 
Jidy,  and  the  bank  could  not  assume,  without  the  return  of  the 
check  and  demand  of  payment  that  the  government  intended  to 
pay,  or  to  hold  the  bank  responsible.  2  Pars.  Notes  &  B.  598; 
Redington  v.  Woods,  45  Cal.  406;  3  Amer.  &  Eng.  Enc.  Law, 
224,  and  cases  cited;  Cooke  v.  U.  S.,  91  XT.  S.  396;  U.  S.  v. 
Cent.  Nat.  Bank—  PhOadelphia,  6  Fed.  Rep.  134;  Gloucester 
Bank  v.  Salem  Bank,  17  Mass.  33.    Judgment  for  defendant.'^ 

In  Cmnars  v.  Old  Forge  D.  &  D.  Bank  (246  Penn.  St.  97)  a 
depositor  delayed  forty-three  days  after  the  discovery  of  the 
forgery  in  notifying  the  bank,  and  in  McNeeley  v.  Bank  of 
North  America   (221    id.   588)    there  was  a  delay  of    three 
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months.    In  both  of  theee  cases  the  court  held  that  there  could 
be  no  recovery  as  matter  of  law. 

The  rule  has  frequently  been  announced  that  it  is  the  duty 
of  the  party  who  seeks  to  hold  a  bank  liable  for  paying  a  forged 
check  or  draft  to  advise  the  bank  promptly  after  the  discovery 
of  the  forgery.  The  reason  for  the  rule  obviously  is  that 
unless  the  bank  is  thus  promptly  notified,  it  may  be  deprived 
of  the  opportunity  to  pursue  the  forger  and  recoup  its  loss. 
It  follows  that  the  bank  is  not  obligated  affirmatively  to 
establish  that  it  would  have  been  benefited  if  it  had  been 
promptly  apprised  of  the  forgery. 

The  undisputed  facts  before  us  in  the  instant  case  are 
that  plaintiff  had  absolute  knowledge  on  or  about  February  1, 
1920,  that  the  draft  had  been  drawn  on  the  d^ndant  and  that 
Bimt  had  forged  the  indorsement  and  that  for  three  weeks  or 
more  prior  to  February  first  he  knew  that  Bunt  had  forged  the 
indorsement  without  knowixKg  the  name  of  the  bank  upon  which 
the  draft  was  drawn,  and  that  despite  such  knowledge,  plain- 
tiff dallied  with  the  forger  during  January  and  the  whole  of 
February,  if  not  later,  upon  his  promise  to  make  good  the 
loss,  and  that  the  drfendant  was  k^pt  in  ignorance  of  the 
forgery  until  about  the  first  day  of  April. 

Upon  the  state  of  facts  here  appearing  it  was  not  necessary 
for  the  court  to  submit  to  the  jury  the  question  of  fact  whether 
plaintiff  was  guilty  of  negligence  since  his  negligence  was 
firmly  established  as  matter  of  law  by  an  unexplained  deli^r 
of  sixty  days  in  making  a  demand  upon  the  ba^  after  knowl- 
edge that  the  defendant  had  paid  the  draft  upcm  a  forged 
indorsement. 

The  complaiut  should  have  been  dismissed.  The  judgment 
and  order  are  reversed,  with  ooetS)  and  the  complaiut  dismissed, 
with  costs. 

DowLiNO,  Lauohun,  Smtth  and  Merrell,  JJ.,  concur. 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
the  Farmehs'  IiOan  and  Trtjbt  Company,  Appellant, 
as  Ancillary  Executor,  etc.,  of  Elizabeth  Connell, 
Deceased. 

In  the  Matter  of  the  Petition  of  Roger  Foster,  Respondent. 

FHnt  Department,  April  29,  1^1. 

bdouton  and  pbdioliUftira^ors — otalm  by  sttonMy  for  serrices 
performed  at  request  ot  temporairjF  adminiBtratriz  which  resulted 
in  no  advantage  to  estate  —  part  of  services  performed  after 
appointment  of  anciUary  executor  —  Surrogate's  Court  does  not 
have  Jurisdiction  to  pass  on  claim — attorney  does  not  have  lien. 

An  attorney  who  wiis  employed  by  a  temporary  administratrix  to  collect 
oertaia  moneys  has  no  claiqi  against  the  estate  for  services,  which 
resulted  in  no  advantage  to  it,  and  which  were  performed  after  the  issuance 
of  ancillary  letters  and  before  fiaid  letters  were  revoked,  nor  for  services 
rendered  after  the  order  revoking  said  letters  was  revcfBed  on  appeal 

Furthermona,  the  SoRognbe's  Gonrl  has  no  jonsdietioiL  of  a.  proceeding 
instituted  by  an  attorney  to  compel  the  ancillary  executor  to  pay  to  the 
attorney  out  of  the  assets  of  the  estate  the  value  of  services  rend«:ed  by 
him  for  the  temporary  administratrix. 

The  proceeding  cannot  be  maintained  upon  the  theory  that  the  attorney 
has  a.  lien  upon  the  estate  and  that  the  surrogate  has  power  to  determine 
the  amount  thareof ;  whcra  1^  attorney  collected  nothhig  in  the  actions 
eontmaneed  by  him  which  were  halted  before  theiy  were  brought  to  trial. 

Appeal  tjy  the  Farmers'  Loan  and  Trust  Company,  as 
ancillary  executor,  from  an  order  of  the  Surrogate's  Court  of  the 
coimty  of  New  York^  entered  in  the  office  of  the  clerk  of  said 
court  on  the  29th  day  of  September,  1920,  directing  it  to  pay 
to  the  petitioner,  Roger  Foster,  out  of  the  assets  of  said  estate, 
the  sum  of  $952.18,  which  together  with  his  costs  and  disburse- 
ments constitutes  the  amount  claimed  to  be  due  to  him  for 
legal  services  rendered  at  the  request  of  one  Catherine  Kirk 
Overlander,  who  at  one  time  was  ^e  temporary  administratrix 
of  the  estate. 

Charles  Angulo  of  counsel  [OelieTy  RoUton  &  Horan^  attorneys], 
for  the  appellant. 

Roger  Foster  ^  for  the  respondent. 
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Greenbaum,  J. : 

Most  of  the  facta  connected  with  the  present  litigation 
are  detailed  in  the  opinion  of  Mr.  Justice  Smith  in  Matter  of 
McCaffrey  (188  App.  Div.  772).  For  the  purpose  of  this 
appeal  it  is  only  necessary  to  give  a  chronological  statement 
of  the  various  proceedings  in  Canada  and  in  this  State  involving 
appointments  of  the  executor  in  Canada,  and  of  the  ancillary 
executor  and  of  a  temporary  administratrix  in  this  State. 

Elizabeth  Connell  died  in  1910,  leaving  what  in  Canada 
is  called  a  notarial  will  in  which  she  designated  Thomas  Kirk 
of  Montreal  her  executor.  The  will  was  filed  in  court,  the 
effect  of  which  under  the  laws  of  Canada  was  to  entitle  him  to 
exercise  the  duties  of  exeoutor. 

Subsequently  the  Farmers'  Loan  and  Trust  Company 
was  appointed  an  ancillary  executor.  On  March  11,  1911, 
Elizabeth  Craig,  one  of  the  next  of  kin  of  the  decedent,  peti- 
tioned the  surrogate  of  New  York  county  asking  for  probate 
of  the  will  upon  the  ground  that  the  deceased  was  a  resident 
of  New  York  county  and  had  personal  property  in  the  city  of 
New  York. 

On  May  29, 1911,  another  of  the  next  of  kin,  a  Mrs.  Barrows, 
also  presented  a  petition  to  the  surrogate  asking  that  the 
ancillary  letters  issued  to  the  trust  company  be  set  aside, 
claiming,  among  other  things,  that  the  decedent  was  a  resident 
of  New  York  county.  The  surrogate  dismissed  both  pro- 
ceedings, and  upon  appeal  to  this  court  the  orders  of  dismissal 
were  affirmed  and  upon  appeal  to  the  Court  of  Appeals  the 
orders  of  this  court  were  reversed.  (See  Matter  of  ConneU,  92 
Misc.  Rep.  324;  175  App.  Div.  986;  221  N.  Y.  190.) 

The  Court  of  Appeals  did  not  reverse  the  conclusions  as  to 
decedent's  non-residence  here,  which  both  the  Surrogate's 
Court  and  this  court  had  found.  The  reversal  was  solely 
based  upon  the  circimistance  that  the  first  ancillary  letters 
were  granted  not  upon  the  probate  of  the  will  by  a  court  but 
merely  upon  a  formal  filing  of  the  will.  The  Court  of  Appeals 
held  that  such  a  filing  was  not  a  probate  of  the  will  within 
the  meaning  of  our  Code. 

Thereafter  application  for  final  probate  of  the  will  was 
made  to  the  Superior  Court  of  the  Province  of  Quebec,  where- 
upon a  decree  of  probate  was  duly  entered. 
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On  January  3, 1918,  the  Surrogate's  Court  of  New  York  county 
issued  temporary  letters  of  administration  to  one  Catherine  Kirk 
Overlander,  who  thereafter  and  on  January  7, 1918,  duly  quali- 
fied upon  filing  a  bond  in  the  penalty  of  $13,000. 

On  May  23,  1918,  the  Farmers'  Loan  and  Trust  Company 
obtained  second  ancillary  letters.  On  July  12,  1918,  these 
ancillary  letters  were  revoked  by  order  of  the  Surrogate's 
Court,  but  on  July  3,  1919,  the  order  was  reversed  on  appeal 
by  this  court  (188  App.  Div.  772). 

On  July  2,  1918,  Catherine  Kirk  Overlander,  as  temporary 
administratrix,  appointed  Roger  Foster,  the  petitioner,  to  col- 
lect from  the  East  River  Savings  Institution  and  the  Bowery 
Savings  Bank  of  New  York  moneys  allied  to  be  on  deposit 
in  those  banks  belonging  to  the  estate  and  aggregating  about 
$8,900,  which  in  fact  had  been  withdrawn  from  those  banks 
by  the  Canadian  executor  in  1910. 

Pursuant  to  his  retainer,  the  petitioner  brought  actions 
against  the  two  banks  respectively  in  the  name  of  the  tem- 
porary administratrix.  In  connection  with  these  actions,  the 
attorney  performed  services  oonmiencing  July  2,  1918,  and 
continuing  up  to  November  13,  1919. 

From  the  bill  of  particulars  submitted  upon  the  reference 
directed  by  the  surrogate  to  pass  upon  petitioner's  claim, 
it  appears  that  five  items  of  service  in  each  of  the  cases  were 
rendered  before  July  12,  1918,  the  date  when  the  ancillary 
letters  to  the  trust  company  were  revoked  by  the  surrogate, 
and  that  about  twenty  items  in  each  case  refer  to  services  per- 
formed after  July  3,  1919,  the  date  when  the  order  revoking 
the  ancillary  letters  was  reversed.  In  other  words,  while 
the  pennanent  ancillary  letters  were  in  force,  the  petitioner 
perfonned  services  for  the  temporary  administratrix  involving 
in  both  actions  forty-nine  or  fifty  items  out  of  a  total  of  one 
hundred  during  a  period  when  his  client  Mrs.  Overlander's 
office  of  administratrix  was  functus  officio. 

It  has  been  held  that  where  permanent  letters  are  issued, 
formal  revocation  of  temporary  letters  is  \innecessary,  inasmuch 
as  the  issue  of  permanent  letters  in  itself  effects  the  retire- 
ment of  the  temporary  administrator  and  discontinuance  of  his 
administration.  {Matter  of  Neil,  184  App.  Div.  507.) 
App.  Div.—  Vol.  CXCVI.        41 
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In  Matt^  of  Durban  (175  App.  Div.  688,  689)  the  court 
said:  '*  Section  2624  of  the  Code  of  Civil  Procedure,  to  the 
effect  that  a  decree  of  probate  must  revoke  former  letters  of 
administration,  is  only  declaratory.  If  the  probate  decree 
should  not  say  that  the  temporary  letters  are  revoked,  it  is 
nevertheless  plain  that  such  temporaiy  letters  have  be^i 
superseded." 

Since  about  one-half  of  Foeter^s  services  were  performed 
during  a  period  of  time  when  his  client  wbb  not  administratrix, 
it  would  seem  to  follow  that  for  these  services  which  resulted 
in  no  advantage  to  the  estate,  he  can  base  no  claim  against  it. 

But  independently  of  the  foregoing  considerations  the 
Surrogate's  Court  had  no  jurisdiction  to  pass  upon  the  claim 
of  the  petitioner  in  this  proceeding. 

In  Matter  of  Hayt  (103  Misc.  Rep.  614,  616)  the  court  said: 
''  A  surrogate  possesses  no  jurisdiction  not  inferable  to  some 
statute."  In  the  case  of  HaU  v.  Du^evbwry  (38  Hun,  126) 
it  was  said  that  former  sections  2717  and  2718  (afterwards 
section  2722  and  now  section  2687)  of  the  Code  of  Civil 
Procedure  *  were  "  not  intended  *  *  *  to  afford  relirf 
to  any  persons  as  creditors,  exc^t  those  to  whom  the 
decedent  was  indebted  in  his  lifetime."  In  Matter  of  Hyatt 
(80  Misc.  Rep.  466,  467)  it  was  said:  "  The  surro^ite  has 
no  jurisdiction  to  order  the  payment  of  a  claim  created  by  an 
executor.  His  jurisdiction  is  only  as  to  claims  against  the 
deceased."  The  same  view  was  held  in  Bulkley  v.  Stoats 
(4  Redf.  524).  (See,  also,  2  Heaton  Surr.  1211,  1212;  Jessup 
Redf.  Surr.  1027;  Matter  of  Mahoney,  37  Misc.  Rep.  472,  474.) 

The  petitioner,  however,  claims  that  his  proceeding  was 
brought  upon  the  theory  that  he  had  a  lien  upon  the  estate  and 
that  the  surrogate  has  power  to  determine  the  amount  thereof. 

In  Matter  of  RdbeU  (176  App.  Div.  345)  the  court  stated 
that  the  petitioner  had  no  hen  on  the  general  assets  of  the 
estate  for  the  value  of  his  services  rendered  in  the  procurement 
of  letters  of  administration  and  with  respect  to  matters  affecting 
the  g^ierai  administration  of  the  estate.  The  court,  however, 
held  that  under  section  2692  of  the  Code  of  Civil  Procedure, 

*See  Laws  of  1880,  chap.  178;  Laws  of  1893,  chap.  686;  Laws  of  1911, 
chap.  434;  Laws  of  1914,  chap.  443. —  (Rep. 
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which  authorizes  the  payment  of  proper  expenses  of  admims- 
tration  and  that  such  expenses  and  disbursements  shall  be 
set  forth  in  the  account  filed  by  the  legal  representatives 
and  settled  by  the  surrogate,  the  proper  procedure  would 
be  to  remit  the  matter  to  the  surrogate  to  determine  the  amount 
for  which  the  estate  was  liable  for  petitioner's  service  of 
the  administration. 

In  Matter  of  O'Cmnor  (177  App.  Div.  616)  this  court 
reversed  an  order  of  the  Surrogate's  Court  which  required 
the  former  attorneys  of  the  estate  to  turn  over  to  the  respondent 
the  simi  of  $600,  assets  of  the  estate  in  their  possession.  The 
attorneys  had  rendered  services  in  procuring  the  appoint- 
ment of  Mrs.  O'Connor  first  as  temporary  administratrix 
and  then  as  administratrix  of  the  estate  and  additional 
services  in  converting  the  assets  of  the  estate  into  cash.  In 
accounting  for  the  cash  proceeds  the  sum  of  $600  was  deducted 
from  the  total  amount  received  in  payment  of  their  fees. 
This  court  held  that  the  attorneys  had  a  lien  upon  the  funds 
which  came  into  their  possession  and  remitted  the  matter  to 
the  surrogate  with  iostructions  to  determine  the  reasonable 
value  of  the  petitioner's  services. 

But  it  here  appears  that  the  petitioner  has  collected  nothing 
in  the  actions  which  he  brought  and  which  were  halted  before 
they  were  brought  to  trial.  His  lien,  if  he  has  any,  would 
attach  only  to  papers  in  his  possession  in  the  actions  for 
which  he  was  specifically  retained.  There  were  no  services 
rendered  by  him  which  have  inured  to  the  benefit  of  the 
estate,  and  besides,  as  shown,  a  portion  of  his  services  was 
rendered  when  his  client  had  no  standing  before  the  court. 

The  order  of  the  Surrogate's  Court  appealed  from  operates 
in  effect  as  a  judgment  against  the  estate,  which  it  had  no 
power  to  grant.  The  order  is  reversed,  with  ten  dollars  costs 
and  disbiirsements,  and  the  proceeding  is  dismissed,  with 
costs. 

Clarke,  P.  J.,  Laughlin,  Dowling  and  Smith,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  prooeedii^  dismissed,  with  costs. 
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The  City  of  New  York,  Respondent,  v.  The  New  York 
Edison  Company  and  The  United  Electric  Light  and 
Power  Company,  Appellants. 

First  Department,  April  29,  1921. 

Oas  and  tlectrieitj — suit  to  restrain  tlectrio  lUrbting  oompanies 
from  coUecting  charges  in  excess  of  certain  schedules  —  Public 
Senrlce  Commissions  Law — standard  contract  riders  and  defini- 
tive coal  adjustment  charge  schedules  properly  filed  —  courts  will 
not  interfere  tiU  plaintiff  has  exhausted  its  remedies  before  Public 
Sendee  Commission. 

In  a  suit  by  the  city  of  New  York  to  restrain  the  defendants  from  imposing 
or  collecting  any  charge  in  excess  of  a  certain  rate  schedule  in  effect  July 
1,  1917,  it  appeared  that  in  proceedings  before  the  Public  Service  Com- 
mission prior  to  said  date  a  maximum  rate  of  eight  cents  per  kilowatt 
hour  was  fixed;  that  thereafter  on  an  application  to  reopen  the  proceedings 
the  defendants  volunteered  to  reduce  the  maximum  rate  from  eight 
cents  to  seven  and  one-half  cents  for  a  stated  period  and  to  seven  cents 
thereafter;  that  in  1919  the  Public  Service  Commission  issued  what  is 
known  as  the  coal  rider  order  by  which  an  electric  lighting  company  on 
complying  therewith  might  base  its  charge  on  the  rise  and  fall  of  the 
price  of  coal;  that  the  defendants  filed  with  the  Commission  and  pub- 
lished standard  contract  riders  in  compliance  with  said  order  and  then 
filed  and  published  their  definitive  coal  adjustment  charge  schedules  to 
become  effective  December  1,  1920,  under  which  the  price  per  kilowatt 
hour  was  increased,  but  not  to  exceed  the  eight-cent  maximum  rate. 

Held,  that  while  the  procedure  of  filing  coal  riders  was  authorized  by  the 
Commission  by  an  express  order  and  the  basis  upon  which  the  order  was 
made  was  that  the  cost  of  coal  would  automatioally  fix  the  rate  either  by 
increasing  or  decreasing  it  monthly,  dependent  upon  the  cost  of  coal  for 
a  given  month,  the  bringing  of  this  suit  by  the  city  of  New  York,  which 
was  not  affected  by  the  claims  and  charges  involved,  was  not  justified 
under  the  law,  and  the  plaintiff  should  have  exhausted  its  remedies  under 
section  71  of  the  Public  Service  Commissions  Law  by  lodging  its  complaint 
with  the  Public  Service  Commission,  which  is  fully  empowered  to  grant 
relief  in  a  proper  case. 

The  plaintiff  has  an  adequate  remedy  at  law  expressly  provided  of  which 
it  has  not  availed  itself. 

Appeal  by  the  defendants,  The  New  York  Edison  Company 
and  another,  from  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  office  <rf  the 
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clerk  of  the  county  of  New  York  on  the  14th  day  of  March, 
1921;  grantmg  plaintiff's  motion  for  an  injunction  pendente  lite. 

WiUiam  L.  Ransom  of  counsel  [Thomas  H.  Beardsley  with 
him  on  the  brief;  Beardsley,  Hemmens  &  Taylor,  attorneys], 
for  the  appellants. 

Joseph  A.  Devery  of  counsel  [Vincent  Victory  with  him  on 
the  brief;  John  P.  O'Brien,  Corporation  Counsel],  for  the 
respondent. 

Greenbaum,  J.: 

Defendants  appeal  from  an  order  made  at  Special  Term, 
entered  .in  the  New  York  county  clerk's  office  on  March  14, 
1921,  granting  an  injunction  pendente  lite,  restraining  the 
defendants  from  imposing  or  collecting  any  charge  in  excess  of 
their  "  General  Rate  and  Rate  A  [retail]  schedules  *  *  * 
effective  July  1,  1917,"  and  particularly  from  imposing  and 
collecting  any  charge  based  upon  standard  contract  riders 
Nos.  37  and  22  of  defendants,  The  New  York  Edison  Com- 
pany and  The  United  Electric  Light  and  Power  Company, 
respectively,  both  filed  November  1,  1920,  and  effective 
December  1,  1920,  and  upon  the  defendants'  schedules, 
revised  sheets  Nos.  33  (Edison  Company)  and  22  (United 
Company),  filed  November  26  and  27,  1920,  respectively,  and 
effective  December  1,  1920. 

The  defendants  were  joined  as  parties  by  reason  of  their 
affiliation  with  each  other,  the  stock  of  both  corporations 
being  almost  entirely  owned  by  the  Consolidated  Gas  Company 
and  the  directorate  being  a  common  one.  An  imderstanding 
of  the  meaning  of  the  injimction  necessitates  a  brief  recital 
of  the  facts  touching  the  various  rates  imder  which  the 
defendants  have  been  operating  since  1905.  Prior  to  July  1, 
1905,  there  was  no  statutory  maximum  limiting  the  rates 
chargeable  by  electrical  corporations.  By  chapter  732  of  the 
Laws  of  1905  such  companies  were  limited  to  the  maximimi 
rate  of  ten  cents  per  kilowatt  hour.  By  chapter  429  of  the 
Laws  of  1907  the  Public  Service  Commission  was  created  and 
given  jurisdiction  to  r^ulate  rates  and  practices  of  electrical 
and  other  pubhc  service  corporations.  This  act,  known  as  the 
Public  Service  Commissions  Law,  was  amended  and  revised  in 
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1910  (CoDsol.  Laws,  chi^.  48;  Laws  of  1910,  chap.  480). 
On  December  18,  1908,  pursuant  to  the  power  thus  vested  in 
it,  the  Public  Service  Commission  for  the  First  District  adopted 
an  order  known  as  No.  823,  directing  every  electrical  corpora- 
tion to  file  with  the  Commission,  and  post  and  keep  open  to 
public  inspection,  at  least  thirty  days  before  takii^  effect, 
printed  schedules  of  all  rates  and  forms  of  contract  relating  to 
service.  This  order  was  subsequently  amended  from  time  to 
time.  In  compliance  with  this  order  defendants  filed  schedules 
of  their  rates  and  forms  of  contract  with  the  Conmiission. 

In  October,  1911,  one  George  Stadtlander  and  upwards  of 
100  other  consumers  complained  to  the  Commission  as  to  the 
rate  charged  by  the  defendant  New  York  Edison  Company. 
.A  proceeding  was  instituted  upon  this  complaint,  known  as 
case  No.  1395.  In  April,  1912,  one  Julius  Ewoldt  and  upwards 
of  100  other  consumers  made  a  similar  complaint  against  the 
defendant  New  York  Edison  Company,  resulting  in  another 
proceeding  known  as  case  No.  1492.  Thereafter  these  pro- 
ceedings were  consolidated  and  hearings  were  held  ther^n 
up  to  February,  1915.  In  1913  two  other  proceedings,  known 
Bs  1798  and  1800,  were  instituted  by  the  Public  Service  Com- 
mission with  respect  to  the  rates  and  practices  of  said  defendant 
and  the  United  Electric  Light  and  Power  Company.  These 
proceedings  were  similarly  consolidated.  On  November  17, 
1914,  the  Merchants'  Association  requested  the  Public  Service 
Commission  to  institute  a  valuation  of  the  Edison  Company's 
plant  and  property,  and  the  association  was  thereupon  per- 
mitted to  intervene  as  a  party  complainant  in  cases  Nob.  1396 
and  1492.  On  February  9,  1915,  hearings  in  all  these  cases 
were  closed.  An  order  of  the  Public  Ser\ice  Conmiission  was 
made  in  the  consolidated  proceedings  on  March  16,  1915, 
fixing  a  maximum  rate  of  eight  cents  per  kilowatt  hour  as 
chargeable  by  the  New  York  Edison  Company  for  the 
period  of  three  years  commencing  May  1,  1916.  It  appears 
that  there  was  no  separate  order  prescribing  a  rate  for  the 
defendant  United  Electric  Light  and  Power  Company.  Both 
these  defendants,  however,  filed  re\nsed  rate  schedules  fixing 
a  maximum  eight-cent  rate  to  take  eflfect  May  1,  1915.  On 
August  21,  1916,  the  mayor  of  the  city  of  New  York  applied 
to  the  Commission  to  reopen  cases  Nos.  1395  and  1492.    The 
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defendant  New  York  Edison  Company  thereupon  suggested 
that  it  was  willing  to  reduce  the  maximiun  rate  of  the  general 
rate  schedule  from  eight  cents  to  seven  and  one-half  cents  per 
kilowatt  hour  to  take  effect  January  1,  1917,  and  to  continue 
until  July  1,  1917,  and  from  and  after  the  latter  date  to 
reduce  the  maximuTn  rates  xmder  the  general  rate  schedule  to 
seven  cents  per  kilowatt  hour,  ^'  provided  on  that  date  the 
company  does  not  exercise  its  right  to  restore  the  present 
maximxmi  rate  of  8  cents  a  kilowatt  hour."  The  suggestion 
was  adopted  by  the  Commission  without  prejudice  to  the  rights 
of  any  of  the  parties.  The  defendants  contend  that  the 
reduction  to  seven  and  one-half  cents  per  kilowatt  hour  was 
a  voluntary  act  on  their  part.  In  June,  1917,  the  defendant 
New  York  Edison  Company  applied  to  the  Conmussion  to 
continue  the  seven  and  one-half  cent  rate.  The  application, 
however,  was  not  approved  by  the  Conunission,  which  decided 
that  the  rate  be  reduced  to  seven  cents  and  to  continue  in 
effect  for  six  months,  that  is,  from  July  1,  1917,  to  January  1, 
1918.  On  December  24, 1917,  the  defendant  Edison  Company 
asked  that  the  %ta1u9  quo  be  maintained  for  another  six  months, 
and  a  similar  request  was  made  by  it  on  June  3,  1918,  for  an 
extension  for  a  further  six  months.  The  Commission  granted 
the  requests  maintaining  the  statM  quo  and  thereupon  again 
disccmtinued  the  proceedings  which  had  theretofore  been 
reopened,  but  ''  without  prejudice  to  a  further  reopening 
thereof  or  the  institution  of  such  other  or  fiuther  proceeding 
or  proceedings  '^  in  the  matter,  and  upon  the  condition  that 
the  seven-cent  rate  should  continue  to  Jime  30,  1919.  On 
February  18,  1919,  the  C(»nmission  made  a  general  order 
amending  an  order  which  was  made  on  May  31,  1917,  by 
adding  after  section  11  thereof  a  new  section  known  as  section 
11-a,  which  reads  as  follows:  '^  Section  11-a.  In  case  any 
schedule  filed  in  accordance  with  the  provisions  hereof  contains 
a  rider  or  clause  providing  that  the  corporation  by  which  the 
said  schedule  was  filed  shall  increase  or  decrease  the  price 
per  xmit  to  be  charged  for  service  furnished  or  to  be  furnished 
by  it  because  of  any  increase  or  decrease  in  the  cost  to  the  said 
corporation  of  any  coal  or  other  commodity  by  it  used  in  the 
production  and  furnishing  of  the  said  service,  the  corporation 
filing  the  said  schedule  shall,  provided  any  increase  or  decrease 
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in  the  price  to  be  charged  is  to  be  nmde,  at  leaat  three  days 
before  sending  out  bills  for  the  collection  of  the  amounts  due 
it  for  service  f iu*nished  file  with  the  Commission  and  post  and 
keep  open  to  public  inspection  in  its  office  and  in  each  place 
where  applications  for  the  service  furnished  by  it  are  received 
an  Original  Sheet  or  Revised  Sheet  signed  by  an  officer  of  the 
said  corporation  showing  the  cost  to  it  of  coal  and  other  com- 
modity upon  which  such  increase  or  decrease  is  based  used  in 
the  production  and  furnishing  of  the  service  for  which  bills  are 
to  be  rendered  and  setting  forth  in  detail  the  extent  to  which 
the  rate  or  charges  to  be  made  or  demanded  by  it  are  to  be 
increased  or  decreased  and  the  basis  upon  which  such  increase 
or  decrease  is  to  be  made." 

On  November  1,  1920,  defendants  filed  with  the  Commission 
and  published  what  have  been  called  the  standard  contract 
riders  No.  37  and  No.  22,  respectivdy,  each  of  which  reads  as 
follows:  "  Further  that  the  price  for  each  kilowatt  hour  of 
electric  current  supplied  under  this  contract  shall  be  subject 
each  month  to  an  addition  or  a  deduction  of  $.0005  (50/1000 
of  a  cent)  per  kilowatt  hour  based  on  each  ten  per  cent  (10%) 
of  increase  or  decrease  from  the  normal  price  for  bituminous 
coal  of  $3.00  per  long  ton  to  [The  New  York  Edison  Company] 
[The  United  Electric  Light  and  Power  Company]  f.  o.  b.  New 
York  Harbor,  as  filed  with  the  Public  Service  Commission  for 
the  First  District."  According  to  the  defendants,  these  riders 
were  duly  posted  and  kept  op^i  to  pubhc  inspection  in  each  of 
the  defendants'  offices  where  applications  for  service  are 
received,  in  accordance  with  the  rules  prescribed  by  the 
Commission  for  the  posting  of  schedules.  In  corroboration  of 
that  fact,  defendants  submitted  affidavits  from  the  various 
managers  of  the  several  offices  of  the  defendants  and  photo- 
graphs showing  how  and  where  the  schedules  were  posted. 

On  November  26  and  27,  1920,  the  respective  defendants 
filed  with  the  Commission  to  become  effective  December  1, 
1920,  and  published  their  definitive  coal  adjustment  charge 
schedules,  upon  what  were  called  revised  sheets  No.  33  of  the 
Edison  Company  and  No.  22  of  the  United  Company,  fixing  the 
surcharge  upon  the  rate  for  the  month  of  December,  1920, 
reading  as  follows  in  each  case:  "  Actual  cost  of  coal  to  the 
New  York  Edison  Company  for  the  month  of  October,  1920, 
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$8,439  per  long  ton  f.  o.  b.  New  York  Harbor;  an  addition 
of  $.009  per  kilowatt  hour  will  be  made  on  bills  rendered  under 
Rates  A,  B,  C,  D,  and  H  and  I  (for  low  tension  service  when 
supplied)  and  $.0063  on  bills  rendered  under  High  Tension 
Rates,  during  the  month  of  December,  1920.''  By  the  United 
Electric  Light  and  Power  Company:  "Actual  cost  of  coal  to 
The  United  Electric  Light  and  Power  Company  for  month  of 
October,  1920,  $8,439  per  long  ton  f.  o.  b.  New  York  Harbor; 
an  addition  per  kilowatt  hour  of  $.009  wiU  be  miade  on  bills 
rendered  during  the  month  of  December,  1920."  We  have 
thus  outlined  the  general  character  of  each  of  the  schedules 
mentioned  in  the  injunction  order. 

According  to  the  affidavits  submitted  in  behalf  of  the 
defendants,  it  appears  that  these  definitive  coal  adjustment 
charge  sheets  were  duly  posted  and  kept  open  to  public  inspec- 
tion in  all  of  the  defendants'  offices  where  apphcations  for 
service  are  received  in  the  manner  prescribed  by  the  rules  of 
the  Commission. 

The  action  brought  by  plaintiff  is  solely  based  upon  the 
theory  that  the  filing  in  the  month  of  November,  1920,  with  the 
Public  Service  Commission  by  each  of  the  defendants  of  the 
various  revised  sheets  just  referred  to  was  without  authority 
of  law.  The  claim  of  plaintiff  in  this  respect  is  that  the 
Commission  had  fixed  seven  cents  per  kilowatt  hour  as  a 
maximum  rate,  and  that  the  defendants  had  no  right  to 
increase  the  rate  by  filing  the  rate  schedules  above  referred  to. 
Plaintiff  also  contends  that,  in  any  event,  even  if  the  com- 
panies had  a  right  to  increase  their  own  rates,  they  could  do  so 
only  by  filing  and  publishing  amended  rate  sheets,  and  that 
the  sheets  rdied  upon  by  the  companies  are  not  rate  sheets; 
that  they  are  invalid  and  unauthorized,  and  further  that  there 
has  been  no  publication  of  the  rate  as  required  by  law.  The 
case,  therefore,  does  not  involve  the  consideration  of  any 
question  as  to  whether  or  not  the  rates  charged  by  the  defend- 
ants are  justified  as  giving  merely  an  adequate  return  upon  the 
capital  invested  by  the  defendants  in  their  business  and  the 
cost  of  production  of  electricity  furnished  by  them. 

The  position  of  the  defendants  in  the  matter  before  us  is 
that  the  rates  were  posted  strictly  in  accordance  with  the 
regulations  of  the  Commission  and  pursuant  tiO  its  order  made 


Digitized  by 


Googk 


650       Cmr  op  New  York  v.  New  York  Edison  Co. 

First  Department,  April,  1921.  [Vol.  IW. 

on  February  18, 1919,  known  as  "  coal  charge  "  or  "  coal  rider  " 
order.  According  to  the  defendants,  and  the  fact  does  not 
seem  to  be  disputed,  the  cost  of  coal  represents  at  least  seventy- 
five  per  cent  of  the  combined  elements  of  the  labor  and 
materials  entering  into  the  cost  of  generating  electrical  current, 
and  that  "  it  is  the  basic  commodity  of  the  electric  industry, 
and  production  cost  rises  or  falls  with  close  correspondence  to 
changes  in  the  cost  of  coal." 

Defendants  further  claim  that  when  they  consented  to 
a  reduction  of  the  rate  to  seven  cents  per  kilowatt  hour, 
effective  as  of  July,  1917,  the  average  cost  of  coal  was  three 
dollars  per  long  ton  f .  o.  b.  New  York  harbor,  and  that  there- 
after and  during  the  war  period  the  price  of  coal  steadily  kept 
on  increasing,  and  that  in  the  fall  of  1920  it  reached  ei^t 
dollars,  forty-three  and  nine-tenths  cents  per  long  ton  f .  o.  b. 
New  York  harbor. 

Prom  the  papers  before  us  there  hardly  seems  to  be  room 
for  serious  difference  of  opinion  that  the  procedure  of  filing 
coal  riders  was  authorized  by  the  Commission  by  an  express 
order,  and  that  the  basis  upon  which  the  order  was  made 
was  that  the  cost  of  coal  would  automatically  fix  the  rate, 
either  by  increasing  or  decreasing  it  monthly,  dependent  upon 
the  cost  of  coal  for  a  given  month.  It  is  claimed  by  the 
defendants  that  this  automatic  increase  or  decrease  of  rate 
is  in  all  instances  controlled  by  and  subject  to  the  TnaxiTiniiTn 
eight-cent  rate  fixed  by  the  Commission,  and  that  up  to  the 
present  time  the  increases  made  from  time  to  time  have  not 
reached  the  maximum. 

Plaintiff  relies  upon  a  recent  decision  by  Mr.  Justice 
Benedict  in  the  case  of  City  of  New  York  v,  Brooklyn  Edison 
C(mpany,  Inc.  (N.  Y.  L,  J.  March  12,  1921).  In  that  case 
the  court  held  that  the  defendant  had  exceeded  the  rates 
fixed  by  the  Public  Service  Commission  on  December  22, 
1916,  and,  therefore,  it  differs  essentially  from  the  facts  in 
this  case,  in  which  the  defendants  clearly  have  not  exceeded 
the  eight-cent  maximum  rate. 

Without,  however,  attempting  to  determine  the  question 
as  to  whether  or  not  the  defendants  proceeded  strictly  in 
accordance  with  the  orders  of  the  Public  Service  Commission 
made  within  the  scope  of  its  authority,  and  whether  they 
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complied  with  the  technical  rules  of  the  Commission  as  to 
posting,  it  seems  to  us  that  the  bringing  of  this  action  may 
not  be  justified  under  the  law. 

Section  71  of  the  Pubfic  Service  Commissions  Law  provides 
that  the  mayor  of  a  city  or  100  consumers  may  make  a  com- 
plaint in  writing  to  the  Commission  as  to  the  price  charged 
for  electricity  by  any  company,  and  that  the  Commission 
''  shall  investigate  as  to  the  cause  for  such  complaint  '^  and  hold 
public  hearings  thereon.  Section  72  of  the  same  law*  provides 
the  machinery  or  procedure  to  be  adopted  by  the  Commission 
upon  such  hearings,  and  section  73  provides  for  penalties 
which  shall  attach  for  any  violation  of  any  order  of  the  Com- 
mission. By  subdivision  12  <rf  section  66  of  the  Public  Service 
Commissions  Law,*  the  Commission  is  vested  with  the  power  to 
make  all  necessary  rules  and  regulations  to  carry  into  effect 
the  provisions  of  that  subdivision,  and  in  the  exercise  of  that 
power  it  has  the  right  to  reject  and  return  any  schedule  filed 
with  it  unlawfully  or  improperly.     (See  Matter  of  Proposed 

$1.76  Rate  Schedule  of  Bronx  Oas  &  Electric  Co., Pub. 

Serv.  Comm.  Rep.  1st  Dist.  — ,  decided  July  16,  1920,  and 
also  subdivision  i  of  section  18  of  the  order  in  case  No.  S23 
which  reads  as  follows:  "  If  publication  is  not  according  to 
these  regulations  this  may  be  considered  by  the  Commission 
sufficient  cause  for  rejection  of  schedule  or  sheet  when  tendered 
for  filing.") 

Section  74  of  the  Public  Service  Commissions  Law  contains 
a  provision  for  summary  procedure  by  the  Commission  to 
enforce  compliance  on  the  part  of  the  public  service  cor- 
porations with  provisions  of  law  or  orders  issued  by  the  Com- 
mission. {Pvblic  Service  Comm.  v.  Brooklyn  Borough  Gas  Co.y 
104  Misc.  Rep.  315;  189  App.  Div.  62;  Willoox  v.  Richmond 
L.  &  R.  R.  Co.,  142  id.  44;  202  N.  Y.  515.) 

On  the  other  hand,  if  a  complaint  be  made  to  the  Commissiou 
upon  which  it  refused  to  act,  its  refusal  is  then  subject  to 
review  on  certiorari  at  the  instance  of  the  complaining  con- 
sumer or  the  municipality.     {People  ex  rel.  Joline  v.  WiUcaXy 
129  App.  Div.  267;  aifd.,  194  N.  Y.  383.) 

It  is  also  to  be  borne  in  mind  that  the  claims  and  chars^^ 

♦  Amd.  by  Laws  of  1920,  chap.  542.—  [Rbp. 
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involved  in  this  action  do  not  in  the  slightest  degree  apply 
to  and  in  no  way  aflfect  the  plaintiff,  the  city  of  New  York, 
as  a  consumer,  and  it  is  not  pretended  by  the  plaintiff  that 
they  do.  Section  66,  subdivision  12,  of  the  Public  Service 
Commissions  Law  specifically  provides  that  the  requirements 
of  the  statute  as  to  promulgating  rate  schedules  are  not  appli- 
cable to  current  furnished  a  municipality.  It  is  thus  appar* 
ent  that  the  plaintiff  as  a  municipality  has  no  interest  as 
a  consumer  in  the  subject-matter  of  this  action.  It  has  the 
undoubted  right  to  be  the  complainant  in  the  general  interest 
of  the  pubhc  since  section  71  of  the  Public  Service  Commissions 
Law  so  provides.  But  the  mere  fact  that  it  may  have  the 
right  to  complain  does  not  give  it  the  right  to  come  into 
court  in  an  action  brought  solely  against  electrical  companies 
until  it  has  first  exhausted  its  remedies  by  complying  with 
section  71  in  lodging  its  complaint  with  the  Public  Service 
Commission  which  is  fully  empowered  to  grant  relief  in  a 
proper  case.  In  other  words,  the  plaintiff  has  an  adequate 
remedy  at  law  expressly  provided  for  it,  of  which  it  has  not 
availed  itself.  There  is  no  reason  to  suppose,  nor  is  any 
suggested,  that  the  Pubhc  Service  Commission  would  not  do 
its  duty  when  called  upon  according  to  law.  It  is  not  the 
province  of  the  court  to  interfere  with  the  regulatory  and 
administrative  work  of  the  Public  Service  Commission.  The 
court  should  only  act  where  the  Commission  itself  has  acted 
or  omitted  to  act  contrary  to  law.  This  principle  is  recog- 
nized in  Murray  v.  New  York  Telephone  Co.  (170  App.  Div.  17; 
affd.,  226  N.  Y.  590).  In  that  case  the  plaintiff  brought  an 
action  against  the  telephone  company  upon  the  groimd  that 
the  tariff  filed  by  it  was  contrary  to  legal  requirements.  The 
court  at  Special  Term  held  that  such  an  action  may  be  brought 
in  the  first  instance  in  the  Supreme  Court  without  first  sub- 
mitting it  to  the  Pubhc  Service  Commission.  The  Appellate 
Division  of  the  Fourth  Department  held  to  the  contrary,  and 
its  judgment  was  affirmed  by  the  Court  of  Appeals.  Mr. 
Justice  Lambert,  writing  for  a  unanimous  court,  said:  "  It  is 
clear  that,  except  in  support  of  contractual  rights,  the  Pubhc 
Service  Commission  and  not  the  courts  is  the  proper  tribunal 
in  which  to  Utigate  the  propriety  of  rates  charged."  The 
court  called  attention  to  the  case  of  Pennsylvania  Railroad  v. 


Digitized  by 


Googk 


City  of  New  York  v.  New  York  Edison  Co.       653 

App.  Div.  644]  First  Department,  April,  1921. 

Puritan  Coal  Co.  (237  U.  S.  121,  131),  which  held  that  wh»e 
an  attack  was  made  upon  the  tariff  filed,  the  Commission  had 
exclusive  jurisdiction. 

In  Metzger  v.  New  York  State  Railways  (168  App.  Div.  187) 
the  plaintiff  boarded  a  train  operated  by  the  defendant  at  a 
place  known  as  Glen  Edith,  en  route  for  Rochester.  The 
plaintiff  tendered  eighteen  cents,  which  was  the  amoimt  of  the 
fare  from  Glen  Edith  to  Rochester.  Plaintiff  had  no  ticket, 
because  it  appeared  the  defendant  maintained  no  ticket  office 
at  Glen  Edith.  The  conductor  nevertheless  insisted  upon  the 
payment  of  the  excess  charge  of  ten  cents,  after  informing 
the  plaintiff  that  in  case  cash  fare  was  paid  for  more  than  five 
cents,  the  regulations  and  tariff  of  the  company  provided  for 
an  excess  charge  of  ten  cents  for  which  he  would  be  given 
a  duplex  ticket  receipt,  redeemable  at  any  office  of  the  company 
if  presented  within  ninety  days.  Plaintiff  refused  to  pay  such 
excess  and  was  notified  by  the  conductor  that  he  would  be 
obliged  to  leave  the  car  unless  he  made  such  payment.  The 
car  was  stopped  at  a  regular  stopping  place;  the  passenger  was 
removed  therefrom,  but  without  any  unnecessary  force.  The 
court  held  in  its  opinion  that  "  the  plaintiff's  theory  of  the 
action  is,  that  the  regulation  requiring  the  excess  fare  was 
unreasonable,  and  hence  that  plaintiff  was  justified  in  refusing 
to  pay  it.  The  defense  relies  upon  the  fact  that  the  d^endant 
had  filed  its  tariffs,  providing  for  such  excess,  with  the  Public 
Service  Commission;  that  such  regulation  was  reasonable,  and 
that  the  refusal  of  plaintiff  to  comply  therewith  justified  his 
removal  from  the  car.  Plaintiff  has  had  a  verdict,  and  from 
the  judgment  founded  thereon  and  the  order  denying  a  new 
trial,  this  appeal  is  taken.''  The  court  reversed  the  judgment,  . 
holding  that  the  "  question  of  the  propriety  of  the  rule  seems 
to  be  confided  for  initial  determination  to  the  Public  Service 
Commission." 

In  Baltimore  &  Ohio  R.  R.  v.  Pitcaim  Coal  Co.  (215  U.  S. 
481, 493),  which  involved  a  question  of  certain  regulations  made 
in  the  exercise  of  the  administrative  powers  of  the  Interstate 
Commerce  Commission,  the  court  said:  "  When  the  situation 
is  thus  defined  we  see  no  escape  from  the  conclusion  that  the 
grievances  com^dained  of  were  primarily  within  the  adminis- 
trative competency  of  the  Interstate  Commerce  Conmussion, 


Digitized  by 


Googk 


654  ScHAfiFBR  V.  DENsEBaAARI). 

Firet  Department,  AprU,  1921.  [Vol.  196 

and  not  Hubject  to  be  judicially  enforced,  at  least  until  that 
body,  clothed  by  tl^  statute  with  authority  on  the  subject, 
had  been  afforded  by  a  complaint  made  to  it  the  opportunity 
to  exert  its  administrative  fimctions." 

It  follows  that  the  plaintiff  was  not  entitled  to  any  injunctive 
relief  against  the  defendants,  and  the  order  appealed  from 
is  reversed,  with  t^i  dollars  costs  and  disbursements,  the 
injunction  heretofore  granted  vacated  and  set  aside,  and  the 
motion  for  the  injunction  is  denied,  with  ten  dollars  costs. 

Clarke,  P.  J.,  Dowling,  Smith  and  Page,  JJ.,  concur. 

Order  reversed,  with  t^i  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


Mildred  Schaeper,  an  Infant,  by  Catherine  Schaefer, 
Her  Guardian  ad  Litem,  Respondent,  v.  Julius  De- 
Neergaard,  Appellant. 

First  Department,  April  29,  1921. 

Negligence  —  action  against  lessee  to  recover  for  injuries  received 
by  slipping  on  wet  step  in  front  of  store  —  verdict  for  plaintiff 
contrary  to  evidence. 

In  an  action  to  recover  for  injuriee  received  from  a  fall  oaueed  by  slipping 
on  a  wet  step  as  the  plaintiff  was  leaving  the  defendant's  store,  which 
was  predicated  both  on  negligence  and  nuisance  but  tried  solely  upon 
the  theory  of  negligence,  it  appeared  that  the  defendant  was  the  lessee 
of  the  store  only  and  not  of  the  building  and  that  in  front  of  the 
entrance  to  the  store  and  at  its  threshold  there  was  a  platform  or  step 
made  of  concrete  which  wa?  not  in 'any  way  defective  but  which  sloped 
quite  sharply  from  the  store  toward  the  sidewalk,  and  that  there  was 
no  covering  on  the  step  or  any  rail  thereon. 

Held,  that  a  verdict  in  favor  of  the  plaintiff  was  against  the  weight  of  the 
evidence,  since  the  only  evidence  of  negligence  was  the  improper  con- 
struction of  the  step  and  there  was  no  proof  that  for  a  period  of  five  years 
before  the  accident  any  other  accident  had  occurred  due  to  the  construction 
of  the  step,  nor  was  there  any  evidence  to  show  that  there  had  been 
accidents  of  a  similar  kind  on  other  rainy  days  due  to  the  slipperiness 
of  the  surface  of  the  step  and  that  notice  of  the  danger  of  slipping  on 
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Buoh  days  had  been  brought  home  to  the  defendant,  and  furthermore 
there  was  no  evidence  showing  that  the  plaintiff's  slipping  was  due  to  the 
wet  condition  of  the  step  or  to  its  so-called  improper  construction. 
It  seems,  that  the  defendant  cannot  be  held  liable  for  the  construction  of 
the  step,  since  he  was  lessee  only  of  the  store  and  the  step  formed  a  part 
of  the  building  and  was  put  there  by  the  owner. 

Appeal  by  the  defendant,  Julius  DeNeergaard,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  12th  day  of  November,  1920,  upon  the  verdict  of  a 
jury  for  $2,000,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  same  day  denying  defendant's  motion  to  set 
aside  the  verdict  and  for  a  new  trial  made  upon  the  minutes. 

David  Drechsler  of  counsel  [Max  Leff  with  him  on  the  brief; 
Drechsler,  Orenstein  &  Leff^  attorneys],  for  the  appellant. 

Levis  Cohn,  for  the  respondent. 

Gbeenbaxjm,  J.: 

The  complaint  alleges  that  the  defendant  was  in  occupancy 
of  the  store  in  premises  450  Fifth  avenue,  Brooklyn;  that  on 
or  about  March  19,  1918,  while  plaintiff  was  lawfully  in  the 
store  and  in  the  act  of  leaving  it,  she  "  was  caused  to  and 
did  fall  over,  upon  and  by  reason  of  the  step  or  platform  in 
front  of  the  entrance  to  said  premises,"  whereby  she  sustained 
various  injuries  due  to  "  the  negligence  and  carelessness  of 
the  defendant  in  maintaining  said  step  in  front  of  said  premises 
in  a  negligent,  careless  and  unlawful  manner,  in  allowing  said 
step  to  became  defective  and  dangerous  to  Ufe  and  limb  and 
in  using  a  step  or  platform  for  his  invitees  which  was  of  improper 
shape  and  construction,  and  that  said  condition  constituted  a 
nuisance  and  further  by  reason  of  the  negligence  and  careless- 
ness of  the  defendant  in  other  respects," 

In  her  bill  of  particulars  plaintiff  alleges:  "  That  on  the  said 
19th  day  of  November,  the  plaintiff  was  lawfully  in  said  store 
as  a  customer,  made  a  p\u*chase  therein  and  was  in  the  act  of 
leaving  the  same  when  by  reason  of  the  defective  construction 
of  the  entrance  step  or  platform  leading  into  the  store  and  its 
dangerous  and  defective  maintenance  in  a  wet  and  shppery  con- 
dHi<^  without  any  covering  or  without  any  railing  of  any  kind, 
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the  plaintiff  was  caused  to  and  did  slip  on  and  from  said  plat- 
form. That  said  defendant  had  knowledge  of  said  defect  or 
in  the  exercise  of  reasonable  care  should  have  had  knowledge 
of  such  defect  and  defective  maintenance." 

It  will  thus  be  observed  that  the  action  is  predicated  both 
upon  negligence  and  nuisance.  As  matter  of  fact  it  was 
tried  solely  upon  the  theory  of  negligence. 

The  testimony  so  far  as  relevant  to  this  appeal  is  as  follows: 
It  is  not  disputed  that  the  defendant  was  the  lessee  of  the 
store  only  and  not  of  the  building  and  that  in  front  of  the 
entrance  to  the  store  and  at  its  threshold  there  was  a  platform 
made  of  concrete.  Photographs  of  the  structure  in  evidence 
were  submitted  to  the  court  upon  the  hearing  of  the  appeal 
and  an  inspection  of  them  indicates  that  there  is  no  defect 
of  any  kind  in  the  platform  so  far  as  its  condition  is  concerned. 
That  is  to  say  it  appears  to  be  almost  as  good  as  new  and  there 
is  nothing  to  indicate  that  there  are  any  broken  or  disintegrated 
parts  which  require  repair  or  might  cause  one  to  stmnble. 
Plaintiff  testified  that  on  November  19,  1918,  she  was  thirteen 
years  old;  that  on  that  day  between  four  and  five  o'clock 
in  the  liftemoon  it  was  raining  "  pretty  hard; "  that  the  streets 
were  wet;  that  she  went  into  the  defendant's  store  to  buy 
some  catarrh  snuff  and  after  completing  her  purchase  started 
to  go  out,  and  to  state  her  own  testimony,  "  As  I  went  to 
walk  out  of  the  store  placed  my  foot  —  after  I  stepped  off  the 
threshold,  I  placed  my  foot  on  the  step  and  no  sooner  had 
I  done  this  than  I  slipped  off  the  step  [referring  to  the  plat- 
form] and  landed  in  a  sitting  position  on  the  sidewalk."  She 
further  testified  that  she  slipped  in  the  center  of  the  platform 
and  that  there  was  no  covering  or  any  rail  thereon. 

The  principal  witness  produced  in  behalf  of  plaintiff  on 
the  question  of  defendant's  negligence  was  one  James  Whisk- 
eman,  who  was  a  consulting  engineer  for  twenty-five  years. 
He  testified  that  he  was  a  graduate  of  Cornell  University  and 
that  he  was  for  nine  years  chief  engineer  in  the  building 
department  of  the  city  of  New  York,  with  considerable  experi- 
ence in  connection  with  building  operations;  that  the  platform 
in  question  was  about  five  feet  wide;  that  its  length  from  the 
outer  edge  at  the  sidewalk  to  the  threshold  leading  into  the 
store  was  thirty-four  inches;   its  height  from  the  sidewalk, 
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at  its  outer  edge^  was  five  inches;  that  there  was  a  slope  of 
four  and  one-half  inches  down  toward  the  sidewalk,  that  is 
to  say,  the  height  of  this  platform  at  its  inside  edge  or  the 
point  nearest  to  the  store  entrance  is  four  and  one-half  inches 
higher  than  it  was  at  its  outside  edge;  that  this  slope  ¥^as 
between  fourteen  and  fifteen  per  cent;  that  the  usual  con- 
struction of  these  platforms  is  level,  though  they  may  slope 
an  eighth  of  an  inch  or  a  quarter  of  an  inch  to  a  foot  to  shed 
the  water;  that  the  platform  was  of  improper  construction, 
there  being  no  reason  why  it  shotdd  not  have  been  level  and 
that  he  never  saw  any  built  either  under  his  supervision  or 
while  in  the  building  department,  where  there  was  a  slope  of 
upwards  of  fourteen  per  cent. 

On  redirect  examination  he  testified  that  it  was  a  simple 
matter  to  properly  reconstruct  this  sidewalk  by  putting  on 
additional  concrete  to  make  an  eight-inch  step.  It  thus 
appears  that  the  only  evidence  of  n^ligence  was  the  alleged 
unproper  construction  of  the  step. 

The  defendant  testified  that  the  platform  existed  in  the 
condition  in  which  it  was  for  a  period  of  five  years  and  there 
is  no  contradiction  of  that  testimony.  The  case  is  barren  of 
any  proof  that  there  were  prior  accidents  due  to  the  con- 
struction of  the  platform.  Inasmuch  as  the  case  was  tried 
upon  the  theory  of  negligence  it  is  difficult  to  see  how  the 
defendant  can  be  held  liable  for  the  construction,  which  it  is 
not  shown  was  made  by  him.  The  inference  would  be  that 
this  being  a  permanent  structure  it  forms  a  part  of  the 
building  and  was  put  there  by  the  owner. 

It  was  inc\unbent  on  the  plaintiff  to  show  in  what  respects 
defendant  was  negligent.  '  If  he  was  negligent  in  omitting  to 
put  a  covering  on  the  platform  on  rainy  days  the  plaintiff 
should  have  shown,  if  such  was  the  fact,  that  there  had  been 
accidents  of  a  similar  kind  on  other  rainy  days  due  to  the 
slipperiness  of  the  surface  of  the  platform  and  that  notice 
of  the  danger  of  slipping  on  such  days  had  been  brought 
home  to  the  defendant. 

There  is  another  serious  omission  in  the  proof.  Plaintiff 
merely  testified  that  she  slipped.  There  is  no  evidence  of 
any  kind  showing  that  her  slipping  was  due  to  the  wet  con- 
App.  Div.— Vol.  CXCVI        42 
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dition  of  the  platform  or  to  its  so-called  improper  construction. 
She  may  have  slipped  for  various  reasons  other  than  the  way 
the  platform  was  constructed.  The  mere  happening  of  the 
accident  is  not  evidence  of  defendant's  n^Iig^nce.  It  was 
necessary  for  her  to  give  evidence  showing  that  the  slip{»ng 
was  caused  by  the  fact  that  the  platform  sloped  downwards 
or  inclined  toward  the  sidewalk.  There  is  thus  a  total  absence 
of  proof  of  any  negligence  on  the  part  of  defendant.  The 
judgment  and  order  should  be  reversed,  with  costs,  and  the 
complaint  dismissed,  with  costs. 

Clarke,  P.  J.,  Dowling,  Smith  and  Page,  JJ.,  concur. 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 


GusTAVB  M.  PiERMONT  and  Lillian  Piebmont,  Copartners, 
Doing  Business  under  the  Firm  Name  and  Style  of  G.  M. 
PiERMONT  &  Co.,  Respondents,  v.  Benjamin  Schlesingeb, 
as  President,  and  Abraham  Baboff,  as  Secretary,  of  the 
International  Ladies  Garment  Workers  Union,  and  Others, 
Defendants,  Impleaded  with  Isidobe  Schoenholtz,  as 
Secretary  of  the  Ladies  Waist  and  Dressmakers  Union 
Local  No.  25,  and  Others,  Appellants. 

First  Department,  April  29,  1921. 

Injunction  —  suit  by  employer  to  restrain  officers  of  international 
union  and  former  employees  from  picketing,  etc. —  sufficiency 
of  complaint  —  temporary  injunction  denied. 

Where  in  a  suit  by  an  employer  to  restrain  the  president  and  secretary 
of  an  international  union  and  also  certain  former  employees  who  were 
out  on  strike  from  picketing  and  interfering  with  other  employees  of  the 
plaintiff  in  an  effort  to  persuade  said  other  employees  to  violate  theor 
agreements  with  the  plaintiff,  it  is  aUeged,  in  effect,  that  the  defendants 
resorted  to  jMcketing,  etc.,  to  harass  and  annoy  plaintiff's  employees, 
but  there  is  no  allegation  that  the  defendants  were  persuading  said 
employees  to  violate  their  agreements  with  the  plaintiff  nor  that  they 
succeeded  in  so  doing,  and  there  is  no  evidence  that  the  defendants  kneW 
of  the  so-called  agreements  between  the  plaintiff  and  its  employees,  a 
temporary  injunction  should  not  be  granted  restraining  the  defendants 
from  doing  any  acts  in  violation  of  the  agreements  between  the  plaintiff 
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and  its  emi^oyees,  w^here  the  affidavits  in  support  of  such  motion  aUege 
only  three  instances  of  lawlessness,  one  of  whioh  was  not  shown  to  have 
been  committed  by  the  defendants  or  at  their  instigation  or  with  their 
knowledge  or  sanction  and  while  the  other  instances  were  shown  to  have 
been  committed  by  the  individual  defendants,  there  was  no  evidence 
that  the  union  was  responsible  therefor,  and  it  further  appeared  that  the 
strike  had  been  in  progress  for  three  weeks  before  the  injunction  was 
sought. 
Pagb  and  Mbbbbll,  JJ.,  dissent. 

Appeal  by  the  defendants,  Isidore  Schoenholtz,  as  secretary, 
and  others,  from  an  order  of  the  Supreme  Court,  made  at  the 
New  York  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  9th  day  of  December, 
1920,  granting  plaintiffs'  motion  against  all  of  the  defendants 
other  than  the  defendant  International  Ladies  Garment 
Workers  Union  and  enjoining  defendants  other  than  the 
International  Ladies  Garment  Workers  Union  during  the 
pendency  of  this  action  from  doing  any  acts  injurious^ to  the 
plaintiffs,  in  violation  of  their  rights  imder  certain  contracts 
of  employment  entered  into  between  the  plaintiffs  and  their 
employees  on  August  17,  1920,  and  from  enticing  or  per- 
suading employees  under  contract  with  the  plaintiffs  from 
deserting  their  employments  and  from  instigating  a  strike 
among  the  same  employees  of  the  plaintiffs  and  from  picketing 
and  aiding  in  the  picketing  of  the  plaintiffs'  place  of  business, 
etc. 

Morris  Hillquit  of  counsel  [Morris  Rothenberg,  attorney], 
for  the  appellants. 

Reuben  Tally  of  counsel  [Oordan,  Tally  &  Oordan,  attorneys], 
for  the  respondents. 

Greenbaum,  J.: 

The  facts  are  conflicting  as  to  why  the  plaintiffs'  employees 
struck.  Each  side  charges  the  other  with  violating  a  con- 
tract under  which  the  plaintiffs'  shop  had  been  operating. 
What  we  are  immediately  concerned  with,  however,  is  what 
happened  after  the  strike  went  into  effect.  It  appears  from 
the  affidavit  of  one  of  the  plaintiffs  that  they  determined  upon 
a  policy  of  running  their  factory  upon  a  non-union  basis  and 
accordingly  entered  into  agreements  with  their  employees, 
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under  which  they  were  to  be  employed  from  week  to  week 
with  the  express  understanding  that  they  had  ceased  to  be 
affiliated  with  the  defendant  Local  Union  No.  25  and  that 
they  would  not  join  any  imion  while  in  the  employ  of  the 
plaintiffs. 

The  motion  was  based  upon  the  affidavit  of  one  of  the 
plaintiffs,  Gustave  M.  Piermont,  and  the  supporting  affidavits 
of  Esther  Fisher,  Lena  Silverman  and  Morris  Isaacs,  employees 
of  the  plaintiffs.  The  affiant  Piermont  all^^  that  in  violation 
of  the  agreements  with  his  employees,  the  latter  are  prevented 
from  performing  their  duties  because  of  the  acts  of  the 
defendants  in  molesting,  threatening  and  intimidating  them 
in  an  effort  to  induce  and  force  plaintiffs'  employees  to  violate 
their  contracts  of  emplo}anent. 

It  is  also  alleged  by  Piermont  that  the  defendants  have 
'^  continuously  since  August  9,  1920,  and  still  are  wrongfully 
and  unlawfully  engaged  in  the  practice  of  picketing  plaintiffs' 
factory.  *  *  *."  The  defendants  also  caused  the  homes 
of  the  plaintiffs'  workers  to  be  visited  and  the  said  defendants 
have  been  since  the  9th  day  of  August,  1920,  and  still  are 
coercing,  threatening,  intimidating,  halting  and  turning  aside 
against  their  will  the  employees  who  would  go  to  and  from 
the  place  of  business  of  the  plaintiffs,  and  who  desire  and  are 
willing  to  work  therein; "  that  three  of  the  defendants,  who 
are  specially  named,  assaulted  one  of  the  plaintiffs'  employees 
named  Esther  Fisher  on  August  18,  1920,  and  that  on  Septem- 
ber 9,  1920,  a  Mr.  Isaacs,  who  is  in  the  plaintiffs'  employ 
as  a  cutter  and  patternmaker,  was  "  attacked  by  two  men, 
who,  upon  information  and  belief,  are  in  the  employ  of  the 
defendant  Local  Union  No.  25." 

The  affidavit  of  Esther  Fisher  alleges  that  she  entered 
into  a  contract  of  employment  with  the  plaintiffs  as  set  forth 
in  the  affidavit  of  Mr.  Piermont;  that  since  the  commencement 
of  the  strike,  to  wit,  August  9,  1920,  she  has  been  annoyed 
on  almost  every  occasion  when  she  left  plaintiffs'  place  of 
business  by  persons  who  were  the  former  employees  of  the 
plaintiffs  and  who  are  named  as  defendants  in  the  action;  that 
she  has  been  subjected  to  bodily  assaults,  called  vile  names  and 
threatened  with  bodily  injury;  that  some  of  these  persons  had 
come  to  her  home  and  repeated  threats  of  injury  to  her  in  the 
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presence  of  other  persons.  This  affiant  calls  particular  atten- 
tion to  the  fact  that  on  August  18,  1920,  while  going  to 
plaintiffs'  place  of  business  she  was  ac^^osted  by  several  of  the 
defendants,  former  employees  of  the  plaintiffs,  who  pulled 
her  hair,  slapped  her  face  and  spat  upon  her;  that  among 
the  persons  who  committed  such  acts  were  Levine,  Sadawitz 
and  Glassburg;  that  upon  complaint  against  these  defendants, 
for  their  unlawful  acts,  the  defendants  were  brought  before 
Magistrate  Ten  Eyck,  who  after  a  hearing  fined  each  of  the 
defendants  ten  dollars.  Miss  Fisher  alleges  that  notwith- 
standing the  imposition  of  these  fines,  the  former  employees 
of  the  plaintiffs,  mentioned  in  this  action  as  defendants,  have 
continued  to  annoy  her  by  repeated  acts  of  violence,  but  the 
nature  of  them  is  not  specified. 

The  affidavit  of  Lena  Silverman  alleges  that  her  employ- 
ment with  plaintiffs  is  that  of  an  order  clerk  having  charge 
of  the  shipping  of  packages  by  express;  that  on  August  18, 
1920,  at  about  five-fifteen  p.  m.,  she  had  been  notified  that 
certain  packages  of  goods  which  had  been  taken  downstairs 
by  the  porter  for  the  purpose  of  shipping  were  being  tampered 
with;  that  when  she  reached  the  ground  floor  the  defendant 
Glassburg  tqok  her  by  the  arm,  pulled  and  pinched  her  and 
then  ran  away;  that  she  caused  the  arrest  of  the  defendant 
Glassburg  and  that  a  hearing  in  the  case  took  place  before 
Magistrate  Ten  Eyck  simultaneously  with  the  hearing  on  the 
complaint  of  Miss  Fisher. 

The  third  affidavit  is  that  of  Morris  Isaacs,  a  patternmaker 
and  cutter  in  the  employ  of  the  plaintiffs,  who  alleges  that 
since  September  9,  1920,  he  was  occasionally  subjected  to 
the  annoyance  pf  being  called  "  scab  "  and  other  names  by 
pickets  who  were  formerly  in  the  employ  of  the  plaintiffs; 
that  on  September  9,  1920,  at  about  six  o'clock  p.  m.,  while 
on  his  way  home,  which  was  on  One  Hundred  and  Forty- 
fourth  street  between  Amsterdam  avenue  and  Broadway,  he 
was  attacked  by  two  men  on  Amsterdam  avenue  near  One 
Hundred  and  Forty-third  street,  who  punched  him  about  his 
eyes  injuring  them  and  breaking  his  eyeglasses  and  who  at 
the  same  time  said  to  him  a  "  damn  scab  we've  got  you  at 
last." 
The  foregoing  allegations  are  the  only  ones  made  in  behall 


Digitized  by 


Googk 


662 


PlERMONT  V.  SCHIiESINGBR. 


First  Department,  April,  1821. 


[Vol.  196 


/ 


of  the  plaintififs  which  touch  upon  the  alleged  interferences  of 
defendants  with  the  contracts  of  employment  and  upon  the 
acts  of  intimidation;  coercion  and  criminal  assaults  of  the 
defendants. 

Mr.  Piermont's  affidavit  with  respect  to  these  matters  states 
mere  conclusions  necessarily  based  upon  information  which 
he  may  have  received  but  the  source  and  nature  of  which  he 
does  not  disclose.  There  is  nothing  in  the  moving  aflBdavits 
which  shows  that  any  of  the  defendants  made  any  attempt 
specifically  to  induce  any  of  the  plaintiffs'  employees  to  break 
their  contracts  of  employment  with  the  plaintiffs,  nor  is  there 
a  scintilla  of  evidence  that  the  defendants  kn^iLJOJUilbilig 
'whatever  ftb5tit  tKe""s^reefnents  of  employment  mentioned  in 
the  aSTdavit^  of  thejjlaintiflb. 

On  the  question  of  violence  and  annoyance  to  the  employees 
of  the  plaintiffs,  there  are  only  three  instances  of  assault, 
one  the  assault  upon  Miss  Fisher  and  undisclosed  annoyances 
to  which  she  alleges  she  was  subjected  thereafter  from  time  to 
time;  the  second  upon  Miss  Silverman,  and  the  third  upon 
Isaacs  who  refers  to  the  fact  that  he  has  been  ''  occasionally  " 
annoyed  by  being  called  "  scab  "  and  other  names,  and  that 
on  one  occasion;  September  9,  1920,  he  was  assaulted  and 
called  names. 

It  is  to  be  observed  that  Isaacs'  affidavit  does  not  show 
that  the  persons  who  assaulted  him  were  any  of  the  defendants 
in  this  action  or  that  their  action  was  induced  or  sanctioned 
by  any  of  them  or  the  defendant  union. 

The  plaintiffs  rely  upon  Hitchman  Coal  cfe  Coke  Company 
V.  Mitchell  (245  U.  S.  229)  in  support  of  their  contention, 
that  the  acts  of  defendants  were  violative  of  their  contractual 
relationship  with  their  employees.  In  that  case,  after  stating 
that  the  plaintiff  had  entered  into  an  agreement  with  every 
one  of  its  employees  that  it  would  continue  to  run  its  naine 
upon  a  non-union  basis  and  would  not  recognize  the  United 
Mine  Workers  of  America  and  that  if  any  man  waited  to 
become  a  member  of  that  union  he  could  not  do  so  and  remain 
in  plaintiff's  employ,  the  court  in  the  prevailing  opinion 
said:  "  Under  that  agreement  plaintiff  ran  its  mine  for  a 
year  and  mor6,  and,  so  far  as  appears,  without  the  sKghtest 
disagreement  between  it  and  its  men  and  without  any  grievance 
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on  their  part.  Thereupon  def^odants,  having  full  notice  of 
the  working  agreement  between  plaintiff  and  its  men^  and 
acting  without  any  agency  for  those  men,  but  as  representatives 
of  an  organization  of  mine  workers  in  other  States,  and  in 
order  to  subject  plaintiff  to  such  participation  by  the  imion 
in  the  management  of  the  mine  as  necessarily  results  from  the 
making  of  a  closed-shop  agreement,  sent  their  agent  to  the 
mine,  who,  with  full  notice  of,  and  for  the  very  purpose  of 
subverting  the  status  arising  from  plaintiff's  working  agree- 
ment and  subjecting  the  mine  to  the  union  control,  proceeded 
without  physical  violence,  indeed,  but  by  persuasion  aooom- 
panied  with  threats  of  a  reduction  of  wages  and  deceptive 
statements  as  to  the  attitude  of  the  mine  management,  to 
induce  plaintiff's  employees  to  join  the  union  and  at  the  same, 
time  to  break  their  agreement  with  plaintiff  by  remaining  in 
its  employ  after  joining;  and  this  for  the  purpose  not  of 
enlarging  the  membership  of  the  union,  but  of  coercing 
plaintiff,  through  a  strike  or  the  threat  of  one,  into  recognition 
of  the  union." 

It  will  be  noted  that  one  of  the  essential  elements  that 
entered  into  the  facts  upon  which  the  court  decided  that  the 
acts  of  the  defendants  constituted  an  unlawful  enticement  of 
plaintiff's  ^nployees  -was  that  defendants  in  that  action  had 
notice  of  the  working  agreenient  between  plaintiff  and  its 
men.  In  the  case  before  us  ihiscei  is  no  evidence  whatever  of 
the  fact  that  the  defendants  knew  that  the  plaintiffs  had  an 
agreement  with  their  employees  as  stated  in  the  moving 
papers. 

A  study  of  the  complaint  in  this  action  reveals  that  while 
the  plaintiffs  aUege  the  making  of  the  agreements  with  their 
employees,  there  is  no  allegation  that  the  defendants  were 
persuading  plaintiffs'  employees  to  violate  these  agreements 
nor  that  they  succeeded  in  persuading  any  employees  to  break 
their  agreements.  Nor  is  there  any  allegation  that  defendants 
knew  of  the  existence  of  the  alleged  contracts  with  their 
employees.  The  allegations  in  the  complaint  in  effect  are 
that  the  defendants  resorted  to  picketing,  coercion,  intimidation 
and  acts  of  violence  and  lawlessness  •  to  harass  and  annoy 
plaintiffs'  employees  in  coming  to  and  going  from  plaintiffs' 
place  of  business.    There  is  no  allegation  in  the  complaint 
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which  suggests  the  theory  of  a  conspiracy  on  the  part  of  the 
defendants  to  entice  plamtiffs'  employees  to  breach  their 
contracts  of  emplo3anent. 

This  appeal^  therefore,  presents  no  facts  which  require  an 
expression  of  opinion  as  to  whether  plaintiffs  would  be  entitled 
to  injunctive  relief,  if  knowledge  of  the  existing  agreement 
between  plaintiffs  and  their  employees  had  been  brought  to 
defendants,  who  with  full  knowledge  of  such  contractual  relar 
tionship,  attempted  peaceably  to  persuade  or  entice  these 
employees  to  breach  their  contracts  of  employment. 

There  only  remains  to  consider  whether  the  moving  papers 
show  a  state  of  facts  from  which  it  may  be  fairly  inferred 
that  the  defendants  are  conducting  their  strike  peaceably  and 
without  resort  to  lawless  acts,  whether  of  violence,  intimidation, 
coercion  or  threats. 

Only  three  instances  of  lawlessness  are  given.  One  of 
these  is  not  shown  to  have  been  committed  by  the  defendants 
or  at  their  instigation  or  with  their  knowledge  or  sanction. 
The  other  two  instances  were  shown  to  have  been  committed 
by  certain  of  the  individual  defendants,  but  there  is  no  evidence 
which  would  justify  the  conclusion  that  the  union  was 
responsible  for  these  acts  or  that  all  or  any  of  the  other  defend- 
ants in  any  manner  encouraged  them.  It  is  significant  too, 
that  although  the  strike  had  been  in  progress  for  some  weeks 
before  the  motion  for  injunction  was  made,  there  are  no 
affidavits  other  than  of  those  three  employees  submitted 
indicating  that  the  defendants  were  interfering  with  or  annoying 
or  harassing  any  of  the  other  of  plaintiffs'  employees. 

The  order  granting  the  plaintiffs'  motion  for  an  injunction 
must  be  reversed,  with  ten  dollars  costs  and  disbursements, 
and  the  motion  denied,  with  ten  dollars  costs. 

DowLiNG  and  Laughlin,  JJ.,  concur;  Page  and  Mbrrell, 
JJ.,  dissent. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 
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Walter  J.  Wayte,  Appellant,  v.  Bowker  Chemical  Company, 

Respondent. 

Second  Department,  March  4,  1921. 

PleadingB  —  complaint  in  action  for  commiBsions  on  sales* —  allega- 
tions of  bad  faith  in  ref iising  to  fill  and  accept  orders  proper  — 
allegaftions  as  to  intent  to  cheat  and  deftaud  stricken  out  — 
irrelevant  allegation  defined  —  irrelcYancy  must  be  clear  and 
redundancy  unquestioned  to  be  stricken  oat  —  striking  out  dis- 
cretionary—  moving  party  miist  be  "aggrieved  thereby." 

Under  an  arrangement  for  sales  on  commission,  failure  to  fill  the  orders 
or  go  on  with  the  arrangement  is  not  necessarily  a  breach.  However, 
it  may  be  material  to  show  that  the  stoppage  and  discontinuance  were 
not  bona  fide,  but  were  arbitrary  and  without  due  cause.  Hence,  it  is 
proper  to  set  up  that  the  refusals  were  in  bad  faith;  but  matters  further 
to  the  effect  that  defendant's  acts  were  intended  to  cheat  and  defraud  the 
plaintiff  are  properly  stricken  out. 

An  irrelevant  allegation  is  one  which  has  no  substantial  relation  to  the 
controvert  between  the  parties  to  the  suit  and  which  cannot  affect  the 
decision  of  the  court. 

To  entitle  a  party  to  have  irrelevant  allegations  stricken  out,  under  section 
545  of  the  Code  of  Civil  Procedure,  the  irrelevancy  must  be  dear  and 
the  redundancy  unquestioned. 

Irrelevant  and  redundant  allegations  in  a  complaint  are  not  stricken  out 
as  matter  of  right,  but  are  subieot  to  the  court's  disGretion,  which  is  to 
be  exercised  with  caution. 

The  mere  fact  that  material  in  a  complaint  is  irrelevant  or  redimdant  is 
insufficient  to  authorize  its  being  stricken  out  unless  the  moving  party 
is  '*  aggrieved  thereby." 

Blackmar,  J.,  dissented  in  part 

Appeal  by  the  plaintiff,  Walter  J.  Wayte,  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
the  26th  day  of  October,  1920,  striking  from  the  second 
amended  complaint  certain  matters  as  scandalous,  and  certain 
paragraphs  as  irrelevant  and  other  paragraphs  as  redundant. 

WiUiam  P.  McCool  [Thomas  B.  F elder  with  him  on  the 
brief],  for  the  appellant. 

Francis  Woodbridge,  for  the  respondeat. 

Putnam,  J.: 

This  second  amended  complaint  has  three  causes  of  action. 
It  first  describes  a  new  process  of  phosphoric  acid  to  clarify 
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sugar.  It  sets  out  that  the  contract  sued  upon  to  obtain 
orders  was  drawn  by  defendant's  attorneys,  and  that  it 
contemplated  mutual  duties  and  obligations.  The  first  cause 
of  action  is  for  $5,000  commissions  on  sales,  which  plaintiff 
obtained  and  defendant  actually  filled  but  has  not  paid  over. 
The  second  cause  of  action  is  for  orders  given  to  and  taken 
by  defendant,  but  not  filled  or  carried  out.  The  third  cause 
of  action  sets  up  that  in  1916  defendant  broke  off  all  relations 
and  arbitrarily  refused  to  accept  from  plaintiff  orders  of  any 
kind.  It  charges  bad  faith  and  that  defendant  acted  for  the 
purpose  of  cheating  and  defrauding  plaintiff.  Damages  of 
$50,000  are  claimed  under  each  of  the  second  and  third  coimts. 

In  such  an  arrangement  for  sales  on  commission,  failure 
to  fill,  or  to  go  on,  is  not  necessarily  a  breach.  It  may  be 
material  to  show  that  this  stoppage  and  discontinuance  were 
not  bona  fidej  but  were  arbitrary  and  without  due  cause. 
{Taylor  v.  E.  M.  S.  Co.,  124  N.  Y.  Ig4,  188.)  Hence  the 
plaintiff  sets  up  that  defendant's  refusals  were  in  bad  faith. 

However,  plaintiff  had  no  need  to  go  so  far  as  the  reproachful 
charges  of  cheating  and  defrauding  in  the  second  and  third 
counts.  As  to  these,  the  order  is  affirmed  in  part.  So  far 
as  it  strikes  out  and  expunges  all  between  the  words  ''  for 
the  purpose,"  to  and  including  the  word  "  parties  "  in  para- 
graph 25;  also  the  words  "of  cheating"  to  and  including 
the  words  "  expenditures,  and  "  in  paragraph  30,  the  order 
is  affirmed. 

An  irrelevant  allegation  is  one  which  has  no  substantial 
relation  to  the  controversy  between  the  parties  to  the  suit 
and  which  cannot  affect  the  decision  of  the  court.  (Park 
&  Sons  Co.  V.  Nat.- Druggists'  Assn.,  30  App.  Div.  508,  510.) 
To  entitle  a  party  to  have  the  same  stricken  out,  under  Code 
section  545,  the  irrelevancy  must  be  clear,  and  the  redundancy 
unquestioned.  (Id.)  Such  parts  are  not  stricken  out  as  matter 
of  right,  but  are  in  the  court's  discretion,  which  is  to  be 
exercised  with  caution.  (Town  of  Essex  v.  AT.  Y.  A  Canada 
R.  R.  Co.,  8  Hun,  361;  Rockwell  v.  Day,  84  App.  Div.  437.) 
The  moving  party  must  also  be  "  aggrieved  thereby; "  hence, 
the  mere  fact  that  matter  is  irrelevant  or  redundant  is  not 
sufficient  to  authorize  its  being  stricken  out  (Bogardus  v. 
Metropolitan  Street  R.  Co.,  62  App.  Div.  376);  it  must  also 
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appear  on  the  face  of  the  pleadmg  that  if  it  is  allowed  to 
remam  it  will  harm  the  moving  party.  (Stokes  v.  Star  Co., 
60  App,  Div.  21;  Howard  v.  Mobile  Co.  of  America,  75  id.  23.) 

Tried  by  these  standards,  I  think  the  other  allegations 
diouki  not  have  been  stricken  out. 

I  advise^  therefore,  that  the  order  be  modified,  in  accordance 
with  this  opinion,  and  as  so  modified  affirmed,  without  costs 
of  this  appeal 

Jenks,  p.  J.,  Mills  and  Kelly,  JJ.,  concur;  Blackmab,  J., 
votes  for  affirmance. 

Order  modified  in  accordance  with  opinion,  and  as  so  modi- 
fied affirmed,  without  costs  of  this  appeal.  Settle  order  on 
notioe. 


Before  State  Industrial  Commission,  Resp<mdent. 

In  the  Matter  of  the  Claim  of  Bebtha  Wildfetxbr,  Respond- 
ent, for  Compaisation  under  the  Workmen's  Compensation 
Law,  for  the  Death  of  Edward  Wildfeuer,  v.  Miller  & 
Gold,  Employers,  and  The  New  Amsterdam  Castialtt 
Company,  Insurance  Carrier,  Appellants. 

Third  Department,  May  4,  1921. 

Workman's  ComiMniation  Xiaw  —  admiralty  and  maritime  con- 
tracts —  employaa  not  engaged  in  work  of  maritime  nature  while 
deUYering  furniture  to  barge  tied  to  dock. 

An  employee  of  a  furniture  dealer  who  was  drowned  while  delivering 
furniture  on  board  a  barge  tied  to  a  dock  in  the  Hudson  river,  which  fur- 
niture the  captain  of  the  barge  had  purchased  from  the  employer  for 
delivery  thereon,  was  not  engaged  in  work  of  a  maritime  nature,  and  an 
award  against  the  employer  was  proper. 

Appeal  by  the  defendants,  Miller  &  Gold  and  another, 
from  an  award  of  the  State  Industrial  Commission,  made  on 
the  30th  day  of  September,  1920. 

Frederick  MeUor  [Chester  E.  Barrett  of  counsel],  for  the 
appellants. 

Charles  D.  Newton,  Attorney-General  [E.  C.  Aiken,  Deputy 
Attorney-General,  of  coimsel],  for  the  respondents. 
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KiLEY,  J.: 

On  April  12,  1915,  the  deceased  was  in  the  employment 
of  Miller  &  Gold,  furniture  dealers,  of  New  York  city.  The 
firm  had  sold  a  bill  of  goods  to  the  captain  of  a  barge  belonging 
to  the  Empire  Brick  and  Supply  Company,  which  was  tied 
up  at  the  One  Himdred  and  Fiftieth  street  pier,  East  river, 
New  York  city.  On  that  day  the  anployee,  Edward  Wild- 
feuer,  twenty  years  old,  was  delivering  the  goods  so  pur- 
chased on  board  the  barge  and  fell  into  the  river  and  drowned. 
Notice  of  death  and  application  for  compensation  was  duly 
given  and  made.  On  July  22,  1915,  the  record  recites  the 
making  of  an  award,  apparently  in  favor  of  the  father,  mother 
and  children,  who  were  brothers  and  sisters.  On  August  18, 
1915,  the  terms  of  the  award,  now  opposed,  were  incorporated 
into  a  final  award  in  favor  of  the  mother,  respondent,  and  a 
minor  brother  and  two  minor  sisters.  That  award  was  paid 
by  weekly  payments  made  until  July  12,  1920,  when  the 
appdlant  carrier  stopped,  giving  as  a  ground  for  such  default 
the  decision  of  the  United  States  Supreme  Court  in  Knicker- 
bocker  Ice  Co.  v.  Stewart  (253  U.  S.  149).  The  appdlant  made 
an  appHcation  to  rescind  the  award,  which  application  was 
heard  on  September  9,  1920,  and  which  was  denied  and  a 
formal  award,  based  upon  findings  of  fact  and  conclusions  of 
law,  was  made,  dated  September  30,  1920.  The  appellants 
in  their  notice  of  appeal  quote  the  provision  of  the  decision 
of  the  Commission,  to  which  they  take  exception  as  follows: 
"  Application  for  rescission  is  denied.  Carrier  is  hereby  directed 
to  continue  payments  under  the  original  award."  Appellants 
say  this  is  an  admiralty  case,  and  that  the  Knickerbocker  Case 
(supra)  is  controlling.  The  first  sentence  of  the  opinion  of  the 
United  States  court  in  that  case  reads  as  follows:  "  While 
employed  by  Ejiickerbocker  Ice  Company  as  bargeman  and 
doing  work  of  a  maritime  nature,  William  M.  Stewart  fell  into 
the  Hudson  River  and  drowned,  August  3,  1918."  It  is  xmnec- 
essary,  for  the  purpose  of  this  decision,  to  discuss  the  relation 
of  the  Knickerbocker  case  to  Sau^iem  Pacific  Co.  v.  Jensen  (244 
U.  S.  205),  or  the  amendment  of  the  United  States  Judicial 
Code  (40  U.  S.  Stat,  at  Large,  395,  chap.  97,  §§  1,  2,  amdg. 
36  id.  1091,  §  24,  subd.  3,  and  36  id.  1160, 1161,  §  256,  subd. 
3).    The  sentence  quoted  shows  that  the  court  in  that  case  was 
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dealing  with  a  maritime  question.  Here  we  have  the  deceased 
working  for  an  employer,  whose  business  is  on  land  and  his 
contract  was  to  be  performed  on  the  land.  In  this  instance  the 
employee  was  required  to  do  work  under  a  land  contract  not 
a  contract  in  any  way  maritime  in  its  nature.  He  was  not 
even  loading  goods,  the  sale  of  which  involved  any  contract 
for  water  carriage.  They  were  for  delivery  at  the  water  edge, 
viz.,  on  the  barge  tied  at  the  dock.  The  appellants  quote  from 
SvUivan  v.  Hudson  Navigation  Co,  (182  App.  Div.  152,  161): 
"  The  authorities  seem  to  hold,  etc."  That  expression  had 
to  do  with  matters  involving  torts;  this  is  a  contract  case, 
and  I  think  the  statement  in  the  same  case  on  same  page, 
to  wit:  "  It  is  not  the  particular  kind  of  work  which  the 
person  is  qualified  to  perform,  or  the  fact  that  he  is  performing 
a  particular  kind  of  work,  which  determines  the  exclusive  juris- 
diction of  a  court  of  admiralty;  it  is  the  character  of  the  con- 
tract—  whether  it  has  reference  to  maritime  service  or  maritime 
transactions.^'  Applying  that  rule  here,  the  employer  had  no 
contract  that  had  reference  to  maritime  service  or  maritime 
transactions.  As  that  is  the  only  question  raised  and  as  to 
that  I  am  with  the  respondents,  I  advise  affirmance. 

Award  unanimously  affirmed. 


Before  State  Industrial  Commission,  Respondent. 
In  the  Matter  of  the  Claim  of  Rosanna  KASEii,  Widow,  and 
HisNRY  J.  Kabel,  Son,  Appellants,  for  Compensation  under 
the  Workmen's  Compensation  Law,  for  the  Death  of  William 
Kabel,  v.  Lane  Engineering  Company  and  Schoblkopp 
Aniline  Chemical  Company,  Employers,  and  The  United 
States  Fidelity  and  Guaranty  Company,  Insurance  Carrier, 
Respondents. 

Third  Department,  May  4,  1021. 

Workmen's  CompMUiation  Law  —  reooYory  acraixiBt  third  penon  by 
adminittratiiz  of  employee  —  full  amount  of  Terdict  should  be 
credited  to  awwrd  —  attorney's  fees  and  other  expenses  not 
deductible. 

The  full  amount  of  a  verdict  secured  against  a  third  person  by  the  admin- 
istratrix of  the  deceased  employee  should  be  chartered  against  the  claimants 
and  credited  to  the  award^and  the  contingent  fee  of  the  attorney,  the 
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amount  paid  to  a  special  ^ardian  and  to  a  surety  company,  and  the 
funeral  expenses  of  decedent  should  not  be  deducted  from  the  amount 
of  the  verdict  before  the  award  is  credited. 
WooDWABD  and  Van  Kirk,  JJ.,  dissent. 

Appeal  by  the  claimaats,  Rosanna  Kabel  and  another, 
from  the  findings,  rulings  and  award  of  the  State  Industrial 
Commission,  entered  in  the  New  York  office  of  said  CSonmiis- 
sion  on  the  7th  day  of  January,  1920. 

John  F.  Ryan,  for  the  claimants,  appellants. 

Charles  D.  Newton,  Attomey-Oeneral  [E.  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondent  State  Indus- 
trial Commission. 

WiUiam  Warren  Dimmick,  for  the  respondents  employer 
and  insurance  carrier. 

KiLEY,  J.: 

Claunant's  intestate  was  so  severely  injured  on  June  27, 
1917,  that  he  died  three  days  thereafter.  The  employers  were 
contractors  for  heating  and  power  plants.  The  employers  gave 
the  required  report  of  injury,  and  claimants  filed  the  required 
notices  of  claim.  After  filing  the  foregoing  report  and  notices, 
and  on  or  about  October  23,  1917,  claimants  filed  with  the 
State  Industrial  Commission,  as  provided  in  section  29  of  the 
Workmen's  Compensation  Law  (as  amd.  by  Laws  of  1917, 
chap.  705),  notice  of  election  to  sue  a  third  party,  viz., 
John  W.  Cowper  Company,  Incorporated,  as  being  liable  for 
such  injury  and  death.  The  widow  sued  as  administratrix 
and  recovered  a  verdict  of  $4,500,  which  with  costs  and 
interest  added,  amoimted  to  $4,850  when  it  was  finally  paid. 
The  award  made  by  the  State  Industrial  Commission  was  in 
favor  of  claimants,  but  they  were  charged  and  the  award 
credited  with  the  amount  foimd  as  damage  in  the  action 
aforesaid,  viz.,  $4,500.  They  were  not  charged  with  costs  or 
interest  received.  The  attorney  for  claimants  and  appdlants 
here  and  in  the  Supreme  Court  action  received  thirty  per 
cent  of  the  recovery  for  his  services.  The  special  guardian 
for  the  infant  $15,  the  surety  company  $24.50,  funeral  expenses 
$792.35.  The  employers  and  carrier  do  not  appeal.  The  only 
question  involved  here  is,  should  the  above  amounts  be 


Digitized  by 


Googk 


Lansino  v.  Hayks.  671 


App.  Biv.  671]  Third  Department,  May,  1921. 

deducted  from  the  recovery  before  anything  was  credited  to 
the  award;  or  charged  against  claimants.  The  amount  credited 
was  $4,500;  the  carrier,  in  its  brief,  claims  it  should  have 
been  $4,850.  It  did  not  appeal  and  will  have  to  be  satisfied 
with  the  record  as  it  comes  to  us,  as  long  as  it  did  not  so  appeal. 
That  the  $4,500  should,  at  least,  be  credited  is  not  an  open 
question  in  this  court.  (Sdomone  v.  Degrum  Conbracbrng  Co., 
194  App.  Div.  50.)    I  favor  afl&rmance. 

All  concur,  except  Woodward  and  Van  Kirk,  JJ.,  dissenting. 

Award  affirmed. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Martha  Lansing,  Appellant, 
for  Compensation  under  the  Workmen's  Compensation  Law, 
for  the  Death  of  Her  Husband,   LaRenzo  Lansing,  v. 

'  William  E.  Hayes,  Employer,  and  ^Etna  Life  Insurance 
Company,  Insurance  Carrier,  Respondents. 

Third  Department,  May  4,  ld21. 

Workmen's  Gompeniatlou  Law  —  aeeid«nt  not  arlsinir  out  of  and 
in  oourse  of  employment  —  ehaulleur  injured  ivldle  using  auto- 
mobile for  his  own  purpose  with  consent  of  employer  —  insurance 
carrier  not  liable. 

An  insuranee  oarrier  is  not  liable  on  its  oontraot  for  the  deatii  of  a  ohauifeiir 
who,  while  waiting  for  his  employer,  used  the  automobile  for  his  own 
purposes  with  the  consent  of  the  employer  and  received  the  injuries 
resulting  in  his  death,  though  the  employer  testified  that  the  decedent 
was  in  his  employ  all  the  time,  day  and  night,  for  the  accident  did  not 
arise  out  of  and  in  the  course  of  the  employment. 

Appeal  by  the  clamant,  Martha  Lansing,  from  a  d^ision 
of  the  State  Industrial  Commission,  entered  in  the  office  of  the 
said  Commission  on  the  9th  day  of  August,  1919,  denying  an 
award  to  the  claimant  on  the  groimd  that  the  accident  did 
not  arise  out  of  and  in  the  course  of  employment. 

Russel  8.  Johnson,  for  the  appeUant. 

Charles  H.  Goebel  [William  H.  Foster  of  counsel],  for  the 
respondents. 
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KiLEY,  J.: 

LaRenzo  Lanfiing  was  the  chauffeur  of  William  £•  Hayes, 
a  physician  and  surgeon,  residing  at  Frankfort,  N.  Y.  He 
drove  his  employer  to  Utica  the  night  of  November  16,  1918, 
arriving  at  Utica  about  nine-thirty  p.  m.,  and  was  told  to  oome 
back  for  the  doctor  at  twelve  o'clock.  '  In  the  meantime 
the  car  was  left  in  the  care  and  control  of  the  chauffeur.  He 
took  some  friends  for  a  ride  to  Frankfort,  stopped  once  on  the 
way  and  had  some  drinks,  then  went  to  a  hotel  at  Frankfort 
and  all  had  drinks,  and  started  back  for  Utica.  On  the  way 
and  at  about  eleven-twenty-five  p.  m.  met  a  car,  the  head- 
Ughts  of  which  blinded  him  for  the  time  being,  and  the  car 
skidded  and  went  into  a  ditch.  Lansing  was  killed.  The 
doctor  swore  in  his  first  report  of  injury  that  Tjansing  was  in 
his  employ  when  he  was  killed;  that  he  was  in  the  habit  of 
doing  what  he  wanted  to  with  the  car  so  long  as  he  kept  his 
engagements  with  him,  which  he  always  did;  that  Lansing 
was  in  his  employment  all  of  the  time,  day  and  night;  that 
he  paid  him  twenty  dollars  a  week.  The  following  taken 
from  the  doctor's  testimony  shows  what  he  considered  his 
contract  with  the  deceased,  so  far  as  his  conception  of  the  con- 
tract is  concerned:  "  Q.  On  this  occasion,  what  would  have 
been  your  attitude,  supposii^  he  came  at  twdve  o'clock,  and 
you  found  out  later  that  he  took  a  party  and  went  down  to 
Herkimer?  A.  I  wouldn't  have  said  anything  about  it,  I 
wouldn't  have  discussed  it.  I  felt  he  was  worth  more 
money  than  I  gave  him."  In  Schvitz  v.  Champion  Welding 
&  Mfg.  Co.  (194  App.  Div.  925)  we  affirmed  an  award 
by  a  divided  court.  The  evening  before  the  accident  the 
decedent  was  sent  to  look  at  a  job  of  welding;  he  was  per- 
mitted to  take  a  Ford  car  to  go  to  the  place  where  the  job 
was  located,  and  from  there  take  the  car  home  and  return 
it  in  the  morning  when  he  came  back  to  the  plant;  on  the 
way  back  in  the  morning  he  was  injured,  in  a  collision,  so 
that  he  died  from  the  injury.  Mr.  Justice  Woodwakd  wrote  a 
dissenting  opinion  in  which  Mr.  Justice  Cochrane  concurred. 
Mr.  Justice  Woodward  makes  the  point  that  the  accident 
occurred  at  seven-fifteen  a.  m.,  and  the  day's  work  did  not  com- 
mence until  seven-thirty  a.  m.,  and  that  he  was  not,  there- 
fore, engaged  in  his  regular  employment.    The  decision  of  this 
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court  was  reversed  in  the  Court  of  Appeals.  (230  N.  Y.  309.) 
The  distmction  referred  to  in  the  court  below,  as  to  the  time 
the  day's  work  commenced,  is  not  considered  by  the  Court 
of  Appeals,  the  court  saying,  McLaughlin,  J.  :  "  The  risk 
involved  in  using  the  car  to  go  to  the  place  where  he  was 
employed  on  the  occasion  referred  to  was  no  more  a  risk  of 
the  business  of  the  employer  than  it  would  have  been  had  he 
walked.*'  The  learned  judge  cites  Matter  of  Heitz  v.  Ruppert 
(218  N.  Y.  148)  in  which  Judge  Pound  writes  as  follows: 
"  But  the  statute  does  not  provide  an  insurance  against  every 
accident  happening  to  the  workman  while  he  is  engaged  in  the 
employment.  The  words  '  arising  out  of  and  in  the  course  of 
employment '  are  conjunctive,  and  relief  can  be  had  imdar  the 
act  only  when  the  accident  arose  both  '  out  of '  and  '  in  the 
course  of '  employment.  The  injury  must  be  received  (1) 
while  the  workman  is  doing  the  duty  he  is  employed  to  per- 
form, and  also  (2)  as  a  natural  incident  of  the  work.  It  must 
be  one  of  the  risks  connected  with  the  employment,  flowing 
therefrom  as  a  natural  consequence  and  directly  connected 
with  the  work."  The  claim  by  the  doctor  that  the  deceased 
was  in  his  employment  all  of  the  time  is  of  the  character 
of  the  statement  that  any  one  can  make  of  any  of  his  servants 
hired  by  the  week,  month  or  year.  But  the  liability  of  the 
respondent  insurance  company  is  founded  upon  contract;  this 
third  party  is  a  party  to  that  contract  and  can  be  held  only 
so  far  as  the  employment  is  covered  by  that  contract. 
(SabaUUi  v.  De  RoberHs,  192  App.  Div.  873;  affd.,  230  N.  Y. 
592.)  The  insurance  carrier  makes  his  contract  upon  the 
basis  of  a  physician's  chaufifeur.  The  duties  such  chauffeur 
is  to  perform  and  the  risks  he  will  encounter  in  the  performance 
of  that  duty  are.  known — at  least  can  be  comprehended  at 
their  worst.  Does  it  include  joy  riding?  I  fail  to  see  it. 
The  finding  of  the  Industrial  Commission  should  be  confirmed. 

Decision  unanimously  aflSrmed. 

App.  Div.— Vol.  CXCVI.        43 
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Before  State  Industrial  Commission,  Respondent. 
In  the  Matter  of  the  Claim  of  Anna  McCloskey,  Widow, 
Respondent,  for  Compensation  under  the  Workmen's  Com- 
pensation Law,  for  the  Death  of  Daniel  McCloskey,  v. 
Richard  Hellmann,  Inc.,  Employer,  and  Zurich  General 
Accident  and  Liability  Insurance  Company,  Ltd., 
Insm-ance  Carrier,  Appellants. 

Third  Department.  May  4,  1921. 

Workmen's  Compensation  Law  —  accident  arising  out  of  and  in 
course  of  employment  —  driver  of  motor  truck  f allinir  from  seat 
while  truck  was  being  operated  by  assistant  —  abandonment  of 
employment. 

The  death  of  a  foreman  of  motor  trucks,  caused  by  a  fall  while  the  tmok 
was  in  motion,  arises  out  of  and  in  the  course  of  hia  employmeiA  where 
it  appears  that  he  and  another  driver  wen  taking  a  k>aded  truck  from 
one  point  to  another,  that  the  two  men  alternated  in  operating  the  truck, 
that  at  the  time  of  the  accident  decedent's  assistant  was  driving  the 
truck,  and  that  decedent  sat  beside  him  resting  and  dozing  when  he  was 
thrown  therefrom  as  the  driver  suddently  turned  the  machine. 

The  decedent  at  the  time  of  the  accident  was  at  his  post  of  duty  and, 
according  to  the  duties  of  the  two  men,  in  his  proper  place,  Siud  there 
was  no  abandonment  of  his  employment  though  at  the  time  of  the  accident 
he  was  dozing. 

Appeal  by  the  defendants,  Richard  Hdhnann,  Inc.,  and 
another,  from  an  award  and  order  of  the  State  Industrial 
Commission,  entered  in  the  New  York  office  of  said  Com- 
mission on  the  23d  day  of  September,  1920. 

Alfred  W.  Andrews  [Charles  B,  Stdlivan  of  counsel],  for  the 
appellants. 

Charles  D.  Newton,  Attomey-General  [E,  C.  Aiken,  Dejmty 
Attomey-General,  of  counsel],  for  the  respcxidents. 

KiLEY,  J.: 

The  claimant  is  the  widow  of  Daniel  McCloskey  who  was 
killed  by  falling  from  an  auto  truck  near  Clarksville,  N.  J., 
on  the  4th  day  of  August,  1920.    The  car  passed  over  him. 
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he  was  taken  to  a  hospital  in  Trenton,  N.  J.,  and  died  the 
following  day.  His  widow  made  a  claim  for  compensation 
for  herself  and  three  minor  children.  She  was  awarded 
compensation  as  prayed  for  in  her  petition.  The  employer 
was  in  bnsinesfi  in  New  York.  The  deceased  was  a  foreman 
of  trucks  and  on  the  day  in  question,  he,  with  another 
chauffeur,  started  with  a  loaded  truck  for  Baltimore  and 
Washington.  The  survivor  of  the  two  operating  this  truck 
says  that  their  duties  were  interchangeable;  they  spelled  each 
other  driving  the  auto,  looked  out  for  any  emergency  that 
might  arise  while  one  was  at  the  wheel  and  the  other  on  the 
seat  beside  him.  McCloskey  took  the  wheel  when  they 
commenced  the  journey;  he  had  driven  about  half  way  from 
New  York  to  Philadelphia,  when  he  gave  the  wheel  to  his 
partner  and  was  sitting  on  the  left  side  of  the  seat.  McCloskey 
had  dozed  at  times  after  he  left  the  whed  and  before  the 
accident;  at  such  times  he  would  jerk  in  his  seat.  Immediately 
before  the  accident  the  car  was  going  at  the  rate  of  fifteen 
miles  an  hour;  the  evidence  is  that  McCloskey  was  dozing, 
and  a  car  with  bright  headlights  came  from  the  opposite 
direction,  and  blinded  Wershing,  McCloskey 's  partner;  he 
swimg  to  the  right.  The  following  question  asked  by  counsel 
for  the  carrier  upon  the  hearing,  of  the  driver,  and  his  answer 
states  what  may  be  fairly  considered  the  fact:  "  Q.  It  [mean- 
ing auto]  didn't  swerve  then,  you  gave  it  a  swing?  A.  A 
sudden  jerk,  and  I  suppose  he  fell  off."  Appellants  resist 
payment  of  the  award  upon  the  sole  ground  that  the  accident 
did  not  arise  out  of  and  in  the  course  of  employment,  and 
say  in  the  brief:  *'  having  been  caused  by  deceased  falling 
off  the  truck  due  to  his  dozing  or  falling  asleep,  an  accidental 
cause,  originating  in  the  voluntary  unconsciousness  of  the 
deceased."  The  Commission  did  not  find  that  deceased  was 
either  dozing  or  sleeping;  appellants  urge  that  it  should  have 
so  found.  Wershing  used  the  word  "  sleep  "  frequently  when 
testifying,  but  explained  as  frequently  that  he  did  not  mean 
sleeping,  and  gave  the  distinction  between  the  practical  effect 
of  the  condition  as  represented  by  the  two  words.  According 
to  the  definition  given,  "  dozing  "  does  not  mean  "  sleeping."  If 
the  award  can  be  sustained,  it  can  be  so  sustained  with  the  words 
out  of  it  as  well  a^  if  the  word  "  doze  "  ww  incorporated.    I 
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think  the  award  can  be  sustained  unless  we  are  foreclosed  by  the 
holding  in  Matter  of  Gifford  v.  PaUeraony  Inc.  (222  N.  Y.  4),  upon 
which  appellants  rely.  In  that  case  claimant's  intestate  was 
employed  as  a  night  watclmian  on  the  premises  of  his  employer ; 
time  clocks  were  stationed  in  different  parts  of  the  buildings; 
in  the  front  of  the  building  there  was  a  chute  from  the  second 
floor  to  the  pavement;  the  watchman  placed  a  chair  near  the 
mouth  of  the  chute,  sat  down  and  fell  asleep.  He  toppled 
over,  chair  and  self  went  down  the  chute  to  the  pavement, 
resulting  in  fatal  injuries;  the  claimant  had  an  award  which 
was  affirmed  by  this  court.  (179  App.  Div.  420.)  The  Court 
of  Appeals  reversed  the  award  and  in  so  doing  said:  ^'  He  was 
employed  to  watch  the  premises.  Instead  of  doing  so  he  pre- 
pared for  himself  a  comfortable  position  and  slept.  If,  in  con- 
nection with  his  employment,  he  was  authorized  or  permitted  to 
procure  a  chair  and  spend  a  portion  of  his  time  therein '  dozing 
off  '  in  the  doorway,  it  was  not  shown  before  the  Ciommission." 
The  Ck>urt  of  Appeals  found  he  had  abandoned  his  employ- 
ment. The  facts  and  circmnstances  in  the  present  case  are  not 
at  all  similar  to  the  Gifford  Case  (supra).  The  injured  man 
was  at  his  post  of  duty  and  according  to  the  description  of 
the  duties  of  the  two  men  in  their  respective  positions,  had 
to  stay  where  he  was  when  he  fell.  There  was  no  physical 
abandonment  of  his  employment.  The  Commission  cannot 
be  called  to  account  for  taking  the  version  of  the  only  living 
witness  as  to  the  cause  of  the  injury,  when  coimsel  for  the 
carrier  said  to  him:  ''  It  didn't  swerve  then,  you  gave  it  a 
swing?  "  he  answered  by  telling  what  giving  "  it  a  swing  " 
did;  he  said,  "  A  sudden  jerk,  and  I  suppose  he  fell  off."  What 
witness  meant  was,  that  the  swing  he  gave  the  truck  caused 
a  "  sudden  jerk  "  and  that  McCloskey  fell  off.  The  evidence 
presented  a  question  of  fact.  Under  section  20  of  the  Work- 
men's Compensation  Law  (as  amd.  by  Laws  of  1919,  chap. 
629),  the  decision  is  final.    The  award  should  be  aflBrmed 

Award  unanimously  affirmed. 
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Edith  M.  Baylies,  Respondent,  v.  Gustavus  Baylies,  Jb., 

Appellant. 

Second  Department,  May  6,  1921. 

Huiband  and  wife  —  dirorce  —  decree  for  alimony  granted  by  default 
on  personal  serrice  in  foreign  State  on  non-resident  under  order 
for  publication  is  invalid  —  essentials  of  due  process  of  law  for 
money  Judgment. 

A  provision  for  alimony  in  a  decree  for  divorce,  granted  by  default  agamst 
a  nonnresident  defendant  served  personally  without  the  State  under  an 
order  for  publication,  and  a  money  judgment  entered  thereon  are  invalid. 

In  a  divorce  action  the  court  has  no  power  to  decree  alimony  or  even  costs 
against  a  non-resident  defendant,  who  is  served  by  publication  or  service 
without  the  State  and  does  not  appear. 

Service  within  the  State  or  a  voluntary  appearance  constitutes  the  essen* 
tials  of  due  prooess  of  law  for  a  money  judgment. 

Ejdllt,  J.,  dissents,  with  mem<M«ndum. 

Appeal  by  the  defendant,  Gnstavns  Baylies,  Jr.,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  coimty  of  Kings 
on  the  17th  day  of  January,  1921,  which  denied  a  motion 
by  defendant  (appearing  specially)  to  vacate  the  alimony 
provision  of  a  decree  of  divorce  made  July  23,  1889,  for 
support  of  the  wife  and  son,  with  leave  in  case  of  defend- 
ant's default,  to  enter  a  money  judgment  therefor;  also  to 
vacate  a  money  judgment  upon  such  award  of  alimony  entered 
December  7,  1920. 

Plaintiflf  and  defendant  were  married  in  Brooklyn  on 
June  13,  1882.  After  bu1;h  of  a  son  the  defendant  in  1889 
left  Brooklyn  and  journeyed  in  the  west.  This  was  followed 
by  the  wife's  suit  for  divorce  in  the  Supreme  Court,  Kings 
county.  On  April  18,  1889,  an  order  for  pubUcation  of 
the  slunmons  was  granted  upon  an  affidavit  that  defendant 
was  then  in  Ohio.  The  summons  was  personally  served 
on  defendant  in  Ohio,  who  defaulted,  and  on  July  23,  1889, 
judgment  was  rendered  for  divorce,  also  granting  alimony, 
with  a  power  to  enter  up  a  money  judgment  for  unpaid  arrears 
of  alimony.    A  certified  copy  of  the  judgment  appears  to 
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have  been  mailed  to  defendant  in  Ohio;  the  receipt  thereof 
is  confirmed  by  defendant's  letters.  No  alimony  was  paid. 
A  money  judgment  was  entered  for  $21,603.20.  In  the 
meantime  defendant  had  married  in  Ohio.  Defendant's 
motion  to  vacate  this  judgment  and  the  aUmony  provision 
of  the  divorce  decree  was  denied,  from  which  he  appeals. 

Dean  Potter,  for  the  appellant. 

Clark  A.  Wick,  for  the  respondent. 

Putnam,  J.: 

So  much  of  this  decree  as  directs  payment  of  alimony 
is  in  question.  Could  it  bind  an  absentee?  Can  a  money 
judgment  thus  taken  by  default  stand  because  it  is  a  part  of 
divorce  proceedings,  or  must  jurisdiction  be  acquired  by 
personal  service,  as  in  ordinary  money  judgments?  Such 
a  default  judgment  has  two  aspects.  If  in  the  proper  form  it 
can  effectively  dissolve  the  matrimonial  status.  But  so  far 
as  it  piuT)orts  to  make  one  not  served  within  the  State  pay 
money  the  court  has  exceeded  its  powers.  The  absent  defend- 
ant may,  therefore,  accept  the  sto^z^s  decreed,  even  by  his 
remarriage,  without  binding  himself  to  pay  the  money  so 
adjudged.  {Rigney  v.  Rigney,  127  N.  Y.  408;  RundU  v.  Van 
Irvwegan,  9  Civ.  Proc.  Rep.  328.)  Without  an  appearance, 
the  jurisdiction  stops,  when  it  dissolves  the  marriage,  and 
incidentally  disposes  of  the  custody  of  those  children  who 
are  within  the  jurisdiction,  without  power  to  decree  alimony 
or  even  costs.  (Cooley  Const.  Lim.  [7th  ed.]  584,  585;  Black 
Judg.  [2d  ed.]  §  933;  Lynde  v.  Lynde,  162  N.  Y.  405;  Burch  v. 
Burch,  116  App.  Div.  865;  Bunnell  v.  Bunnell,  25  Fed.  Rep. 
214,  216.)  The  case  of  Rigney  v.  Rigney  (supra)  controls  the 
ruling  in  Scragg  v.  Scragg  (63  Him,  633;  18  N.  Y.  Supp.  487.) 

Service  within  the  State  or  a  voluntary  appearance  con- 
stitutes the  essentials  of  due  process  of  law  for  a  money 
judgment.  (Freem.  Judg.  [4th  ed.]  §  567.)  Hence,  even  for 
its  own  courts,  no  State  can  pass  a  law  dispensing  with  these 
requisites.  Such  attempted  exercise  of  State  power  would 
violate  section  1  of  the  Fourteenth  Amendment  of  the  Federal 
Constitution.     (McGuinness  v.  McGuinness,  72  N.  J.  Eq.  381.) 
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We,  therefore,  reverse  the  order  and  grant  defendant's 
motion,  but  without  costs. 

Blackmar,  p.  J.,  Mills  and  Jaycox,  JJ.,  concur;  Kjelly, 
J.,  dissents  upon  the  ground  that  the  defendant  by  his  accept- 
ance of  the  decree  and  his  acts  thereunder  for  the  past  thirty 
years  is  estopped  from  now  questioning  its  validity. 

Order  reversed  and  motion  granted. 


In  the  Matter  of  the  Application  of  Frsdebick  A.  Ejmball, 
as  Treasurer  of  the  Village  of  Garden  City,  Appellant,  for 
a  Writ  of  Mandamus  Addressed  to  William  A,  Luyster, 
as  Treasurer  d  the  County  of  Nassau,  Respondent. 

Second  Department,  May  6,  I02I. 

Taxation  —  dlTislon  of  income  tax  among  towns  and  ymageB  under 
Tax  Law,  §  382,  as  amended  by  Laws  of  1920,  chapter  694  — 
mandamus  not  proper  remedy  to  comi>el  county  treasurer  to 
pay  share  to  yiUage  where  distribution  has  been  made. 

Income  taxes  coming  into  the  possession  of  a  county  treasurer  after  May  10, 
1920,  should  be  distributed  under  section  382  of  the  Tax  Law,  as  amended 
by  chapter  694  of  the  Laws  of  1920,  which  g^ives  to  incorporated  villages 
within  a  town  a  certain  percentage  of  the  income  tax,  notwithstancMng 
the  county  treasurer  had  apportioned  the  tax  for  1920  before  the  act 
as  amended  took  effect. 

But  where  the  county  treasurer  has  actually  paid  out  the  money  according 
to  said  apportionment,  mandamus  is  not  the  proper  remedy  to  compel 
the  payment  to  a  village  of  its  share  under  section  382  of  the  Tax  Law, 
as  amended. 

Appeal  by  the  petitioner,  Frederick  A.  Kimball,  from  an 
order  of  the  Supreme  Court,  made  at  the  Nassau  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Nassau  on  the  3d  day  of  March,  1921,  denying  petitioner's 
motion  for  a  writ  of  mandamus  to  require  the  county  treasurer 
of  Nassau  county  to  pay  to  the  treasurer  of  the  village  of 
Garden  City  $9,425.80,  or  the  proportion  due  to  that  village 
from  the  fifty  per  centum  of  the  State  income  tax  collections 
under  section  382  of  the  Tax  Law,  as  added  by  chapter  627 
of  the  Laws  of  1919,  and  amended  by  chapter  694  of  the 
Laws  of  1920. 
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In  October,  1919,  the  Nassau  county  officials  made  up 
the  budget  for  the  coming  year.  As  the  county  treasiurer 
had  been  advised  that  $198,174  was  the  estimated  share  of 
the  State  income  tax  that  would  be  payable  to  Nassau  county, 
he  apportioned  this  credit  to  the  towns  of  Nassau  county  as 
follows:  Hempstead,  $105,135;  Oyster  Bay,  $41,277;  North 
Hempstead,  $51,762. 

These  credits  were  entered  for  the  taxes  to  become  payable 
in  the  spring  of  1920. 

However,  on  May  10,  1920,  the  Legislature  amended 
section  382  of  the  Tax  Law  (Laws  of  1920,  chap.  694)  so  as  to 
give  a  village  within  a  town  a  part  of  such  income  tax  moneys 
to  be  divided  in  the  proportion  that  the  assessed  valuation 
of  village  real  property  bears  to  the  total  valuation  of  the 
real  property  in  such  town,  including  such  village. 

The  State  Comptroller's  payments  to  the  coimty  treas- 
urer on  accoimt  of  income  tax  in  1920,  were:  Jime  4,  1920, 
$176,198.72;  October  4,  1920,  $22,024.84;  December  31,  1920, 
$2,753.10;  total,  $200,976.66. 

In  January,  1921,  the  village  of  Garden  City  applied  for 
this  writ,  in  which  $9,425.80  was  set  forth  as  the  proper  sum 
due  it  under  this  1920  amendment. 

C.  Walter  Randally  for  the  appellant. 

H.  Stewart  Mc  Knight,  for  the  respondent. 

Putnam,  J.: 

In  our  opinion  ^e  act  of  1920  superseded  the  method 
of  dividing  income  tax  moneys  under  the  statute  of  1919,  by 
its  recognition  of  incorporated  villages  as  entitled  to  a  ratable 
share.  That  State  moneys  coming  to  the  county  after 
May  tenth  were  to  be  distributed  under  this  later  act.  When 
in  October,  1919,  the  Comptroller's  future  estimate  became 
incorporated  in  the  county  budget,  both  his  aggregate  figure, 
and  the  method  of  town  apportionment  by  dividing  these 
credits,  were  necessarily  provisional,  being  dependent  on 
the  law  remaining  unchanged.  But  after  division  and  appli- 
cation of  these  funds  to  the  Nassau  towns,  even  if  the  dis- 
tribution is   not   correct   by  reason   of  an  over   credit   to 
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Hempstead;  as  a  town  containing  a  village,  the  funds  no  longer 
are  in  the  county  treasury  for  paym^it  a  second  time.  The 
moneys  have  been  applied  to  reduce  taxation  of  the  entire 
town,  and  it  would  be  vain  and  fruitless  to  compel  by  man- 
damus a  second  payment  of  part  of  same  proceeds  to  a  con- 
stituent village  of  that  town.  Mandamus,  therefore,  is  not  the 
proper  remedy.  {People  v.  Supervisore  of  Greene,  12  Barb.  217; 
Public  Service  Commission  v.  International  R.  Co.,  224  N.  Y. 
631.) 

The  present  inequality  could  perhaps  be  redressed  by 
future  action  of  the  supervisors,  or  may  in  other  ways  be 
properly  remedied.  ' 

The  order  is,  therefore,  afiirmed,  but  without  costs 

Blackmar,  p.  J.,  Mills,  Kelly  and  Jaycox,  JJ.,  concur.  . 
Order  afiirmed,  without  costs. 


In  the  Matter  of  the  Appraisal  of  the  Estate  of  Gerard 
Beekman,  Deceased,  under  the  Acts  Relative  to  the  Taxable 
Transfers  of  Property. 

The  Beekman  Family  Association  and  Others,  Appellants; 
The  Comptroller  of  the  State  of  New  York, 
Respondent. 

Second  Department,  May  6,  1921. 

Taxation  —  transfer  tax  —  transfer  of  property  to  membenihip  cor- 
poration, gMng  preference  to  membera  of  testator's  family  but 
organised  principally  for  charitable  purposes  is  exempt. 

Property  transferred  to  a  membership  corporation  is  exempt  from  the 
transfer  tax  under  section  221  of  the  Tax  Law,  though  preference  is  given 
in  the  charter  of  the  corporation  tonnembers  of  the  testator's  family, 
where  the  objects  of  the  corporation  are  not  solely  directed  to  the  benefit 
of  said  members,  but  others  than  members  of  testator's  family,  and  are 
for  such  charitable,  benevolent  and  religious  uses  as  the  directors  shall 
deem  proper  and  desirable,  for  said  corporation  is  a  charitable  cori>oration 
within  the  meaning  of  the  Tax  Law  relating  to  taxable  transfers. 

Appeal  by  the  Beekman  Family  Association  and  others 
from  an  order  of  the  Surrogate's  Court  of  the  county  of  Nassau 
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entered  in  the  office  of  the  clerk  of  said  court  on  December 
31;  1920;  affirming  an  order  entered  m  said  clerk's  office 
January  20,  1920,  fixing  the  transfer  tax  on  the  estate  of 
Gerard  Beekman,  deceased. 

Herbert  L.  Fordhanhy  for  the  appellants. 
James  N.  Gehrig,  for  the  respondent. 

Rich,  J.: 

The  executors  of  the  estate  of  Gerard  Beekman,  and  the 
Beekman  Family  Association,  a  corporation  formed  under  the 
Membership  Corporations  Law,  claim  exemption,  under  section 
221  of  the  Tax  Law,  from  the  paynient  of  a  transfer  tax,  on 
the  ground  that  the  Beekman  Family  Association  is  a  chari- 
table corporation.  The  Comptroller  contends  that  the  objects 
of  the  corporation  are  selfish  and  private,  and  the  acting 
surrogate  has  held  that  the  objects  of  testator's  beneficence 
were  limited  to  his  own  kin,  and  the  corporation  is  not  a  chari- 
table corporation.     (114  Misc.  Rep.  73.) 

The  character  of  the  corporation  in  question  is  to  be  deter- 
mined by  an  examination  of  the  purposes  for  which  it  was  organ- 
ized as  stated  in  its  articles  of  incorporation.  They  are  six  in 
number,  four  of  which  may  be  considered  as  providing  for  bene- 
factions to  members  of  the  Beekman  family.  The  fifth  pro- 
vides for  the  support,  maintenance  and  education  of  a  person 
or  persons  other  than  members  of  the  Beekman  family  and  "  to 
contribute  towards  the  maintenance  of  educational  institutions 
otherwise  than  for  the  education  of  members  of  the  Beekman 
family,  and  to  contribute  to  charitable  and  benevolent  uses 
and  to  religious  purposes,  as  from  time  to  time  the  Board  of 
Directors  shall  deem  proper  and  desirable."  While  the  objects 
of  the  corporation  contained  in  the  first  four  subdivisions  of  para- 
graph 2  of  the  articles  of  incorporation  might  indicate  that  it 
would  be  possible  for  the  directors  to  devote  testator's  residuary 
estate  in  part  to  private  use,  viz.,  for  the  benefit  of  members 
of  the  Beekman  family  {Matter  of  Shattuck,  193  N.  Y.  446),  it 
seems  to  me  that  the  articles  of  incorporation  have  been  so 
framed  as  to  indicate  merely  an  intention  to  give  a  preference 
to  members  of  that  family.  This  does  not  preclude  it  from 
possessing  the  character  of  a  charitable  corporation.     (Matter 


Digitized  by 


Googk 


Matter  of  Beekman.  683 


App.  Div.  681]  Seeond  Department,  May,  1981. 

of  MacDowelly  217  N.  Y;  454.)  l^e  objects  of  the  corporation 
are  not  solely  directed  to  benefiting  members  of  the  Beekman 
family,  but  others  than  members  of  that  family,  and  for  such 
charitable,  benevolent  and  rehgious  uses  as  the  directors 
shall  deem  proper  and  desirable.  As  pointed  out  by  Judge 
Cakdozo  in  Butterworlh  v.  Keeler  (219  N.  Y.  446,  450),  the 
Shattuck  Case  (supra)  lays  down  no  principle  of  large  and  gen- 
eral appKcation.  It  defines  the  meaning  of  a  particular  will, 
and  later  cases  have  held  that  it  must  be  limited  to  its  special 
facts.  (Citing  cases.)  The  question  is  not  what  the  board 
of  directors  of  this  corporation  may  do  with  its  property,  but 
what  its  articles  of  incorporation  authorize.  Broad  authority 
is  conferred  upon  the  directors  for  the  application  of  its  funds  for 
charitable,  benevolent  and  religious  purposes,  for  the  abuse  of 
which  they  are  answerable,  and  against  which  the  corporation 
is  adequately  protected.  It  follows,  I  think,  that  the  Beekman 
Family  Association  is  a  charitable  corporation  within  the 
meaning  of  the  acts  relative  to  the  taxable  transfers  of 
property,  and,  as  such,  exempt  from  the  transfer  tax. 

The  order  of  the  Surrogate's  Court  of  Nassau  county  must, 
therefore,  be  reversed,  and  the  case  remitted  to  said  court 
for  the  entry  of  an  order  to  conform  with  this  opinion,  with 
ten  dollars  costs  and  disbursements  to  the  executors,  payable 
out  of  the  estate. 

Putnam,  J.,  concurs  in  separate  opinion;  Blackmar,  P.  J., 
Mills  and  Kelly,  JJ.,  concur  in  both  opinions. 

Putnam,  J.  (concurring): 

The  preference  for  Uneal  descendants  of  William  Beekman 
in  the  articles  of  incorporation  of  the  Beekman  Family 
Association,  a  membership  corporation  formed  in  1910,  is 
seriously  urged.  Does  such  a  preference  for  members  of 
a  family  clan  take  such  corporation  out  of  the  religious, 
educational  and  altruistic  purposes  excepted  from  transfer 
taxation  under  section  221  of  the  Tax  Law?  Such  a  restricted 
view  would  subject  to  the  burden  of  taxation  some  of  the 
oldest  charity  foundations.  In  the  year  1386  William  of 
Wickham  founded  New  College  at  Oxford.  He  was  the  first 
in  England  to  provide  for  the  founder's  own  kindred,  *'  ordering 
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that  his  own  kinsmen  should  be  preferred  before  others." 
Not  only  was  it  valid,  but  it  served  as  a  pattern  for  others. 
Thus  in  his  Chiu-ch  History,  Thomas  Fuller  says:  "  Ad  as 
this  Wickham  was  the  first  in  that  kind  so  provident  for  his 
kindred,  his  practice  has  since  been  precedential  to  some 
other  colleges,  as  the  statutes  of  this  House  are  generally 
a  direction  to  other  later  foimdations."  (Vol.  I  [ed.  1842], 
p.  454.)  The  lineal  descendants  of  one  dead  250  years  have 
become  so  dispersed  as  hardly  to  be  within  the  range  of 
"  kindred  "  of  this  testator.  But  even  a  preference  for  the 
testator's  personal  family  and  his  descendants  in  a  narrower 
sense,  if  within  the  objects  of  the  trust,  does  not  take  away  the 
character  of  a  charitable  gift.  {Matter  of  MacDowellj  217 
N.  Y.  454;  Matter  of  Robinson,  203  id.  380,  382;  Darcy  v. 
KeUey,  153  Mass.  433;  Penn  v.  Carey,  24  How.  [U.  S.]  465.) 
The  wide  and  comprehensive  exemptions  by  section  221  of 
the  Tax  Law  I  think  cover  this  residuary  bequest,  and,  there- 
fore, I  concur  for  reversal. 

Blackmar,  p.  J.,  Mills  and  Kelly,  JJ.,  concur. 

Order  of  the  Surrogate's  Court  of  Nassau  county  reversed, 
and  case  remitted  to  said  court  for  the  entry  of  an  order  to 
conform  with  opinion  by  Rich,  J.,  with  ten  dollars  costs  and 
disbursements  to  the  executors  payable  out  of  the  estate. 


David  J.  Tysen  and  Others,  Appellants,  v.  Cedar  Grove 
Beach  Corporation,  Respondent. 

Second  Department,  May  6,  1021. 

Deeds  —  conveyance  to  low- water  mark  of  navigable  water  with 
reserration  of  fishery  with  right  to  use  beach  —  reierratioii 
construed  not  to  give  right  in  upland. 

A  reservation  in  a  deed  which  purported  to  grant  lands  to  low-water  mark 
in  the  county  of  Richmond,  of  "  the  fishery  and  the  right  to  use  the  beach 
in  front  of  said  premises  for  all  fishing  puri>oses,"  construed  not  to  give 
to  the  grantor  or  his  successors  in  title  any  rights  in  the  upland  above 
high-water    mark. 

The  word  "  fishery  "  cannot  be  construed  as  giving  any  right  in  the  upland. 
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Appeal  by  the  plaintiffs,  David  J.  Tysen  and  others, 
from  so  much  of  a  judgment  of  the  Supreme  Court  in  favor  of 
the  defendant,  entered  in  the  office  of  the  clerk  of  the  county 
of  Richmond  on  the  4th  day  of  December,  1919,  on  the  decision 
of  the  court  rendered  after  a  trial  at  the  Richmond  Special 
Term,  as  limits  then-  right  of  fishery  and  the  use  of  the  beach 
in  front  of  the  premises  of  the  defendant,  for  all  fishing  pur- 
poses, to  the  land  below  high-water  mark. 

On  the  28th  of  June,  1847,  one  Tysen,  ancestor  of  the 
plaintiffs,  conveyed  to  Harriet  Lord,  predecessor  in  title 
of  the  defendant,  a  plot  of  ground  in  Richmond  county 
bounded  upon  the  south  side  by  low-water  mark  on  the  bay  of 
New  York,  reserving,  however,  to  the  said  Tysen,  his  heirs 
and  assigns,  to  his  and  their  own  use  forever,  "  the  fishery 
and  the  right  to  use  the  beach  in  front  of  said  premises  for 
all  fishing  purposes."  All  of  the  deeds  in  the  defendant's 
chain  of  title,  down  to  and  including  the  year  1913,  contained 
the  same  reservation.  In  that  year  the  defendant  became 
the  owner  of  a  portion  of  such  water  front  property,  the 
remainder  having  been  previously  conveyed  to  a  third  party 
to  whom  the  plaintiffs,  for  a  consideration,  released  their 
asserted  fishery  right  in  the  parcel  so  conveyed.  The  premises 
conveyed  to  the  defendant  are  inclosed  with  a  fence,  and 
there  are  erected  thereon  a  number  of  bungalows  above  high- 
water  mark,  occupied  by  tenants,  who  have  the  right  to  remove 
them  at  the  expiration  of  the  tenancy.  The  plaintiffs,  claiming 
that  they  were  entitled  to  the  right  of  fishery  and  to  the 
use  of  the  beach,  brought  this  action  in  equity  against  the 
defendant  to  have  such  rights  ascertained,  and  to  compel 
the  defendant  to  account  for  the  rents  and  profits  of  the 
fishery,  to  oust  the  defendant  from  possession  of  the  fishery 
and  from  the  beach  in  front  of  the  premises,  to  restore  the 
plaintiffs  to  possession  of  the  same,  to  remove  all  structures 
and  other  impediments  obstructing  the  plaintiffs  in  the  enjoy- 
ment of  their  rights,  and  for  other  relief. 

The  defendant  answered,  setting  up  the  affirmative  defense 
of  abandonment  by  the  plaintiffs  and  of  adverse  possession 
by  the  defendant.  The  case  came  on  for  trial  at  Special  Term, 
and  a  decision  was  rendered  that  the  plaintiffs  were  entitled 
to  a  reasonable  and  adequate  right  of  way  from  one  of  the 
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public  highways  of  the  city  to  high-water  mark  over  the  land 
of  the  defendant  for  the  purpose  of  the  enjoyment  of  the  fishery, 
and  adjudging  that  the  plaintiffs  were  the  owners  of  the 
fishery  and  had  the  right  to  use  the  land  behw  high-^watsr 
mark  in  front  of  the  defendant's  premises  for  all  fishing  purposes. 

Howard  R,  Bayne,  for  the  appellants. 

John  G.  Clarkf  for  the  respondent. 

Kellt,  J.: 

It  will  be  noted  that  the  decision  of  the  court  limits 
the  plaintiffs'  right  to  use  the  land  to  the  part  below  high- 
water  mark.  The  contention  of  the  plaintiffs  is  that  the 
reservation  in  the  deeds  gave  them  the  right  to  use,  for  all 
fishing  purposes,  any  portion  of  the  sandy  waste  lying  above 
high-water  mark,  which  they  say  might  be  denominated 
a  beach;  that  the  bungalows  interfered  with  this  right;  and 
that,  therefore,  the  judgment  did  not  give  to  them  the  full 
measure  of  relief  to  which  they  are  entitled. 

It  appears  on  the  record  that  these  fishery  rights  asserted 
by  the  plaintiffs  have  not  been  used  for  about  seventy  years. 
The  learned  justice  at  Special  Term,  however,  found  against 
the  defense  of  abandonment  and  adverse  possession;  and 
as  the  defendant  has  not  appealed,  these  questions  are  not 
before  us  on  this  record. 

It  is  provided  in  the  Conservation  Law  (§  329,  as  added  by 
Laws  of  1912,  chap.  318,  and  amd.  by  Laws  of  1913,  chap.  54): 
"  Fish,  except  shad,  in  Raritan  bay  or  waters  adjacent  thereto  in 
Richmond  coimty  shall  not  be  taken  except  by  angling.  Shad 
shall  not  be  taken  except  by  pounds  or  drifting  shad  nets 
from  March  fifteenth  to  Jime  fifteenth,  both  inclusive." 
It,  therefore,  appears  that  this  reserved  right  of  fishery  and 
use  of  the  beach  for  fishing  purposes  is  of  little  or  no  value 
to  the  plaintiffs  except  for  the  purpose  of  selling  the  same 
to  the  defendant;  whatever  it  was,  it  has  not  been  used  or 
asserted  for  more  than  seventy  years,  and  the  prohibitory 
statutes  and  changed  conditions  in  the  locality  make  the 
alleged  right  of  no  practical  use  to  any  one.  As  a  rule  courts 
of  equity  do  not  enforce  such  shadowy  and  unsubstantial 
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rights,  leaving  the  parties  to  their  remedy  at  law.  But 
the  judgment  in  this  case  adjudicates  that  they  exist  but 
limits  them  to  the  beach  in  front  of  the  defendant's  upland 
and  grants  the  plaintiffs  a  right  of  way  over  defendant's  land 
to  reach  the  beach  for  the  purpose  of  enjoyment  of  the  rights 
so  adjudicated.  The  defendant  does  not  appeal,  but  the 
plaintiffs  are  not  satisfied,  contending  that  they  have  rights 
in  defendant's  upland  above  high-water  mark. 

The  language  of  the  reservation  in  the  deed  of  1847  gives 
the  plaintiffs  no  ri^t  in  the  upland.  Some  confusion  has 
been  introduced  in  the  record  by  the  use  of  the  words  "  sand 
waste,"  "sand  dunes,"  "sandy  beach,"  which  are  not  found 
in  the  reservation  in  the  deed.  When  Tysen,  the  grantor, 
in  1847  conveyed  the  premises  to  Lord,  defendant's  predecessor 
in  title,  he  conveyed  not  only  the  upland  owned  by  him, 
but  he  assmned  to  convey  the  land  between  high  and  low- 
water  mark,  the  "  beach  "  in  the  ordinary  and  legal  inter- 
pretation of  the  word.  {Trustees  of  East  Hampton  v.  Kirk, 
68  N.  Y.  459.)  His  deed  describes  the  property  by  metes 
and  bounds,  the  line  running  to  the  water  extends  "  to  ordinary 
low  water  mark;  thence  along  the  Beach  *  *  *  to  the 
northerly  side  of  a  ditch,"  etc.  Tysen  had  no  title  to  the 
beach  between  high  and  low-water  mark;  that  constituted  the 
foreshore.  But  he  assumed  to  convey  it,  and  his  grantee 
in  1847  might  assert  that  as  to  her  his  right  to  use  the 
foreshore  was  gone.  If  he  landed  upon  it  or  deposited  his 
nets  or  boats  on  the  foreshore  she  might  assert  that  he  had 
conveyed  that  right  to  her.  Therefore,  he  reserves  to  him- 
self, his  heirs  and  assigns,  "  the  fishery  and  the  right  to  use 
the  beach  in  front  of  said  premises  for  all  fishing  purposes." 
He  did  not  reserve  any  upland  or  right  in  the  upland.  If  he 
had  a  fishing  hut  on  some  part  of  the  upland,  the  location 
of  which  is  extremely  indefinite  and  which  disappeared  half 
a  century  ago,  he  did  not  reserve  it  in  the  conveyance.  Nor 
did  he  reserve  "  sand  dunes,"  or  "  beach,"  or  "  sandy  waste; " 
he  reserved  the  right  to  use  the  "  beach  in  front  of  said 
premises "  which  he  had  assmned  to  convey  —  the  land 
between  high  and  low-water  mark.  I  think  this  is  the  plain 
meaning  of  the  reservation.  Tysen  and  his  successors  in 
title,  including  the  plaintiff,  have  acquiesced  in  this  inter- 
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pretation  for  more  than  fifty  years.  Tysen  desired  to  keep 
the  right  to  land  on  the  beach  in  front  of  the  premises  con- 
veyed. It  may  be  that  he  had  that  right  as  one  of  the 
public,  but  he  had  assumed  to  convey  it.  To  extend  this 
reservation  so  as  to  include  the  upland,  or  any  part  thereof, 
is  to  do  violence  to  the  plain  language  of  the  deed.  He 
reserved  "  the  fishery  and  the  right  to  use  the  beach  in  front 
of  said  premises."  The  word  "  fishery  "  cannot  be  construed 
as  a  right  or  easement  in  the  upland.  He  had  the  same  right 
of  fishery  as  all  other  citizens,  but  he  had  conveyed  his  right 
to  use  this  piece  of  beach  in  connection  with  his  right  to 
fish  or  catch  fish.  If  in  1847,  as  foimd  by  the  learned  justice 
at  Special  Term,  there  were  "  sa^  dunes "  or  a  hut  on 
the  "  sand  dunes,"  or  if  Tysen  was  accustomed  to  spread  his 
nets  on  the  ''  sand  dunes,"  such  dunes  were  a  part  of  the 
upland  conveyed  and  the  grantor  did  not  attempt  to  reserve 
any  right  to  the  hut  or  to  intrude  upon  any  part  of  the  upland. 

As  matter  of  fact  the  evidence  shows  that  the  present 
beach  or  foreshore  is  not  the  beach  or  foreshore  of  1847. 
That  particular  strip  is  now  some  distance  out  in  the  bay 
covert  by  water  owing  to  the  gradual  shifting  of  the  high- 
water  line  caused  by  erosion.  Coupled  with  the  fact  that 
this  reserved  right  to  use  the  beach  in  connection  with  the 
fishery  has  not  been  used  for  more  than  fifty  years,  the  wash- 
ing away  of  the  original  locus  in  quo  by  erosion  would  seem 
to  make  the  alleged  easement  or  rights  to  the  beach  reserved 
in  the  deed  of  1847  very  doubtful  and  shadowy,  but  in  any 
event  the  plaintiffs  have  failed  to  establish  any  right  in 
the  upland.  (Mulry  v.  Norton,  100  N.  Y.  424;  Siloer  v.  Wood- 
bury, 185  App.  Div.  937;  affd.,  as  modified,  230  N.  Y.  627.) 

The  judgment  should  be  affirmed,  with  costs. 

Present  —  Blackmab,  P.  J.,  Mills,  Rich,  Eellt  and 
Jaycox,  JJ. 

Judgment  unanimously  affirmed,  with  costs. 
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The  City  of  New  York,  Appellant,  Respondent,  v.  Con- 
solidated Telegraph  and  Electrical  Subway  Company, 
Respondent,  Appellant. 

First  Departanent,  May  27,  1921. 

Munieipal  corporations  —  action  to  forfeit  contract  to  construct 
subway  for  electric  lines  and  to  recover  money  due  thereunder  — 
contract  providing  that  defendant  might  retain  ten  per  cent  of 
cash  capital  invested  in  construction  and  recoup  for  deficit  for 
prior  years  —  failure  of  defendant  to  make  reports  —  construction 
paid  for  in  stock  and  bonds  —  contract  valid  —  plaintift,  after 
acquiescing,  estopped  firom  claiming  forfeiture  for  failure  to 
make  reports  —  failure  of  defendant  to  make  itemised  report 
of  construction  does  not  preclude  right  to  retain  ten  per  cent  — 
defendant  not  entitled  to  ten  per  cent  prior  to  settlement  with 
contractors  —  construction  accouni  improperly  credited  with 
sale  of  part  of  system. 

Li  an  action  by  the  city  of  New  York  for  the  forfeiture  of  the  rights  of  the 
defendant  under  certain  contracts  and  for  a  judgment  for  moneys  alleged 
to  be  due  to  the  plaintiff  it  appeared  that  the  defendant  was  to  construct 
subways  for  electric  lines  and  to  lease  the  space  therein,  with  the  right 
to  retain  profits  to  the  extent  of  ten  per  cent  per  annum  **  upon  the 
actual  oash  capital  invested  by  it  in  providing,  constructing  and  equipping 
such  subways,"  that  the  defendant  was  required  to  account  to  the  plaintiff 
for  any  surplus  profits  over  ten  per  cent,  but  was  also  entitled  to  deduct 
from  said  surplus  profits  for  any  year  any  deficit  with  respect  to  the  ten 
per  cent  ot  profits  which  it  was  entitled  to  deduct  for  previous  years;  that 
said  contract  was  authorized  under  chapter  499  of  the  Laws  of  1885 
and  ratified  by  chapter  716  of  the  Laws  of  1887;  that  it  required  the 
defendant  to  keep  books  of  account  showing  in  detaQ  all  receipts  and 
expenditures  and  to  make  and  return  a  report  thereon  to  the  comptroller 
of  the  city  on  the  first  day  of  October  of  each  year;  that  the  only  reports, 
made  during  the  years  1887-1889  were  in  the  form  of  letters  stating  that 
no  revenue  had  been  received  and  that  the  construction  was  not  complete; 
that  $40,000  only  in  cash  was  paid  into  the  company  for  stock;  that  the 
construction  of  the  subway  was  paid  for  by  stock  and  bonds  under  a 
settlement  with  the  contractors  in  1890,  and  that  the  first  formal  report 
made  by  the  defendant  in  compliance  with  the  contract  was  made  in 
1892  on  the  demand  of  the  comptroller. 

HM,  that  the  contracts,  which  were  ratified  by  the  Legislature  and  acqui- 
esced in  by  the  city  for  many  years,  are  valid  and  enforcible. 

App.  Div.— Vol.  CXCVI.        44 
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The  contracts,  especially  in  view  of  the  provisions  thereof  authorizing  a 
recoupment  by  the  defendant  on  account  of  deficits  in  profits,  plainly 
entitled  defendant  to  retain  ten  per  cent  of  the  actual  cost  to  it  of  the 
construction  of  th.e  subways  and  conduits,  and  it  was  not  limited  to  ten 
per  cent  of  the  cash  actually  paid  in  for  stock. 

The  plaintiff  having  acquiesced  in  the  violations  of  the  contracts  providing 
for  the  keeping  of  books  and  the  making  of  annual  reports  and  having 
required  the  defendant  from  time  to  time  after  such  violations  to  continue 
oonstruotion  work,  is  estopped  from  claiming  a  forfeiture  on  aooount 
of  those  omissions  of  which  its  representatives  made  no  complaint  until 
1892,  when  a  formal  report  was  demanded. 

The  fact  that  the  books  of  the  defendant  do  not  contain  an  itemized  state- 
ment of  the  cost  of  construction  but  start  with  the  settlement  in  gross 
made  with  the  contractors,  does  not  preclude  the  defendant  from  retaining 
the  ten  per  cent  provided  for  in  the  contract. 

However,  since  the  defendant  did  not  pay  anything  for  construction  until 
1890  and  then  failed  to  enter  in  its  books  an  itemized  statement  of  the 
cost  of  construction,  and  also  made  false  reports  to  the  comptroller  that 
it  did  not  receive  any  income  for  the  years  preceding,  it  was  not  entitled 
to  ten  per  cent  on  the  cost  of  construction  prior  to  1890. 

The  amount  received  by  the  defendant  for  the  sale  of  one  system  of  subways, 
which  did  not  become  effective  until  December,  1890,  should  not  have 
been  deducted  from  the  cost  of  construction  chargeable  to  that  year  for 
the  puri>ose  of  determining  the  amount  which  the  defendant  could  retain 
under  the  ten  per  cent  clause,  since  the  defendant  remained  liable  to 
account  to  the  plaintiff  for  the  profits  from  receipts  for  rentals  for  said 
system  during  that  year. 

Cross-appeals  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  Slst  day  of  August,  1916,  on  the 
report  of  a  referee. 

WiUard  S.  Allen  [John  F.  O^Brien  of  counsel,  John  P. 
O^Brien,  Corporation  Counsel],  for  the  plaintiff. 

William  N.  Cohen  [Henry  J.  Hemmens  and  Thomas  H. 
Beardsley  of  counsel,  Beardsley,  Hemmens  &  Taylor,  attorneys], 
for  the  defendant. 

Laughlin,  J.: 

This  action  which  was  commenced  on  the  29th  of  October, 
1903,  was  brought  for  the  forfeiture  of  the  rights  of  the  defend- 
ant under  contracts  made  with  it  in  behalf  of  the  plaintiff 
and  for  a  judgment  with  respect  to  moneys  alleged  to  be 
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due  and  owing  to  the  plaintiff  under  the  contracts  by  which 
the  defendant  was  to  construct  subways  for  electric  Ihies  and 
to  lease  the  space  therein  and  to  be  entitled  to  retain  the 
profits  on  the  capital  invested  to  the  extent  of  ten  per  cent 
per  annum,  and  was  required  to  account  to  the  plaintiff  for 
any  surplus  profits  over  such  ten  p^  cent,  but  was  also  entitled 
to  deduct  from  such  surplus  profits  for  any  year  any  deficit 
with  respect  to  the  ten  per  cent  of  profits  which  it  was  entitled 
to  deduct  for  previous  years.  The  parties  stipulated  for 
a  reference  to  three  designated  referees  and  on  the  stipulation 
the  issues  were  so  referred  on  the  27th  of  June,  1906.  One  of 
the  referees  having  died,  on  the  17th  of  December,  1912, 
another  was  appointed  in  his  place;  and  on  November  21, 1913, 
anoth^  referee  was  appointed  in  place  of  one  who  had  resigned. 
The  hearings  before  the  referees  commenced  on  May  23, 
1907,  and  were  concluded  on  the  18th  of  February,  1915. 
On  the  19th  of  June,  1916,  the  referees  filed  their  report  con- 
taining findings  of  fact  and  conclusions  of  law  and  covering 
121  pages  of  the  record  on  appeal.  The  clerk  of  the  court 
evidently  failed  or  refused  to  enter  judgment  on  the  report 
and  the  defendant  on  notice  moved  at  Special  Terin  for  an 
order  directing  the  clerk  to  enter  judgment  in  accordance 
with  the  report  and  on  the  30th  day  of  August,  1916,  an 
order,  reciting  these  facts  and  that  the  motion  was  made  by 
the  defendant  and  that  the  corporation  counsel  appeared 
but  did  not  oppose  it,  was  granted  and  entered  requirii^  the 
clerk  to  enter  judgment  upon  the  facts  found  and  the  con- 
clusions of  law  made  by  the  referees,  and  the  judgment  in 
accordance  therewith,  but  containing  no  reference  to  the  order 
of  the  court  and  containing  no  recital  with  respect  to  upon 
whose  motion  it  was  entered,  was  entered  by  the  clerk  the 
next  day  adjudging  and  decreeing  that  there  was  no  substantial 
failure  on  the  part  of  the  defendant  prior  to  January  1,  1907, 
fully  to  carry  out  the  provisions  of  the  agreements  upon  which 
the  action  was  predicated  warranting  the  forfeiture  of  its 
rights  under  the  agreement,  and  that  prior  to  December  31, 
1906,  the  profits  and  earnings  of  the  subways  constructed  by 
the  defendant  pmrsuant  to  the  contract  were  $1,336,030.66  less 
than  the  annual  ten  per  cent  on  the  capital  invested  by  the 
defendant  and  to  which  it  was  entitled  before  it  became  liable 
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to  account  to  the  plaintijff  for  profits,  and  that  the  defendant 
was  then  and  thereafter  contmued  to  be  and  now  is  entitled 
to  recoup  and  retain  that  sum  out  of  any  sum  over  ten  per 
cent  of  profits  that  may  accrue  after  that  date  before  the 
plaintiff  shall  become  entitled  to  any  portion  of  such  excess 
j)rofits,  and  that  the  construction  accoxmt,  being  the  cost  of 
the  subways  to  the  defendant,  as  between  the  parties,  on  the 
31st  of  December,  1906,  amoimted  to  the  sum  of  $9,007,619,34, 
and  that  neither  party  was  entitled  to  costs  as  against  the 
other  and  that  the  expenses  of  the  reference  should  be  borne 
equally  by  the  parties,  and  that  the  plaintiff  was  entitled  to 
recover  of  the  defendant  the  sum  of  $189,365.04,  being  the 
excess  over  ten  per  cent  on  the  cost  of  construction  earned  by 
the  defendant  for  the  years  1888,  1889  and  1890  less  the 
deficit  under  ten  per  cent  for  the  year  1887,  piu-suant  to  the 
provisions  of  the  contracts,  and  that  the  plaintiff  have  execu- 
tion therefor.  Although  the  action  was  commenced  on  the 
29th  of  October,  1903,  and  no  supplemental  complaint  was 
filed,  the  evidence  taken  by  the  referees  and  their  findings 
were  extended  to  cover  defendant's  liabiUty  to  the  plaintiff 
down  to  and  including  December  31,  1906;  and. since  no 
objection  has  been  taken  thereto  by  either  party  both  parties 
must  be  deemed  to  have  consented  to  such  extension  of  the 
issues. 

The  plaintiff  contends  on  the  appeal  that  the  contracts  should 
be  declared  null  and  void  and  all  rights  of  the  defendant 
thereimder  should  be  adjudged  forfeited  on  the  ground  of  fraud 
in  obtaining  the  contracts  and  on  the  further  ground  that  the 
defendant  was  guilty  of  substantial  breaches  of  the  contracts 
warranting  an  adjudication  of  forfeiture  under  the  express 
•  terms  thereof,  and  that  it  should  be  required  to  pay  over  to 
the  plaintiff  all  the  rentals  received  by  it  less  ten  per  cent 
on  $40,000,  being  the  cash  capital  received  by  the  defendant 
for  capital  stock  issued  by  it  and  that,  in  any  event,  the 
contracts  should  be  construed  as  limiting  the  ten  per  cent 
which  the  defendant  was  to  retain  to  ten  per  cent  on  its 
$40,000  of  cash  capital  so  derived,  and  that  even  if  the  con- 
tracts be  so  construed  as  to  entitle  the  defendant  to  deduct 
ten  per  cent  on  the  amount  invested  by  it  in  construction  and 
spent  in  the  operation  of  the  subways,  still  defendant  is  not 
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entitled  to  such  deduction  for  the  reason  that  it  failed  so  to 
keep  its  accounts  that  the  cost  of  construction  can  be  ascer- 
tained therefrom.  It  is  not  claimed  that  the  def^idant  is 
debarred  from  appealing  by  having  made  the  motion  for  an 
order  directing  the  clerk  to  enter  judgment  in  accordance  with 
the  report  of  the  referees.  Doubtless,  this  was  on  the  theory 
that  it  was  the  duty  of  the  clerk  to  enter  the  judgment  without 
any  motion  and  we  shall  so  assume.  Defendant  contends  that 
the  points  made  in  behalf  of  the  plaintiff  on  its  appeal  are 
without  merit,  and  while  asserting  that  the  referees  erred  in 
disallowing  items  which  it  claims  were  prc^rly  chargeable  to 
construction  and  operating  accounts,  in  not  placing  the  burden 
upon  the  plaintiff,  in  view  of  the  lapse  of  time,  of  showing 
that  the  items  charged  to  those  accoimts  by  the  defendant  were 
improperly  so  charged,  in  not  sustaining  its  contention  that 
the  reports  made  by  defendant  to  the  plaintiff  with  respect 
to  profits  annually  as  provided  in  the  contracts  were  ^acquiesced 
in  by  the  plaintiff, —  it  is  stated  in  the  points  that  the  defend- 
ant is  desirous  of  having  the  litigation  terminated  and, 
therefore,  does  not  insist  upon  a  review  of  these  points  and  is 
willing  to  abide  by  the  determination  of  the  referees  in  aU 
respects  save  only  in  awarding  judgment  against  it  for 
$189,365.04.  It  appears  that  the  defendant  was  unable  to 
provide  funds  necessary  for  the  construction  of  the  subways 
pursuant  to  the  contracts  and  was  obliged  to  sublet  the  con- 
struction work.  The  first  construction  was  performed  by 
Mr.  Crimmins,  under  a  contract  made  with  defendant  on  the 
24th  of  August,  1886,  for  excavation  for  a  subway  in  Sixth 
avenue,  and  the  second  contract  was  made  two  days  later  with 
Dorsett  &  Co.,  for  furnishing  and  constructing  the  conduits  and 
ducts  in  the  excavation  made  under  the  Crinmiins  contract. 
With  respect  to  both  of  those  contracts,  the  work  was  to  be 
paid  for  by  the  issuance  to  the  contractors  of  capital  stock 
or  bonds  of  the  defendant.  On  the  17th  of  November,  1886, 
the  Phoenix  Construction  Company  was  incorporated  and 
substantially  the  entire  capital  stock  thereof  was  issued  to 
the  Metropolitan  Telegraph  and  Telephone  Company,  and 
on  the  twenty-flrst  of  December  defendant  entered  into 
a  contract  with  the  Phoenix  Company  for  the  construction  of 
not  exceeding  800  miles  of  standard  two  and  one-half  and 
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three-inch  conduits,  being  part  of  the  work  which  the  defend- 
ant under  its  contracts  with  the  municipal  authorities  was 
obligated  to  perform  and  the  defendant  agreed  to  pay  therefor 
$2,500,000,  either  in  cash  or  capital  stock  and  bonds  to  be 
secured  by  a  mortgage  on  the  subways  or  in  the  alternative  to 
reimburse  the  Phoenix  Company  for  the  cost  of  the  construction 
plus  fifteen  per  cent  thereon,  with  interest  at  five  per  cent  on 
unpaid  balances.  Defendant  made  no  payment  on  account  of 
the  Crimmins  and  Dorsett  contracts  and  those  contractors  were 
settled  with  by  the  Phoenix  Company  which  took  over  the  con- 
tracts. The  Phoenix  Company  proceeded  with  the  construction 
of  the  subways  and  conduits  without  receiving  any  com- 
pensation from  the  defendant  other  than  the  issuance  by  the 
defendant  to  it  of  16,000  shares  of  the  capital  stock  of  the 
defendant  on  which  the  Phoenix  Company  paid  on  account 
$1  per  share  and  it  was  evidently  intended  that  the  balance 
of  the  par.  value  of  the  stock  would  be  paid  by  construction 
work,  until  the  month  of  July,  1890,  when  a  settlement  was 
made  on  the  basis  of  the  first  alternative  of  $2,500,000,  and 
for  other  construction  work  on  the  basis  of  the  cost  thereof 
plus  fifteen  per  cent  thereon,  between  defendant  and  the 
Phoenix  Company,  under  which  the  Phoenix  Company  was 
given  credit  for  the  balance  owing  on  11,125  shares  of  capital 
stock  which  was  one-half  of  the  total  amoxmt  of  capital 
stock  issued  to  the  Phoenix  Company,  and  first  mortgage  bonds 
were  issued  by  the  defendant  to  the  Phoenix  Company  at  ninety 
per  cent  of  the  par  value  thereof  and  second  mortgage  boncfa 
were  likewise  issued  at  sixty  per  cent  of  the  par  value  thereof 
and  it  returned  to  defendant  the  other  half  of  capital  stock 
that  had  been  issued  to  it.  Defendant,  however,  failed  to 
keep  books  showing  disbursements  for  construction  account 
or  any  record  with  respect  to  disbursements  for  construction 
account  with  the  exception  that  on  the  31st  of  December, 
1890,  a  journal  entry  was  made  debiting  the  construction 
account  with  $7,441,987.32,  which  represented  the  settlement 
with  the  Phoenix  Company  and  the  face  value  of  the  bonds 
delivered  to  it  and  $6,000.40  for  salaries  paid  to  an  engineer 
and  adjuster  in  the  «nploy  of  the  defendant.  The  contracts 
between  the  defendant  and  the  board  of  commissioners  of 
electrical  subways  created  under  chapter  499  of  the  Laws 
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of  1885  and  ratified  by  chapter  716  of  the  Laws  of  1887  required 
defendant  to  keep  in  regular  books  for  that  purpose,  full 
and  accurate  accounts  of,  among  other  things,  ''  the  gross 
and  net  amount  in  detail  of  rental  and  charges  of  all  kinds  col- 
lected by  [it]  with  the  names  of  the  persons,  corporation,  or 
association  paying  the  same  "  and  ''  all  expenditures,  payments 
and  outlays  of  every  kind  ''  made  by  it  in  detail  with  the  names 
of  th^se  to  whom  the  same  was  paid,  and  provided  that  the 
books  and  accounts  and  all  other  books,  papers  and  writings  of 
the  defendant  should  at  all  times  be  open  to  inspection  by  the 
conunissioners  of  electrical  subways  and  the  comptroller  of  the 
city  and  that  the  defendant  should  on  the  first  day  of  October 
each  year  make  and  return  a  statement  to  the  comptroller,  in 
such  form  and  verified  as  he  might  require  and  prescribe,  for 
the  year  ending  the  first  day  of  September  next  preceding  and 
should  pay  annually  on  the  first  day  of  November  to  the  city, 
its  net  annual  profits  re|aaining  after  the  payment  of  the 
expenses  of  maintaining  and  operating  the  subways  in  excess 
of  ten  per  cent  "  upon  the  actual  cash  capital  invested  by  it 
in  providing,  constructing  and  equipping  such  subways; "  but 
the  defendant  was  authorized  to  recoup  any  deficit  in  the  ten 
per  cent  in  any  preceding  period.  The  only  reports  made  by 
the  defendant  to  the  comptroller  during  the  years  1887,  1888 
and  1889  were  in  the  form  of  letters,  each  of  which  stated  that 
no  revenue  had  been  received  by  the  defendant  for  the  use  of 
subways  constructed  under  the  agreements  and  that  no  dividend 
had  been  paid  by  the  company  and  that  the  construction  work 
was  not  complete.  The  report  made  in  1890  was  dated  October 
first,  and  was  also  in  the  form  of  a  letter  and  it  states  that  the 
income  of  the  company  to  date  was  much  less  than  the  expendi- 
ture and  that  no  dividend  had  been  declared  or  paid  and  that 
the  construction  work  had  not  been  completed.  A  Uke  report 
was  made  in  1891.  There  appears  to  have  been  no  other 
attempted  compliance  by  the  defendant  with  the  contracts  with 
respect  to  making  annual  reports  to  the  comptroller  until  a 
request  therefor  was  made  by  him  in  1892  and  then  for  the  first 
time  defendant  made  and  verified  a  formal  report.  The 
evidence  shows  the  number  of  miles  of  conduits  and  ducts 
constructed  each  year,  commencing  in  1886,  under  the  contracts 
by  which  defendant  sublet  the  work  of  construction  to  others, 
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and  tends  to  show  the  average  cost  per  mile  of  such  con- 
struction; but  since  the  defendant  did  not  expend  any  money 
on  account  of  construction  until  1890  when  it  made  the  settle- 
ment with  the  Phoenix  Company  and  failed  to  ke^  books 
showing  any  cost  of  construction  prior  to  that  time,  the 
referees  in  determining  the  profits  of  the  defendant  for-  the 
years  prior  to  1890  refused  to  allow  anything  for  construction 
account.  Defendant  in  its  points,  after  repressing  its  willing- 
ness to  abide  by  the  determination  of  the  referees  in  all 
respects  excepting  the  award  of  the  judgment  against  it, 
insists  that  the  accounts  for  the  years  prior  to  1890  should 
be  readjusted  by  allowing  it  the  estimated  cost  of  construction 
by  its  sub-contractors  during  those  years  based  on  the  mileage 
of  construction  shown  and  on  the  average  cost  of  construction 
per  mile.  On  that  theory,  there  would  be  nothiixg  due  or  owing 
to  the  plaintiff,  and  the  amount  of  the  construction  account, 
which  the  referees  found  to  be  $9,807,619.34  as  of  December 
31,  1906,  would  be  increased  to  $9,127,550.93  and  the  amount 
of  the  deficit  in  the  ten  per  cent  profit  which  the  defendant 
is  entitled  to  recoup  from  excess  profits  over  ten  per  cent  for 
future  years  would  be  increased  from  $1,336,030,  as  found  by 
the  referees,  to  $2,127,870.91.  Defendant  asks  that  the 
judgment  be  so  modified  and  affirmed. 

The  learned  referees  wrote  an  elaborate  opinion  in  which 
they  considered  in  detail  all  of  the  points  made  by  the  respective 
parties,  with  the  exception  of  one,  urged  on  the  appeal;  and 
it  does  not  appear  whether  or  not  that  was  drawn  to  their 
attention.  We  agree  with  the  decision  of  the  referees  on  the 
points  considered  by  them  and  only  deem  it  necessary  to  set 
forth  our  conclusions  with  respect  thereto. 

Manifestly,  there  is  no  merit  in  the  plaintiff's  contention 
that  these  contracts,  which  were  ratified  by  the  Legislature, 
and  were  acquiesced  in  by  the  city  for  so  many  years,  are 
fraudulent  and  void;  and  moreover,  no  issue  with  respect  to 
their  validity  was  presented  by  the  pleadings.  The  second 
contract  provided  that  if  at  any  time  in  the  opinion  of  the 
commissioners  of  electrical  subways  there  should  be  a  sub- 
stantial failure  on  the  part  of  the  defendant  fully  to  carry  out 
the  provisions  of  the  original  agreement  as  amended  aad 
modified  thereby,  "  and  it  is  so  adjudged  by  competent  judicial 


Digitized  by 


Googk 


Cmr  OF  N.  Y.  v.  Consoudatbd  Tel.  &  El.  Subway  Co.    697 

App.  DiT.  689]  First  Department,  May,  1921. 

authority/'  the  oity  might  take  possession  of  the  subways 
subject  to  any  valid  mortgages  or  liens  thereon  outstanding, 
not  exceeding  fifty  per  cent,  on  the  actual  cost  of  the  subways 
and  all  leases  or  contracts  then  existing  for  -the  use  thereof 
and  that  the  defendant  should  forfeit  its  interest  therein. 
The  contention  of  the  city  that  the  ten  per  cent  which  the 
defendant  was  entitled  to  retain  from  the  profits  for  each 
year  is  limited  to  a  percentage  of  the  cash  received  by  it  for 
capital  stock  and  invested  in  constructing  the  subways  and 
conduits  is  likewise  without  merit.  Defendant  only  received 
$40,000  in  cash  for  stock  issued  by  it  but  it  issued  capital 
stock  and  bonds  for  the  cost  of  construction  work.  The  pro* 
visions  of  the  contract,  especially  in  view  of  the  provisions 
thereof  authorizing  a  recoupment  by  the  defendant  on  accoimt 
of  deficits  in  profits,  plainly  entitle  defendant  to  retain  ten  per 
cent  on  the  actual  cost  to  it  for  the  construction  of  the  subways 
and  conduits.  Prior  to  the  commenc^nent  of  the  action,  the 
commissioner  of  water  supply,  gas  and  electricity,  who  had 
succeeded  to  the  powers  of  the  conomissioners  of  electric 
subways,  certified  that  in  his  opinion  there  had  been  a  sub- 
stantial failure  by  the  defendant  to  carry  out  the  provisions 
of  the  agreement.  Defendant's  alleged  failure  is  predicated  on 
its  omission  to  keep  books  and  to  make  annual  reports  to  the 
comptroller  as  required  by  the  contracts.  We  agree  with  the 
learned  r^erees  that  the  city  having  acquiesced  in  these 
violations  of  the  contracts  and  having  required  the  defendant 
from  time  to  time  after  such  violations  to  continue  con- 
struction work,  is  estopped  fronr  claiming  a  forfeiture  of  the 
contracts  on  account  of  these  omissions  to  comply  therewith 
of  which  its  representatives  made  no  complaint  until  1892  as 
already  stated. 

The  referees  reduced  the  defendant's  construction  account 
first  so  shown  as  of  December  31,  1890,  as  already  stated,  by 
the  difference  between  the  par  value  of  the  bonds  and  the 
amount  allowed  by  the  Phoenix  Company  therefor,  and  by  other 
items,  thereby  reducing  the  construction  account  as  of  that 
date  to  $4,496,669.60.  There  can  be  no  doubt  on  the  evidence 
but  that  the  construction  down  to  that  time  cost  the  defendant 
that  amount;  but  the  plaintiff  insists  that  it  should  be  wholly 
disallowed  for  the  reason  that  the  defendant  iailed  to  keep 
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its  books  and  make  reports  as  required  by  the  contracts.  It 
is  not  claimed  that  any  competent  evidence  offered  by  the 
plaintiff  was  excluded  or  that  there  is  in  existence  or  avail- 
able for  the  determination  of  the  cost  of  construction  any 
evidence  not  in  the  record.  The  city  does  not'ask  a  new  trial 
for  the  determination  of  the  cost  of  construction  but  contends 
technically  that  since  the  books  of  the  defendant  do  not  con- 
tain an  itemized  statement  of  the  cost  of  construction  but 
start  with  the  settlement  in  gross  made  with  the  Phoenix 
Company,  no  cost  of  construction  on  which  the  defendant  is 
entitled  to  retain  ten  per  cent  has  been  shown.  That  would 
be  quite  inequitable  and  we  agree  with  the  decision  of  the 
referees  in  disallowing  the  city's  claim.  These  are  the  only 
contentions  made  in  behalf  of  the  plaintiff  and  we  find  them 
all  without  merit. 

Defendant's  claim  that  it  should  be  allowed  to  retain  ten  per 
cent  on  the  cost  of  construction  by  its  subcontractors  during  the 
years  preceding  1890  is  not  wholly  without  merit;  but  it  did  not 
pay  anything  for  construction  until  1890  and  then  it  failed  to 
enter  in  its  books  an  itemized  statement  of  the  cost  of  construc- 
tion, and  it  also  made  false  reports  to  the  comptroller  for  in  those 
years  it  permitted  its  contractor  to  receive  rentals  for  the  years 
1887,  1888  and  1889,  and  received  credit  therefor  in  the  settle- 
ment of  1890,  and  failed  to  report  them  to  the  comptroller  until 
after  said  settlement.  Having  paid  nothing  during  those  years 
for  the  construction  for  which  it  now  claims  to  be  allowed  and 
having  failed  to  keep  its  books  and  to  make  reports  as  required 
by  the  contract,  defendant  is  in  no  position  to  appeal  to  a  court 
of  equity  to  relieve  it  from  the  strict  letter  of  the  contract,  which 
allowed  a  deduction  of  ten  per  cent  only  on  cost  of  construction, 
and  allowed  it  for  the  construction  during  those  years  for  which 
it  paid  in  1890.  The  referees  allowed  on  account  of  other  items 
for  construction  account,  not  controverted,  in  1887,  $5,014;  1888, 
$3,011.55;and  1889,  $3,162.96.  The  defendant's  receipts  for  the 
year  1887  were  less  than  the  expenditure  allowed  by  the  referees 
for  construction  and  operation;  but  its  receipts  for  thte  year  1888 
less  the  cost  of  maintainance  and  operations  were  $22,791.64. 
From  this  the  referees  allowed  it  to  retain  $1,303.95,  being 
ten  per  cent  on  the  cost  of  construction,  allowed  by  the  ref- 
erees for  that  and  the  preceding  year,  leaving  a  balance  of 
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$21;989.09  to  which  the  referees  held  the  plaintiff  was  enti- 
tled. During  the  year  1889  defendant's  receipts  over  and 
above  the  cost  of  maintenance  and  operation  were  $79,472.21. 
From  this  amount  defendant  was  allowed  to  retain  $2,422.80 
(MX  account  of  ten  per  cent  on  the  cost  of  construction,  as 
allowed  by  the  referees,  leaving  a  balance  of  $78,353.36  to 
which  it  was  held  plaintiff  was  entitled. 

We  now  come  to  an  item  on  which  we  think  the  learned 
referees  erred.  The  contract  prescribed  that  the  accounting 
year  should  commence  on  the  first  day  of  September.  On  the 
trial  the  parties  jointly  employed  accoimtants  who  prepared 
the  accounts  according  to  the  calendar  years  and  that  evidently 
was  acquiesced  in  on  the  trial  and  is  not  questioned  here. 
Defendant  constructed  and  operated  two  systems  of  subways, 
one  known  as  low  tension  subways  containing  telegraph,  tele- 
phone and  low  power  electric  light  wires,  and  the  other  known 
as  hi^  tension  subways  containing  electric  wires  carrying  high 
power.  In  the  accounts  as  prepared  by  the  accountants 
defendant  has  been  charged  with  its  receipts  for  rentals  for  both 
systems  for  the  entire  calendar  year  of  1890.  The  referees 
found  that  the  construction  account  on  which  the  defendant, 
but  for  its  sale,  to  which  reference  will  be  made  presently, 
would  have  been  entitled  to  retain  ten  per  cent  from  the 
rentals  received  that  year,  were  $4,496,659.60;  but  they 
credited  this  construction  account  with  $2,964,931.73  for  the 
proceeds  of  the  sale  of  the  low  tension  system,  leaving  a  balance 
of  $1,531,727.87  on  which,  only,  they  allowed  defenda^nt  a 
deduction  of  ten  per  cent.  In  this  we  are  of  opinion  that  the 
learned  referees  erred.  The  ten  per  cent  deduction  was  allowed 
to  the  defendant  under  the  contracts  for  the  use  of  the  money 
invested  by  it  in  the  construction  of  the  subways  and  conduits. 

The  entire  amount  f oimd  by  the  referees  to  have  been  so 
invested  remained  so  invested  if  not  throughout  the  year  1890, 
at  leaat  until  the  eighth  of  December  that  year.  On  the 
3d  of  July,  1890,  defendant  agreed  with  the  Phoenix  Company 
to  sell  and  convey  to  the  nominee  of  the  latter  company  its 
low  tension  subways,  on  condition  that  the  nominee  assume  its 
mortgage  indebtedness  thereon  to  the  extent  of  $2,500,000 
and  that  the  Phoenix  Company  cai\cel  an  indebtedness  of 
$162,642.97  owing  by  defendant  to  it,  such  assumption  and 
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cancellation  of  indebtedness  to  become  effective  when  the  prop- 
erty should  be  conveyed.  Defendant  conveyed  the  property  to 
the  Empire  City  Subway  Company,  Ltd.,  which  was  nominated 
by  the  Phoenix  Company,  by  deed  dated  the  8th  of  December, 
1890,  which  the  referees  found  was  executed  on  the  tenth  of 
December.  In  the  formal  account  reported  to  the  comptroller 
by  the  defendant  in  1892,  to  which  reference  has  been  made, 
it  credited  as  of  December  31, 1890,  to  the  cost  of  construction 
as  the  consideration  received  from  the  conveyance, 
'  $3,657,633.25.  The  referees  found  that  this  item  exceeded  the 
cost  of  construction  of  the  subways  so  conveyed  and  reduced  it 
to  $2,964,931.73  which  they  found  to  be  the  true  cost  of  con- 
struction thereof.  Doubtless  the  referees  were  led  into  what 
we  deem  to  be  an  error  by  this  act  on  the  part  of  the  defendant 
in  erroneously  crediting  the  proceeds  of  the  sale  of  the  low 
tension  subways  to  the  construction  account.  So  far  as 
here  appears,  the  defendant  remained  liable  to  account  to  the 
city  for  the  profits  from  receipts  for  rentals  for  both  systems 
for  the  entire  year  1890.  It  was  deemed  necessary  to  procure 
an  enabling  act  from  the  Legislature  with  respect  to  this 
transfer  and  the  effect  thereof  on  the  contracts;  and,  accord- 
ingly, chapter  231  of  the  Laws  of  1891  was  enacted  authwizing 
a  new  contract  with  the  purchaser  and  the  modification  of  the 
contract  with  the  defendant  and  on  the  fifteenth  of  May  that 
year  the  city  authorities  approved  the  transfer  and  authorized 
the  making  and  modification  of  the  contracts.  On  the  theory, 
which  both  parties  assiune  to  have  been  correct,  that  the 
defendant  was  required  to  account  to  the  city  with  respect  to 
the  receipts  for  rentals  for  the  entire  year  1890,  it  is  perfectly 
plain,  I  think,  that  it  is  entitled  to  have  the  entire  cost  of  con- 
struction deemed  invested  in  the  construction  work  throughout 
that  year  and  to  retain  from  receipts  ten  per  cent  thereon.  On 
that  theory,  there  would  be  a  ddicit  for  that  year,  under  the 
ten  per  cent  which  the  defendant  would  be  entitled  to  deduct, 
of  ^07,470.58,  and,  therdore,  ihe  decision  of  the  refa-ees 
that  the  city  was  entitled  to  $89,022.59  as  excess  profits  over 
ten  per  cent  for  that  year  was  erroneous.  It  follows  that  oa 
the  defendant's  appeal  the  judgment  against  it  should  be 
modified  by  reducing  it  to  $100,342.45,  and  the  deficit  found 
by  the  referees  as  of  December  31, 1906,  should  be  increased 
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by  the  sum  of  $207,470.58,  making  it  $1,543,501.24,  and  as  so 
modified  the  judgment  should  be  aflBLrmed,  with  costs  to 
defenidant. 

Clarke,  P.  J.,  Smith,  Page  and  Merrell,  JJ.,  concur. 

Judgment  modified  as  indicated  in  opinion,  and  as  so  modified 
affirmed,  with  costs  to  defendant.     Settle  order  on  notice. 


Fulton  Bag  &  Cotton  Mills,  Inc.,  Appellant,  v.  Joseph 
Frankel  and  Louis  Frankel,  Copartners  Doing  Business 
under  the  Firm  Name  of  Frankel  Brothers,  Respondents. 

First  Department,  May  27,  1921. 

SalAS  —  pmjment  in  advance  cannot  be  required  under  provision 
that  termB  of  payment  may  be  revised  by  seUer  —  contract  con- 
strued to  require  tender  of  goods  at  buyer's  place  of  business  — 
when  attempt  to  cancel  contract  and  refusal  to  order  goods  out 
does  not  relieve  seller  from  making  tender  —  refusal  of  seUer  to 
make  delivery  till  balance  due  on  another  contract  is  paid 
constitutes  breach* 

The  seller  of  goods  has  no  right  to  demand  payment  for  the  goods  in  advance 
under  a  contract  which  gives  him  the  privilege  of  revising  the  terms  of 
payment.  The  reasonable  construction  of  such  a  provision  is  that  it  was 
intended  to  relate  to  terms  of  payment  involving  some  period  of  credit 
after  delivery. 

Under  a  contract  for  the  sale  of  goods  which  contains  a  provision,  with 
respect  to  the  time  and  place  of  delivery,  that  "  Goods  to  be  taken  out 
prior  to  Nov.  25th,  1918.  *  *  *  Delivery:  After  completion  your  order 
Sept.  18th;  10  bales  every  ten  days.  Freight  paid  to  318  East  32d 
Sta:^eet,  N.  Y.  C,"  the  seller  did  not  have  the  right  to  await  shipping 
directions  from  the  buyer,  but  if  it  wished  to  put  the  buyer  in  default 
it  was  bound  to  tender  delivery  at  the  place  designated. 

Tender  of  the  goods  was  not  made  unnecessary  by  the  fact  that  the  buyer 
asked  to  have  the  contract  canceled,  whiph  the  seller  refused  to  do,  and 
that  the  buyer  refused  to  order  the  goods  out  as  provided  in  the  contract. 

The  seller  breached  the  contract  by  refusing  to  make  deliveries  thereunder 
till  a  balance  due  on  a  prior  contract  had  been  paid,  as  the  reference 
to  the  prior  contract  was  for  the  purpose  only  of  fixing  the  time  when 
deliveries  should  commence. 

Clarke,  P.  J.,  and  Grbbnbaum,  J.,  dissent  in  part,  with  memorandum. 
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Appeal  by  the  plaintiff.  Pulton  Bag  &  Cotton  Mills,  Inc., 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ants, entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  7th  day  of  July,  1920,  upon  the  dismissal  of 
the  complaint  by  direction  of  the  court  at  the  close  of  the 
plaintiff's  case. 

Milton  J.  Bach  [Thomas  A.  Eager  with  him  on  the  brief; 
Clifford  Seasongoodj  attorney],  for  the  appellant. 

Ira  Skutch  [Benjamin  F.  Feiner  with  him  on  the  brief; 
Feiner  &  Maass,  attorneys],  for  the  respondents. 

Laughlin,  J.: 

This  is  an  action  by  a  seller  against  a  buyer  to  recover 
as  for  a  breach  of  the  contract  the  purchase  price  of  goods 
alleged  to  have  been  sold  and  delivery  tendered.  Plaintiff 
was  nonsuited  at  the  close  of  its  evidence.  The  point  pre- 
sented by  the  appeal  is  whether  it  was  incumbent  on  the 
plaintiff  to  tender  delivery  of  the  goods  to  the  defendants  at  their 
place  of  business  in  the  city  of  New  York  without  payment  in 
advance,  or  whether  it  was  defendants'  duty  to  call  for  the 
goods  at  the  seller's  place  of  business  and  tend^  payment  in 
advance  and  demand  delivery  there.  The  contract  of  sale  was 
made  on  the  19th  of  September,  1918,  and  is  in  writing  and  was 
executed  in  duphcate.  So  far  as  material  to  the  points  pre- 
sented by  the  appeal,  it  provided  that  the  plaintiff  sold  to 
the  defendants  at  twenty-five  cents  per  yard,  fifty  bales  of 
2,000  yards  each  of  double  finished  Hessian  goods,  known  as 
burlap,  of  the  quahty  of  the  five  bales  shipped  by  the  plaintiff  to 
the  defendants  on  the  seventeenth  of  September.  Evidently 
a  printed  form  of  contract  was  used  for  the  terms  of  payment 
are  given  as  net  cash  and  this  is  followed  by  a  provision  that 
the  terms  of  payment  are  subject  to  revision  by  the  seller  and 
that  the  purchase  price  was  payable  at  Brooklyn,  in  New  York 
or  Brooklyn  exchange.  With  respect  to  the  time  and  place 
of  delivery  the  contract  provided  as  follows:  "  Goods  to  be 
taken  out  prior  to  Nov.  25th,  1918.  *  *  *  Delivery: 
After  completion  your  order  Sept.  18th;  10  bales  every  ten 
days.    Freight  paid  to  318  East  32d  Street,  N.  Y.  C." 

The  last  delivery  under  the  contract  of  September  eighteenth 
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was  made  on  the  3d  of  October,  1918.  Defendants  did  not 
order  out  or  take  any  of  the  goods  under  this  contract  and 
the  plaintiff  made  no  tender  of  delivery  of  the  goods.  The 
evidence  shows  that  the  words  "  Goods  to  be  taken  out  "  have 
a  well-known  meaning  in  the  burlap  trade  but  such  meaning 
was  not  shown.  On  the  17th  of  October,  1918,  defendants' 
wrote  plaintiff  as  follows:  "  We  would  ask  that  you  kindly 
cancel  our  order  for  burlap,  given  you  Sept.  19th.  Kindly 
acknowledge  same; ''  and  two  days  later  plaintiff  answered 
refusing  to  cancel  the  order  and  stating  that  it  expected  defend- 
ants to  live  up  to  the  contract  and  that  the  goods  were  set 
aside  by  it  when  the  contract  was  made  to  enable  it  to  fulfill 
on  its  part  and  that  it  would  enforce  the  contract,  and  further 
stated  as  follows:  "  Immediately  on  receipt  of  your  check 
for  — 10  bales,  our  invoice  of  the  3rd  instant,  we  are  ready 
to  ship  you  another  —  10  bales,  part  of  50  bales  which  we  are 
now  holding  for  your  account,  in  our  warehouse." 

Having  received  no  reply  to  this  conomunication,  plaintiff 
wrote  to  the  defendants  again  on  the  twenty-ninth  of  October 
stating  in  substance  that  its  invoice  of  October  third  called 
for  a  cash  payment  of  $5,150,  which  it  had  not  received  and 
that  it  was  disappointed  and  insisting  on  a  remittance  therefor 
to  reach  it  not  later  than  November  fifth  and  that  it  was 
prepared  to  make  delivery  under  the  contract  in  question 
whenever  defendants  were  ready  for  the  goods  but  that  the 
terms  on  fiurther  deliveries  would  have  to  be  in  cash  in  advance 
and  that  as  indicated  in  its  letter  of  October  twenty-third 
the  goods  had  been  put  aside  for  defendants  on  plaintiff's 
invoice  of  September  nineteenth  and  that  it  expected  defend- 
ants to  complete  taking  delivery  thereof  not  later  than 
November  twenty-fifth.  It  was  not  shown  that  defendants 
answered  either  of  these  letters.  The  vice-president  of  the 
plaintiff  testified  that  he  had  a  conversation  with  defendant 
Harry  Frankel  over  the  telephone  on  October  twenty-ninth 
concerning  the  payment  of  the  overdue  invoices  of  October 
third  and  that  Frankel  stated  in  substance  that  it  would  be 
paid  in  a  few  days  and  witness  asked  him  ''  what  about  the 
balance,  ordering  out  the  balance  on  your  other  contract?  " 
to  which  Frankel  answ^ed ''  We  have  cancelled  that  contract.^' 
and  the  witness  replied  that  he  knew  nothing  about  any 
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cancellation  and  that  the  plaintiff  had  not  accepted  a  cancel- 
lation and  expected  defendants  to  live  up  to  it,  but  that  before 
plaintiff  would  deliver  any  goods  on  the  contract  of  September 
nineteenth,  it  would  "  expect  payment  in  accordance  with  the 
terms  thereof,  cash  before  delivery."  The  invoice  of 
October  third  was  paid  on  the  sixth  of  November  thereafter.. 
The  manager  of  the  burlap  department  of  the  plaintiff  testified 
that  on  November  sixth  he  had  a  conversation  with  Harry 
Frankel,  in  which  the  latter  said  he  could  not  take  the  goods 
because  the  government  was  arbitrary  with  the  defendants 
and  they  had  to  be  arbitrary  with  the  plaintiff  and  that  the 
defendants  could  not "  use  the  goods  now,  we  can't  take  them 
off,"  to  which  the  witness  replied  that  the  defendants  would 
have  to  order  the  goods  out  before  November  twenty-fifth  or 
plaintiff  would  sue  them  for  the  difference  and  that  Frankel 
answered,  "  I  don't  take  them  out,"  and  that  he  then  said 
to  Frankel  that  if  defendants  should  give  him  an  order,  they 
should  send  the  money  over  or  plaintiff  would  not  execute  it. 
The  witness  further  testified  that  with  respect  to  prior  orders 
between  the  parties,  plaintiff  delivered  the  goods  when  the 
defendants  ordered  them  out  but  did  not  ship  until  they 
received  shipping  instructions;  that  this  was  the  third  contract 
between  the  parties  an.d  that  the  first  was  on  the  sixteenth  or 
seventeenth  of  September  for  ten  bales  and  the  second  was  on 
the  eighteenth  for  ten  and  that  the  plaintiff  as  directed  by 
defendants  made  delivery  under  the  first  contract  in  install- 
ments of  five  bales  each  and  paid  the  freight  on  the  first  ten 
bales,  and  that  delivery  under  the  second  contract  was  delayed 
at  the  request  of  the  defendants  who  said  they  were  not  ready 
to  send  the  order  and  when  plaintiff  later  received  instructions 
it  shipped  the  goods  imder  that  order.  At  this  point  the  vice- 
president  of  the  plaintiff  stated  in  answer  to  a  question  by  one 
of  the  jurors  that  the  plaintiff  would  not  have  shipped  the 
goods  \mder  this  contract  if  they  were  ordered  out  by  the 
defendants  when  they  were  in  default  in  paying  on  prior 
invoices;  and  when  asked  whether  plaintiff  would  expect 
the  money  in  advance  if  the  goods  had  not  been  delivered, 
he  answered  that  "  net  cash  "  meant  "  cash  before  delivery 
from  the  warehouse,"  but  that  plaintiff  would  have  delivered 
upon  payment  of  the  cash  in  advance  and  that  Frankel  was 


Digitized  by 


Googk 


Fulton  6ag  &  Cotton  Milm,  Inc.,  v.  Frankel.      705 

App.  DlY.  701]  First  Department,  May,  1921. 

SO  informed  on  the  sixth  of  November  after  the  former  invoice 
had  been  paid.  Plaintiff  then  rested  and  the  defendants  moved 
to  dismiss  the  complaint  on  the  ground  that  a  cause  of  action 
was  not  shown.  The  motion  was  granted  and  plaintiff 
excepted. 

It  is  contended  in  behalf  of  the  plaintiff  that  even  if  it 
was  its  duty  to  deliver  the  goods  at  the  defendants'  place  of 
business  specified  in  the  contract  as  318  East  Thirty-second 
street,  New  York  city,  to  which  it  waa  required  by  the  contract 
to  pay  the  freight,  still  under  its  reserved  authority  to  revise 
the  terms  of  payment,  it  could,  as  it  did,  require  payment  to 
be  made  in  advance  before  it  shipped  the  goods.    That  con- 
tention, I  think,  is  unsound  for  that  would  be  requiring  the 
defendants  to  take  the  risk  of  subsequently  obtaining  the  goods 
from  the  plaintiff.    The  reasonable   construction  of  those 
provisions  of  the  contract  is,  I  think,  that  the  authority 
of  the  seller  to  revise  the  terms  of  pajrment  was  intended  to 
relate  to  terms  of  payment  involving  some  period  of  credit 
after  delivery.    On  the  plaintiff's  theory  it  could  maintain 
with  equal  force  that  it  might  have  exacted  payment  a  month 
in  advance  of  delivery.    Plaintiff  also   contends  that  the 
words,  "Goods  to  be  taken  out  prior  to  Nov.  25th,  1918," 
meant  and  were  understood  to  mean  that  the  goods  were  to  be 
delivered  upon  receipt  of  shipping  orders  from  the  defendants. 
It  does  not  claim  that  defendants  were  to  call  and  take  the 
goods  but  that  it  was  not  obliged  to  deliver  them  at  the  place 
of  business  of  defendants  until  it  received  shipping  orders. 
In  .view  of  the  other  provisions  of  the  contract  obligating 
plaintiff  to  pay  the  freight  to  318  East  Thirty-second  street, 
New  York  city,  I  think  it  should  not  be  so  construed  as  to 
relieve  plaintiff,  if  it  desired  to  put  defendants  ^in  default,  of 
tendering  delivery  of  the  goods,  not  ordered  out  by  the  defend- 
ants prior  to  November  twenty-fifth,  to  the  defendants  at  their 
place  of  business  on  that  day,  or  if  it  desired  to  place  the 
defendants  in  default  with  respect  to  ordering  out  the  goods 
in  installments  of  ten  bales  each  every  ten  days  after  the 
completion  of  the  former  order,  it  should  likewise  have  tendered 
the  delivery  of  those  installments  of  goods  at  the  place  of 
business  of  the  defendants  to  which  it  was  obligated  to  pay 
App.  Div.— Vol.  CXCVI.        45 
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the  freight.  This  is  not  a  case  in  which  the  plaintiff  could 
not  make  delivery  without  shipping  instructions.  The  con- 
tract expressly  provided  where  and  when  deliveries  were  to  be 
made,  and,  therefore,  in  order  to  put  defendants  in  default  and 
afiford  it  a  basis  for  an  action  for  the  purchase  price  or  for  a 
breach  of  contract,  it  was  incumbent  on  the  plaintiff  to  tender 
deliveries  at  the  place  of  deUvery  specified  in  the  contract. 
{British  Aluminium  Co.,  Ltd.,  v.  TreftSj  163  App.  Div.  184.) 
The  plaintiff  also  contends  that  the  evidence  shows  that  the 
defendants  plainly  gave  it  to  understand  that  they  would  not 
accept  delivery  if  tendered,  and  that,  therefore,  it  was  unnec- 
essary to  tender  delivery  of  the  goods  which  would  have 
involved  considerable  expense  since  they  were  bulky.  This 
contention  is  predicated  on  the  evidence  showing  that  the 
defendants  were  desirous  of  canceling  the  contract  and  intended 
to  cancel  it;  but  the  plaintiff  did  not  acquiesce  in  the  request 
of  the  defendants  for  the  cancellation  of  the  contract  or  accept 
a  cancellation  thereof  and  the  defendants  did  not  say  they  would 
not  accept  the  goods  if  deUvery  were  tendered.  The  evidence 
does  not  show  an  unequivocal  determination  on  the  part 
of  the  defendants  not  to  take  the  goods  but,  at  most,  shows 
that  they  were  guilty  of  a  breach  of  their  contract  in  failing 
to  order  out  the  goods  in  installments  as  provided  in  the 
contract.  It  appears,  however,  that  the  reason  they  assigned 
for  i^ot  ordering  the  goods  out  was  not  that  they  would  not 
ever  take  the  goods  but  that  they  could  not  take  them  at  the 
time  the  conversations  were  had.  Respondents  contend  that 
the  plaintiff  breached  the  contract  by  refusing  to  make  any 
delivery  thereunder  imtil  after  the  former  invoice  was  paid 
and  that  thereby  they  were  relieved  from  their  duty  to  order 
the  goods  out.  This  point,  I  think,  is  well  taken.  The  former 
contract  is  referred  to  in  this  contract  for  the  purpose  only 
of  fixing  the  time  when  deliveries  should  commence,  and, 
therefore,  the  plaintiff  had  no  right  to  insist,  as  it  did,  that 
it  would  not  make  any  delivery  under  this  contract  if  ordered 
until  after  the  invoice  of  the  goods  sold  under  the  former 
contract  was  paid.  Counsel  for  the  appellant  argues  that 
the  former  contract  could  not  be  deemed  completed  until 
the  goods  sold  and  delivered  thereunder  were  paid  for;  but  that 
is  not  the  sense  in  which  the  word  "  completion  "  is  used  in  this 
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contract.  If  it  had  been  intended  that  the  deliveries  under 
this  contract  should  not  commence  until  all  deliveries  under 
the  former  contract  had  been  made  and  paid  for  it  is  reasonable 
to  assiune  that  the  provision  would  have  been  so  phrased  as  to 
show  more  clearly  such  intent.  Moreover,  plaintiff  alleges 
full  performance  of  the  contract  on  its  part  excepting  such 
terms  and  conditions  as  it  has  been  prevented  from  performihg 
by  the  failure  and  refusal  of  the  defendants  to  perform,  and 
alleges  that  it  duly  tendered  ddivery  of  the  burlap,  in  accord- 
ance with  the  contract,  to  the  defendants  on  the  fourth  of 
October  and  at  various  times  thereafter  prior  to  the  expiration 
of  the  time  defendants  agreed  to  receive  and  accept  it  and  that 
the  defendants  refused  and  failed  to  receive,  accept  or  pay 
for  the  same.  It  having  been  the  duty  of  the  plaintiff  under 
the  contract  to  tender  delivery  of  the  goods  at  the  place  of 
business  of  the  defendants,  which  it  failed  to  show,  it  did 
not  show  a  due  tender  of  delivery  in  accordance  with  the 
provisions  of  the  contract  as  alleged,  and  on  this  ground  also 
the  complaint  was  properly  dismissed.  It  follows  that  the 
judgment  should  be  affirmed,  with  costs. 

DowuNO  and  Merrbll,  J  J.,  concur;  Clarke,  P.  J.,  and 
Greenbaum,  J.  dissent. 

Clarke,  P.  J.  (dissenting): 

After  the  formal  and  repeated  refusals  of  the  defendants  to 
order  the  goods  out  or  to  take  them,  and  their  formal  attempt 
to  cancel  the  contract,  I  do  not  believe  it  was  incumbent 
on  plaintiff  to  go  through  the  idle  ceremony  of  carting  these 
bulky  goods  over  to  New  York  and  back  again.  In  so  far  as 
the  decision  is  based  upon  a  failure  to  show  a  physical  tender, 
I  dissent. 

Judgment  affirmed,  with  costs. 
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HsBXiBiER  LiTMBER  CoifPANT,  Respondent;  v.  The  State  of 
New  York,  Appellant. 

Fourth  Department,  May  4, 1921. 

State  —  not  liable  for  damages  resulting  from  suapeflEuiion  of  lumber- 
ing operations  on  request  of  Attorney- (General  nor  from  suspension 
through  injunction  secured  by  Attomey-Qenerel  where  action 
dismissed  on  merits  —  Code  of  CItH  Procedure,  (  864«  does  not 
foreclose  State  from  contesting  liability. 

The  State  of  New  York  is  not  liable  to  the  plaintiff  for  damages  resulting 
from  its  suspension  of  lumbering  oi>eration8  on  the  request  of  the  Attorney- 
General,  though  the  request  was  based  on  the  erroneous  belief  that  the 
plaintiff  at  the  time  was  lumbering  on  State  land. 

Likewise  the  State  is  not  liable  for  damages  resulting  from  the  suspension 
of  operations  compelled  by  a  temporary  injunctioii  granted  without  an 
undertaking  in  an  action  by  the  Attomey-^General  to  restrain  the  i^ntiff 
from  lumbering  on  land  claimed  to  belong  to  the  State  though  the  action 
was  subsequently  dismissed  on  the  merits;  liability  cannot  be  predicated 
on  section  1990  of  the  Code  of  Civil  Procedure. 

Section  264  of  the  Code  of  Civil  Procedure  confers  jurisdiction  on  the 
Court  of  Claims  to  hear  and  determine  private  claims  against  the  State 
but  it  does  not  thereby  foreclose  the  State  from  contesting  its  liability. 

Appeal  by  the  defendant,  The  State  of  New  York,  from 
a  judgment  of  the  Court  of  Clauns  m  favor  of  the  plaintiff, 
entered  in  the  office  of  the  derk  of  said  court  on  the  15th  day 
of  January,  1919,  with  notice  of  intention  to  bring  up  for 
review  the  intermediate  ord^  ent^ed  in  said  clerk's  office 
on  the  8th  day  of  January,  1919,  denying  defendant's  motion 
to  dismiss  the  amended  claim,  and  also  to  bring  up  for  review 
the  intermediate  order  Altered  in  said  clerk's  office  on  the 
8th  day  of  January,  1919,  denying  defendant's  motion  to  vacate 
an  order  allowing  an  amendment  of  the  plaintiff's  claim, 
and  also  to  bring  up  for  review  the  intermediate  order  entered 
in  said  clerk's  office  on  the  8th  day  of  January,  1919,  denying 
defendant's  motion  to  strike  out  the  amendment  granted  by 
an  order  entered  in  the  office  of  said  clerk  on  the  27th  day 
of  November,  1918,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  27th  day  of  November,  1918,  granting 
plaintiff's  motion  to  amend  its  claim. 
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Charles  D.  Newton,  Attametf^OenercA  [Adelbert  F.  JenkSy 
Deputy  Attomey-Oeneral,  and  John  0.  Bates,  Assistant  Deputy 
Attomey-Oenerdl,  of  counsel],  for  the  appellant. 

Snyder,  Cristman  &  Earl  [C.  E.  Snyder  of  counsd]^  for  the 
respondent. 

Clabk,  J.: 

In  January,  1911,  plaintiff  filed  with  the  Court  of  Claims 
a  verified  claim  for  damages  in  the  amomit  of  $73,017.96  and 
interest,  allied  to  have  been  sustained  by  it  by  reason 
of  the  State's  interfering  with  certain  lumber  operations 
in  which  it  was  engaged  on  lands  the  title  to  which  was  in 
dispute  between  the  parties. 

Claimant  urged  that  its  business  had  been  interrupted  by 
the  action  of  the  Attorney-General  of  the  State  in  sending 
a  telegram  requesting  claimant  to  cease  its  lumberiAg  opera- 
tions on  the  disputed  property,  and  in  subsequently  obtaining 
an  injunction  restraining  it  from  such  operations. 

The  case  was  tried  in  the  Court  of  Claims  and  judgment, 
based  on  certain  findings  of  fact  and  conclusions  of  law,  was 
entered  in  favor  of  claimant  and  against  the  State  on  the 
15th  day  of  January,  1919,  for  $107,880.35  damages,  including 
interest.    Defendant  appeals  from  that  judgment. 

For  a  long  time  the  boimdary  line  between  the  counties 
of  Herkimer  and  Hamilton  had  been  in  dispute,  and  in  1905 
claimant  owned  timber  on  lands  in  township  41  of  Totten 
and  Croesfield's  purchase. 

The  State  owned  all  of  township  41  except  that  part  lying 
west  of  the  line  between  Herkimer  and  Hamilton  coimties 
known  as  the  ''  Koetteritz  "  line.  In  1903  State  Engineer 
Bond  had  run  a  line  further  west  than  the  "  Koetteritz  "  line, 
and  a  man  named  Wood,  acting  for  the  State,  had  run  still 
another  line  further  west  than  the  Bond  Une. 

In  1905  claimant  was  engaged  quite  extensively  in  Imnbering 
on  lands  lying  west  of  the  Bond  and  Wood  lines,  and  it  claimed 
that  the  "  Koetteritz "  line  was  the  true  line  between  the 
counties  of  Hamilton  and  Herkimer,  and  that  it  was'  entitled 
to  cut  timber  up  to  that  line. 

The  State,  on  the  other  hand,  claimed  that  the  true  line 
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was  further  west,  and  at  a  point  indicated  by  the  so-called 
Bond  line. 

It  came  to  the  knowledge  of  the  Attoraey-<jenmil  that 
claimant,  with  its  Imnbering  operations,  was  proceeding 
easterly,  and  had  gotten  over  the  Bond  line,  and  he  tel^r^>hed 
to  one  of  the  officers  of  claimant  corporation  as  follows: 
''  I  am  informed  you  are  trespassing  on  State  land  in  town- 
ships eight  and  forty-one.  Stop  operations.  If  any  exceptions 
inform  me  at  once." 

N^otiations  were  at  once  entered  into  between  clahnant 
and  the  Attorney-General,  and  the  lumbering  operations  ceased 
east  of  the  Bond  line,  and  such  cessation  continued  from  June 
27,  1905,  to  September  twenty-second  of  that  year.  At  that 
tune  operations  were  resumed  by  claimant  on  the  territory 
between  the  Bond  and  "  Koetteritz  "  lines,  and  continued 
until  September  twenty-ninth,  when  an  action  was  begun  in 
the  Supreme  Court  by  the  Attorney-General,  in  which  the 
People  of  the  State  of  New  York  were  named  as  plaintiflf  and 
Herkimer  Lumber  Company  and  others  were  named  as  defend- 
ants, in  which  injunctive  relief,  with  other  rehef,  was  askled. 

In  that  action  the  Attorney-General  obtained  a  temporary 
injimction  restraining  claimant  from  continuing  its  liunber 
operations  on  the  disputed  territory,  and  in  obedience  to  that 
injunction  it  ceased  such  operations  for  the  time  being.  The 
injunction  was  dissolved  on  the  31st  day  of  October,  1905. 

The  Supreme  Coiul;  action  brought  by  the  Attorney-General 
and  in  which  the  temporary  injunction  was  obtained,  was 
subsequently  tried  with  the  result  that  the  complaint  was 
dismissed  on  the  merits,  and  the  judgment  was  subsequently 
affirmed  in  the  Appellate  Division.  {People  v.  Herkimer 
Lumber  Co.,  134  App.  Div.  987.) 

Claimant  urges  that  it  suffered  damages  because  of  the 
telegram  from  the  Attorney-General  and  the  injunction  which 
he  obtained,  they  having  interfered  with  claimant's  prose- 
cution of  its  Imnbering  operations.  It  was  for  such  danu^es 
that  the  judgment  here  appealed  from  was  obtained  in  the 
Court  o£  Claims,  the  judgment  being  rendered  under  plaintiffs 
claim  and  amended  claim,  as  filed. 

Claimant  urges  that  it  was  entitled  to  recover  these  damages 
from  the  State  on  the  theory  that  in  obtaining  the  injunction 
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and  sending  the  telegram  the  Attomey-Gea^^l  acted  without 
probable  cause,  and  that  he  acted  willfully  and  wrongfully, 
and  the  Court  of  Claims  evidently  sustamed  that  contention. 

The  defendant  denies  all  liability. 

At  common  law  there  would  be  no  liability  on  the  part  of 
the  State  in  a  claim  of  this  character.  (City  of  Yonkers  v. 
Federal  Sugar  Refining  Co.,  221  N.  Y.  206.)  The  State  not 
being  liable  at  common  law  can  only  be  held  responsible  by 
express  provisions  of  the  statute.  (LUchiUld  v.  Bond,  186 
N.  Y.  66;  Smith  v.  State  of  New  York,  227  id.  405;  Locke  v. 
State  of  New  York,  140  id.  480;  Konner  v.  Stateof  New  York, 
227  id.  478.) 

I  am  clearly  of  the  opinion  that  the  State  is  not  liable 
for  any  damages  resulting  from  claimant's  stopping  work 
following  the  receipt  of  the  telegram  from  the  Attorney-General 
above  quoted. 

If  claimant  wanted  to  stop  work  simply  because  the  Attorney- 
General  had  requested  it  to  do  so,  that  was  its  business.  It 
was  not  obliged  to  comply  with  this  entirely  perscmal  request, 
and  if  damages  followed  its  voluntary  action  in  acceding  to 
the  request  of  the  Attorney-General,  the  State  cannot  be 
held  liable.  Neither  the  telegram  nor  any  subsequent  negotiar 
tions  between  claimant  and  the  Attorney-General  would  be 
a  contract  enforcible  against  the  State. 

The  serious  question  here  is  whether  or  not  the  State  can 
be  made  liable  for  any  damages  that  resulted  to  claimant 
because  of  the  obtaining  by  the  Attorney-General  of  the 
injunction  which  was  in  force  in  the  action  brought  by  him 
against  claimant,  from  S^tember  2Q,  1905^  to  October  tMrty-- 
first  of  that  year. 

The  only  possible  basis  for  liability  is  section  1990  of  the  Code 
of  Civil  Procedure,  as  amended  by  chapter  90  of  the  Laws  of 
1894,  and  so  far  as  it  is  pertinent  to  this  inquiry,  it  is  as  follows: 
''  §  1990.  Each  provision  of  this  act,  requiring  a  party  to  give 
security,  for  the  purpose  of  procuring  *  *  *  an  injunction 
ordtt*,  *  *  ♦  or  as  a  condition  of  obtaining  any  other  relief , 
or  taking  any  proceeding;  or  allowing  the  court,  or  a  judge,  to 
require  such  security  to  be  given,  is  to  be  construed  as  excluding 
an  action  brought  by  the  People  of  the  State,  or  by  a  domestic 
municipal  corporation;  or  by  a  public  officer,  in  behalf  of 
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the  People,  or  of  sueh  a  oorporation;  except  where  the  security, 
to  be  given  in  such  aa  action,  is  specially  regulated  by  the 
provision  in  question;  but  in  any  action  in  which  a  domestic 
municipal  corporation,  or  a  public  office  in  b^ialf  of  such 
corporation,  shall  be,  by  the  foregoing  i^ovisions  of  this 
section,  excused  from  giving  security  on  procuring  ♦  *  * 
an  order  of  injunction  ^  ^  *,  such  cc^poration  shall  be 
liable  for  all  damages  that  may  be  so  sustained  by  the  opposite 
party  by  reason  of  such  ^  *  *  injimction  in  the  same 
case  and  to  the  same  extent  as  sureties  to  an  undertaking 
would  have  been,  if  such  an  undertaking  had  been  given." 

By  that  section  a  mimicipal  corporation  and  a  public  <^cer 
acting  in  behalf  of  the  People,  or  of  such  a  corporation,  are 
excused  from  giving  security  when  an  injunction  is  obtained, 
but  it  is  provided  that  such  oorporation  shaU  be  liable  for 
all  damages  that  may  be  sustained  by  the  opposite  party 
by  reason  of  such  injunction  in  the  same  case,  and  to  the 
same  extent,  as  sureties  to  an  undertaking  would  have  been 
liable  if  such  an  undertaking  had  been  given. 

The  State  is  not  a  mimicipal  corporation.  (2  Bouvier  Law 
Diet.  [14th  ed.]  201.)  Consequently  it  is  not  affected  by  the 
provisions  of  section  1990  of  the  Code  of  Civil  Procedure. 
If  it  had  been  the  legislative  intent  to  maJke  the  State  as 
well  as  municipal  corporations  liable  for  damages  resulting 
from  the  obtaining  of  an  injunction  under  the  circxmistances 
as  indicated  in  section  1990  of  the  Code,  it  would  have  plainly 
said  so,  and  its  failure  to  include  the  State  in  its  provisions 
indicated  a  purpose  to  leave  the  State  in  precisely  the  same 
position  it  had  occupied  before  that  section  was  amended 
m  1894. 

But  it  was  held  under  that  amendment  that  even  a 
municipal  corporation  was  exempt  from  liability.  {City  of 
Yonkers  v.  Federal  Sugar  Refining  Co.,  221  N.  Y.  206.) 

In  that  case  the  city  of  Yonkers  brought  an  action  against 
the  Federal  Sugar  Refining  Company,  and  obtained  an 
injunction  restraining  the  company  from  maintaining  a  public 
nuisance.  The  injunction  was  granted  August  29,  1907,  and 
on  September  seventeenth  it  was  vacated.  The  case  was  tried 
and  a  judgment  obtained  in  favor  of  the  plaintiff,  which  was 
subsequently  reversed  in  the  Appellate  Division  (136  App^ 
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Div.  701),  and  the  judgment  of  the  latter  oourt  was  affirmed 
m  the  Court  of  Appeals.  (207  N.  Y.  724.)  Then  the  sugar 
refining  company  sought  to  collect  damages  from  the  city 
because  of  the  obtaining  of  the  temporary  injunction  that  had 
been  in  force  ten  days,  and  was  awarded  substantial  damages. 
The  case  finally  reached  the  Court  of  Appeals  where  the  claim 
was  dismissed,  the  court  holding  that  there  was  no  liabiUty. 

In  this  case  when  the  injunction  was  issued  there  was 
no  imdertaking  given  and  none  was  required,  and  there  is  no 
basis  for  liability  for  plaintifiP's  damages  imder  section  1990 
of  the  Code. 

Even  if  there  had  been  an  undertaJdng  the  liability  would 
have  been  limited  to  the  extent  that  sureties  on  an  undertaking 
would  have  been  liable. 

There  being  none  there  was  no  basis  whatever  for  Uability 
against  the  State  even  if  the  Attorney-General  in  sending  ths 
telegram  and  obtaining  the  injunction  acted  without  authority. 

There  is  no  evidence  to  justify  the  finding  that  he  acted 
maliciously  or  willfully,  and  if  he  acted  erroneously  it  would 
not  be  binding  on  the  State  so  as  to  make  it  liable  for  resultant 
damages.     {Kmner  v.  Stofe  of  New  York,  227  N.  Y.  478.) 

As  I  view  it  the  State  is  not  legally  responsible  for  any 
part  of  claimant's  damages,  not  even  for  those  that  accrued 
when  the  temporary  injunction  was  in  force. 

Section  264  of  the  Code  of  Civil  Procedure  conf^s  juris-' 
diction  on  the  Court  of  Claims  to  hear  and  determine  private 
claims  against  the  State,  but  it  did  not  thereby  foreclose  the 
State  from  contesting  its  liability. 

There  certainly  could  not  be  any  liability  for  the  damages 
that  resulted  from  claimant's  stopping  work  in  obedience  to 
the  Attorney-General's  tel^ram;  that  was  simply  a-  personal 
request,  cheerfully  complied  with  by  claimant  as  a  matter  of 
courtesy  to  the  Attomey*<jreneral,  and  to  enabte  him  to 
examine  the  situation  to  see  whether  or  not  he  was  right  in 
his  contention  that  the  Bond  line  was  the  true  one,  and  any 
damages  plaintiff  may  have  suffered  during  the  pendency  of 
the  injimction  would  not  be  a  l^al  charge  against  the  State 
because  no  undertaking  was  given  when  the  injunction  was 
obtained,  and  there  is  no  basis  for  liability  in  its  absence. 

If  in  good  conscience  claimant  ought  to  be  compensated 
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for  damages  it  suffered  when  the  iBJiinction  was  in  force, 
and  which  damages  were  not  the  result  of  its  own  voluntary 
inactivity,  undoubtedly  it  could  be  afforded  relief  by  way  of 
the  L^islature,  but  the  State  was  immune  from  such  a  claim 
at  common  law,  and  it  certainly  could  not  be  made  liable  under 
the  provisions  of  section  1990  of  the  Code  of  Civil  Procedure. 
The  State's  immunity  survived  the  terms  of  said  section,  as 
amended  by  chapter  90  of  the  Laws  of  1894. 

Undoubtedly  claimant  suffered  damages,  but  I  cannot 
see  where  the  State  is  legally  liable.  If  claimant  has  a  moral 
claim  the  Legislature  could  recognize  it,  and  act  upon  it. 

But  there  having  been  no  imdertaking  given  at  the  time  the 
injunction  was  obtained,  there  was  nothing  from  which  any 
liabihty  could  be  measured,  for  in  any  event  it  could  not  have 
exceeded  the  liabihty  of  sureties  on  an  undertaking  if  one 
had  been  given,  and  none  having  been  given  there  is  no  basis 
for  Uabihty  against  the  State,  it  being  immune  at  common 
law,  and  that  immunity  not  being  affected  by  section  1990  of 
the  Code  of  Civil  Procedure, 

The  judgment  should  be  reversed  and  the  claim  dismissed, 
with  costs. 

All  concur. 

Judgment  and  orders  reversed  and  claim  dismissed,  with 
costs. 


In  the  Matter  of  the  Application  of  Joseph  A.  Hamun, 
Appellant,  to  Compel  Dehvery  of  Books  and  Papers. 

Frank  M.  Rathbone,  Respondent. 

Fourth  Department,  May  4,  1921. 

Publio  offlcen  —  death  of  county  clerk  after  re-eleetion  —  raeeeesor 
can  be  appointed  for  uneaqi>ired  term  only  —  another  derk  may 
be  appointed  on  flnt  of  year  to  hold  for  that  year  —  County 
Law,  §  160,  subdiviBion  2,  and  Public  Offlcem  Law,  §  42,  construed 
and  applied. 

Subdivision  2  of  section  160  of  the  Ck>anty  Law,  providing:  that  when  a 
"  vaeanoy  "  shall  ooour  in  the  office  of  county  dark  the  person  appointed 
as  suooessor  shall  hold  office  until  and  including  the  last  day  of  December 
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succeeding  the  first  annual  election  after  the  happening  of  the  vacancy 
must  be  read  in  connection  with  section  42  of  the  Public  Officers  Law 
and  the  "  vacancy  "  referred  to  in  the  County  Law  construed  to  mean  a 
vacancy  occurring  when  the  term  of  the  officer  would  not  expire  at  the 
end  of  the  current  year. 
Accordingly,  where  a  county  clerk  dies  after  reflection  and  before  the 
commencement  of  his  new  term  the  Governor  has  power  to  appoint  a 
successor  for  the  remainder  of  the  term  only,  and  another  person  appointed 
at  the  beginning  of  the  new  term  becomes  the  legal  county  clerk  and 
entitled  to  the  books,  records  and  papers  appertaining  to  the  office. 

Appeal  by  the  petitioner,  Joseph  A%  Hamlin,  from  an  order 
of  the  Supreme  Court,  made  at  the  Jeflferson  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Oneida 
on  the  21st  day  of  February,  1921,  denying  an  application  of 
the  petitioner  compelling  Frank  M.  Rathbone  to  deliver  the 
the  records,  books  and  papers  belonging  or  appertaining  to  the 
office  of  the  county  clerk  of  Oneida  county. 

George  C.  Morehouse  [August  MerriU  of  coimsel],  for  the 
appellant. 

Henry  D.  Williams  [P.  C.  J.  DeAngelis  of  coun^l],  for  the 
respondent. 

Clark,  J.: 

This  proceeding  was  b^un  under  section  80  of  the  Public 
Officers  Law  to  compel  respondent  Frank  M.  Rathbone  to 
deliver  to  petitioner  the  records,  books  and  papers  belonging 
or  appertaining  to  the  office  of  coimty  clerk  of  Oneida  county. 
The  application  was  denied  and  petitioner  appeals.  The  facts 
are  not  in  dispute. 

In  November,  1917,  at  the  general  election  Charles  Wenzel 
was  elected  to  the  office  of  county  clerk  of  Oneida  county  for  a 
term  of  three  years,  which  term  began  on  the  1st  day  of  January, 
1918,  and  expired  at  midnight  on  the  31st  day  of  DecemJ^er, 
1920. 

At  the  general  election  held  in  November,  1920,  Mr.  Wenzel 
was  elected  to  the  same  office  for  a  term  of  three  years,  which 
term  would  begin  January  1,  1921,  and  would  expire  at  mid- 
night on  the  31st  day  of  December,  1923,    He  never  took 
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office  under  the  term  for  which  he  was  elected  m  November, 
1920,  for  the  reason  that  he  died  on  the  twenty-eighth  day  of 
December  in  that  year. 

On  the  last  day  of  December,  1920,  the  then  Govwnor 
appointed  petitioner  to  the  office  of  clerk  of  Oneida  county, 
but  his  commission  was  not  received  by  him  until  the  1st  day 
of  January,  1921.  Governor  Miller  was  inaugurated  January 
1,  1921,  and  on  that  day  he  appointed  Frank  M.  Rathbone,  the 
respondent,  to  the  office  of  clerk  of  Oneida  county,  and  Mr. 
Rathbone  received  his  commission  that  day.  He  had  been  a 
deputy  imder  the  former  county  clerk,  and  was  acting  as  such 
deputy  and  was  in  charge  of  the  Oneida  county  clerk's  office 
when  Mr.  Wenzel  died.  On  the  3d  day  of  January,  1921, 
respondent  took  the  constitutional  oath  of  office  as  clerk  of 
Oneida  county,  which  oath  was  that  day  filed  in  the  clerk's 
office,  and  on  the  same  day  he  made  and  executed  his  official 
bond  which  was  duly  approved  and  filed  with  his  commission 
in  the  office  of  the  treasurer  of  Oneida  county,  the  bond  being 
subsequently  filed  in  the  office  of  the  State  Comptroller. 
Petitioner  took  the  constitutional  oath  of  office  on  the  3d  day 
of  January,  1921,  and  that  document  and  his  commission  were 
filed  in  the  Oneida  county  clerk's  office  on  the  5th  day  of 
January,  1921.  On  the  4th  day  of  January,  1921,  petitioner's 
bond  for  the  faithful  discharge  of  his  duties  as  county  clerk 
was  filed  in  the  office  of  the  State  Comptroller,  the  bond  having 
been  approved  by  the  county  judge  of  Oneida  county.  This 
bond  was  not  approved  by  the  board  of  supervisors  of  Oneida 
coimty,  but  the  bond  of  the  respondent  was  approved  by  such 
board  on  the  12th  day  of  January,  1921. 

The  question  to  be  determined  here  is  whether  the  petitioner 
or  the  respondent  was  the  lawful  clerk  of  Oneida  county,  and 
as  such  entitled  to  the  custody  and  control  of  the  records, 
books  and  papers  appertaining  to  that  office. 

The  application  of  petitioner  is  based  on  the  claim  that 
section  160  of  the  County  Law  (as  amd.  by  Laws  of  1914, 
chap.  62)  is  controlling.  That  section  refers  to  the  "  Election, 
appointment,  term  of  office  and  undertaking  of  county  clerk," 
^nd  so  far  as  pertinent  to  this  inquiry  is  as  follows: 

'^  There  shall  continue: 

'M.  To  be  elected  in  each  of  the  counties  a  county  clerk, 
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who  shall  hold  his  office  for  three  years  from  and  including 
the  first  day  of  January  succeeding  his  election; 

"  2.  To  be  appointed  by  the  Governor,  a  county  clerk, 
when  a  vacancy  shall  occur  in  such  office,  and  the  person 
so  appointed  shall  hold  the  office  until  and  including  the  last 
day  of  December  succeeding  the  first  annual  election  after  the 
happening  of  the  vacancy." 

The  office  of  coimty  clerk  is  an  elective  office,  and  the 
term  is  for  three  years.  (Const,  art.  10,  §  1.)  By  section  5 
of  article  10  of  the  Constitution  it  is  provided  that  "  The 
Legislature  shall  provide  for  filling  vacancies  in  office,  and 
in  case  of  elective  officers,  no  person  appointed  to  fill  a  vacancy 
shall  hold  his  office  by  virtue  of  such  appointment  longer  than 
the  commencement  of  the  political  year  next  succeeding  the 
first  annual  election  after  the  happening  of  the  vacancy.'' 

It  will  thus  be  seen  that  the  Legislature  has  the  power 
imder'the  Constitution  to  provide  for  the  filling  of  vacancies 
in  the  office  of  county  clerk,  and  the  Legislature  did  provide 
for  filling  such  vacancies  by  the  enactment  of  section  42  of  the 
Public  Officers  Law. 

Reading  subdivision  2  of  section  160  of  the  County  Law 
and  section  42  of  the  Public  Officers  Law  together,  it  must  be 
construed  that  the  "  vacancy  "  referred  to  in  the  office  of 
county  clerk  refers  to  a  vacancy  occurring  when  the  term  of 
the  officer  would  not  expire  at  the  end  of  the  current  year. 

Let  us  assume  that  in  November,  1920,  a  person  other  than 
Mr.  Wenzel  had  been  elected  clerk  of  Oneida  county,  his  term 
to  begin  January  1,  1921,  and  that  the  then  clerk,  Mr.  Wenzel, 
had  died  December  28,  1920,  three  days  before  his  tenn  as 
county  clerk  would  expire,  and  that  just  before  the  term 
expired  petitioner  had  been  appointed  clerk  in  precisely  the 
same  way  as  he  was  appointed  by  the  then  Governor.  Can  it 
be  said  that  imder  section  160  (Subd.  2)  of  the  County  Law, 
or  under  the  Constitution  (Art.  10,  §  5),  that  petitioner  could 
hold  the  office  until  December  31,  1921,  thus  depriving  the 
clerk  elected  in  November,  1920,  of  the  first  year  of  his  term? 
I  doubt  that  such  a  claim  would  be  seriously  made.  But  that 
is  precisely  what  would  happen  if  petitioner's  mterpretation  of 
the  statute  was  to  be  adopted. 

This  matter  must  be  disposed  of  without  regard  to  the  fact 
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that  Mr.  Wenzel,  whose  term  would  expire  December  31,  1920, 
was  elected  for  another  term  in  November  of  that  year.  His 
terms  of  office  were  separate  and  distinct  —  three-year  terms. 
(Const,  art.  10,  §  1.) 

These  terms  are  not  to  be  construed  as  one  continuous  term, 
and  the  situation  must  be  controlled  by  section  42  of  the  Public 
Officers  Law,  which  is  as  follows: 

"  Filling  other  vacancies.  If  a  vacancy  shall  occur,  other- 
wise than  by  expiration  of  term,  with  no  provision  of  law 
for  filling  the  same,  if  the  office  be  elective,  the  Governor  shall 
appoint  a  person  to  execute  the  duties  thereof  until  the  vacancy 
shall  be  filled  by  an  election.  But  if  the  term  of  such  officer 
shall  expire  with  the  calendar  year  in  which  the  appointm^it 
shall  be  made,  or  if  the  office  be  appointive,  the  appointee 
shall  hold  for  the  residue  of  the  term." 

The  facts  in  this  case  fit  in  precisely  with  the  terms  of 
that  section.  The  vacancy  in  the  office  of  the  Oneida  county 
clerk  occurred,  not  by  expiration  of  the  term  of  the  incumbent, 
but  by  his  death  before  his  term  expired.  It  expired  at  the  end 
of  the  calendar  year  during  which  petitioner  received  his 
appointment.  Under  these  circumstances  petitioner's  appoint- 
ment was  eflfective  only  for  the  residue  of  Mr.  Wenzd's  term, 
and  that  was  for  the  time  between  the  appointment  and  the 
expiration  of  Mr.  Wenzel's  term,  which  was  December  31, 
1920,  at  midnight.  A  vacancy  occurred  in  the  office  of  county 
clerk  when  Mr.  Wenzel,  the  incumbent,  died.  (Pub.  Off.  Law, 
§  30,  subd.  1,  as  amd.  by  Laws  of  1920,  chap.  259.) 

The  Governor  had  power  to  fill  that  vacancy,  but  the  appoint- 
ment was  only  for  the  space  of  time  between  the  appointment 
and  the  expiration  of  the  term  of  the  incmnbent.  A  new  term 
of  office  for  county  clerk  b^an  January  1,  1921.  The  person 
who  had  been  elected  to  that  office  in  November,  1920,  on 
filing  the  constitutional  oath,  and  giviag  the  bond  prescribed 
by  law,  would  be  the  constitutional  and  l^al  clerk,  and 
entitled  to  the  office.  {People  ex  rel.  Jackson  v.  Potter, 
47  N.  Y.  375.) 

The  person  who  had  been  elected  in  November,  1920,  did 
not  qualify,  for  he  was  not  living  when  his  term  began. 
Consequently  there  was  a  vacancy  in  the  office  of  county  clerk 
of  Oneida  county  on  the  1st  day  of  January,  1921,  when  the 
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new  term  began,  and  it  was  filled  by  the  present  Governor  in 
the  appointment  of  respondent.  He  qualified  by  taking  the 
constitutional  oath  of  ofiice;  and  making  and  executing  his 
official  bond,  which  was  approved  and  filed  as  required  by  law. 
Respondent  thereupon  became  not  only  the  acting,  but  the 
legal  clerk  of  Oneida  county,  and  entitled  to  the  custody  of 
the  books,  records  and  papers  appertaining  to  that  office. 
The  contention  of  petitioner  is  without  merit,  and  the 
order  appealed  from  should  be  affirmed,  with  ten  dollars  costs. 

All  concur. 

Order  affirmed,  with  ten  dollars  costs  and  diBbursements. 


De   Grasse   Paper  Company,   Respondent,   v.   Northern 
New  York  Coal  Company,  Appellant. 

Fourth  Department,  May  11,  1921. 

Trial  —  fact  that  defendant  is  prominent  and  Buccessful  busineas 
man  not  ground  for  changing  place  of  trial  —  stipulation  to  change 
place  of  trial  binding  as  to  subsequent  trials. 

The  mere  fact  that  the  defendant's  i^eaident  was  a  prominent  and  suooessful 
business  man  is  not  enough  to  justify  a  change  of  the  place  of  trial  on 
the  ground  that  a  fair  and  impartial  trial  cannot  be  had  in  the  county  of 
his  residence,  where  no  facts  are  shown  to  justify  the  conclusion  that 
he  had  or  would  improperly  influence  a  jury. 

A  stipulation  entered  into  by  the  plaintiff  when  the  case  was  brought  to  trial 
in  St.  Lawrence  county  as  a  condition  to  putting  it  over  the  term,  that  the 
case  be  tried  in  Jefferson  county,  meant  thatthe place  of  trial  was  to  be 
changed  to  that  coimty  not  only  for  one  trial  but  for  all  subsequent  trials, 
and  the  plaintiff  is  bound  by  the  stipulation  which  was  made  largely  for  its 
accommodation. 

Appeal  by  the  defendant,  Northern  New  York  Coal  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the 
Onondaga  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  Jefferson  on  the  22d  day  of  December,  1920, 
granting  plaintiff's  motion  for  an  order  to  change  the  place 
of  trial  from  the  county  of  Jefferson  to  the  coimty  of  Onondaga, 
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influence  or  the  influence  of  his  political  organization.  The 
court  changed  the  place  of  trial  in  that  case  because  of  the 
peculiar  facts  presented  in  that  particular  case.  Here,  no 
facts  are  printed  to  show  that  defendant's  president  had  any 
influence  in  his  county,  except  such  as  would' naturally  arise 
from  a  correct  and  successful  life.  To  say  that  because  a  man 
is  successful  and  respectable,  no  one  else  could  have  a  fair  trial 
in  his  county  where  he  was  a  party  to  the  Utigation,  without 
^ving  supporting  facts,  is  simply  to  penalize  respectability. 

I  reconmiend  a  reversal  of  the  order  on  two  grounds: 

First.  The  moving  papers  are  insufficient  in  the  facts 
shown  to  justify  the  beli^  that  a  fair  and  impartial  trial 
cannot  be  had  in  Jefferson  .county. 

Second.  Plaintiff  entered  into  a  stipulation  that  the  case 
be  tried  in  Jefferson  county,  and  that  meant  that  the  place 
of  trial  was  to  be  changed  to  that  county  not  only  for  one  trial 
but  for  aU  subsequent  trials,  and  plaintiff  should  stand  by  the 
stipulation  which  was  made  largely  for  its  accommodation. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  denied,  with  ten  dollars  costs. 

All  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbm^ements, 
and  motion  denied,  with  ten  dollars  costs. 


In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament 
of  Frederick  Wolf,  Deceased. 

WiiiUAM  H.  Schick  and  Thomas  H.  Ward,  Executors  Named 
in  the  Last  Will  and  Testament  of  Frederick  Wolf, 
Deceased,  and  Others,  Appellants;  Lydia  K.  Beach  and 
Others,  Respondents. 

Fourth  Department,  May  11, 1921. 

WiUs  —  probate  —  testamentary    capacity    defined  —  yerdict    that 
testator  was  not  of  sound  mind  contrary  to  evidence* 

If  at  the  time  the  testator  made  his  wiU  he  knew  enough  to  understand  and 
appreciate  the  nature  and  extent  of  his  property,  and  if  he  knew  the 
relation  he  bore  to  those  who  would  naturally  be  the  objects  of  his  bounty, 
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and  if  he  knew  and  understood  what  he  was  doing  when  he  made  the 
will  —  that  is,  understood  the  nature  of  the  transaction  —  he  poflsessed 
testamentary  capacity,  even  though  he  may  not  have  been  a  man  of  the 
highest  and  strongest  mentality. 

The  mere  fact  that  the  testator  was  aged  and  infirm  raises  no  inferenoe  that 
he  lacked  testamentary  capacity. 

On  all  the  evidence,  hdd,  that  the  testator  was  competent  to  make  a  wiU 
and  that  the  verdict  of  the  jury  that  the  testator  was  not  of  sound  mind 
was  contrary  to  the  evidence  and  should  be  set  aside,  and  that  the  decree 
refusing  probate  should  be  reversed  and  the  matter  remitted  to  the 
surrogate  to  enter  a  decree  admitting  the  will  to  probate. 

Appeal  by  William  H.  Schick  and  others  from  a  decree  of 
the  Surrogate's  Court  of  the  county  of  Onondaga,  entered  in 
the  office  of  said  surrogate  on  the  18th  day  of  March,  1920, 
denying  probate  of  the  will  of  Frederick  Wolf,  deceased,  and 
also  from  an  order  entered  in  said  surrogate's  office  on  or 
about  the  same  date,  denying  appellants'  motion  for  a  new 
trial  made  upon  the  minutes- 

Thomas  H.  Ward  [Walter  Welch  of  counsel],  for  the  appellants, 
executors  and  others. 

\\  William  H.  Bamerick,  special  guardian  of  Frederick  Wolf 
and  others,  appellant. 

,  JB,  J.  Shanaharif  for  the  respondents. 

Clark,  J.: 

On  the  20th  day  of  May,  1918,  Frederick  Wolf,  long  a  resi- 
dent of  the  city  of  Syracuse,  N.  Y.,  executed  in  due  form  an 
instnunent  in  writing,  sought  to  be  proved  as  his  last  will  and 
testament. 

No  question  is  raised  as  to  the  due  execution  of  this  instru- 
ment, and  although  in  their  objections  filed,  contestants 
urge  that  the  will  was  the  result  of  undue  influence  brought 
to  bear  on  testator,  that  part  of  the  contest  was  abandoned 
on  the  trial,  and  the  only  question  submitted  to  the  jury  was 
as  follows:  "  Was  Frederick  Wolf  of  sound  mind  on  May  20, 
1918?  " 

The  issue  was  sent  to  a  jury  for  trial  and  the  jury  answered 
the  question  propounded  in  the  negative,  whereupon  the  surro- 
gate made  and  entered  an  order  denying  probate  to  the  will  in 
question. 
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Frederick  Wolf,  the  testator,  had  Kved  in  Syracuse  many 
years,  and  had  long  been  successful  in  business  in  that  city. 
He  h3rd  accumulated  considerable  property,  but  most  of  it  had 
been  disposed  of  among  his  children  before  he  made  his  will, 
so  that  at  the  time  of  his  death  his  estate  did  not  exceed  in 
value  more  than  $15,000.  His  wife  had  predeceased  him,  and 
he  died  August  9,  1918. 

This  was  not  a  death-bed  will,  for  he  lived  nearly  three 
months  after  it  was  executed,  and  during  that  interval  he  was 
up  and  around  his  house,  and  on  the  streets  of  the  city  the 
same  as  he  had  been  for  some  time  previously.  He  was  about 
seventy-six  years  of  age  at  the  time  the  will  was  made,  and 
had  four  adult  children,  all  married.  Two  daughters  and 
a  son  lived  in  Syracuse,  and  the  fourth  child,  a  son,  lived  in 
Califomia. 

By  the  terms  of  the  will  he  bequeathed  to  a  daughter,  Lydia 
Beach,  a  black  walnut  pier  glass  and  marble  top  table.  He  had 
previously  conveyed  to  this  dauj^ter  a  valuable  piece  of  real 
estate  in  Syracuse.  He  gave  to  his  son  Cyrus  Wolf  $1,000, 
but  out  of  that  it  was  provided  in  the  will  there  was  to  be 
deducted  whatever  testator  had  been  obliged  to  pay  on  two 
certain  judgments  against  Cyrus.  He  stated  in  the  will  that 
the  reason  for  this  bequest  to  Cyrus  limiting  it  to  $1,000 
and  subject  to  the  payment  of  these  judgments  was  "  the  abuse 
I  suffered  from  him  [Cyrus]  and  his  present  wife." 

He  gave  to  his  grandson  Frederick  Wolf  $200,  and  to  each 
of  five  children  of  his  deceased  brother  William  Wolf  $100, 
and  to  his  grandchildren  Margaret  and  Fred  Harold  Schick 
the  house  in  which  he  lived  in  Syracuse,  and  all  the  rest  of  his 
property  he  devised  to  his  daughter,  Mrs.  Ida  Schick. 

The  reasons  assigned  by  testator  for  making  the  will  in 
this  way  are  clearly  set  forth  in  the  testimony  of  Mr.  Ward, 
the  lawyer  who  drew  the  will,  and  who  was  one  of  the  sub- 
scribing witnesses. 

He  testified  that  late  in  the  afternoon  on  the  day  the  will 
was  made  (May  20,  1918)  Mr.  Wolf  came  to  his  office  alone. 
This  lawyer  was  an  old  and  reputable  practitioner  at  the 
Onondaga  county  bar,  and  he  had  been  testator's  attorney 
for  some  years.  Mr.  Ward  testified  that  testator  told  him  at 
that  time  that  Cyrus  had  been  getting  married,  and  he  and  his 
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wife  were  unkind  to  him,  and  would  not  give  him  his  meftb 
and  medicine  when  he  was  sick,  and  he  directed  that  his  wiU 
state  why  he  gave  to  his  son  Cyrus  but  $1,000,  burdened  with 
the  payment  of  two  judgments. 

Mr.  Ward  further  testified  that  testator  told  him  that  his 
daughter  Mrs.  Beach  had  had  her  share  previously,  including  an 
item  of  $2,000,  which  he  had  paid  on  her  account.  He  further 
testified  that  Mr.  Wolf  told  him  the  reason  he  gave  his  home 
place  to  his  grandchildren  Florence  and  Fred  Harold  Schick 
was  that  they  had  been  good  to  him  and  had  run  errands  for 
him,  and  had  brought  him  his  meals,  and  that  they  had  done 
tilings  for  him  that  his  own  children  would  not  do. 

He  further  testified  that  Mr.  Wolf  told  him  that  one  ct 
the  reasons  he  wanted  the  residue  of  his  estate  to  go  to  his 
daughter  Ida  Schick  was  that  she  had  lost  an  eye  when  a  little 
girl,  which  he  had  always  felt  he  was  responsible  for. 

Mr.  Ward  testified  that  testator  looked  natural  and  bri^t, 
his  eyes  were  clear,  he  answered  questions  put  to  him  promptly 
and  intelligently,  and  talked  and  acted  naturally;  that  after 
the  will  was  drawn  he  asked  to  have  portions  of  it  re-read,  and 
suggested  one  or  two  changes,  which  were  made  before  the  will 
wis  executed,  and  that  testator  was  of  soimd  mind. 

The  other  subscribing  witness  to  the  will  was  a  young  lady, 
the  clerk  in  Mr.  Ward's  office.  She  testified  that  Mr.  Wolf 
came  to  the  ofiSce  alone  on  the  day  the  will  was  made.  She  had 
known  him  for  upwards  of  three  years,  and  saw  him  frequently 
at  Mr.  Ward's  oflBce.  She  testified  that  after  the  will  was 
drawn  testator  asked  her  personally  if  she  would  be  a  witness 
to  his  will,  which  she  consented  to  do.  ^e  testified  that 
he  signed  it  in  her  pres^ice,  declared  it  to  be  his  last  will 
and  testament,  and  that  she  and  Mr.  Ward  signed  it  as  wit* 
nesses  at  his  request,  in  his  presence,  and  in  the  presence  of 
each  other. 

She  also  testified  that  he  looked  bright,  that  he  had  no 
cane  or  glasses,  that  he  came  to  the  office  and  departed  alone, 
and  that  he  was  of  soimd  mind  and  competent  to  make  a  will. 

The  evidence  of  these  subscribing  witnesses  was  in  no  way 
discredited  or  impeached,  and  because  of  the  fact  that  they 
were  present  and  saw  testator  at  the  time  the  will  was  made, 
they  had  better  opportunity  to  observe,  and  more  reliable 
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sources  of  information  in  regard  to  his  condition,  and  whether 
or  not  he  possessed  testamentary  capacity  than  any  other 
witnesses.    {Matter  of  C(mstock,  26  N.  Y.  St.  Repr.  292,) 

This  will  was  executed  with  a  careful  observance  of  all 
the  forms  of  law  —  it  was  duly  executed,  and  should  be  probated, 
imless  it  was  not  the  will  of  a  competent  testator.  {Matter  of 
Dunn,  184  App.  Div.  386,  391.) 

In  addition  to  the  subscribing  witnesses  who  had  the  best 
opportunity  to  know  the  actual  situation  and  capacity  of 
Mr.  Wolf  at  the  time  the  will  was  made,  proponents  pro- 
duced some  eighteen  witnesses  who  had  known  testator,  some 
of  them  for  many  years,  business  men  and  neighbors,  afid 
pastors  of  his  church,  who  testified  to  conversations  had  with 
Mr.  Wolf  in  1917  and  1918,  prior  to  the  making  of  the  will. 
The  evidence  disclosed  that  some  of  these  witnesses  played 
checkers  with  him  in  April  or  May,  1918,  just  before  the  will 
was  made,  and  on  one  occasion  he  played  a  game  of  checkers 
with  an  expert  from  out  of  town,  winning  two  games  out  of 
three  that  were  played.  Deceased  was  an  expert  checker 
player,  and  in  March  or  April,  1918,  witnesses  testified  that 
they  discussed  checker  problems  with  him. 

Other  witnesses  testified  that  they  talked  with  deceased 
about  repairs  to  property  he  owned,  which  repairs  he  promised 
to  make,  and  did  make.  Bankers  with  whom  testator  did 
business  just  prior  to  the  making  of  the  will,  gave  testimony  as 
to  his  acts  and  conversations,  and  old  nei^bors  testified  that 
his  acts  and  conversations  as  testified  to  by  them,  impressed 
them  as  being  rational,  and  finally  Dr.  Hersey  G.  Locke,  a 
member  of  the  faculty  of  Syracuse  University,  a  man  of  large 
experience,  who  has  specialized  in  mental  diseases,  gave  testi- 
mony in  behalf  of  proponents,  and  basing  his  opioion  on  the 
elaborate  hypothetical  question  of  proponents,  gave  it  as  his 
opinion  that  testator  was  of  sound  mind  on  the  day  he  made 
his  will. 

To  meet  this  evidence  in  their  endeavor  to  destroy  the  will, 
contestants  produced  some  eleven  witnesses,  including  two 
physicians,  who  testified  to  various  conversations  they  had  had 
with  testator  in  1917  and  1918,  and  they  testified  that  such 
conversations  impressed  them  as  being  irrational,  and  the  two 
physicians  basing  their  opinion  on  facts  stated  in  a  hypothetical 
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question  propounded  by  contestants^  gave  it  as  their  opinion 
that  testator  was  of  unsound  mind. 

The  evidence  of  contestants  does  not  appeal  to  me  as  being 
satisfactory.  It  does  not  ring  true.  In  several  instances  the 
witnesses  were  plainly  hostile,  or  were  related  in  some  way  to 
some  of  the  contestants. 

Several  witnesses  who  gave  evidence  in  behalf  of  contest- 
ants testified  that  the  acts  and  conversations  of  Mr.  Wolf  as 
described  by  them,  impressed  them  as  being  irrtitional,  and  they 
were  related  to  contestants  as  follows:  Charlotte  A.  Gunn, 
sister-ih-law  of  one  of  the  contestants;  Edwin  Slawson, 
brother-in-law  of  one  of  the  contestants;  G.  F.  E.  Meistring  is 
a  relative  of  some  of  the  contestants;  George  D.  Guim  is  a 
brother-in-law  of  one  of  the  contestants,  and  George  I.  Beach 
is  husband  of  one  of  the  contestants.  He  was  a  very  biased 
witness. 

This  case  had  been  previously  tried,  and  he  was  a  witness 
on  the  former  trial,  but  his  recollection  had  evidently  been 
refreshed  since  then,  for  he  testified  to  very  many  different 
transactions  on  this  trial  that  were  not  redferred  to  on  the 
former  trial.  It  gave  rise  to  the  suspicion  that  perhi^  the 
necessities  of  the  case  stimulated  his  recollection. 

The  two  physicians  who  testified  in  behalf  of  contestants^ 
that  Mr.  Wolf  was  of  unsound  mind,  were  neither  of  them 
his  attending  physician.  It  is  worthy  of  remark  that  on 
the  former  trial  contestants  produced  Dr.  Belch,  Mr.  Wolf's 
attending  physician,  and  he  was  sworn  and  gave  testimony,  but 
thi^  did  not  produce  him  on  the  last  trial.         ^ 

Much  of  the  evidence  relied  on  by  contestant^in  an  effort 
to  set  aside  this  will  was  trivial  in  its  nature,  and  in  several 
instances  given  by  witnesses  who  were  hostile. 

The  due  execution  of  the  will  being  clearly  shown,  and  no 
question  of  fraud  or  undue  influence  entering  into  the  case,  the 
only  remaining  question  was  as  to  the  testamentary  capacity 
of  Mr.  Wolf  at  the  time  he  made  his  will. 

If  at  that  time,  not  some  other  time,  but  at  the  time  he 
made  his  will,  he  knew  enough  to  understand  and  appreciate  the 
.nature  and  extent  of  his  property,  and  if  he  knew  the  relation 
he  bore  to  those  who  would  naturally  be  the  objects  of  his 
bounty,  and  if  he  knew  and  understood  what  he  was  doing 
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when  he  made  the  will  —  that  is,  understood  the  nature  of  the 
transaction  —  he  possessed  testamentary  capacity,  even  though 
he  may  not  have  been  a  man  of  the  highest  and  strongest 
mentality. 

He  was  an  aged  man  and  somewhat  feeble,  but  was  up  and 
around  the  house,  going  on  the  streets  of  the  city  frequently, 
transacting  some  business,  such  as  collecting  rents  and  giving 
receipts  for  them,  and  doing  it  all  properly. 

The  mere  fact  that  this  testator  was  a^  and  infirm  raises 
no  inference  that  he  lacked  testamentary  capacity.  Our  laws 
in  their  clemency  and  beneficence  undertake  to  assist  the  aged 
and  infirm  in  making  testamentary  disposition  <^  their  property, 
and  do  not  seek  to  put  obstacles  in  their  way  to  prevent  them 
from  doing  it. 

The  evidence  is  undisputed  and  given  by  perfectly  reputable 
witnesses,  that  testator  went  alone  to  his  lawyer's  office  on 
the  day  the  will  was  made,  and  used  no  cane  or  glasses.  That 
does  not  indicate  extreme  feebleness.  He  told  the  lawyer  just 
how  he  wanted  the  will  made,  and  gave  his  reasons  therefor. 
These  reasons,  which  were  testified  to  by  at  least  one  of  the 
subscribing  witnesses,  evidently  did  not  appeal  to  the  jury,  for 
they  imdertook  to  do  what  juries  often  do,  and  that  is,  to  make 
a  new  will  for  a  testator,  overlooking  the  fact  that  if  he  was  of 
sound  mind  and  was  not  improperly  influenced,  he  and  not 
they  had  a  right  to  make  the  will,  and  do  as  he  saw  fit  with  his 
property. 

In  all  the  evidence  produced  by  contestants  tending  to  show 
that  Mr.  Wolf  was  irrational  there  was  nothing  in  his  acts 
or  conversations,  as  detailed  by  the  witnesses,  that  was  unusual 
in  a  man  of  his  age.  He  may  have  been  peculiar  and  eccentric, 
and  he  may  have  looked  pale  and  thin,  and  he  undoubtedly 
walked  slowly  and  perhaps  dragged  one  foot,  but  these  con- 
ditions would  not  render  him  incompetait  to  make  a  will.  He 
had  been  in  poor  health  for  some  time,  suffering  from  chronic 
nephritis  and  valvular  heart  difficulty,  but  that  condition  in 
and  of  itself  did  not  make  him  incompetent,  for  he  transacted 
business  right  along,  collected  rents,  gave  checks  and  recmpts, 
and  shortly  before  the  will  was  made  he  subscribed  for  a  $1,000 
Liberty  bond,  making  and  signing  in  person  the  check  with 
which  he  paid  for  it. 
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The  evidence  of  c<Mitestants  fails  to  prove  that  Mr.  Wolf  was 
not  capable  of  making  a  will  on  the  day  this  instrument  was 
executed.  On  the  contrary,  from  the  evidence  of  the  sub- 
scribiixg  witnesses,  which  was  undisputed,  it  would  appear  that 
he  was  At  that  time  rather  above  the  average  of  intelligence 
considering  his  age  and  enfeebled  physical  condition. 

Then  why  is  it  that  a  jury  should  se^  aside  the  will  in  the 
face  of  overwhelming  evidence  that  testator  was  of  sound 
mind?  The  ajoswer  is  found  in  the  general  desire  of  juries  in 
will  cases  to  endeavor  to  even  things  up  between  a  dead  ntxan's 
hdrs  and  compel  him  to  do  with*his  property  what  they  think 
ought  to  have  been  done  without  regard  to  his  absolute  right 
to  do  as  he  pleased  with  his  property  if  he  was  of  soimd  mind 
and  acted  of  his  own  volition. 

If  Mr.  Wolf  was  competent  to  make  a  will  on  May  20, 1918, 
it  was  his  business,  and  not  the  business  of  outsiders,  to  say 
how  much  of  his  property  he  should  give  to  any  one  or  more  of 
^s  children. 

Unless  we  are  going  to  do  away  with  the  right  to  noake 
testamentary  disposition  of  one's  property,  it  is  time  to  take 
the  position  that  when  a  man  shows  the  capacity  to  make 
a  valid  will,  as  was  shown  in  this  case,  the  right  to  do  so  should 
be  upheld,  and  not  be  jeopardized  by  a  sympathetic  jury. 

Mr.  Wolf  was  clearly  shown  by  overwhelming  evidence  to 
have  had  testamentary  capacity  on  the  day  this  will  was  made, 
and  was  competent  to  make  a  valid  will.  {Delafield  v.  Parish^ 
25  N.  Y.  9;  Matter  of  SnelKng,  iSG  id.  515;  Matter  of  Dunn, 
184  App.  Div.  386;  Matter  of  Heatan,  224  N.  Y.  22.) 

Proponents  complain  of  naany  of  the  rulings  of  the  court, 
and  it  would  seem  that  in  some  instances,  under  the  guise  of 
endeavoring  to  show  testator's  mental  condition,  contestants 
were  permitted  to  get  before  the  jury  evidence  which  tended  to 
show  undue  influence  when  that  question  was  not  in  the  case, 
but  the  verdict  was  not  supported  by  sufficient  evidence  on 
the  question  of  testamentary  capacity,  and  it  is  not  necessary 
to  pass  oa  those  questions. 

There  is  no  pretense  that  any  one  was  with  testator  when  be 
went  to  his  lawyer's  office  to  have  his  will  drawn,  or  that  he 
could  not  read  or  write,  or  that  he  did  not  tell  what  he  wanted 
done  with  his  property,  or  that  he  did  not  state  clearly  his 
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reasons  for  making  the  provisions  in  his  will  as  he  did  make 
them,  or  that  he  did  not  in  person  select  the  subscribing 
witnesses  to  the  will  and  request  them  to  sign  it  as  such,  or  that 
he  did  not  sign  his  name  imaided,  and  in  every  way  comply 
with  all  regulations  of  the  Decedent  Estate  Law  (§  21)  in  the 
execution  of  the  will. 

There  is  no  evidence  that  he  even  had  a  memorandum  as  to 
what  he  wanted  done  with  his  property,  but  was  able  to  and 
did  tell  the  lawyer  just  what  diiq)osition  he  wanted  to  make  of 
his  property  without  any  reference  to  any  writing  that  he  had 
previously  made.  He  knew  what  he  wanted  and  was  able  to 
tell  it  without  difficulty. 

Now  imder  these  circumstances,  to  defeat  the  will  of  such 
a  man  on  the  unsatisfactory  evidence  produced  by  contestants 
is  not  doing  justice  by  the  living,  and  is  certainly  doing  a  great 
injustice  to  the  dead.  It  amounts  to  taking  away  from  a 
competent  man  the  right  given  to  him  by  statute  to  make 
testamentary  disposition  of  his  property.  (See  Decedent 
Estate  Law,  §§  10,  15,  21.) 

The  will  was  concededly  executed  in  accordance  with  the 
requirements  of  the  law,  it  expressed  the  wishes  of  a  compet^it 
testator,  it  is  intelligent  and  rational  on  .its  face  and  should 
not  have  been  denied  probate. 

The  verdict  should  be  set  aside  on  the  ground  that  the 
evidence  is  insufficient  to  show  lack  of  testamentary  capacity, 
under  the  rule  as  laid  down  in  Matter  of  Case  (214  N.  Y.  199) 
and  Seeley  v.  Osborne  (220  id.  416,  422),  the  decree  of  the 
surrogate  refusing  probate  should  be  reversed,  and  the  matter 
remitted  to  the  surrogate  to  enter  a  decree  admitting  the  will 
to  probate  (Code  Civ.  Proc.  §  2763;  Matter  of  Ooodkart,  173 
App.  Div,  256),  with  costs  to  appellants  payable  out  of  the 
estate. 

All  concur;  Kruse,  P.  J.,  not  sitting. 

Decree  reversed,  verdict  of  jury  set  aside  upon  the  ground 
that  the  evidence  is  insufficient  to  show  lack  of  testamentary 
capacity,  and  matter  remitted  to  Surrogate's  Court  with 
directions  to  admit  the  will  to  probate,  with  costs  to  appeDants 
payable  out  of  the  estate. 
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Frances  Millspaugh,  as  Sole  Trustee  in  the  Place  and  Stead 
of  Thomas  H.  Millspaugh,  Deceased,  of  the  Estate  of 
Which  Henry  C.  Higginson  Died  Seized,  Respondent,  v. 
William  F.  Cassedy,  as  Alleged  Trustee  of  Barclay 
Maynard  Higginson  and  Others,  Appellants,  Impleaded 
with  The  Higginson  Manupacturing  Company  and 
Another,  Defendants. 

Second  Department,  May  6, 1921. 

Trusts  —  successor  trustee  may  maintain  suit  where  predecessor 
improperly  applied  trust  funds  —  pleadings  —  allegation  that 
trustee  accepted  trust  sufficient  without  pleading  facts  showing 
acceptance -^  complaint  in  suit  by  successcHr  trustee  to  impress 
specified  trust  on  property  transferred  in  violation  of  trust  held 
sufficient. 

The  plaintifP,  as  successor  tnistee,  may  maintain  an  appropriate  suit  where 
her  predecessor  has  improperly  applied  the  trust  funds,  if  the  trust 
property  can  be  foUowed  and  resubjected  to  the  trust.  . 

In  a  suit  by  a  successor  trustee  to  impress  a  specified  trust  on  shares  of  stock 
on  the  ground  that  her  predecessor  had  improperly  applied  the  trust 
property,  it  is  sufficient  to  allege  that  her  predecessor  accepted  the  trust 
according  to  the  instrument  creating  it,  and  it  is  not  necessary  to  allege 
the  facts  by  which  the  acceptance  may  be  shown. 

Complaint  in  the  aforesaid  suit  examined,  and  Aeld,  testate  a  cause  of  action. 

Appeal  by  the  defendants,  William  F.  Cassedy  and  others, 
from  an  interlocutory  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintifif,  entered  in  the  office  of  the  clerk  of  the  county 
of  Orange  on  the  20th  day  of  September,  1920,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  Orange  Special 
Term  overruling  said  defendants'  demiurer  to  the  complaint. 

F.  W.  StelU  [W.  F.  Cassedy  and  C.  T.  Payne  with  him  on 
the  brief],  for  the  appellants. 

R.  JET.  Bamett,  for  the  respondent. 

Mills,  J. : 

The  action,  being  in  equity,  was  brought  by  the  plaintiff 
as  successor  trustee,  appointed  by  the  Supreme  Court  in 
place  of  her  deceased  husband,  to  impress  a  certain  specified 


Digitized  by 


Googk 


732  MnXdPAUGH  v.  Cas8esdt. 

Second  Department,  May,  1901.  [Vol.  196 

trust  upon  certain  shares  of  the  stock  of  the  defendant  com- 
pany, and  to  cancel  certain  agreements  in  trust  executed  by 
the  said  former  trustee  as  null  and  void,  as  being  in  con- 
travention of  the  original  trust.  Certain  of  the  defendants 
interested  under  said  agreements  demurred  to  the  complaint. 
Their  demurrer  was  tried  at  the  Orange  Special  Term,  with 
the  result  that  decision  was  rendered  in  plaintiflf's  favor, 
and  interlocutory  judgment  accordingly  was  duly  entered 
with  the  usual  leave  to  plead  over,  and  the  demurring  defend- 
ants appealed  h^e  from  that  judgment. 

The  complaint,  after  alleging  plaintiflF's  appointment  to 
succeed  her  deceased  husband  as  trustee,  proceeds  to  allege: 
(1)  That  one  Henry  C.  Higginson,  being  the  owner  of  the 
said  stock,  died  on  FelHiiary  12,  1009,  leaving  a  last  will 
and  testament  which  in  terms  gave  the  property  abs(dutely  to 
her  said  husband;  (2)  that  he  left  in  a  safe  deposit  box  a 
letter  in  his  handwriting,  signed  by  him  and  addressed  and 
directed  to  plaintifif's  said  husband,  in  which  he  declared 
that  he  had  given  to  him  the  said  property  with  the  intent 
that  he  should  have  for  himself  1,000  shares  of  said  stock, 
but  that  he  should  hold  the  balance,  being  the  stock  involved 
in  this  action,  in  trust  for  the  benefit  of  decedent's  son  Maynard, 
the  income  thereof  during  the  life  of  Maynard's  mother 
to  go  in  part  to  him  and  in  part  to  her,  and  all  to  him  during 
his  survivorship  of  her,  with  the  remainder  at  his  death  to 
his  children,  if  any;  (3)  that' the  said  will  was  duly  probated 
and  plaintifif's  husband  duly  qualified  as  executor  thereof, 
and  that  he  took  possession  of  such  stock  and  administered 
upon  the  entire  estate;  (4)  that  said  testator  intended  by  said 
will  and  letter  to  create  a  trust  of  the. said  shares  according 
to  the  terms  of  the  letter,  and  that  plaintiff's  said  husband 
accepted  the  said  trust  and  attemped  to  execute  it;  (5)  that 
in  attempting  to  execute  he  inadvertently  exceeded  his 
authority  in  that  he  transferred  the  said  shares  to  defendant 
Cassedy  imder  the  said  agreements  upon  a  trust  substantially 
different  from  the  terms  of  the  said  letter,  the  general  difference 
being  that  by  the  agreements  said  Cassedy  was,  after  ten 
years  or  upon  the  sooner  death  of  the  mother,  to  taransfer 
the  said  stock  absolutely  to  Maynard,  whereas  by  the  terms 
of  the  letter  the  same  was  to  be  held  in  trust  for  his  life,  and 
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he,  Maynard,  was  never  to  receive  the  piineipal;  and  (6) 
that  the  ten  years'  period  is  about  to  expire,  and  that  the  said 
Cassedy  intends  then  to  transf^  the  stock  absolutely  to 
Maynard,  althou^  he  has  now  a  living  s(»i,  the  defendant 
Robert  Higginson.  The  complaint  has  annexed  to  it  copies 
of  all  of  said  papers. 

The  demurrer  is  upon  three  grounds,  namely,  (1)  want  of 
jurisdiction  in  the  court;  (2)  want  of  legal  capacity  in  the 
plaintiff  to  sue;  and  (3)  insufficiency.  Apparently  the  first 
ground  is  not  here  insisted  upon.  As  to  the  second,  it  seems 
well  settled  that,  if  plaintiff's  predecessor  as  trustee  did 
improperly  apply  any  of  the  trust  property  and  it  can  be 
followed  and  resubjected  to  the  trust,  the  plaintiff  as  his 
successor  is  the  prop^  party  to  bring  and  maintain  the 
appropriate  action.     (Hart  v.  Goadby,  138  App.  Div.  160.) 

The  other  groimd,  viz.,  insufficiency,  presents  the  only 
serious  question  for  consideration.  It  is  doubtless  true, 
as  claimed  by  appellants'  counsel  in  their  reply  brief,  that 
the  general  allegations  of  the  complaint  must  be  deemed 
limited  by  the  annexed  copies  of  the  several  papers  pleaded. 
Still  it  seems  to  me  that  the  complaint  is  sufficient.  One 
of  the  chief  criticisms  by  appellants  appears  to  be  that  the 
allegation  that  plaintiff's  husband  accepted  the  trust  according 
to  the  terms  of  the  letter  is  insufficient.  It  appears  to  me, 
however,  that  plaintiff  was  not  required  to  plead  the  facts 
by  proof  of  which  she  intends  to  attempt  to  establish  that 
acceptance;  but  that  it  was  competent  for  her  to  plead  the 
naked  fact  of  acceptance. 

As  to  the  general  merits  of  the  action,  it  would  appear 
to  be  quite  possible  for  it  to  fall  within  and  be  sustained 
by  the  doctrine  of  the  case  of  Amherst  College  v.  Ritch  (151 
N.  Y.  282).  It  is  to  be  noted  that  one  Brown,  claiming 
to  be  entitled  imder  clause  "  fifth  "  of  said  letter,  brought 
an  action  against  plaintiff's  husband  in  his  Ufetime.  That 
action  upon  the  first  trial  resulted  in  a  decision  and  judgment 
for  the  plaintiff  therein.  Upon  appeal  here  the  judgment 
was  reversed,  Mr.  Justice  Thomas  writing,  upon  the  groimd 
that  we  concluded  that  the  proof  of  acceptance  by  plaintiff's 
husband  of  the  trust  stated  in  the  letter  was  insufficient, 
in  that  there  was  no  evidence  that  he  ever  knew  of  the  trust 
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or  even  of  the  letter  before  the  testator's  death.  (Brawn  v. 
MiUajHmghy  156  App.  Div.  339.)  The  case,  therefore,  went 
back  and  was  retried.  Apparently  the  missing  proof  was  sup* 
plied,  as  decision  and  judgment  again  went  in  favor  of  the 
plaintiff.  That  judgment  was  affirmed  here  without  opinion. 
(Brown  v.  MiUspaugh,  181  App.  Div.  939.)  Presumably  the 
same  proof  is  available  to  the  plaintiff  in  this  action. 

It  is  suggested  in  appellants'  brief  that  the  said  agreements 
embodied  a  settlement  of  the  son's  objections  to  his  father's 
will,  and  that  now  he  has  lost  by  the  lapse  of  time  his  right 
to  contest  the  will.  I  do  not  perceive  how  that  consideration 
can  weigh  here  upon  the  demurrer;  whether  or  not  it  can 
at  the  trial  I  do  not  imdertake  to  determine. 

Therefore,  I  advise  that  the  judgm^it  appealed  from  be 
affirmed,  with  costs. 

Blackbcab,  p.  J.,  Rich,  Putntam  and  Kelly,  JJ.,  concur. 

Interlocutory  judgment  affirmed,  with  costs. 


Henbt  C.  Van  Cleep,  as  Administrator,  etc.,  of  Cakoline 
E.  Dakin,  Deceased.  Respondent,  v.  Chables  M.  Maxfield, 
Appellant. 

Second  Department,  May  6, 1921. 

Gifts  —  action  by  administrator  to  recover  aUeged  loan  —  defense 
that  money  was  gift  —  acceptance  of  gift  may  be  made  after 
deUTery  —  eridenee  raising  question  of  fact  —  trial  —  directed 
▼erdict. 

In  an  action  by  an  administxator  to  recover  certain  alleged  loans  made  by 
her  intestate  to  the  defendant  wherein  the  defense  interposed  was  that 
the  money  was  given  to  the  defendant  and  not  loaned  to  him,  it  appeared 
that  at  the  time  of  the  transactions  and  thereafter  the  relationship  of  the 
intestate  and  the  defendant  was  close  and  friendly;  that  when  the  intestate 
paid  the  money  in  question  to  the  defendant  she  did  not  take  any  evidence 
of  the  loan  though  she  wished  the  defendant  to  understand  that  the 
money  was  loaned  to  him  and  he  received  it  in  that  belief;  that  as  shown 
by  intestate's  subsequent  declarations  she  did  not  in  fact  intend  the 
money  received  by  the  defendant  to  be  a  loan  but  intended  it  as  a  gift 
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and  Bubsequently  told  defendant  that  she  had  given  the  money  to  him 
and  he  then  accepted  it  as  a  gift. 

Held,  that  it  was  not  necessary  for  defendant's  acceptance  to  be  contem- 
poraneous with  the  delivery  of  the  money  to  him,  and  as  the  gift  was 
for  his  benefit,  his  aeeeptanoe  may  be  presumed  from  his  aoquieaoenee 
when  the  intestate  subsequently  informed  him  of  her  intentions. 

Sinoe  the  nature  of  the  transaction  was  left  in  doubt  by  the  fact  that  the 
intestate  took  no  evidence  of  the  alleged  loans,  her  subsequent  declarations 
that  the  money  was  intended  as  a  gift  was  sufficient  to  raise  a  question 
of  fact  and  may  determine  that  a  gift  and  not  a  loan  was  made  to  the 
defendant,  and  it  was,  therefore,  improper  to  direet  a  verdict  in  favor  of 
the  plaintiff. 

In  determining  whether  a  verdict  was  properly  directed,  the  test  to  be 
applied  is:  was  there  upon  the  evidence  any  question  of  fact  to  be  submitted 

to  the  jury. 

• 

Appeal  by  the  defendant,  Chdrles  M.  Maxfield,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  29th 
day  of  June,  1920,  on  the  verdict  of  a  jury  rendered  by  direction 
of  the  court  after  a  trial  at  the  Kings  County  Trial  Term. 

Joseph  F.  Murray  [Harry  A.  Redmond  with  him  on  the 
brief],  for  the  appellant 

Alden  S.  Crane,  for  the  respondent 

Mills,  J.: 

The  action  was  brought  by  the  plaintiff  administrator 
to  recover  from  the  defendant  sixteen  alleged  loans  by  dece- 
dent to  him  between  October,  1911,  and  April,  1915,  aggre- 
gating the  sum  of  $32,081,  with  interest.  The  defendant's 
second  amended  answer,  upon  which  the  case  went  to  trial, 
admitted  that  he,  defendant,  received  from  the  decedent  the 
said  several  sums  of  money,  but  alleged  that  the  same  were 
gifts  and  not  loans,  and  further  that  thereafter  the  decedent 
gave  them  to  him,  meaning  apparently  that  subsequently  she 
forgave  him  the  several  debts.  At  the  end  of  the  trial  the 
defendant  elected  to  stand  upon  his  plea  of  original  gift; 
and  the  plaintiff,  abandoning  the  alleged  eighth  cause  of 
action,  which  was  for  the  sum  of  $6,500,  moved  that  a  verdict 
be  directed  in  his  favor  for  the  full  amount  of  the  other 
alleged  causes  of  action,  and  that  motion  was  granted  over 
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defendant's  exception,  and  a  verdict  directed  for  plaintiff 
for  $25,581  principal  and  $10,282.59  interest,  making  a 
total  of  $35,863.59.  Defendant  at  once  asked  to  go  to  the 
}ury  upon  his  plea  of  fpiiy  but  that  motion  was  denied  over 
his  exception. 

The  question  presented  oy  this  appeal  is,  therefore,  simply 
this:  Was  such  direction  warranted?  The  test  to  be  applied 
is  elementary,  viz.:  Was  the  plaintiff's  case  established 
beyond  any  question,  or,  in  other  words,  was  there  upon 
the  evidence  any  question  of  fact  to  be  submitted  to  the 
jury? 

There  appears  in  the  record  to  be  no  controversy  in  the 
eyidence,  except  perhaps  as  to  what  inferences  may  be 
drawn  from  the  facts  proven.  Before  statiog  those  facts  it 
may  be  well  to  recall  that  the  case  has  been  bdFore  this  court 
upon  two  previous  occasions.  It  was  first  tried  before  Mr. 
Justice  Jatoox,  with  the  result  that  he  directed  a  verdict 
for  plaintiff  upon  the  ground  that  there  was  no  evidence  of 
delivery  to  constitute  a  gift.  The  answer  then  alleged  merely 
the  subsequent  gift,  i.  e.,  the  cancellation  of  the  original 
indebtedness.  Upon  appeal  here  we  affirmed  the  judgment; 
but,  evidently  being  doubtful  but  that  there  might  be  real 
merit  in  defendant's  claim,  we  in  our  decision  (186  App. 
Div.  906)  stated  "  that  the  defendant  should  be  permitted  to 
make  an-applieation  at  the  Special  Term  to  open  the  judgment 
and  amend  the  answer  to  plead  a  gift,  as  he  may  be  advised." 
Thereafter,  upon  our  such  suggestion,  defendant  applied  at 
Special  Term  to  amend  his  answer  so  as  to  allege  an  original 
gift.  That  motion  was  granted,  and  we,  upon  appeal,  afl^med 
the  order  granting  it.  (190  App.  Div.  913.)  It  is  perhaps 
significant  that  our  memorandum  stated  that  the  affirmance 
of  the  part  of  the  order  which  permitted  the  plea,  as  a  second 
defense,  of  subsequent  forgiveness  of  the  debt  was  "  upon 
the  supposition  that  defendant  may  be  able  to  produce  evidence 
upon  that  branch  of  the  case  in  addition  to  that  adduced  upon 
the  former  trial."  That  would  seem  to  have  been  a  pretty 
broad  intimation  that  we  regarded  defendant's  evidence  upon 
the  former  trial  as  tending  to  establish  an  original  gift.  That 
intimation,  however,  as  will  later  herein  appear,  seems  not 
to  have  been  appreciated  by  the  presiding  justice  at  the 
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last  trial.  That  was  had  upon  the  answer  so  amended  as  to 
plead  both  original  gift  and  a  subsequent  one  by  way  of 
cancellation,  but  as  above  stated  the  d^endant,  for  some 
reason  not  apparent  to  me,  at  the  end  of  the  trial  elected  to 
stand  up(Hi  the  former  plea  and  contention  alone,  that  is,  of 
original  gift. 

At  that,  the  last  trial,  the  evidence  was  as  follows* 
Decedent  was  a  widow  with  no  descendant  or  dependent. 
Defendant's  moth^  was  her  younger  sister  and  had  been 
practically  brought  up  by  the  decedent  after  the  early  death  6t 
their  mother,  she  having  acted  thereafter  abnost  as  a  mother 
to  the  younger  sister.  The  defendant  and  his  brother  were 
near  and  dear  to  the  decedent.  She  visited  defendant's 
family  frequently,  but  she  was  at  variance  with  her  other 
relatives  for  many  years.  Her  rdations  with  defendant's 
mother  and  her  family  were  very  friendly  and  she  was  especially 
fond  of  the  defendant.  She  furnished  him  money  with  which 
to  start  in  business.  It  was  clearly  established,  and  indeed 
undisputed,  that  from  time  to  time  as  alleged  in  the  complaint 
she  furnished  him  with  the  several  sums  of  m<H)ey  therein 
stated.  She  left  at  her  death  about  $40,000  outside  of  the 
claims  here  in  suit.  It  was  also  clearly  proven  that  when 
she  made  the  several  pajrments  to  the  defendant  she  wished 
him  then  to  understand  that  they  were  loans  and  so  spoke  of  • 
them  to  him  at  the  time,  and  that  he  then  received  them  in 
that  belief.  Hence  there  can  be  no  doubt  that  when  plain- 
tiflf's  case  rested  it  stood  fully  proven.  The  claim  of  defends 
ant  at  the  trial  was,  and  h^e  is,  that  while  decedent  at 
the  time  of  the  advances  wished  defendant  to  understand 
them  to  be  loans,  she  really  intended  them  to  be  gifts;  and 
finally,  some  months  before  her  death,  advised  the  defendant 
of  that  fact  and  told  him  that  they  were  gifts,  and  that  he 
then  and  there  with  due  gratitude  accepted  them  as  such.  He 
introduced  as  evidence  to  establish  his  claim  the  testimony 
of  several  persons  to  declarations  by  decedent  to  that  effect* 
Of  course  he  was  by  section  829  of  the  Code  of  Civil  Pro- 
cedure debarred  from  testifying.  That  testimony  by  the 
others  may  be  summarized  as  follows: 

The  last  advance  was  made  on  April  26,  1915.    IMendant's 
App.  Div.— Vol.  CXCVI.        47 
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father  testified  that  m  November,  1015,  some  six  months 
after  the  last  advance,  decedent  said  to  defendant  in  the  wit- 
ness' presence  that  she  had  given  to  him  all  the  moneys  that 
she  had  loaned  him,  that  he  did  not  owe  her  anything. 

Ida  Maxfieki,  who  is  no  blood  relation  of  the  parties,  testified 
that  decedent  told  her  that  the  moneys  she  had  furnished 
to  defendant  were  gifts,  although  she  had  allowed  him  to 
think  that  they  were  loans,  because  thinking  so  might  "  spur 
him  on  to  further  effort;  *  *  *  because  it  would  make 
him  more  ambitious/'  and  that  she  said  that  as  late  as 
Christmas,  1916. 

Louise  P.  Arnold,  not  am>earing  to  be  a  relative  of  the 
parties  but  evidently  a  close  friend  of  defendant's  mother, 
gave  substantially  the  same  testimony  as  the  previous  witness. 

In  granting  plaintiff's  motion  to  direct  a  verdict,  the  learned 
trial  justice  made  certain  comments  which  indicate  that 
he*  consida-ed  that  the  evidence  was  suffident  to  sustain  the 
plea  of  gift,  e»)^t  as  to  the  etement  of  defendant's  acceptance; 
but  that  he  concluded  that  the  defense  of  gift  had  failed 
because  there  was  not  sufficient  proof  of  defendant's  accept- 
ance, in  that  it  was  dear  that  when  he  received  the  moneys 
he  understood  them  to  be  loans.  In  this  conclusion  I  think 
that  the  trial  justice  was  mistaken.  If  the  evidence,  specially 
tibat  given  by  defendant's  mother,  was  credited  it  was,  in 
connection  with  the  otjier  evidence  above  recited,  enough, 
at  least  in  my  judgment,  to  establish  that  from  the  first  the 
decedent  had  intended  the  moneys  to  be  gifts  and  had,  merdy 
to  stimulate  her  nephew's  ambition  and  efforts,  at  the  time 
represented  them  to  him  as  loans.  As  the  gifts  were  for 
his  benefit,  his  acceptance  may  readily  be  presumed.  Certainly 
that  may  be  presumed  from  his  acquiescence  when  she,  in  his 
father's  presence,  told  him  they  they  were  gifts  and  not  loans 
as  he. had  understood.  I  perceive  no  reason  why  defendant's 
acceptance  of  the  gifts  as  such  need  to  have  been 
cot»npc»-aneous-  with  the  delivery,  or  why  that  acceptance 
may  not  have  been  manifested  subsequently.  Moreover  this 
view  appears  to  me  to  agree  with  the  authority  of  the  case 
of  Doty  V.  WiUscm  (47  N.  Y.  580).  In  that  case  the  father 
had  delivered  money  to  his  son  and  taken  no  note,  bond  or 
other  evidence  of  indebtedness  therefor,  and  the  6on  had 
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taken  the  mon^,  understanding  it  to  be  a  loan.  Subsequently 
the  father  told  the  son  that  it  wsa  a  gift.  The  surrogate 
found  upon  trial  incidental  to  the  accounting  that  it  was  a  gift; 
but  the  General  Term  upon  appeal  held  otherwise  and  reversed. 
(5  Lans.  7.)  The  Court  of  Appeals^  however,  reversed  the 
General  Term  and  held  that  the  evidence  if  credited  might  be 
sufficient  to  establish  a  gift.  As  that  evidcmee  had  been  given 
by  the  defendant  himself,  a  new  trial  was  ordered.  The 
opinion  upon  that  point  said:  "  The  learned  judge  who  deliv-' 
ered  the  opinion  of  the  coiurt  below  is  imdoubtedly  correct  in 
the  rule  of  law  that  if  the  d^endant,  at  the  time  the  money 
was  delivered,  then  became  the  debtor  of  the  testator,  axid 
that  it  was  so  intended  by  both  parties,  a  mere  parol  declara- 
tion afterward  would  not  transform  the  debt  into  a  gift; 
but  I  do  not  think  that  this  rule  should  be  applied  to  this 
case,  so  as  to  definitely  determine  the  rights  of  the  parties. 
It  is  not  claimed  that  a  c^bt  can  be  thus  changed  into  a 
gift.  A  release  or  surrender  of  the  evidence  of  the  debt, 
or  some  act,  as  the  destruction  of  the  note,  bond,  or  other 
evidence  of  debt,  seems  to  be  regarded  as  necessary.  But 
when  money  is  delivered,  as  in  this  case,  from  father  to  son, 
and  no  writing  is  made,  and  no  evidence  of  debt  taken,  and 
under  circumstances  rend^ing  it  uncertain  as  to  whether  it 
was  intended  as  a  loan  or  gift,  and  not  inconsistent  with 
either,  then  a  distinct  declaration  to  the  donee,  made  after- 
ward, that  it  was  intended  as  a  gift,  may  have  the  effect, 
not  of  changing  it;  but  of  determining  which  it  was.  To  make 
a  valid  gift  inter  viuoa  there  must  be  a  delivery  with  the 
intention  of  making  the  gift,  but  I  do  not  understajKl  that  any 
form  of  words  is  necessary  to  be  observed  at  the  time  to 
constitute  a  good  gift.  If  the  circumstances  clearly  evince 
the  intention,  it  is  sufficient;  and  if  these  are  equivocal,  an 
explicit  declaration  afterward  of  that  intention  is  competent." 
(47  N.  Y.  583.)  In  Beauer  v.  Beaver  (117  N.  Y.  421)  the 
opinion  indicates  clearly  that  a  subsequent  declaration  by 
the  alleged  donor  to  the  alleged  donee  when  the  apparent 
transfer  was  intended  by  him  from  the  first  to  be  a  gift  might 
be  sufficient  proof.  I  think  that  the  trial  justice  was  misled 
by  the  general  d^nitions  of  what  constitutes  a  gift.  Doubtless 
to  make  that  both  delivery  and  acceptance  as  such  must 
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be  established;  but  there  is  no  sort  of  reason  why  the  two 
acts  must  be  simultaneoiis,  or  that  the  mtent  must  at  the 
moment  be  mutual.  In  this  case  it  is  evident,  as  it  was  in 
the  Doty  Ca&e  (supra) ,  that  decedent  took  from  defendant 
no  note  or  other  writt^i  evidence  of  indebtedness,  as  none 
was  produced  at  the  trial.  Of  course  we  are  not  concerned 
here  with  the  weight  of  the  evidence  and  have  not  to  con- 
sider how  far  the  recent  decisions  of  the  Court  of  Appeals 
have  served  to  modify,  if  at  all,  the  former  supposed  rule 
for  weighing  evidence  by  proof  of  a  decedent's  declarations 
to  establish  a  claim  against  the  estate. 

Therefore,  I  advise  that  the  judgm^it  appealed  from 
be  reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

Blackmar,  p.  J.,  Rich,  Putnam  and  Kelly,  JJ.,  concur. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
abide  the  event. 


Uvalde  Asphai/t  Paving  Company,  Respondent,  v.  The  City 
OP  New  Yoek,  Appellant. 

First  Department,  May  13,  1^1. 

Contraotft  —  action  to  recofor  damages  for  breach  of  contract  for 
construction  of  street  based  on  interferences  and  delays  —  evi- 
dence—  letters  containing  self-serving  declarations  improperly 
admitted  —  statement  by  court  that  Jury  should  disregard  self- 
serving  part  did  not  cure  error  —  other  contraota  which  interfered 
trith  work  not  admissible  —  no  damage  allowable  for  interference 
contemplated  by  contract  —  heanay  evidence  —  damages  must 
be  ba^jed  on  quantum  meruit  of  increased  cost  in  consequence 
of  interference  —  improper  rule  adopted. 

In  an  Action  to  recover  damages  for  breach  of  a  contract  for  the  oonstraction 
of  a  street  it  was  error  to  permit  plaintiff  to  introduce  testimony  as  to 
the  particular  place  where  it  planned  to  commence  the  work  as  the 
contract  specifically  provided  where  the  work  was  to  be  commenced. 

It  was  error  for  the  court  to  permit  the  introduction  of  letters  on  behalf  of 
the  plaintiff  containing  self-serving  declarations,  and  the  general  statement 
of  the  court  that  the  jury  should  disregard  such  parts  of  the  letteirs  aa 
were  self  serving  did  not  cure  the  error. 
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The  oontraot  provided  that  in  ease  delay  should  be  oauaed  by  the  preoedenee 
of  other  oontraota  no  chum  for  damage  should  be  made  or  allowed,  and 
it  was  error  to  permit  the  introduotion  in  evidence  of  such  other  oontracts 
which  caused  delay  in  the  absence  of  any  showing  in  reference  to  each 
contract  that  the  defendant  unreasonably  did  some  act  in  connection 
therewith  whereby  the  plaintiff  was  delayed  in  its  ifvork  or  put  to  increased 
expense. 

The  plaintiff  could  not  claim  damages  from  delay  caused  by  the  letting  of 
contracts  for  transverse  roads  on  the  ground  that  tuoh  oontracts  were 
not  contemplated  by  the  parties,  for  chapter  130  of  the  Laws  of  1S95 
authorizing  the  construction  of  the  street  in  question  specifically  provided 
for  the  construction  of  the  transverse  roads,  and,  furthermore,  the  plaintiff 
itself  bid  on  the  construction  of  some  of  the  roads. 

It  was  error  to  permit  one  of  plaintiff's  witnesses  to  testify  as  to  oonveraations 
with  plaintiff's  superintendent,  since  deceased,  as  to  what  the  decedent 
had  said  to  or  as  to  conversations  he  had  had  with  defendants'  officers  or 
agents. 

It  was  error  to  admit  in  evidence  on  the  question  of  damages  testimony  by 
the  plaintiff's  employees  and  expert  witnesses  and  memoranda  prepared 
by  them,  to  show  the  actual  and  estimated  cost  of  construction  according 
to  the  way  the  witnesses  thought  the  street  should  have  been  constructed, 
ignoring  the  fact  that  the  oontraot  provided  specifically  as  to  the  manner 
of  construction. 

In  a  case  where  a  contractor  has  complied  with  the  improper  demands 
of  the  owner  under  protest  and  completed  the  contract,  the  damages 
are  to  be  based  upon  a  quantum  meruit  of  the  increased  cost  incurred  in 
consequence  of  the  unwarranted  interference,  and  so  in  the  instant  case 
it  was  incumbent  on  the  plaintiff,  in  every  inatanoe  where  it  claimed  that 
the  city  had  unjustly  interfered  with  its  work  or  omitted  to  do  something 
which  it  was  obligated  to  do,  to  show,  first,  that  there  was  such  unlawful 
interference  or  improper  action  taken  or  omitted  by  the  city,  and  then 
to  establish  by  competent  evidence  what  loss  it  sustained  by  reason  of 
the  given  act  of  interference  or  wrongdoing. 

The  rule  adopted  by  the  trial  court  by  whiehtiie  damages  were  to  be  measured 
by  the  difference  between  the  actual  cost  of  the  work  and  the  estimated 
cost  under  an  estimate  based  on  a  method  different  from  that  specified 
in  the  contract  and  ignoring  the  fact  that  no  damages  could  be  claimed 
for  some  of  the  interferences  and  delays,  was  erroneous. 

Appeal  by  the  defendant^  The  City  of  New  York,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  20th  day  of  November^  1919,  on  a  verdict  of  a  jury 
rendered  by  direction  of  the  court,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  same  day  denying  defend- 
ant's motion  to  set  aside  the  verdict  and  for  a  new  trial  made 
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upon  the  minutes,   and  granting  plaintifiF's  motion  for  an 
additional  allowance. 

James  A.  Donnelly  of  coimsel  [John  F.  O'Brien  and  Henry  J. 
Shields  with  him  on  the  brief;  John  P.  O^Brien,  Corporation 
Counsel],  for  the  appellant. 

Edward  M.  (jrout  of  counsel  [Dean  Potter  with  him  on  the 
brief;  Edward  M.  Grout  and  Patil  Grouty  attorneys],  for  the 
respondent. 

Greene aum,  J.: 

This  action  arises  out  of  a  contract  made  between  the 
parties  on  September  11,  1902,  for  the  construction  of  the 
Grand  Concourse  from  One  Hundred  and  Sixty-first  street 
to  Mosholu  Parkway  in  the  borough  of  The  Bronx.  The 
complaint  sets  forth  two  causes  of  action:  the  first  for  moneys 
alleged  to  have  been  earned  under  the  contract,  and  the  second 
for  damages  for  the  defendant's  alleged  breach  of  the  contract. 

The  trial  oourt  directed  a  verdict  for  the  plaintiflf  as  prayed 
for  in  the  first  cause  of  action  for  the  full  amount  thereof 
with  interest,  making  a  total  of  $42,484.43. 

So  far  as  the  appeal  relates  to  that  part  of  the  judgment 
which  resulted  in  a  direction  of  a  verdict  by  the  court  upon 
the  first  cause  of  action  for  $28,864.00  with  interest,  making 
a  total  of  $42,484.43,  we  are  of  opinion  that  the  court  was 
justified  in  so  directing  the  jiuy. 

In  respect  of  the  second  cause  of  action,  however,  an 
entirely  different  situation  exists.  The  record  of  the  trial  is 
an  exceedingly  voluminous  (Mia 

The  second  cause  of  action  is  predicated  upon  various 
alleged  breaches  of  the  contract  during  its  performance,  on 
the  part  of  the  defendant,  in  that  it  "  failed  and  neglected 
to  prepare  and  furnish  necessary  detailed  plans  to  plaintiff  as 
required  by  said  contract  and  furnished  erroneous  and  faulty 
plans;  refused  to  permit  plaintiff  to  make  suitable  foundations 
for  the  viaduct;  ♦  ♦  ♦  and  failed  and  neglected  to  give 
proper  stakes  and  grades  for  said  work;  and  failed  to  procure 
and  give  to  plaintiff  at  the  proper  time  permits  to  do  certain 
portions  df  said  contract  work;  failed  and  neglected  promptly 
to  procure  as  required  easements  necessary  for  the  proper  per^ 
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fonnance  of  said  contract;  interfered  with  the. plaintiff's  work 
by  the  performanee  of  work  independent  of  aaid  contract  by 
its  own  subordinates  and  throu^  independent  contractors; 
arbitrarily  revised  and  changed  the  plans  and  portions  of  said 
work;  refused  to  permit  plaintiff  to  perform  the  work  in  the 
manner  contemplated  by  the  centract;  refused  imd  n^eoted 
to  give  plaintiff  possession  of  the  site^  of  the  whole  work; 
constructed;  and  permitted  the  ooiDStmetKon  of»  various  num^v 
ous  sewers  and  water  mains  throughout  and  on  the  site  of  the 
work;  and  permitted  the  said  work  to  be  delayed  and  failed 
to  complete  it  or  to  require  it  to  be  cempleted  within  the 
contract  periods  or  within  a  reasonable  time  thereaft^; 
required  plaintiff  to  do  work  not  called  for  Ixy  ite  contract 
but  covered  by  said  contracts  of  indepe«(fent  contractors; 
required  plaintM  to  do  again  work  which  had  theretofore  been 
duly  and  properly  performed  by  it;  rinsed  and  n^eoted  to 
remove  obstructions  from  the  site  of  the  work  which  it  wad 
defendant's  duty  to  remove  or  to  requii?e  to  be  remov^sd; 
constructed  transverse  roads  and  viaducts  across  and  under  the 
site  of  plaintiff's  work,  thereby  obstrueting  it  and  cutting  it 
into  separate  sections  and  preventing  plaintiff  from  prooeenfting 
with  said  work  as  a  unit,  and  from  transporting  and  d^)Ositing 
available  excavated  matoial  from  one  portion  of  the  woi^ 
to  another;  and  damaged  and  destroyed  work  performed  by 
l^ntiff;  necessitating  the  doing  of  said  work  again." 

It  was  alleged  that  by  reason  of  the  f oregoii^  acte  of  conir 
mission  and  omission  on  the  part  of  defendant)  the  work  of 
completing  the  contract  was  made  more  expensive  by  the 
sum  of  $464;416^,  for  which  simi  as  damages  judgment 
was  demanded  by  the  plaintiff.  By  its  bill  of  particulars 
the  plaintiff  limited  its  claim  to  the  sum  of  Sa76;376»93;  for 
which  amount  the  jury  found  a  v^xiict  in  favor  of  the  plaintiff. 
The  defendant's  answer,  after  general  denials,  set  up,  (1)  pay** 
ment ;  (2)  that  the  plaintiff  exceeded  by  129)^  days  the  contract 
allowance  of  1,000  working  days  within  whiiih  to  complete  the 
contract,  for  whidi  eiocess  the  defendant  would  be  entitled  to 
liquidated  damages  amounting  to  $6,476;  (3)  that  the  oontraet 
authorized  the  lettii^  of  other  contracts>  and  that  any  delays 
that  were  caused  by  the  letting  o{  said  contracts  were  provided 
for  by  the  oontiact  and  were  within  the  contemplation  of  the 
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parties;  (4)  that  the  contract  authorized  the  suspension  of 
the  work  in  the  int^^est  of  the  city  and  that  the  work  was 
suspended;  (5)  that  plaintiff  released  the  defendant  from  all 
claims,  and  (6)  as  a  counterclaim)  that  plaintiff  failed  to  make 
repairs  to  the  work  called  for  imder  the  conti*act  amounting 
to  $43,110.  The  contract  is  not  for  a  gross  sum.  It  is  what 
is  known  as  a  unit  price  job,  that  is,  to  be  paid  for  at  specified 
unit  rates  for  the  different  kinds  of  matmals  furnished  and 
of  work  performed. 

The  contract  was  awarded  the  plaintiff  as  the  lowest  public 
bidder.  The  proposals  for  estimates  contained  inter  alia 
the  following  provisions:  '^  Grading  of  the  Grand  Boulevard 
and  Concourse,  from  E^t  One  Himdred  and  Sixty-^first  Street 
to  Mosholu  Parkway  and  constructing  temporary  roadways, 
sidewalks  and  paths.  *  *  *  The  time  allowed  for  the 
completion  of  the  whole  work  will  be  1,000  consecutive  working 
days.  The  time  so  allowed  refers  to  consecutive  working  days 
and  not  to  the  aggregate  time  of  such  inspectors  as  may  be 
appointed  on  the  work.  ♦  ♦  ♦  Bidders  must  satisfy  them*- 
selves  by  personal  examination  of  the  location  of  the  proposed 
work  and  by  such  other  means  as  they  may  prefer,  as  to  the 
accuracy  of  the  foregoing  engineer's  estimate.  Bidders  must 
also  determine  for  themselves  the  probable  amount  of  sinkage^ 
idirink^e  or  settlement,  and  allow  th^^efor,  aod  shall  not,  at 
any  time  after  the  submission  of  a  proposal,  dispute  or  com- 
plain (A  such  stat^nent  or  estimate,  nor  assert  that  there  was 
any  misxmderstanding  in  regard  to  the  depth  or  character  of 
the  excavation  and  filling  to  be  made  or  the  iiature  or  amount 
of  the  work  to  be  done.  *  *  *  Bidders  are  specially 
notified  that  the  President  of  the  Borough  reserves  the  ri^t 
to  determine  the  times  and  places  for  commencing  and  prose- 
cuting the  work,  and  tliat  postponement  or  delay  on  the  whole^ 
or  any  part  thereof,  occasioned  by  the  precedence  of  the  other 
contracts,  which  may  be  either  let  or  executed  before  or  after 
the  execution  of  the  contract  for  this  work,  cannot  constitute 
a  claim  for  damages,  nor  for  a  reduction  of  the  damages  fixed 
for  delay  in  completing  the  work  beyond  the  time  allowed.'' 

The  agreement  signed  by  the  respective  parties  defines 
the  word  **  engineer  "  whenever  used  in  the  specifications  or  in 
the  contract  as  the  '^  engineer  designated  by  tiie  Presid^it  to 
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act  in  the  premises^  limited  to  the  particular  duties  intrusted 
to  him.''  Other  provisions  material  to  the  consideration  of 
this  appeal  are  the  following:  ''  The  contractor  agrees  that 
the  amounts  and  quantities  of  materials  to  be  furnished  and 
the  work  to  be  done,  as  stated  in  the  proposals  for  estimates 
for  the  said  work,  are  approximate  only;  that  he  is  satisfied 
that  the  foregoing  estimate  of  quantities  is  sufficiently  accurate 
to  determine  the  prices  according  to  which  he  will  do  the 
work  required  by  this  contract  in  accordance  therewith;  and 
that  he  shall  not  imd  will  not  at  any  time  dispute  or  complain 
of  such  statement,  nor  assert  that  there  was  any  misunder- 
standing in  re^d  to  the  depth  or  character  of  the  excavatioQ 
to  be  mside  or  the  nature  or  amount  of  the  nmterials  to  be  fur* 
nished  or  work  to  be  done;  and  he  will  conqilete  the  entire 
work  to  the  satisfaction  of  the  President,  and  in  accordance 
with  the  specifications  and  the  plans  therein  mentioned,  and 
that  he  will  not  ask,  demand,  sue  for  or  recover  for  the  entire 
work  any  extra  compensation  beyond  the  amount  payable 
for  the  several  classes  of  work  in  this  contract  enum^ated, 
which  shall  be  actually  performed  at  the  prices  therefor  herein 
agreed  upon  and  fixed.  *  *  *  No  inspection,  approval  or 
acceptance  of  any  part  of  the  work  herein  contracted  for  or  of 
the  materials  us^  therein,  or  any  payment  on  account  thereof, 
shall  prevent  the  party  of  the  first  part  from  objecting  to 
the  acceptance  of  the  work  or  materials  at  any  time  thereafter 
during  the  existence  of  this  contract." 

'^  (D)  To  prevent  all  disputes  and  litigation  the  Chief 
Engineer  shall  in  all  cases  determine  the  amoimt  or  the 
quantity  of  the  several  kinds  of  work  whidi  are  to  be  paid 
for  under  this  contract,  and  he  shall  determine  all  questions 
in  relation  to  the  work  and  the  construction  thereof,  or  the 
materials  employed  therein,  and  he  shall  in  all  oases  decide 
every  question  which  may  arise  relative  to  the  execution  of 
this  contract  on  the  part  of  the  contractor  and  his  estimate 
and  decision  shall  be  final  and  conclusive,  and  such  estimate 
and  decision  in  case  any  question  shall  arise,  shall  be  a  con- 
dition precedent  to  the  right  of  the  contractor  to  receive 
any  money  under  this  agreement." 

"  (F)  The  contractor  will  bef^n  the  work  herein  agreed 
to  be  performed  on  such  date  as  tibe  President  shall  notify  him 
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to  begin.  The  time  hereinafter  fixed  for  the  completion  of 
the  work  shall  begin  to  run  on  and  from  the  date  so  notified. 
The  place  where  the  work  is  to  be  begun  will  either  be  stated 
in  said  notice  or  designated  on  the  ground  by  the  engineer 
or  inspector.  *  *  *  The  contractor  will  carry  on  the  work 
with  such  force  and  in  such  maimer  and  order,  and  at  such 
times  and  seasons  as  may  be  directed  by  the  engineer.  He  will 
execute  all  the  work  in  every  respect  in  a  thorough  and  work- 
maolike  manner;  and  he  will  fully  adid  entirely  perform  this 
contract  on  his  part  before  the  expiration  of  1,000  consecutive 
working  days.  In  the  computation  of  the  number  of  con- 
secutive working  days^  the  length  of  time  (expressed  in  days  or 
parts  of  days)  during  which  the  work  or  any  part  thereof  has 
been  delayed  in  consequence  of  the  condition  of  the  weather, 
or  by  any  act  or  omission  of  the  party  of  the  first  part  [Italics  ours] 
(all  of  which  shall  be  determined  by  the  President,  who  shall 
certify  to  the  same  in  writing,  and  whose  determination  and 
certificate  thereof  shall  be  binding  and  conclusive  upon  the 
contractor),  shall  be  allowed  to  the  contractor  and  excluded 
from  said  computation.  Simdays,  and  also  all  holidays  on 
which  no  work  is  done,  shall  also  be  and  shall  be  deemed  to 
have  been  excluded  from  said  computation.  No  demand  by 
the  contractor  that  the  President  determine  and  certify  the 
matters  aforesaid  shall  be  of  any  effect  whatsoever  unless  the 
same  be  made  in  writing  and  duly  served  upon  the  President, 
prior  to  the  filing  in  the  office  of  the  Comptroller  of  the  City 
of  New  York  of  the  final  certificate  of  the  completion  and 
acceptance  of  the  work.  *  *  *  But  neither  an  extension 
of  time,  for  any  reason,  beyond  the  date  fixed  herein  for  the 
completion  of  the  work,  nor  the  doing  and  acceptance  of  any 
part  of  the  work  called  for  by  the  contract,  shall  be  deemed 
to  be  a  waiver  by  the  President  of  the  right  to  abrogate  this 
contract  ioc  abandonment  or  delay,  in  the  manner  as  provided 
for  in  this  agreement.'' 

Subdivision  (G)  provides  for  the  payment  of  fifty  dollars 
as  liquidated  damages  for  the  delay  of  completion  for  each 
and  every  day,  ''  the  time  here  before  allowed  for  that  purpose 
*  *  *.  If,  before  the  completion  of  the  work  contemplated 
herein,  it  shall  become  necessary  to  do  any  other  or  further 
work  on  or  about  this  regulating,  etc.,  than  is  provided  for 
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in  this  coatract)  the  contractor  will  not  in  any  way  interfere 
with  or  molest  such  other  person  or  persons  as  the  Presid^]kt 
may  employ  to  do  such  work,  and  will  suspend  such  part  of 
the  work  herein  specified,  or  will  carry  on  the  same  in  such 
manner  as  may  be  ordered  by  the  President,  to  afford  all 
reasonable  facilities  for  doing  sudi  work,  and  no  other  dam- 
age or  claim  by  the  contractor  therefor  shall  be  allowed, 
except  such  extensicm  of  the  time  specified  in  this  contract 
for  the  performance  thereof  as  the  President  may  deem 
reasonable.     ♦    *    ♦ 

''  (S)  The  President  shall  have  the  right  to  make  contracts, 
and  construct  and  repair,  and  to  grant  permits  to  construct 
or  repair  any  sewer  or  sewers,  and  to  grant  permits  for  house 
connections  with  sewers  or  drains  in  the  streets;  also  the 
right  to  grant  permits  to  reset  or  renew  any  frames  and  heads 
of  Croton  water  or  gas  stop-cocks,  or  to  lay  gas  or  water 
pipes  or  to  construct  necessary  appurtenances  in  connection 
therewith,  and  to  grant  permits  for  house  connections  with 
water  and  gas  pipes  in  the  streets  or  /or  any  jmrpose  [Italics 
the  court's]  at  any  time  prior  to  the  comi>letion  of  the  work 
embraced  in  this  agreement,  and  the  right  of  suspending  the 
work  embraced  in  this  agreement,  or  any  part  thereof,  at  any 
time  during  the  progress  of  the  same  for  the  purpose  or  pur-^ 
poses  herein  stated  or  for  any  other  purpose,  [Italics  ours] 
without  other  compensation  to  the  contractor  for  such  sus- 
pension than  extending  the  time  for  completing  the  work 
as  much  as  it  may  have  been,  in  the  opinion  of  the  President, 
delayed  by  such  suspension,  and  the  contractor  shall  not  inter* 
fere  with  or  place  any  impediment  in  the  way  of  any  person  or 
persons  who  may  be  engaged  in  the  construction  or  repair  of 
such  sewer  or  sewers,  or  in  making  connections  therewith, 
or  doing  other  work  above  specified^' 

Among  the  specifications  forming  a  part  of  the  contract 
in  detailing  the  work  to  be  done  are  the  following:  '^  Laying 
cross-walks  where  required;  grading  approaches  to  inter- 
secting streets  and  avenues;  *  *  *  constructing  an  arch 
and  approaches  at  East  175th  Street  and  Morris  Avenue,  and 
work  incidental  thereto;  lowering  and  raising  all  street  monu^ 
ments  to  the  proper  relative  height  in  regard  to  grade.     *     ♦    ♦ 

"  10.  The  work  under  this  agreement  shall  be  prosecuted 
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at  and  from  as  many  different  points,  at  such  times  and  in  such 
part  or  parts  of  the  streets  and  avenues  on  the  hne  of  the 
work,  and  with  such  force  as  the  President  by  the  engineer 
may,  from  time  to  time,  during  the  progress  of  the  work,  deter- 
mine; at  each  of  which  points  an  inspector  or  inspectors  may 
be  placed  to  supervise  the  same.  Should  postponement 
or  delay  be  occasioned  by  the  precedence  of  other  contracts 
on  the  line  of  the  work,  which  may  be  either  let  or  executed 
before  or  after  the  execution  of  this  contract,  no  claim  for 
damages  therefor  shall  be  made  or  allowed. 

"  11.  In  the  progress  of  the  work  the  contractor  will  be 
required  to  afford  the  necessary  facilities  to  the  company 
or  companies  owning  rail  tracks  on  the  line  of  the  work,  or 
to  their  agents,  in  the  preservation  of  the  same  from  injury, 
either  by  removal  or  otherwise,  without  charge  therefor.  In 
case  it  be  necessary  to  remove  the  said  tracks  or  any  portion 
of  them,  the  said  company  or  companies  will  be  notified  by 
the  President  to  remove  the  same  within  a  specified  time,  and 
the  contractor  shall  not  interfere  with  the  said  tracks,  or 
any  portion  thereof,  until  the  expiration  of  the  time  specified 
in  said  notice.     ♦    ♦    * 

"14.  *  *  *  The  prosecution  of  the  work  or  any  part 
of  it  shall  also  be  suspended  at  such  other  times  and  for  such 
periods  as  the  president  may  from  time  to  time  determine;  no 
claim  or  demand  shall  be  made  by  the  contractor  for  damages 
by  reason  of  such  suspensions  in  the  work,  but  the  periods 
of  such  suspensions  will  be  excluded  in  computing  the  time 
hereinafter  limited  for  the  completion  of  the  work.  Diu-ing 
such  suspensions  all  materials  delivwed  upon  but  not  placed 
in  the  work  shall  be  neatly  piled  or  removed,  so  as  not  to 
obstruct  public  travel. 

"  15.  Any  incumbrances  or  obstructions  which  may  be 
upon  the  line  of  the  work  when  it  is  begun,  or  may  thereafter 
be  placed  there,  shall  if  directed  by  the  engineer,  be  removed 
by  the  contractor  at  his  own  expense.     *    *    * 

"  19.  At  all  intersecting  streets  or  avenues  so  much  erf 
the  existing  roadways,  pavements,  sidewalks,  curb,  gutter, 
flagging  and  cross-walks  as  may  be  directed  by  the  engineer, 
shall  be  properly  adjusted  to  the  work  under  this  contract, 
making  safe  and  easy  approaches.    *    ♦    ♦ 
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''  21.  All  loss  or  damage  arising  out  of  the  nature  of  the 
work  to  be  done  under  this  agreement,  or  from  any  unfore- 
seen or  unusual  obstructions  or  difficulties  which  may  be 
encountered  in  the  prosecution  of  the  same,  or  from  the 
action  of  the  elements,  Aail  be  sustained  by  the  contractor 
aforesaid.     *    ♦    ♦ 

"  103.  No  unnecessary  interference  with  public  property 
will  be  allowed,  and  such  portions  of  the  roadway  as  directed 
shall  be  macadamized  at  one  time,  leaving  the  remaining 
portions  open,  dear  and  in  good  condition  for  travel.     ♦    ♦    * 

''  157.  If  it  should  be  necessary  to  complete  the  grading 
at  the  temporary  railroad  south  of  East  204th  Street,  before 
said  railroad  is  abandoned,  a  trestle  will  be  built  over  the 
same  according  to  plans  and  specifications  to  be  furnished 
by  the  engineer." 

The  concourse  to  be  constructed  was  four  miles  in  length 
and  182  feet  in  width.  A  description  of  the  territory  through 
which  the  concourse  was  to  be  built  was  given  by  the  defend- 
ant's chief  engineer  as  follows:  '^  The  Concourse  was  laid 
out  on  a  ridge  between  Jerome  Avenue  and  about  midway 
between  Jerome  Avenue  and  Webster  Avenue,  and  extended 
from  161st  Street  to  Mosholu  Parkway  on  the  north.  It  was 
laid  out  for  the  purpose  of  connecting  the  principal  part  of 
Manhattan  —  the  drives  of  the  upper  part  of  Manhattan  with 
the  Parkways  of  the  Bronx.  It  was  almost  virgin  territory  and 
was  quite  irregular,  and,  being  over  a  ridge,  it  required  a 
great  deal  of  excavation  and  embankment  in  order  to  bring  the 
surface  to  easy  grades.  161st  Street  was  an  important  street 
at  the  southerly  end;  in  fact,  it  is  the  only  street  with  a 
moderate  grade  between  149th  Street  and  177th  Street  or 
Tremont  Avenue.  At  175th  Street  there  was  an  extensive 
depression  extending  about  800  feet  on  the  centre  line  of  the 
Concourse  and  its  depth  is  about  50  feet  below  the  grade  of  the 
Concourse  and,  I  think,  about  75  or  80  feet  below  tiiie  Invest 
point  on  t^e  Concourse,  the  natural  surface.  At  Bumside 
Avenue  there  was  a  depression  of  about  10  feet,  Burnside 
Avenue  having  been  graded  across  some  years  before  and 
paved,  and  a  trolley  track  was  operated  thereon.  At  204th 
Street  there  was  a  large  depression  about  30  feet  below  the 
grade  of  the  Concourse  and  about  10  feet  south  of  that  street 
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as  laid  out  on  the  final  map  there  was  a  railroad  right  of 
way,  which  was  formerly  used  by  the  Jerome  Park  and  Villa 
Site  Company.  "^  *  *  From  204th  Street  to  the  northerly 
end  of  the  Concourse  was  approximatdy  *  ♦  *  1600  feet. 
*  '*'  *  North  of  the  King^ridge  Road  was  an  extensive 
pile  of  rock  ♦  ♦  ♦  [running]  from  zero  *  *  *  to  12 
or  15  feet"  in  height. 

The  notification  by  the  defendant  for  the  commencement 
of  the  work  was  given  on  October  2,  1902,  and  the  place  for 
commencing  the  work  was  fixed  at  One  Hundred  and  Seventy- 
fifth  street.  Instead,  however,  of  beginning  at  One  Hundred 
and  Seventy-fifth  street,  the  plaintiff  started  the  work  at  One 
Hundred  and  Seventy-third  street.  The  contract  was  com- 
pleted on  November  13,  1909.  The  general  superintendent 
representing  the  plaintiff  on  the  work  in  question  was  one 
George  Clark,  who  died  in  April,  1909. 

The  first  witness  called  in  behalf  of  plaintiff  was  Ralph  T. 
Rokeby,  the  president  of  the  corporation,  who  admitted 
that  he  was  not  an  engineer.  His  duties  in  respect  to  the 
company  were  those  of  an  executive.  He  testified  that  the 
city's  engineer  directed  the  work  to  be  begun  at  One  Hundred 
and  Seventy-fifth  street,  but  that  as  matter  of  fact  it  was 
begun  at  One  Hundred  and  Seventy-third  street.  At  the 
outset  of  his  testimony  he  was  asked  what  was  the  general 
plan  which  the  plaintiff  company  mapped  out  fca*  the  prose- 
cution of  the  work.  The  defendant's  counsel  objected  to  any 
such  testimony  upon  the  ground  that  the  contract  provided 
that  the  times  and  places  and  manner  in  which  the  work  was 
to  be  done  were  under  the  direction  of  the  defendant's  chief 
engineer.  He  was,  however,  permitted  to  state  over  the  objec- 
tion of.  the  defendant  that  "  our  plan  —  the  company's  plan 
was  to  start  exactly  where  we  did.  *  *  *  Our  intention  was 
to  take  the  good  rock  and  find  a  place  there  to  build  a  road 
to  it,  a  railroad  and  take  the  rock,  cut  it  and  have  it  handy  to 
put  in  the  bridge  abutment."  At  another  place  this  witness 
testified  that  the  ^'  g^ieral  plan  that  we  had,  our  two  engineers 
and  myself,  was  to  start  here  immediately  and  at  both  ends  to 
connect  up  with  the  railroad  from  each  end,"  and  that  he 
visited  the  job  about  once  a  week,  usually  on  Saturdays  at 
about  one  o'clock,  when  he  would  drive  over  the  work  with 


Digitized  by 


Googk 


Uvalde  Agp»ALT  PAvma  Co.  v.  Oity  of  New  Yobk.    751 

App.  DW.  740]  FlTBt  Department,  May,  1091. 

a  horse  and  wagon  accompanied  by  the  superintendent  Clark. 
It  was  thus  evident  that,  while  he  waa  famiUar  in  a  general 
way  with  what  was  going  on  during  the  progress  of  the  work, 
he  was  not  in  a  position  to  testify  with  any  definiteness  as  to  the 
details  of  the  alleged  delays  and*  the  consequences  occasioned 
thereby.  Moreover  he  lacked  technical  knowledge  as  to  many 
of  the  matters  which  were  involved  in  the  oonstructkni  of  the 
Concourse.  Notwithstanding  this,  and  despite  that  his 
knowledge  of  what  was  done  is  largely  based  upon  hearsay, 
a  mass  of  correspondence  was  permitted  to  go  into  evidence 
as  though  it  was  that  of  the  witness,  much  of  it  embodied 
in  letters  written  by  the  deceased  Mr.  Clark,  which  contained 
self-serving  declarations  of  the  plaintiff.  Although  these 
letters  were  objected  to,  they  were  nevertheless  admitted  with 
a  general  statement  on  the  part  of  the  court  that  the  jury 
would  not  pay  attention  to  such  portions  of  the  letters  as 
were  self-serving.  Such  an  admonition  might  perhaps  have 
been  sufficient  in  an  isolated  case  where  the  court  specially 
pointed  out  an  incompetent  statement  and  directed  the  jury  to 
disregard  it.  But  it  is  evident  that  where  numerous  letters 
containing  self-serving  declarations  are  admitted  in  evidence, 
the  jury  would  scarcely  be  in  a  position  to  differentiate  between 
the  competent  and  incompetent  portions  of  the  letters,  and 
that  they  would  give  scant  heed  to  casual  observations  of 
the  court  during  the  course  of  the  trial  that  they  are  to  dis- 
regard such  portions  of  the  letters  as  offend  the  rules  of 
evidence.  Under  such  a  procedure  the  jury  were  constituted 
the  judges  of  what  was  and  was  not  self-serving. 

Letter  after  letter  admitted  in  evidence  was  open  to  the 
criticism  that  it  contained  self-serving  declarations.  Some  of 
them  referred  to  alleged  complaints  of  property  owners  said 
to  have  been  made  as  to  the  delay  in  prosecuting  the  work. 

That  coimsel  for  the  defendant  repeatedly  objected  to 
the  introduction  of  these  letters  appears  from  the  following 
colloquy:  "  Mr.  Donnelly:  I  do  not  want  to  have  the  jury 
get  the  impression  by  sitting  here  and  allowing  this  line  to 
go  in  evidence  which  states  only  a  series  of  assumptions  — 
The  Court:  An}rthing  in  a  letter  declaratory  of  an  existing 
state  of  facts  is  not  proof  of  facts  existing.  Mr.  Grout: 
Unless  the  letter  is  responded  to  by  the   other   side.    The 
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Court:.  AdmittiDg  the  fact.  Mr.  Qrout:  Or  failing  to  deny 
it.  The  Court:  But  the  letter  of  itself  does  not  prove  any- 
thing except  that  it  was  sent.''  In  other  words^  the  plaintiff 
in  this  way  got  before  the  jury  a  mass  of  self-serving 
declarations,  which  must  have  had  the  effect  of  impressing 
the  jurors  that  such  general  statements  were  tantamount 
to  evidence  of  the  facts  therein  mentioned.  There  were  also 
many  contracts  into  which  the  city  had  entered  with  various 
contractors  in  respect  of  such  matters  as  sewers,  buildii^  of 
transverse  roads,  etc.,  which  were  admitted  in  evidence  over 
objection,  without  showing  th^ir  relevancy.  In  this  con- 
nection it  should  be  borne  in  mind  that  the  contract  between 
the  plaintiff  and  defendant  provided  as  follows:  ''  Should 
postponement  or  delay  be  occasioned  by  the  precedence  of 
other  contracts  on  the  line  of  the  work,  which  may  be 
either  let  or  executed  before  or  after  the  execution  of  this 
contract,  no  claim  for  damages  therefor  shall  be  made  or 
allowed." 

The  introduction  of  these  contracts  must  necessarily  have 
tended  to  impress  the  jury  with  the  idea  that  the  defendant 
had  no  right  to  enter  into  such  contracts  and  that  the  plain- 
tiff was  thereby  delayed  in  the  prosecution  of  its  work  for 
which  it  was  entitled  to  be  compensated.  Of  course,  in 
respect  to  any  given  contract,  if  it  were  shown  that  the  defend- 
ant imreasonably  did  some  act  in  connection  therewith  whereby 
plaintiff  was  delayed  in  its  work  or  put  to  increased  expense, 
there  might  be  propriety  in  allowing  that  contract  in  evidence. 

One  of  the  claims  for  damages  made  by  the  plaintiff  is 
based  upon  the  fact  that  the  defendant  awarded  contracts 
for  the  construction  of  transv^'se  roads,  which  it  was  claimed 
had  the  effect  of  delaying  the  plaintiff  in  its  operaticms  and  - 
interfering  with  its  work,  the  ground  of  such  claims  being 
that  it  was  not  contemplated  by  the  parties  when  the  contract 
in  suit  was  given  to  the  plaintiff  that  such  transverse  roads 
would  be  built.  In  this  connection,  it  shotdd  be  observed  that 
the  construction  of  the  Concourse  was  expressly  authorissed 
by  legislative  enactment  by  chapter  130  of  the  Laws  of  1895, 
entitled,  "  An  act  to  lay  out  and  establish  a  grand  boulevard 
and  concourse,  together  with  not  more  than  fifteen  roads  run- 
ning transversely  underneath  said  boulevard,  in  the  city  of 
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New  York."  It  was,  therefore,  a  matt^  of  common  knowl- 
edge and  it  may  fairly  be  presumed  that  the  plaintiff  knew 
when  it  made  its  contract  with  the  dty  that  a  part  d  the 
construction  of  the  Ck>ncourse  contemplated  the  building  of 
a  number  of  transverse  roads.  Indeed  the  eroBS-essaminatioa 
of  Mr.  Rokeby  dkited  that  the  plaintiff  had  submitted  bids 
for  two  of  the  contracts  for  the  oQEstruction  of  transvcDrae 
roads. 

The  next  witness  called  by  plaintiff  was  James  P.  Donovan, 
a  contractor  who  worked  for  the  plaintiff  from  October  2, 
19Q2,  to  July,  1906.  This  witness  was  adced  whether  he  had 
had  any  talk  with  Mr.  Clark,  the  plaintiff's  superintendeot,  as 
to  what  the  plaintiff's  plan  was  for  doing  the  work,  and  over 
the  objections  of  defendant's  counsel  he  was  permitted  to 
answer  that  "  we  arranged  to  start  at  One  Hundred  and 
Seventy-third  street  and  work  both  ways,  north  and  south, 
^  *  *  with  horses  and  trucks  until  the  time  that  we  could 
place  railroad  and  rails."  This  coixversation  with  Mr.  Clark 
clearly  was  inadmissible. 

The  next  witness  called  for  the  plaintiff  was  one  Ferdinand 
C.  Ryder,  who  was  employed  on  the  Concourse  job  by  the 
plaintiff  from  1904  to  1908-1909  in  the  capacity  of  foreman. 
It  appears  from  his  testimony  that  there  were  several  gangs 
of  men  at  work,  each  gang  consisting  of  twenty-five  to  thirty 
men.  This  witness  testified  as  to  where  the  excavated  material 
was  dumped  near  One  Hundred  and  Seventy-third  sfereei,  and 
to  the  alleged  interferences  of  the  city's  inspectors  with  dumping 
at  that  place.  He  worked  at  different  parts  of  the  job  from 
time  to  time  and  he  left  the  work  during  a  portion  of  the  earUer 
period  of  his  ^nployment  and  returned  sometime  in  1905. 

The  next  witness  was  one  Edward  P.  Ehrlich,  who  was  in 
the  plaintiff's  employ  commencing  in  the  spring  of  1907. 
This  witness  estimated  the  cost  of  taking  up  and  refilling 
the  curb  and  flagging,  which  he  said  had  been  destroyed  or 
injured  by  the  sewer  contractors,  at  ttie  sum  of  $8,090.20. 
He  also  estimated  the  cost  of  restoring  the  gutters  due  to  l^e 
same  cause  at  $7,511.14,  and  some  other  minor  items.  He 
testified  that  he  had  personal  knowledge  of  these  matters  and 
that  he  based  the  cost  upon  the  number  of  stonecutters  who 
App- Div,— Vol.  CXCVI.       48 
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were  workiiig  there  aad  the  quantity  of  the  material  that  was 
taken  up  and  relaid. 

The  next  witness  was  one  Charles  N.  Backus,  who  entered 
the  employ  of  the  phuntiff  in  Oetoberi  1902,  and  continued 
with  them  imtil  November,  1904.  He  was  an  assistant 
to  Mr.  Clark,  the  superintemlent.  Be  had  charge  of  the 
approval  of  vouchers  and  checked  up  the  time  books  and 
payroll. 

The  next  witness  was  James  £.  Potterton,  who  wad  employed 
by  the  plaintiff  from  August,  1903,  until  the  Concourse  work 
was  completed.  After  its  completion  he  waa  employed 
for  a  considerable  time  in  the  jxreparation  of  the  accounts 
uid  other  matters  in  connection  with  the  Concoiu^e  litigation. 
When  he  fiiBt  was  employed  he  acted  as  timekeeper  of  the  men 
on  the  job.  In  addition  to  this  he  testified  that  he  attended 
to  general  office  work,  asosting  Mr.  Backus,  and  that  from 
September,  1904,  to  1906,  Mr.  Backus  being  absent  on  account 
of  ill  health,  he  only  supervised  the  time  keeping  and  per- 
formed about  one-half  of  the  duties  which  formerly  devolved 
Upon  Mr.  Backus.  This  witness,  who  was  not  an  engineer  and 
not  connected  with  practical  work  of  construction,  was  asked 
such  questions  as  the  following:  '^  Did  or  did  not  the  work 
Qia  those  sewers  [referring  to  three  sewer  contracts]  inter- 
fere with  the  Uvalde  Company's  contracts?  "  Objection  was 
made  to  this  question  on  the  ground  that  if  there  was  inter- 
ference, such  inta:f ^enoe  was  covered  by  the  contract  pro- 
yiaians.  ''  The  Court:  You  may  state  what  the  interfer- 
emt  tiras.  (Objection  overruled;  exertion  by  defendant.) 
A*  They  int^ened  to  the  extent  that  they  occupied  the  site 
of  our  work.  There  is  only  one  of  the  locations  that  you 
mention.  One  Himdred  and  Eighty-third  street,  that  there 
may  have  bera.  any  serious  interference  to  us  because  we  were 
workJAg  right  at  the  same  location."  This  witness  was  shown 
plaintiff's  exhibits  16  and  17,  bang  letters  written  by  Clark 
to  the  city's  chief  eogineer,  Briggs,  and  was  asked,  ''  Do  you 
rem^nber  anything  of  the  subject  matter  of  these  letters?  " 
to*  which  he  replied, ''  Yes,  I  should  say  that  there  was  a  delay 
in  obtaining  the  curb  stakes,"  ''  Was  it  Mr.  Clark's  practice 
when  he  did  not  have  curb  stakes  and  monuments  to  write 
a  letter  at  once  or  first  make  oral  complaint  and  then  after 
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awhile  write  a  letter?"  This  was  objected  to  as  hearsify* 
The  coiirt  overruled  the  dbjection  and  the  witness  answdred; 
'^  I  know  that  it  was  Mr.  Clark's  custom  to  go  to  the  depart^ 
ment  and  make  oral  requests  f<xr  anything  that  he  wanted  before 
he  ever  followed  it  up  with  a  letter.^'  Of  ooume  this  was  ontf 
hearsay.  The  learned  court  ^red  in  adaoittmg  such  testimony. 
He  was  asked,  ''  Do  you  remember  whether  or  not  there  was 
any  oral  complaint  made  about  ihe  U^ks  in  One  Hundred 
and  Sixty-first  street?  "  and  was  permitted  to  answer,  over 
objection,  as  follows:  "  I  had  some  conversations  with  Mr. 
Clark  in  which  he  mentioned Hie  fact  that  he  had  spoksn  on 
several  occasions  to  the  authorities  about  the  traoks  bdng 
in  our  way."  Clearly,  most  incompetent  te^imony.  This 
witness  was  allowed  to  testify  as  to  the  accounts  and  cost 
of  the  Concourse  work  as  shown  by  the  plaintiff's  books. 
He  prepared  an  account  from  the  books  showing  the  net  cost 
to  the  plaintiff  for  performing  the  contract  fot  the  construction 
of  the  Concourse.  These  it^ns  were  embodied  in  a  statement 
which  was  put  in  evidence.  This  memorandum  purp(»l49 
to  show  the  actual  cost  of  the  various  items  of  the  work, 
such  as  earth  excavation,  rock  excavation,  fill,  pipes,  masonry, 
curbs,  pavement,  gutters,  macadamising,  repairs  and  general 
expenses,  superintendence  and  other  matters.  Having  thus 
been  allowed  to  testify  to  the  cost  of  ihe  work  of  constructing 
the  Concourse,  without  any  evidence  t^iding  to  support 
the  correctness  of  each  of  these  items,  two  other  witnesses 
were  produced  for  the  purpose  of  stating  what  in  th&r  opinion 
the  work  should  have  cost  if  a  contractor  were  allowed  to 
conduct  the  work  according  to  his  own  viewe  and  methods. 
These  witnesses  were  J(^m  B.  Malatesta  and  Thomas  J.  Gillis. 
They  w«re  first  interrogated  as  to  their  general  qualifi-^ 
cations  to  testify,  and  were  then  asked  whether  they  had 
examined  the  pbuEis  and  specifications  upon  which  the  contract 
in  suit  was  based.  Tl^y  were  asked  whether  they  had 
computed  the  fair  and  reasonable  cost  of  doing  the  work 
required  thereunder,  and  whether  they  had  prepared  memo- 
randa of  the  various  items  involved  therein.  Objection 
was  made  to  this  line  of  testimony  upon  the  ground,  among 
other  things,  that  such  evidence  was  not  proper  to  establish  the 
damages  of  the  claims  sustained  by  the  plaintiff.    The  ol^ection 
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was  overruled.  Each  of  these  witnesses  was  allowed  to  read 
his  memorandimi  showing  what  the  cost  of  the  various  items 
in  his  opinion  would  be,  and  then  after  these  costs  were 
totalized,  the  difference  between  their  estimates  of  total  cost 
and  the  total  cost  testified  to  by  Mr.  Pott^ton  was  accepted 
as  measuring  the  damages  sustained  by  the  plaintiff  by  reason 
of  the  defendant's  alleged  wrongful  acts. 

The  following  questions  put  to  and  answers  given  by  these 
witnesses  will  indicate  the  incompetency  of  their  testimony 
upon  which  their  estimates,  were  based,  even  if  plaintiff's 
flieory  for  ascertaining  damages  was  correct.  Malatesta 
was  asked,  '^  And  you  planned  to  prosecute  the  work  in  what 
manner?  A.  I  looked  over  the  plan  of  the  work  with  an 
engineer  from  the  Jerome  Park  Reservoir  and  we  came  to  the 
conchman  that  there  teas  orUy  one  way  to  do  thie  work  [Italics 
ours],  and  that  was  to  lay  a  track  at  the  viaduct  and  take  all 
the  fill  south  and  put  it  in  there,  providing  we  built  our 
abutments  and  arch  first.  That  was  the  first  thing  to  do;  the 
first  thing  to  do  is  fill  the  arch.  *  '^^  *  Q.  What  else  did 
you  plan  to  do?  A.  To  run  the  railroad  from  there  south  to 
One  Hundred  and  Sixty-first  street.  Q.  What  about  north  of 
there?  A.  I  planned  to  start  there  and  fill  up  this  hole  south 
and  keep  on  going  north  all  the  time,  and  the  same  way  at 
Two  Hundred  and  Fourth  street.  Q,  And  to  use  a  railroad 
up  there?  A.  Yes,  on  both  sides,  and  that  was  the  only  way 
to  do  this  work.  Q.  You  did  not  calculate  on  doing  all  this 
by  horses  and  trucks?  A.  I  would  want  $2,000,000  if  I 
calculated  that  way." 

Gillis  testified  that  he  was  called  in  to  assist  the  plaintiff 
in  preparing  the  case  for  trial  and  to  give  his  opinion  as  to 
the  reasonable  and  fair  cost  of  doing  the  work  called  for  by 
the  contract.  He  was  asked,  "  What  was  the  fair  and  reason- 
able cost  in  the  year  1002  to  1903  of  excavating  earth,  excavat- 
ing rock,  fiUing  and  building  retaining  walls  of  various  kinds 
and  mas<Huy  suoh  as  went  in  the  viaduct  at  One  Hundred  and 
Seventy-fifth  street  and  macadamizing  and  laying  sidewalks 
and  curbs  and  gutters  and  work  generally  involved  in  this 
ccMitract?  "  Objection  was  made  to  this  question  as  being 
incompetent  and  irrelevant  in  proving  damages.  The  objec- 
tion was  overruled  and  the  witness  was  permitted  to  testify 
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as  to  the  items  which  went  into  the  work  and  what  in  his 
judgment  should  have  gone  into  the  work^  aod  he  also  read 
from  a  statement  on  which  he  had  made  oaloulatioDS  of  the 
number  of  cubic  yards  of  earth  and  rock  that  would  be  required 
to  be  excavated,  and  the  amount  €l  SH,  selected  fiU,  and  other 
measurements,  and  to  give  his  opinion  bb  to  what  the  entire 
job  should  have  cost  the  jdaintifF. 

Mr.  PotteHion  was  recalled  after  the  testimony  of  these 
two  witnesses  had  been  given  and  ww  shown  a  paper  dated 
November  6,  1919,  entitled,  "  Memorandum  of  comparative 
cost  of  T.  J.  Gillis  and  actual  cost  of  Concourse  contract," 
as  testified  to  by  himself  on  which  there  ware  columns,  headed 
as  foUows:  "Gillis'  Estimate  Coet,"  "Actual  Cost/'  "Profit," 
"Loss"  and  "Allowed  Bill  of  Particulars."  The  witness 
explained  that  the  itraa  "  Allowed  bill  ot  particulars  "  repre- 
sented ''  the  figures  that  we  [meaning  plaintiff]  had  in  the  bill  of 
particulars."  He  was  also  shown  a  like  paper  prepared  in  the 
same  way  as  the  one  which  had  just  been  described,  exciting 
that  it  referred  to  the  testimcmy  <rf  J.  B,  Malatesta.  The 
witness  testified  that  the  column  headed  "  Loss "  showed 
what  the  actual  loss  of  each  item  was  to  the  plaiatiff .  •  Although 
objection  was  made  to  the  introducti<m  of  such  evidence 
on  the  ground  that  it  was  not  a  proper  way  of  proving  dam* 
ages,  the  memoranda  x>{  both  witnesses  wefre  admitted  in 
evidence. 

The  two  expert  witnesses  were  practically  allowed  to  decide 
the  best  way  and  manner  in  which  the  work  was  to  be  con- 
ducted, notwithstanding  that  the  contract  conferred  that  power 
upon  the  borough  president  and  the  chief  engineer  of  the  city. 
These  witnesses  set  themselves  up  above  the  engineer  and  the 
borough  president,  and  calmly  ignored  all  the  provisions  in 
the  contract  which  were  intended  to  safeguard  the  interests 
of  the  defendant  and  fix  the  rights  of  the  parties. 

The  rule  of  damages  laid  down  by  the  learned  trial  justice 
was  as  follows:  '^  In  the  assessment  id  damages  here  there 
is  not  any  conflict  with  respect  to  amounts,  that  is,  the 
City  does  not  put  upon  the  stand  any  person  to  dispute  the 
figures  that  are  presented  by  the  plaintiff.  The  rule  of 
damages  is  this:  A  person  who  is  in  the  conduct  of  a  work 
which  it  is  alleged  another  person  with  wboio/he  has  con- 
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trstcted  has  obstructed,  hind^^;  delayed,  interfered  with  or 
tinreasonably  delayed  so  as  to  cause  him  damage,  is  entitled 
to  the  difference  in  money  between  what  it  would  have  cost 
him  to  do  the  work  if  he  were  allowed  to  proceed  reasonably 
or  allowed  to  proceed  unmolested  by  any  arbitrary  action  or 
unreasonable  action  of  his  eo-contractor  and  what  it  did  gost 
him  to  do  the  work  in  the  event  of  his  bmg  actually 
obstructed,  hindered,  delayed,  int^rf^ed  with,  or  where  there 
was  failure  upon  the  part  of  his  oontraetor  to  supply  him  with 
the  necessary  facilities  which  the  contract  accorded  him. 
That  is  the  rule  of  damages  and  it  is  a  simple  rule  and  it  is 
a  very  reasonable  rule.    I  am  entitled  to  do  the  work  at  such 
a  price  as  will  not  cause  me  any  more  loss  for  output   of 
money  to  do  the  work  than  I  ou^t  to  be  compelled  to  put  oat 
by  the  reasonable  conduct  of  my  contractor,  whether  it  be  a 
City  or  private  contractor.    That  difference  you  have  here  in 
specific  items.    There  is  no  dispute  with  respect  to  that 
and  that  does  not  mean  necessarily  that  you  are  bound  by  those 
figures.    All  figures  are  of  course  estimates  excepting  those 
which  have  been  actually  paid  out.    The  cost  of  doing  this 
wdrk  is  not  disputed.    The  actual  cost  of  men,  teams,  rock, 
^anite  and  fill  and  what-not  that  was  brought  into  this  work 
is  a  matter  of  mathematical  demonstration  and  there  is  no 
dispute  about  what  that  is.    The  amount  that  it  ought  to  have 
cost  in  the  ordinary  course  of  events  without  unreasonable 
interference,  without  any  delay  that  is  not  usual  and  common 
in  Work  of  this  kind,  without  any  lade  of  assistance,  reason- 
ably to  be  anticipated  in  affording  facilities  to  do  it  on  the 
part  of  the  City  is  here  in  the  testimony  of  experts  and  there 
is  no  dispute  by  any  such  expert  so  that  you  have  not  that 
particular  thing  to  reconcile  and  you  are  the  judges  of  their 
opinion.    That  is,  you  are  to  determine  reasonably  whether 
or  not  what  th^  say  in  regard  to  the  amount  of  the  work  does 
seem  to  be  a  reasonable  charge  or  simi  for  the  particular 
iteins  to  you  have  heard  them  described.'' 

We  are  thus  cleariy  confronted  with  the  question  whether 
the  objections  of  the  defendant  to  the  rule  of  damages  taken 
upon  the  trial,  and  which  the  learned  trial  justice  in  his 
charge  instructed  the  jury  to  follow,  were  well  taken. 

As  previdusly  stated,  the  method,  allowed  for  ascertaining 
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the  amount  of  damages  sustained  by  plainti£f  overiooks  and 
ignores  the  many  special  provisions  of  the  cdntraot;  whidi 
vested  the  power  in  the  borough  president  and  ako  in  the  chief 
engineer  to  determine  the  mann^  in  which  and  the  conditions 
imder  which  the  work  was  to  be  performed.  Some  of  these 
provisions  will  be  briefly  restated.  Plaintiff  was  not  permitted 
to  assert  a  claim  that  there  was  ''  any  misunderstanding  in 
regard  to  the  depth  or  character  of  the  excavation  to  be 
made  or  the  nature  or  amount  of  the  mat^ials  to  be  furnished 
or  work  to  be  done."  The  right  was  reserved  to  Ae  presi^ 
dent  of  the  borough  ''to  determine  the  times  and  places 
for  commencing  and  prosecuting  the  work/'  Postponement  at 
delay  on  the  whole  or  any  part  thereof,  occasioned  by  the 
precedence  of  other  contracts,  which  might  be  either  let  or 
executed  before  or.  after  the  execution  of  the  contract,  was 
not  to  constitute  a  claim  for  damages  nor  for  a  reduction  of  the 
damages  fixed  for  delay  in  completing  the  work  beyond  the 
time  allowed.  The  chief  engineer  was  made  the  arbiter  of  all 
disputes ''  in  relation  to  the  work  and  the  construction  thereof/' 
and  "  he  shall  in  all  cases  decide  every  question  which  may 
arise  relative  to  ihe  execution  of  this  contract  on  the  part  of  the 
contractor  and  his  estimate  and  decision  shiUl  be  final  and 
conclusive,  and  ^  *  *  diall  be  a  condition  precedent  to  th^ 
right  of  the  contractor  to  receive  any  money  under  this  agree* 
ment."  It  was  also  provided  that ''  the  contractor  will  carry 
on  the  work  with  such  force  and  in  such  manner  and  order^  and 
at  such  times  and  seasons  as  may  be  directed  by  the  engineer/' 
The  plaintiff  was  ''  required  to  afford  the  necessary  facilities 
to  the  company  or  companies  owning  rail  tracks  on  the  line 
of  the  work,  or  to  their  agmts,  in  the  preservation  of  the  sanie 
from  injury,  either  by  removal  or  otherwise,  without  charge 
therefor."  The  right  was  reserved  in  the  president  to  deter- 
mine when  operations  upon  the  work  were  to  be  suspended 
from  time  to  time,  and  that  during  such  suspensions  ^^all 
materials  delivered  upon  but  not  placed  in  the  work  shall  be 
neatly  piled  or  removed,  so  as  not  to  obstruct  public  travel." 
It  was  also  provided  that  ''  any  incumbrances  or  obstacles 
which  may  be  upon  the  line  of  the  work  when  it  is  begun^  or 
may  thereafter  be  placed  there,  shall,  if  directed  by  the^igineer, 
be  removed  by  the  contractor  at  his  own  expense."    The 


Digitized  by 


Googk 


760    Uvalde  Asphalt  PAvraa  Co.  v.  Oity  op  New  Yqbk.  ' 

First  Department,  May,  1^21.  [VoL  196 

contractor  also  agreed  to  sustain  ^'  all  loss  or  damage  arising 
out  of  the  nature  of  the  work  to  be  done  *  *  *,  or  from 
any  unforeseen  or  unsuaJ  obstructions  or  difficulties  which  may 
be  encountered  in  the  prosecution  of  the  same,  or  from  the 
action  of  the  elements." 

Respondent  relies  upon  Borough  Construction  Co.  v.  City  of 
New  York  (200  N-  Y.  149).  The  court  at  page  165  referred  to 
the  rule  of  damages  stated  in  LentUhon  v.  City  of  New  York  (102 
App«  Div.  548;  affd.,  185  N.  Y.  549)  as  follows:  ''  Damages 
as  for  a  breach  of  contract  may  be  recovered  for  an  erroneous 
direction  of  a  representative  of  a  municipality,  authorized  to 
give  directions  in  the  premises  in  superintrading  the  execu- 
tion of  contract  work,  which  are  insisted  upon  and  necessitate 
the  performance  of  more  work  than  the  contract,  properly 
interpreted,  requires,  and  the  contractor  has  an  election 
either  to  refuse  to  proceed  and  recover  upon  a  quantum  meruit 
for  the  work  already  done  or  to  continue  under  protest  and 
recover  the  value  of  the  extra  work  upon  a  qv^antum  meruit 
as  the  measure  of  damages  for  the  breach  of  contract."  The 
court  also  referred  to  People  ex  rel.  Powers  &  M.  Co.  v. 
Schneider  (191  N.  Y.  523),  in  which  the  contractor  compUed 
with  the  improper  instructions  of  the  engineer  and  was  allowed 
^  to  recover  what  amounted  to  the  extra  cost  of  doing  work 
which  he  had  been  improp^ly  instructed  to  do." 

In  other  words,  the  authorities  just  referred  to  recognize 
that  the  proper  rule  of  damages,  in  a  case  where  the  contractor 
has  complied  with  the  improper  demands  of  the  owner  under 
protest  and  completed  his  contract,  which  is  the  case  before 
us,  is  that  damages  are  to  be  based  upon  a  quantum  meruit 
of  the  increased  coat  incurred  in  consequence  of  unwarranted 
interferences.  Indeed,  in  Borough  Construction  Co.  v.  City  of 
New  York  (supra) ,  which  was  the  case  of  an  executed  contract, 
the  opinion  concludes  as  follows:  '^  I,  therefore,  reach  the 
conclusion  that  a  judgment  awarding  damages  measured  by 
some  of  the  items  proved  might  be  sustained,  but  that  the 
jury  wwe  permitted  to  take  into  account  other  items  which 
were  not  a  pn^r  subject  for  consideration,  and  inasmuch 
as  it  is  not  possible  to  determine  from  the  verdict  which 
ones  w^re  made  the  meaisure  of  damages,  it  seems  necessary 
to  reverse  the  judgment  and  grant  a  new  trial." 
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The  rule  of  damages  is  wdl  illustrated  in  Nasan  Manu- 
facturing Company  v.  Stephens  (127  N.  Y;  602),  wMch  also  was 
a  case  where  the  contract  was  an  executed  one.  The  cotirt 
there  said  at  page  606:  ''  The  plaintiff 's  elaim  was  governed 
by  the  contract  so  far  as  the  work  perf 6rmed  could  be  traoed 
by  it,  and  beyond  that  the  plaintiff  was  entitled  to  the  qiumtum 
meruit.  [Citing  cases.]  The  contract,  as  first  made,  deter^ 
mined  the  price  of  the  entire  work.  But  by  reason  of  the 
deviation  from  the  method  originally  contemplated  by  the 
parties  to  repder  the  work  of  construction  of  the  extension  of 
the  tower  accessible  to  the  workmen,  the  contract  did  not 
furnish  any  guide  to  the  cost  of  that  rendered  necessary  for 
such  purpose,  and  the  plaintiff  necessarily  had  to  resort  to 
evidence  in  that  respect  if  it  sought,  as  it  was  entitled,  to  recover 
for  any  additional  expense  occasioned  by  such  deviation. 
This  increased  expense  was  for  the  plaintiff  to  show  by  proving 
that  the  means  it  was  required  to  adopt  for  the  purpose  were 
more,  and  how  much  more,  expensive  than  would  have  been 
those  which  it  was  contemplated  wheii  the  contract  was  made 
could  be  provided  for  the  men  to  work  from  upon  the  tower." 

In  Thilemann  v.  City  of  New  York  (82  App.  Div.  186), 
where  a  contractor  was  interfered  with  by  the  dity  in  the 
building  of  a  sewer  in  allowing  dumping  on  the  premises,  the 
court  said:  "  By  its  own  act  in  permitting  the  other  con- 
tractors to  proceed  with  grading  ♦  *  ♦  the  city  increased 
the  plaintiff's  work,  and  for  the  additional  cost  it  should 
respond  in  damages."  The  rule  adopted  upon  the  trial  of  ti^ 
instant  case  was  one  that  might  be  proper  in  a  case  where  there 
was  a  breach  of  an  executory  contract.  In  such  a  case,  the 
contractor,  not  having  been  permitted  to  perform,  would 
necessarily  be  in  a  position  where  he  could  not  show  what  the 
actual  cost  would  be  of  doing  the  work  as  provided  for  by  the 
contract,  and  he  may,  theref(»re,  produce  evidence  as  to  the 
estimated  cost  of  doing  the  work  had  he  been  permitted  to 
perform,  and  the  difference  between  that  and  the  contract 
price  would  fairly  measure  his  damages. 

Long  Island  C.  A  5.  Co:  v.  City  of  New  York  (204  N.  Y.  78), 
which  plaintiff  cites,'^was  a  case  brought  for  dietmages  for  the 
breach  of  an  executory  contract  in  which  the  eoxxrt  said:  "  We 
think  that,  according  to  the  record  now  before  us,  the  plaintiff 
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should  have  recovered  as  damages  for  the  absolute  breach  of 
the  contract  by  the  defendant  the  difference  between  the  cost 
oi  performing  the  contract  and  the  amount  agreed  upon  as  com- 
pensation, including  as  part  thereof  the  market  value  of  the 
top  soil,  after  deducting  the  reasonable  expense  of  marketing 
the  same/'  But  the  rule  is  different  in  the  case  of  an  executed 
contract  in  which  it  is  claimed  that  interferences  and  other 
acts  of  the  party  sought  to  be  charged  increased  the  cost 
of  the  work.  In  such  a  caae  it  is  incumbent  upon  the  one 
who  claims  to  have  been  damaged  to  show  how  much  the  cost 
of  doing  the  work  was  increased  by  the  improper  acts  of  the 
other  party.  He  eihould  be  limited  to  the  precise  damages 
that  he  actually  sustained  by  reason  of  the  interferences. 

The  rule  is  clearly  stated  in  Keenan  &  SqUy  Inc.,  v.  Johns- 
ManviUe  Co.  (184  App.  Div.  98),  which  was  a  case  in  which 
damages  were  sought  because  of  non-compliance  on  the  part  of 
the  defendant  with  certain  provisions  of  the  contract,  as  a 
result  of  which  plaintiff  was  put  to  additional  cost  in  com- 
pleting the  work.  The  court  said  at  page  101 :  ''  The  question 
involved  on  this  appeal  is  as  to  the  manner  of  proving  damages, 
assuming  defendant  failed  to  keep  its  agreement  to  furnish  the 
necessary  oars  upon  whioh  to  load  the  machinery.  It  seems  to 
me  that  the  measure  of  damages  adopted  was  erroneous.  The 
plaintiff  had  a  very  simple  and  logical  way  of  establishing 
its  damages  upon  proof  of  a  breMh  of  the  contract.  If  the 
d^endant  neglected  to  furnish  the  necessary  cars  to  enable 
plaintiff  to  expeditiously  perform  its  contract,  plaintiff 
could  have  proven  direct  damages  which  it  sustained  by  reason 
of  being  delayed.  It  might  have  shown  the  expense  it  was 
put  to  by  reason  of  maintaining,  diuring  the  period  of  delay,  its 
foaree  of  men  and  trucks-  It  might  have  shown  additional 
expense  caused  by  being  forced  to  unload  its  trucks  at  the  Bush 
Terminal  yards  and  rehandle  the  goods  when  they  were  finally 
loaded  upon  cars  when  furnished.  An  element  of  its  damage 
might  have  arisen  from.extrfi  insurance  which  it  wjas  compelled 
to  carry  during  the  period  of  delay,  and,  perhaps,  interest 
upon  capital  invested.  These  elements  of.  di^nage  would  have 
been  entirely  proper,  and  would  have  flowed  logically  from  the 
breach  of  the  contract  by  defendant,  if  there,  was  any  such 
breach/' 
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\    It  is  thus  yrell  settled  tbat  where  the  dami^es  are  of  such 
a  nature  as  to  be  capaMe  of  definite  asoertainmenty  the 
party  a88e9l;ing  them  must  resort  to  such  proof.    In  the 
instant  ease  it*  was  ineumbent  upon  the  plaintifiF,  in  every 
instance  where  it  claimed  that  the  city  had  unjustly  interfered 
with  its  work  or  omitted  to  do  something  which  it  was  obligated 
to  do,  to  show,  first,  that  there  was  such  unlawful  interference 
or  improper  action  taken  or  omitted  by  the  city,  and  tiien 
to  establish  by  competent  evidence  what  loss  it  sustained  by 
reason  of  thp  given  act  of  interference  or  wrongdoing.    The 
jury  would  thus  be  obliged  to  consider  every  instance  of  inters 
f  erence  and  the  increased  expense  necessarily  incurred  thereby 
as  a  special  item  of  damage.    It  is  to  be  remembered  that  this 
work  covered  an  area  of  about  four  miles  and  that  the  plaintiff 
was  working  thereon  at  different  parts  of  the  job.    The  evidence 
of  the  plaintiff  was  very  unsatisfactory  in  its  details  as  to 
the  direct  effect  of  defendant's  alleged  unlawful  interferences 
in  increasing  the  cost  of  construction  entitling  it  to  damt^es. 
This  may  have  been  due  to  some  extent  perhaps  to  the  death  of 
Mr.  Clark,  whose  testimony  was  unavailable,  and  doubtless 
also  to  the  fact  that  it  was  very  difficult,  in  view  of  the  cfaar^ 
acter  of  the  work,  bearing  in  mind  that  the  contract  was  not 
for  a  definite  sum  but  upon  a  unit  price  basis  and  that  it 
covered  a  very  large  area,  and  in  view  of  the  numerous  pro- 
visions in  the  contract  which  debarred  plaintiff  from  recovering 
damages  by  reason  of  the  power  conferred  up<m  the  oity  to 
control  and  direct  the  way  in  which  the  work  should  be  done, 
and  to  suspend  operations  when  in  the  judgment  of  the  borough 
president  that  was  desirable,  and  of  the  power  vested  in  the 
chief  engineer  as  arbiter  to ''  determine  ^il  questions  in  relation 
to  the  work  and  the  construction  thereof,  or  the  materials 
employed  therein,  and    *    *    *    in  all  oases  decide  every 
question  wluch  may  arise  relative  to  the  execution  of  this 
contract  on  the  part  of  the  contractor."    The  burden,  however, 
was  upon  the  plaintiff  to  prove  with  reasonable  certainty  and 
detail  the  damages,  if  any,  sustained  by  it  under  the  contract. 
For  the  errors  committed  during  the  course  of  the  trial 
in  admitting  incompetent  testimony  and  for  the  erroneous 
measure  of  damages  upon  which  the  case  was  submitted  to  the 
jury,  the  judgment  and  order  must  be  reversed  and  the  action 
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severed,  aod  judgment  directed  to  be  entered  upon  the  verdict 
directed  for  the  plaintiff  upon  the  first  cause  of  action,  with 
trial  costs  to  be  taxed  but  without  costs  of  this  appeal,  and 
a  new  trial  ordered  as  to  tl^  second  cause  of  action,  with  costs 
of  this  appeal  to  the  appellant  to  abide  the  event. 

Clarke,  P.  J.,  Dowling,  Sbiith  and  Page,  JJ.,  concur. 

Judgment  and  order  reversed  and  the  action  severed,  and 
judgment  directed  to  be  entered  on  the  verdict  directed  for  the 
plaintiff  upon  the  first  cause  of  action,  with  trial  costs  to 
be  taxed  but  without  costs  of  this  appeal,  and  new  trial  ordered 
as  to  the  second  cause  of  action,  with  costs  of  this  appeal  to 
the  appellant  to  abide  the  event.    Settle  order  on  notice. 


In  the  Matter  of  James  H.  Penn,  an  Attorney,  Respondent. 

First  Department,  May  13,  1921. 

▲tlorner  and  olient  —  diselpltnary  proooAdingi  —  attan&dy  oensimd 
for  thrtatAnlng  orimiiud  proMOutlon. 

Attorney,  who  wrote  a  letter  to  a  woman  demanding  on  behalf  of  a  olient 
the  return  of  an  engagement  ring  and  other  valuables  and  stating  that 
the  recipient  was  liable  to  criminal  prosecution  but  that  if  she  returned 
the  piroperty  no  further  proceedingB  would  be  taloBn,  censured  only  for 
his  imprudeiLt  «ot,  in  view  of  his  youth,  inexpcorience  and  pireviouB  good 
character. 

Disciplinary  proceedings  instituted  by  the  Bar  Association 
of  the  City  of  New  York. 

Einar  Chrystie,  for  the  petitioner. 

James  H.  Pei^n,  respondent  io  person. 

Dowling,  J. 

The  respondent  was  admitted  to  practice  as  an  attorney 
and  counselor  at  law  in  the  State  of  New  York  in  November, 
1919,  and  has  practiced  as  such  since  his  admission.  On 
September  14,  1920,  on  behalf  of  a  client  he  wrote  a  letter 
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to  a  lady  demanding,  on  behalf  of  his  client,  the  return  of  a 
diamond  engagement  ring  and  other  valuables,  with  a  state- 
ment that  the  recipient  of  the  letter  was  liable  for  criminal 
prosecution,  but  that  if  she  returned  the  property  no  further 
proceedings  would  be  taken.  The  respondent  admits  the 
sending  of  the  Irtter,  admits  that  it  was  an  improper  letter 
and  that  if  he  had  given  proper  consideration  to  the  matter 
he  would  never  have  sent  it,  avers  that  the  letter  was  written 
without  any  remuneration  and  as  an  act  of  friendship,  and 
pleads  his  youth  and  inexperience  in  mitigation  of  the  offense. 
He  had  previously  been  admitted  to  practice  in  the  State  of 
New  Jersey  and  has  produced  certificates  from  officials  in 
that  State  who  knew  him  intimately  and  who  certify  to  his 
good  character  and  repute. 

In  view  of  the  respondent's  youth  and  inexperience,  he  is 
censured  for  his  imprudent  act  and  the  proceedings  will  be 
dismissed. 

Laughlin,  Page,  Merrell  and  Greene aum,  JJ.,  concur. 

Proceeding  dismissed.    Settle  order  on  notice. 


In  the  Matter  of  Irving  H»  Bookman,  an  Attorney, 
Respondent. 

First  Department,  May  13, 1921. 

Attorney  and  client  —  diaoiiklinary  proceedinca. —  attorney  oenaured 
for  writing  letter  tlite»t«nlnc  criminal  proaeeutlon  imleaa  debt 
to  client  waa  paid* 

Attorney,  who  wrote  to  a  man  on  behalf  of  his  client  threatening  criminal 
prosecution  unless  a  debt  due  the  client  was  paid,  censured  only  in  view 
of  hiB  admission  that  he  should  not  have  sent  the  letter,  his  expression 
of  regret  therefor,  and  disavowal  of  any  intention  to  act  unethically, 
a&d  in  view  of  the  ftet  that  no  damage  had  been  done. 

Disciplinary  proceedings  instituted  by  the  Bar  Association 
of  the  City  of  New  York. 

Einar  ChryBtie,  for  the  petitioner. 

Irving  H.  Bookman^  respondwjb  in  person.    .. 
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DOWLINQ,  J.: 

The  respondent  was  admitted  to  praotioe  as  an  attorney 
and  counselor  at  law  in  the  State  of  New  York  in  December, 
1912.  On  September  15, 1920,  b»  attorney  for  ode  Carpentme, 
he  wrote  a  lett^  to  one  Malian  threatening  criminal  pro* 
ceedings  imless  a  debt  due  his  client  amountihg  to  $300  was 
paid,  the  ground  assigned  for  such  cont^nplated  criminal 
action  being  the  removal  of  certain  property  whidb  had  been 
sold  by  his  cUent  to  Malian  and  for  which  the  latter  had 
not  yet  paid.  The  respondent  believed  that  he  was  within 
his  rights  in  sending  the  letter  in  question  and,  as  a  matter 
of  fact,  before  these  charges  ^were  made  against  him,  had 
brought  the  matter,  <m  behalf  of  his  client,  to  the  attention 
of  a  city  magistrate  who  held  there  w»3  not  sufficient  evi-- 
deuce  to  hold  Malian.  He  admits  in  his  answer  herdn  tlmt 
he  is  now  convinced  that  he  never  should  have  written  the 
letter  in  question  and  expresses  regret  therefor  and  disavows 
any  intention  to  have  acted  unethically. 

Under  the  circumstances  the  respondent  will  be  censured 
for  the  sending  of  this  letter  and,  as  no  damage  was  done  to 
its  recipient,  and  no  improper  motive  is  disclosed,  the  pro- 
ceeding will  be  dismissed. 

Lauohlin,  Smith,  Merrell  and  Greenbaum,  JJ.,  concur. 

Proceeding  dismissed.    Settle  order  on  notice. 


Dbztbr  &  Cabpentbr,  Inc.,  Appellant,  9.  Las:b  akd  Export 
Coal  Corporation,  Respondent. 

First  Department,  May  27,  1921. 

attachment  ^  re^uiremMit  that  affidafit  shaU  sta/^w  facts  ostaWah- 
ing  contract^  breaoh  and  bails  for  eomputation  6f  damagss  not 
Jurisdictional  —  Jurisdictional  dafoct  may  not  be  cured  bj  afiMaTits 
filed  nunc  pro  tunc  —  affldaTits  filed  sufficient  to  confer  Juris- 
diction—  supplemental  affidavits  supplsringr  etidentiary  facts 
should  have  been  considered  by  court. 

The  requirement  that  on  an  applioatipn  for  a  warrant  of  attachment 

evidentiary  facts  must  be  shown  establishing  the  contract,  the  breach  and 

I    basis  for  the  computation  <)f  damages,  does  not  go  to  ^he  jurisdiction 
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of  the  eourt  to  gmait  &ie  ymmtiU  tat  it  is  not  a  statutory  reguirement, 
and  the  jnrisdiotiqn  of  the  ootirt  in  such  matters  is  prescribed  by  statute. 

Where  the  moving  papers  are  insufficient  to  confer  jurisdiction  on  the  court 
to  issue  the  warrant,  a  jurisdictional  defect  may  not  be  cured  or  supplied 
by  granting  leave  to  the  plaintiff  to  file  affidavits  nunc  pro  tunc  pursuant 
to  the  provisions  6t  section  768  of  the  Code  of  Civil  Plx)cedure,  but 
any  other  omission  or  defect,  irregularity  or  insoffioiency  may  be  so 
remedied. 

Saf&oient  juriadiat&onal  facts, are  stated  to  iusjtify  the  granting  of  a  wanrant 
of  attachment  on  the  summons  and  complaint  and  an  affidavit  made 
by  the  vice-president  of  the  plaintiff,  where  it  is  alleged  in  the  complaint 
on  information  and  belief  that  the  defendant  is  a  foreign  corporation 
doing  business  in  this  State,  and  poi^tfvely  on  the  actual  knowledge  of 
the  plaintiffs  vieei»resident,  who  vtitoiftedthB  eompUnt,  that  a  contract 
was  entered  into  between  the  parties  for  the  sale  and  delivery  of  coal  at 
a  specified  price  per  ton,  that  the  plaintiff  was  ready,  williiig  and  able 
to  perform,  that  the  defendant  neglected  and  refused  to  deliver  the  coal 
or  any  part  thereof  on  demand,  to  the  damage  of  the  plaintiff  in  a  certain 
sum,  and  where  the  affidavit  made  by  the  vice-president  stated  that  the 
defendant  was  indebted  to  the  plaintiff  in  Uie  smn  specified  in  the  com- 
plaint for  damages,  for  breach  of  contract,  other  than  a  contract  to  marry, 
and  similar  statements  as  to  the  making  and  breach  of  the  contract  as 
stated  in  the  complaint,  that  no  counterclaim  exists  in  behalf  of  the 
defendant  against  the  plaintiff,  and  that  the  defendant  is  a  foreign  cor- 
poration as  more  fully  appears  from  a  letter  from  the  Secretary  of  State 
of  West  Virginia  annexed  to  the  affidavit. 

Although  neither  the  complaint  nor  the  affidavit  sets  forth  ths  ocmtract 
or  the  facts  in  detail  with  rec9>e0t  to  the  making  thereof,  they  both  suffi- 
ciently chafge  by  way  of  conclusions  of  fact  the  making  and  breach  of 
the  contract  and  the  plaintiff's  damages,  to  confer  jurisdiction  to  grant 
the  warrant. 

The  supplemental  affidavits  filed  by  the  plaintiff  should  hi^ve  been  considered 
by  the  court,  and  they  supply  fully  the  necessary  evidentiary  facts. 

Mbbrbll,  J.,  dissents,  with  opinion* 

Appeal  by  the  plaintiflf,  Dexter  &  Carpenter,  Inc.,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  oflBlce  of  the  clerk  of  the  county  of 
New  York  on  the  12th  day  of  January,  1921,  resettling  an 
order  entei:e4  in  said  clerk's  oflBice  on  the  20th  day  of  December, 
1920,  vacating  a  warrant  of  attachment  against  the  property 
of  the  defendant  and  refusing  to  permit  to  be  read  or  con- 
sidered certain  affidavits  permitted  to  be  served  and  filed  by 
the  court  on  the  return  of  the  motion  to  vacate  the  warrant 
of  attachment 
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W.  B.  Symmes,  Jr.,  of  counsel  [Harry  H.  Tkurlow  with  him 
on  the  brief;  Davis,  Symmes  &  Schreiber,  attom^yB],  for  the 
appellant. 

Benjamin  F.  SpeUman,  for  the  reBpondent. 

Laughlin,  J.: 

The  warrant  of  attachment  was  issued  on  the  ground  that 
the  defendant  is  a  foreign  corporation  and  the  motion  to 
vacate  it  was  made  on  the  original  papers.  The  plaintiff, 
claiming  that  the  objections  to  the  sufficiency  of  the  papers 
on  which  the  warrant  of  attachment  was  granted  related 
to  defects  or  insufficiencies  curable  by  supplonaital  affidavits 
under  the  provisions  of  section  768  of  the  Code  of  Civil 
Procedure,  and  that  the  defects  or  insufficiencies  could  be 
cured  or  suppUed  without  prejudice  to  any  intervening  rights, 
on  the  return  of  the  motion  asked  leave  pursuant  to  those 
provisions  to  serve  and  file  affidavits  for  that  purpose.  The 
court  thereupon  granted  the  appUcation  and  adjourned  the 
hearing  on  the  motion;  and  on  the  adjourned  day  the  court 
ordered  that  the  affidavits  be  filed  but  that  they  be  not  con- 
sidered' by  the  court  either  in  deciding  the  motion  or  in 
determining  whether  the  defects  or  insufficiencies  in  the 
original  papers  would  be  cured  or  supplied  thereby,  and 
vacated  the  warrant  of  attachment  on  the  ground  that  the 
papers  on  which  it  was  granted  failed  to  show  a  contract 
between  the  plaintiff  and  the  defendant  or  that  the  defendant 
breached  it  or  that  the  plaintiff  had  suffered  any  damage 
by  a  breach  thereof,  and  further  ordered  that  the  sheriff 
release  the  property  to  the  defendant  without  charge  and  that 
plaintiff  pay  the  poimdage  fee  and  all  other  fees  in  connection 
with  the  attachment. 

The  original  papers  on  which  the  warrant  of  attachment 
was  issued  failed  to  comply  with  the  requirement  that  on  an 
application  for  a  warrant  of  attachment  it  is  not  sufficient 
to  show  as  by  a  pleading  a  cause  of  action  for  damages  for 
breach  of  a  contract,  but  that  the  evidentiary  facts  showing 
the  contract,  the  breach  and  basis  for  the  computation  of  the 
damages  must  be  presented.  (Delafield  v.  Armsby  Co.,  62  App. 
Div.  262;  Hart  v.   Page  Mfg.  Co.,  187  id.  296;  Makepeace 
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V.  DiUUywn  Smokeless  Coal  Co.,  179  id.  60;  Id.  662.)  The 
reason  for  this  requirement  is  that  under  the  provisional 
remedy,  the  defendant's  property  is  taken  from  his  possession 
in  advance  of  the  trial  of  the  issues,  and  to  the  end  that  there 
may  be  no  injustice  to  him,  the  evidentiary  facts  are  required 
to  be  presented  so  that  the  court  may  see  that  the  plaintiff 
at  least  has  a  prima  facie  cause  of  action  for  a  recovery  of 
damages  to  the  extent  claimed;  but  this  requirement  does 
not  go  to  the  jurisdiction  of  the  court  to  grant  the  warrant 
of  attachment,  for  it  is  not  a  statutory  requirement  and 
the  jurisdiction  of  the  court  in  such  matters  is  prescribed 
by  statute.  Where  the  moving  papers  are  insufficient  to  confer 
jurisdiction  on  the  court  to  issue  the  warrant  of  attachment, 
a  jurisdictional  defect  may  not  be  cured  or  suppUed  by 
granting  leave  to  the  plaintiff  to  file  affidavits  nunc  pro 
tunc  pursuant  to  the  provisions  of  said  section  768,  but  any 
other  omission  or  defect,  irregularity  or  insufficiency  may 
be  so  remedied.  {Kahn  v.  HoUander,  No.  1,  140  App.  Div. 
492.  See,  also,  Coleord  v.  Banco  de  Tamaulipaa,  191  id.  94.) 
If,  therefore,  the  court  did  not,  by  the  original  papers, 
acquire  jurisdiction  to  issue  the  warrant  of  attachment,  the 
writ  was  void  and  life  cannot  be  ^ven  to  it  by  filing  affidavits 
nunc  pro  tunc.  The  warrant  was  issued  on  the  summons, 
complaint  and  an  affidavit  made  by  the  vice-president  and 
treasurer  of  the  plaintiff. 

The  complaint,  so  far  as  here  material,  shows  that  the 
defendant  is  a  West  Virginia  corporation,  doing  business  and 
having  an  office  for  the  regular  transaction  of  business  in 
the  city  and  county  of  New  York;  that  on  the  17th  of  May, 
1920,  at  the  city  of  New  York,  plaintiff  and  defendant ''  entered 
into  an  agreement  whereby  it  was  mutually  agreed  between 
them  that  the  defendant  should  sell  and  deliver  to  the  plain- 
tiff at  Hampton  Roads,  Virginia,  on  or  about  the  25th  day  of 
May,  1920,  6,000  gross  tons  of  Pool  No.  6  Kanawha  SpUnt 
Coal,  and  that  the  plaintiff  shovdd  accept  the  same  from  the 
defendant  and  pay  therefor  the  sum  of  $9.25  per  gross  ton 
upon  the  delivery  thereof;  "  that  on  or  about  the  25th  of  May, 
1920,  plaintiff  was  ready,  willing  and  able  at  Hampton  Roads, 
Va*,  to  accept  and  pay  for  the  coal  pursuant  to  said  agree- 
App.  Div.— Vol.  CXCVI        49 
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ment  and  requested  the  defendant  to  deliver  the  same  to 
it,  but  that  the  defendant  has  neglected  and  refused  to  delivtf 
to  the  plaintiff  the  coal  or  any  part  thereof  "  to  the  damage 
of  the  plaintiff  in  the  sum  of  $16,250,"  for  which  amount  with 
interest  from  May  25,  1920,  judgment  was  demanded.    The 
complaint  was  verified  by  the  vice-president  and  treasurer  of 
the  plaintiff  in  the  usual  form,  to  the  effect  that  the  allega- 
tions thereof  are  true  to  his  own  knowledge,  except  as  to  the 
matters  therein  stated  to  be  alleged  on  information  and  belief 
and  as  to  those  matters  he  believed  it  to  be  true.     The  only 
allegations  of  the  complaint  made  on  information  and  belief 
are  those  with  respect  to  the  defendant's  being  a  foreign  cor- 
poration and  transacting  business  here.    It  thus  appears  that 
the  making  of  the  contract,  the  readiness,  wilUngness  and 
ability  of  the  plaintiff  to  perform,  the  breach  by  the  defendant, 
and  the  damages,  are  positively  stated  on  the  actual  knowledge 
of  the  plaintiff's  vice-president  and  treasurer.    The  affidavit 
made  by  him  avers  that  the  defendant  is  justly  and  truly 
indebted  to  the  plaintiff  in  the  sum  specified,  in  the  complaint 
for  damages  for  a  breach  of  a  contract  other  than  a  contract  to 
marry,  and  that  the  contract  was  made  in  the  State  of  New 
York  between  the  plaintiff  and  the  defendant,  and  that  thereby 
the  defendant  agreed  to  sell  and  deliver  to  the  plaintiff,  at  the 
time  and  place  specified  in  the  complaint,  the  quantity  and 
kind    of   coal  therein  specified  and  the   plaintiff   agreed    to 
accept  the  same  and  to  pay  therefor  upon  delivery  at  nine 
dollars  and  twenty-five  cents  per  gross  ton,  and  that  the 
defendant  has  neglected  and  refused  to  deliver  the  coal  to  the 
plaintiff,  and  that  the  defendant  is  justly  indebted  to  the 
plaintiff  and  that  the  deponent  knows  of  his  own  knowledge 
that  no  counterclaim  exists  in  behalf  of  the  defendant  against 
the  plaintiff,  and  that  the  plaintiff  has  suffered  actual  damages 
in  the  amoimt  specified;  that  the  defendant  is  a  foreign  cor- 
poration organized  and  existing  under  the  laws  of  West  Virginia, 
as  more  fully  appears  by  a  letter  from  the  Secretary  of  State 
of  West  Virginia  to  the  plaintiff's  attorneys  under  date  of 
September  21, 1920,  a  copy  of  which  is  annexed  to  the  affidavit, 
and  that  the  summons,  which  the  affidavit  shows  has  been 
issued,  is  also  annexed  to  the  affidavit,  and  the  affiant  further 
states  that  no  other  application  for  a  warrant  of  attachment 
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against  the   defendant's   property  has  been  made  in  the 
action. 

I  am  of  opinion  that  the  papers  on  which  the  warrant 
of  attachment  was  issued  are  free  from  jiirisdictional  defects. 
The  jurisdictional  requirements  for  the  issuance  of  a  warrant 
of  attachment  are  prescribed  in  sections  635  and  636  of  the  Code 
of  Civil  Procedure.  Said  section  635  authorizes  the  issuance 
of  such  warrant  xA  attachment  in  an  action  to  recover  a  siun  of 
money  only  as  damages  in  a  cause  of  action  f<H-  a  breach  of 
contract,  express  or  implied,  other  than  a  contract  to  marry. 
By  said  section  636,  plaintiff  is  required  to  show  by  affidavit  to 
the  satisfaction  cA  the  judge  granting  the  warrant  that  one 
of  the  causes  of  action  specified  in  section  635  exists  in  favor  of 
the  plaintiff  against  the  ddfendant;  that  if  the  action  is  to 
recover  damages  for  breach  of  a  contract,  affidavits  must 
show  '^  that  the  plaintiff  is  entitled  to  recover  a  sum  stated 
therein,  over  and  above  all  counterclaims  known  to  him; "  and 
that  the  defendant  is  either  a  foreign  corporation  or  a  non- 
resident of  the  State.  Although  neither  the  complaint  nor  the 
affidavit  sets  forth  the  contract  or  the  facts  in  detail  with 
respect  to  the  making  thereof,  they  both  sufficiently  charge 
by  way  of  conclusions  of  fact  the  making  and  breach  of  the 
contract  and  the  plaintiff's  damages,  to  confer  jurisdiction 
upon  the  justice  to  issue  the  warrant  of  attachment.  (Haebler 
V.  Bemharthy  115  N.  Y.  459;  Calif omia  Packing  Corp.  v.  Kelly 
8.  &  D.  Co.f  228  id.  49;  Cokordv.  Banco  de  Tafnaulipaa,  eupra.) 

It  follows,  therefore,  that  the  court  erred  in  refusing  to 
consider  the  supplemeatal  affidavits.  One  of  the  supple- 
m^ital  affidavits  was  made  by  the  vice-president  and  treasurer. 
It  shows  that  the  market  price  and  value  of  the  coal  at  the 
time  and  place  of  delivery  was  twelve  dollars  and  fifty  cents 
per  gross  ton.  This  was  a  strict  compliance  with  the  require- 
ment that  the  facts  showing  the  plaintiff's  damage  be  stated  . 
and  it  shows  the  damages  in  the  precise  amount  for  which 
a  recovery  is  sought.  Another  affidavit  made  by  one  Paddock, 
who  was  employed  by  the  plaintiff  to  buy  and  sell  coal,  sets 
forth  the  facts  with  respect  to  the  making  of  the  contract 
showing  that  it  was  verbally  negotiated  and  confirmed  in 
writing  by  an  exchange  of  letters  between  the  parties,  copies  of 
which  were  annexed  to  the  affidavit.  This  correspondence  shows 
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a  complete  meeting  of  the  minds  of  the  parties  with  respect 
to  the  making  of  the  contract  as  alleged  in  the  complaint. 
His  affidavit  and  copies  of  letters  and  telegrams  annexed 
thereto  and  the  affidavits  of  the  plaintiff's  manager  at  Nor- 
folk, Va.,  also  show  that  at  the  time  and  place  for  performance 
the  plaintiff  was  ready,  willing  and  able  to  perform  and  that 
the  defendant  failed  to  deliver  any  of  the  coal  and  subsequently 
refused  to  make  any  delivery  under  the  contract*  The  supple- 
mental affidavits  fully  supply  the  necessary  evidentiary  facts 
and  they  should  have  been  accepted  by  the  court. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  supplemental  affidavits 
ordered  received  and  filed  nunc  pro  tunc  as  of  the  date  of  the 
issuance  of  the  warrant  of  attachment,  and  that  the  warrant  of 
attachment  be  reinstated  axid  the  motion  to  vacate  it  denied 
upon  payment  by  plaintiff  of  ten  dollars  costs  for  leave  to 
serve  and  file  supplemental  affidavits. 

DowLiNG,  Page  and  Grebnbaum,  JJ.,  concur;  MeIbrbll.  J., 
dissents. 

Merkbll,  J.  (dissenting): 

The  plaintiff  has  appealed  from  an  order  of  the  Special 
Term  vacating  a  warrant  of  attachment  granted  plaintiff  herein 
upon  its  application  in  an  action  to  recover  damages  for  breach 
of  contract.  Defendant  made  the  motion  to  vacate  the  warrant 
of  attachment  upon  the  papers  upon  which  it  was  granted, 
wiiich  consisted  of  the  complaint  and  an  affidavit  of  one 
Carpenter,  the  vice-president  and  treasurer  of  the  plaintiff 
corporation.  Defendant's  motion  to  vacate  the  warrant  of 
attachment  was  upon  the  ground  that  no  facts  were  stated  in 
the  papers  upon  which  the  warrant  was  obtained  to  authorise 
its  issuance.  The  complaint,  after  alleging  the  incorporation 
of  both  parties,  both  being  foreign  corporations,  alleged  that 
on  or  about  the  17th  day  of  May,  1920,  at  Manhattan,  New- 
York  city,  the  plaintiff  and  defendant  entered  into  an  agree- 
ment whereby  it  was  mutually  agreed  between  them  that  the 
defendant  should  sell  and  deliver  to  the  plaintiff  at  Hampton 
Roads,  Va.,  on  or  about  the  25th  day  of  May,  1920,  5,000 
gross  tons  of  pool  No.  6,  Kanawha  splint  coal,  and  that  the 
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plaintiff  should  accept  the  same  from  the  defendant  and  pay 
therefor  the  sum  of  $9.25  per  gross  ton  upon  the  delivery 
thereof.  In  its  complaint  the  plaintiff  further  alleges  that  on 
said  2Sth  day  of  May,  1920,  the  plaintiff  was  ready,  willing 
and  able  at  the  time  and  place  appointed  to  accept  and  pay 
for  said  coal  pursuant  to  said  contract  and  requested  the 
defendant  to  deliver  the  same,  but  that  the  defendant  has 
n^lected  and  refused  to  deliver  said  coal,  or  any  part  thereof, 
to  the  damage  of  the  plaintiff  in  the  sum  of  $16,250,  for  which 
sum  plaintiff  demands  judgment  in  said  complaint  against  the 
defendant,  with  interest. 

The  complaint  upon  its  face  seems  to  contain  the  necessary 
allegations  of  a  complaint  for  damages  for  failure  to  deliver 
goods  according  to  contract.  The  complaint,  however,  states 
no  facts,  but  contains  merely  allegations  of  conclusions  of  law. 

Accompanying  the  complaint  on  the  application  for  a  warrant 
of  attachment  was  the  said  affidavit  of  plaintiff's  vice-president 
and  treasurer.  This  affidavit  did  not  comply  with  the 
requirements  of  section  636  of  the  Code  of  Civil  Ft*ocedure. 
That  section  provides  that  to  entitle  the  plaintiff  to  a  warrant 
of  attachment  he  must  show  hy  affidavit  to  the  satisfaction  of 
the  judge  granting  the  same  that  one  of  the  causes  oi  action 
specified  in  the  preceding  section  (§  635)  exists  against  the 
defendant.  The  cause  of  action  set  f<xth  in  plaintiff's  com^ 
plaint  was  to  recover  damages  for  breach  of  a  contract  other 
than  a  contract  to  marry,  and,  therefore,  the  action  was 
apparently  one  where  the  plaintiff  could,  upon  prop^  proofs, 
procure  a  warrant  of  attachment.  The  affidavit  of  plaintiff's 
vice-president  and  treasurer  does  not  show  facts  from  which 
the  court  could  properly  be  convinced  that  one  of  the  causes  of 
action  mentioned  in  section  635  existed  in  favor  of  plaintiff  and 
against  defendant.  As  with  the  complaint,  the  affidavit  is 
merely  a  statement  of  conclusions  of  law.  No  facts  are  therein 
stated  showing  that  the  contract  between  the  plaintiff  and  the 
defendant  existed,  nor  that  the  defendant  was  guilty  of  a  breach 
of  such  contract,  nor  does  it  appear  from  the  said  affidavit  by 
any  statements  of  facts  that  the  plaintiff  has  suffered  any 
damages  by  reason  of  defendant's  breach  of  the  coiktract. 
When  the  motion  to  vacate  the  warrant  ci  attachment  came  on 
to  be  heard,  the  court  entertained  the  implication  and  first, 
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while  holding  that  the  affidavit  upon  which  the  attachment 
was  based  was  fatally  defective  in  not  showing  within  the 
knowledge  of  the  affiant  or  otherwise  except  by  his  mere  state- 
ment that  th^e  was  any  contract  or  any  default  on  defendant's 
part,  held  that  the  omission  was  one  that  could  be  cured  by 
amendment,  and  extended  to  the  plaintiff  additional  time 
within  which  to  file  such  additional  affidavits,  the  court  holding 
the  motion  to  vacate  open  for  the  purpose  of  enabling  the 
plaintiff  to  supply  the  necessary  proofs.    Additional  affidavits 
were  filed  by  the  plaintiff  against  the  objection  of  the  defendant, 
who  took  the  position  that  that  defect  in  the  papa's  upon  which 
the  warrant  of  attachment  was  obtained  was  jurisdictional, 
and  that  the  court  was  powerless  to  authorize  the  plaintiff  to 
amend  its  application  by  filing  additional  affidavits.    The 
court   finally  reconsidered   its  previous   determination  and 
granted  the  order  appealed  from  granting  defendant's  motion 
to  vacate  the  attachment  on  the  original  papers.    The  court, 
however,  in  a  brief  memorandimi  permitted  the  affidavits  to 
be  filed,  but  refused  to  permit  them  to  be  read  in  opposition 
to  defendant's  application.    The  chief  controversy  upon  this 
appeal  is  as  to  whether  the  plaintiff  was  entitled  to  supply 
the  additional  affidavits  in  support  of  the  attachment.    In 
finally  holding  that  the  court  could  not  read  or  consider  in 
opposition  to  defendant's  motion,  the  additional  affidavits,  the 
court  based  its  decision  upon  another  case  entitled  Gaunt  v. 
Nemours  Trading  Corporaiiony  which  was  decided  by  the  same 
court  concurrently  with  the  decision  of  the  motion  vacating 
plaintiff's  attachment.    In  a  memorandum  handed  down  by 
the  court  in  the  Gaunt  case  the  court  held  that  it  was  the  rule 
in  the  First  Judicial  Department  that  where  affidavits  failed 
to  set  forth  any  facts  from  which  the  judge  to  whom  application 
for  the  attachment  was  made  mi^t  determine  that  a  contract 
exists,  that  it  has  been  breached  and  that  damages  have 
thereby  arisen,  no  supporting  affidavits  may  be  offered  on  a 
motion  to  vacate  on  the  papers.    Such  decision  was  iipon  the 
authority  of  CankMn  v.  Federal  Trust  Co.  (176  App.  Div.  572). 
The  case  thtis  relied  upon  by  the  court  arose  in  this  department, 
and  in  that  case  it  was  held:  ''The  orders  appealed  from 
cannot  be  justified  under  section  768  of  the  Code  of  Civil 
Procedure,  which  permits  the  curing  of  technical  defects  or 
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insufficiencies.  This  section  cannot  be  used  to  cure  defects 
which  go  to  tiie  jurisdiction  of  the  court.  Brfore  the  court 
can  make  an  order  in  an  action  to  cure  defects  in  the  pro- 
ceedings it  must  obtain  jurisdiction  of  the  cause,  and  that  has 
not  been  obtained  in  this  case/' 

Section  636  of  the  Code  of  Civil  Procedure  requires  a  party 
to  show  by  affidavit,  to  entitle  such  party  to  a  warrant  of 
attachment,  that  one  of  the  causes  of  action  specified  exists 
against  the  defendant.  His  failure  so  to  do  is  a  jurisdictional 
defect.  Mr.  Justice  Paob,  in  writing  for  this  court  in  Colcord 
V.  Banco  de  TamauHpaa  (191  Ai^.  Div.  97),  said:  ''  The 
jurisdictional  facts  that  must  appear  are,  firsts  that  the  cause 
of  action  is  one  of  those  specified  in  section  635  of  the  Code 
of  Civil  Procedure;  aecondy  that  the  plaintifif  is  entitled  to 
recover  a  sum  stated  in  his  affidavit  over  and  above  all  counter- 
claims known  to  him;  thvrd^  that  the  defendant  is  a  foreign 
corporation.''     (Code  Civ.  Proc  §  636.) 

In  Makepeace  v.  DiUtaum  Smokeleaa  Coal  Co.  (179  App.  Div. 
60)  Mr.  Justice  Smith,  writing  the  opinion  of  the  court,  at 
page  61,  said:  ''  The  failure  of  the  attachment  papers,  there- 
fore, to  show  the  existence  of  a  cause  of  action  in  plaintiff 
against  defendant  requires  that  the  ocder  appealed  from  be 
reversed  and  the  defendant's  motion  to  vacate  the  attachment 
granted." 

An  examination  of  the  affidavit  used  upon  the  application 
for  the  warrant  of  attachment  reveals  that  no  fact  is  therein 
stated.  Section  636  requires  that  application  for  a  warrant 
of  attachment  must  be  supported  by  an  affidavit  setting  forth 
evidentiary  facts  upon  which  the  court  may  determine  whether 
or  not  a  cause  of  action  entitling  the  plaintiff  to  the  iattachment 
sought  in  fact  exists. 

Upon  further  appeal  in  Makepeace  v.  DiUtown  Smokde%c 
Coal  Co.  (179  App.  Div.  662)  Mr.  Justice  Page  said  (at  p.  664) : 
''  The  Albert  R.  Gibson  who  made  this  affidavit  was  manager 
of  the  sales  department  of  the  Sterling  Coal  Company.  No 
co^y  of  the  allied  '  forms  of  contract '  was  annexed,  so  that 
there  is  nothic^  to  support  the  allegation  that  such  were  the 
terms  of  the  contract  but  the  d^Kment's  bare  statement  which 
is  a  conclusion  of  fact  and  not  evidence. 

''  An  affidavit  in  support  of  an  attachment  must  contain 
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evidence  from  which  the  court  can  determine  that  the  ultimate 
facts  stated  in  the  pleadings  can  be  substantiated.  Thus, 
though  the  complaint  as  amended  states  a  cause  of  action, 
the  proof  in  support  of  it  is  still  lacking,  so  that  the  same 
defect  in  the  moving  papers  upon  which  the  i»ior  attachment 
was  vacated  now  exists  in  the  present  moving  papers.*' 

The  language  of  Mr.  Justice  Page  is  peculiarly  applicable  to 
the  situation  under  consideration.  The  affidavits  which  were 
filed  for  the  purpose  c^  amending  the  original  papers  clearly 
show  that  the  contract  upon  which  the  plaintiff  depends  was 
in  writing  and  specified  with  great  particularity  as  to  when, 
where  and  in  what  manner  the  coal  was  to  be  delivered.  Copies 
of  the  contract  should  have  been  annexed  to  the  original 
affidavit  so  that  the  court  might  determine  from  the  facts 
shown  by  such  contract  whether  a  proper  cause  of  .  action 
existed.  As  stated  by  Mr.  Justice  Page,  the  affidavit  upon 
which  the  attachment  was  asked  should  contain  evidence  from 
which  the  court  might  determine  that  the  conclusions  stated 
in  the  complaint  were  supported  by  the  facts. 

The  Appellate  Term  in  this  department  seen^  to  have 
quite  consistently  followed  the  decision  of  this  court  in  respect 
to  the  requirement  that  affidavits  in  support  of  attachment 
must  contain  evidentiary  matter  and  not  merely  a  statement 
of  conclusions  of  law.  In  Nerenberg  v.  Keith  (101  Misc.  Rep. 
551)  it  was  said:  *'  The  warrant  of  attachment  was  improperly 
granted  and  should  be  vacated  because  the  papers  on  which 
it  was  granted  fail  to  show  facts  supporting  the  allegation 
of  the  complaint  that  plaintiff  was  ready  to  receive  and  pay 
for  the  goods.  His  allegation  of  that  ultimate  fact  in  his 
complaint  is  probably  sufficient,  so  far  as  the  complaint  b 
concerned,  but  it  was  necessary  that  his  affidavits  should 
contain  evidence  from  which  the  court  can  determine  that 
that  ultimate  fact  can  be  substantiated."  And  in  Baff  &  Sony 
Inc.,  V.  Heggie  Co.  (176  N.  Y.  Supp.  736)  it  was  said:  ''  Motion 
for  reargument  granted.  The  affidavit  upon  which  the  wajr- 
rant  of  attachment  was  based  is  clearly  insufficient,  as  it  is 
a  mere  repetition  of  the  conclusions  of  the  complaint,  without 
the  statement  of  any  facts  as  a  basis  for  those  conclusions." 

In  Delafield  v.  Armsby  Co.  (62  App.  Div.  262)  Presiding 
Justice  Van  BRtrwr  said  (at  p.  264) :  "  The  office  of  a  com- 
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plaint  is  to  allege  conclusions  of  fact  deduced  frcxn  the  evi- 
dence,  whereas  the  office  of  an  affidavit  is  to  set  out  the 
evidence  establishing  these  conclusions  of  fact/' 

It  further  appears  clearly  that  there  is  no  proof  as  required 
by  section  636  of  the  Code  of  Civil  Procedure  that  the  plaintiff 
is  entitled  to  recover  the  damages  claimed.  (Delafield  v. 
Armsby  Co.y  62  App.  Div.  262;  Haskell  v.  0«6om,  33  id.  127.) 
I  am,  therefore,  of  the  opinion  that  the  papers  upon  which  the 
warrant  of  attachnient  was  obtained  were  entirely  insufficient, 
and  that  the  defect  being  jurisdictional  the  plaintiff  was 
properly  denied  the  privilege  of  supplying  additional  affidavits 
by  way  of  amendment,  pursuant  to  the  provisions  of  section 
768  of  the  Code  of  Civil  Procedure,  which  permits  amendment 
of  moving  papers  to  cure  mere  technical  defects  or  insuffi* 
ciencies.  The  defect  in  the  original  papers  in  the  case  at  bar 
was  not  a  technical  one,  but  was  jurisdictional,  and  the  court  in 
granting  the  warrant  of  attachment  acted  without  jurisdiction. 

It  would,  furthermore,  seem  there  would  be  grave  doubt 
whether  the  additional  affidavits  and  exhibits  with  which 
the  plaintiff  sought  to  bolster  up  its  application  would  have 
justified  the  issuing  of  the  warrant  of  attachment  or  have 
shown  that  a  cause  of  action  upon  contract  against  the 
defendant  actually  existed.  Under  the  allegations  of  the 
complaint  and  the  affidavit  used  upon  the  original  appUcation 
it  appeared  that  the  coal  was  to  be  delivered  at  Hampton 
Roads  on  or  about  May  25, 1920.  The  written  correspondence 
between  the  parties  and  the  order  itself  going  to  make  up  the 
contract  show  that  the  coal  was  to  be  loaded  on  board  the 
steamship  Astoria  of  3,000  tons,  and  the  steamship  Kickapoo 
of  3,000  tons,  and  that  shipment  was  to  be  made  upon  said 
two  vessels.  There  is  no  all^ation  in  the  complaint  or  in 
the  affidavits  of  evidentiary  facts  that  the  steamships  men- 
tioned or  either  of  them  were  at  Hampton  Roads  at  the  time 
specified  ready  to  receive  the  coal  mentioned  in  the  complaint. 
It  would  seem  to  have  been,  upon  a  reading  of  the  contract, 
a  condition  precedent  that  plaintiff  should  have  the  steamships 
at  the  point  mentioned  to  receive  the  coal  on  the  date  provided, 
and  it  would  seem  to  be  necessary  that  the  plaintiff  should 
allege  facts  showing  that  the  steamships  specified  were  there 
at  the  time  mentioned.    There  was  no  allegation  in  the  corn- 
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plaint  that  the  plaintiff  had  duly  performed  all  the  conditions 
of  the  contract  on  his  part  to  be  performed,  and  we,  therefore, 
have  a  failure  to  include  either  a  general  allegation  of  due 
performance  of  the  contract  on  plaintiff's  part  or  of  any  facts 
showing  that  the  plaintiff  had  performed  by  having  the  vessels 
mentioned  in  readiness  at  the  time  specified.  The  additional 
papers  disclose,  however,  the  real  reason  for  the  failure  to 
include  one  of  said  allegations,  as  it  appears  therefrom  that 
on  May  twenty-sixth,  or  one  day  after  the  coal  was  to  be 
delivered  on  board  the  two  named  steamships,  the  plaintiff 
nominated  another  steamship,  to  wit,  the  FranMin,  which 
the  plaintiff's  treasurer  wrote  defendant  on  May  26,  1920, 
was  then  awaiting  her  cargo,  but  there  is  nothing  to  show 
that  the  defendant  consented  to  change  from  the  steamships 
Astoria  and  Kickc^o  to  the  stemnship  Franklin  or  to  change 
the  date  of  performance  to  a  later  date.  There  is  no  all^ation 
in  the  complaint  setting  forth  a  modification  of  the  original 
contract  between  the  parties,  nor  to  show  any  right  on  plaintiff's 
part  to  substitute  the  Franklin  for  the  two  steamships 
mentioned  in  the  contract.  It  does  not  appear  from  the 
papers  offered  by  way  of  amendment  that  the  plaintiff  ever 
would  be  or  was  ready,  able  and  willing  to  pay  for  the  coal 
at  Hampton  Roads  after  May  twenty-fifth  if  the  defendant 
were  required  under  the  modified  contract  to  deliver  its  coal 
to  the  steamship  Franklin  after  such  date.  So  that,  even 
though  all  the  facts  had  been  before  the  court,  as  shown  by 
the  additional  affidavits,  it  would  have  clearly  appeared  there- 
from that  the  plaintiff  had  not  only  failed  to  allege,  either 
generally  or  by  averment  of  particular  facts,  performance 
of  the  conditions  precedent  on  its  part  to  be  performed,  but 
it  would  have  appeared  therefrom  that  the  plaintiff  had  failed 
to  carry  out  the  condition  precedent  to  have  at  Hampton 
Roads  the  steamships  Astoria  and  Kickapoo  between  May  20 
and  May  25,  1920,  to  receive  said  coal.  (Ziehen  v.  Smith, 
148  N.  Y.  558;  Makepeace  v.  DilUown  SmokeUes  Coal  Co.j 
l79App.  Div.  662,664.) 

The  order  appeded  from  also  relieved  the  defendant  from 
the  payment  to  the  sheriff  <rf  New  York  county  of  his  poundage 
and  fees  for  seizing  the  property  upon  the  vacated  attachment, 
and  the  order  also  provided  that  the  plaintiff,  appellant, 
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should  pay  the  sherifif's  fees  thereon.  It  seems  to  me  that 
this  provision  was  entirely  proper  and  in  accordance  with 
the  provisions  of  subdivision  22  of  section  3307  of  the  Code 
of  Civil  Procedure  as  added  by  chapter  265  of  the  Laws  of 
1917.  By  this  subdivision  it  is  provided  that  in  the  county 
of  New  York  where  a  levy  has  been  made  under  a  warrant 
of  attachment,  and  said  warrant  is  vacated  or  set  aside  by 
order  of  the  court,  the  sheriff  is  entitled  to  poundage  upon  the 
value  of  the  property  attached  not  exceeding  the  amount  speci- 
fied in  the  warrant,  and  such  additional  compensation  for  his 
trouble  and  expense  in  taking  possession  and  preserving  the 
property  as  the  judge  issuing  the  warrant  allows, ''  and  the 
judge  or  court  may  make  an  order  requiring  the  party  at 
whose  instance  the  attachment  is  issued  to  pay  the  same  to  the 
sheriff." 

I  think- the  ord^  appealed  from  was  right  and  should  be 
affirmed,  with  costs. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  supplemental  affidavits  received  and  filed  nunc  pro  tunc 
as  of  date  of  issuance  of  warrant  of  attachment,  warrant 
reinstated  and  motion  to  vacate  denied  on  payment  by  plaintiff 
of  ten  dollars  costs  for  leave  to  file  supplemental  affidavits. 


Hbnby  W.  Fishbl  &  Sons,  Inc.,  Respondent,  v.  Distinctivb 
Jewelry  Co.,  Inc.,  and  Others,  Appellants.    . 

First  Department,  May  27,  1921. 

Unfair  oompetition  —  suit  to  enjoin  —  use  of  name  "  Silverine  '* 
is  wrongful  as  against  trade  mark  name  "  SUverite  " —  use  of 
words  "  Distinctive  Jewelry  "  in  corporate  name  restrained  as  con- 
fusing with  "  Jewelry  of  Distinction  " —  referee  not  appointed 
where  damages  not  shown. 

In  a  suit  to  enjoin  Unfair  competition  it  appeared  that  the  plaintiff,  a  jewelry 
manufacturer  selling  to  the  retail  trade,  had  adopted  the  words  '*  Jewelry 
of  Distinction  "  as  deseriptiYe  of  its  products  and  the  wcrd  *'  Silverite  " 
as  a  trade  mark  descriptive  of  the  metal  of  which  its  products  were  made; 
that  it  had  used  said  descriptive  phrases  extensively  for  a  number  of  years 
in  its  advertising  and  on  its  stationery;  that  the  d^endant  corp<Hration 
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was  organized  by  former  employees  of  the  plamtifl;  that  the  organizers 
of  the  defendant  had  procured  the  manufacture  of  certain  jig  saws  from 
patterns  belonging  to  the  plaintiff  and  had  adopted  certain  designs  made 
by  plaintiff's  employees;  that  in  its  corporate  title  it  used  the  words 
"  Distinctive  Jewelry  "  and  had  made  use  of  the  word  **  ^verine  " 
of  '"  Silverin  "  in  the  advertising  and  sale  of  its  products  through  the 
wholesale  trade,  but  it  did  not  appear  that  any  purchaser  was  deceived 
•by  the  acts  of  the  defendants  or  purchased  jewelry  of  defendant  company's 
manufacture  in  the  belief  that  it  was  the  plaintiff's  manufacture  or  that 
any  confusion  between  the  business  of  the  plaintiff  and  of  the  defendant 
company  had  arisen  from  the  acts  of  the  defendants. 

Hdd,  on  all  the  evidence,  that  the  phrase  "  Jewehry  of  DistUM^^ion  *'  as 
used  by  the  plaintiff  had  acquired  in  the  trade  a  secondary  meaning  as 
indicating  the  imitation  jewelry  manufactured  and  sold  by  the  plaintiff; 
that  the  trade  name  and  trade  mark  "  Silverite  "  was  coined  or  adopted 
by  the  plaintiff  to  identify  the  imitation  jewelry  manufactured  by  it; 
that  the  corporate  name  of  the  defendant  company  was  selected  and 
the  words  and  phrases  used  by  it  were  adopted  and  used  in  bad  faith 
in  the  hope  that  thereby  the  defendant  company  would  obtain  some 
undue  benefit  and  advantage  from  the  advertisement  by  the  plaintiff 
of  its  imitation  jewelry,  and  that  such  use  by  the  defendant  of  the  corporate 
name  and  said  words  and  phrases  were  calculated  and  intended  to  deceive 
the  public  into  buying  defendant  company's  jewelry  in  the  belief  that  it 
was  manufactured  by  the  plaintiff. 

The  use  by  a  party  of  a  corporate  name  or  of  fanciful  or  deacriptive  phrases 
or  words  under  which  goods  manufactured  and  advertised  by  another 
have  become  known  in  the  trade  and  which  use  is  intended  and  calculated 
to  result  in  unfair  competition,  even  though  the  corporate  name,  phrases 
or  words  are  not  such  that  one  psffty  may  obtain  an  exclusive  right  to  the 
use  thereof  as  a  trade  name  or  trade  mark,  may  be  enjoined  on  the  theory 
that  the  name,  phrases  or  words  have  thus  acquired  in  the  trade  a  secondary 
meaning  as  identifying  the  business  or  goods  of  the  party  first  using  them. 

Though  there  was  no  evidence  that  the  plaintiff's  goods  were  called  for  or 
sold  under  the  name,  phrases  or  words  enjoined,  and  that  the  designs 
and  prices  were  the  controlling  factors  in  the  sale,  it  is  a  reasonable  inference 
.  from  the  manner  in  which  the  plaintiff's  goods  were  advertised  and  the 
attention  of  customers  was  drawn  thereto  by  signs  in  the  retail  stores,  that 
its  goods  must  have  become  known  to  some  extent  at  least  by  the  names, 
phrases  and  words  under  which  they  were  advertised. 

The  fact  that  the  defendant  company  sells  only  to  the  wholesale  trade, 
namely,  to  jobbers  and  department  stores,  while  the  plaintiff  sells  to  the 
retail  trade,  does  not  prevent  the  acts  of  the  defendant  from  amounting 
to  unfair  competition. 

Inasmuch  as  there  is  no  evidenoe  that  the  plaintiff  sustained  any  damage 
from  the  acts  kA  the  defendants  or  that  the  defendants  derived  any  profits 
from  their  sAts  adjudged  to  be  unfair  oornqpetitioa,  there  is  no  basis  for 
the  appointment  of  a  referee. 
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Appeal  by  the  defendants,  Distinctive  Jewelry  Co.,  Inc., 
and  others,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  14th  day  of  March,  1921,  upon  the  deci- 
sion of  the  court  rendered  after  a  trial  at  the  New  York 
Special  Term. 

7.  Maurice  Warmser  [WiUiam  Macy  of  counsel;  Samud  W. 
Soline,  attorneyl,  for  the  appellants. 

Harry  D,  Nim8  [Henry  D.  Williams  of  counsel;  WiUiams  & 
Pritchard,  attorneys],  for  the  respondent. 

Lauohlik,  J.: 

This  is  a  suit  in  equity  to  enjoin  unfair  competition.  The 
plaintifiF  alleged  that  it  was  a  jewelry  manufacturer  and  had 
adopted  the  wiirds  *'  Jewelry  of  Distinction  "  as  descriptive 
of  its  products  and  the  word  ''  Silverite  "  as  a  trade  mark 
descriptive  of  the  metal  of  which  its  products  were  made,  and 
that  these  terms  had  become  known  to  the  public  as  identifying 
its  goods;  that  the  defendants  Ornstein  and  Schwartz  were 
formerly  in  its  employ  and  left  its  employ  and  incorporated 
the  defendant  company,  adopting  for  it  a  name  in  imitation 
of  the  name  used  by  the  plaintiff  to  describe  its  products,  and 
w«re  using  the  word  '*  Silverine  "  as  descriptive  of  their  goods 
in  imitation  of  the  plaintiff's  trade  mark;  that  the  d^endants 
by  misrepresentations  and  unfair  inducements  caused  various 
employees  of  the  plaintiff  who  would  not  otherwise  have  left 
its  employ,  to  leave  and  enter  the  employ  of  the  defendant 
company,  and  by  fraudulent  and  unfair  means  have  obtained 
possession  of  and  have  used  designs  of  jewelry  and  plans  and 
patterns  of  tools  belonging  to  the  plaintiff.  The  answer 
contains  a  denial  of  the  material  allegations  of  the  complaint 
and  pleads  as  an  affirmative  defense  that  the  plaintiff  had  no 
exclusive  right  to  adopt  the  words  ''  Jewelry  of  Distinction  " 
and  "  Silverite,''  and  that  "  Silverite ''  could  not  lawfully 
become  a  trade  mark. 

Plaintiff  presented  evidence  showing  that  it  was  incorporated 
in  1919  as  successor  to  a  corporation  formed  in  1911,  and 
was  one  of  the  three  largest  houses  of  the  kind  in  New  York 
city,  and  was  engaged  in  manufacturing  from  its  own  designs 


Digitized  by 


Googk 


784     FiSHBL  &  Sons,  Inc.,  v.  Distinctive  Jewelry  Co.,  Inc. 

First  Department,  May,  Hm.  [VoL  196 

adapting  them  to  its  own  use  and  that  these  designs  were  also 
used  by  others;  that  he  left  the  plaintiff's  employ  on  the  19th 
of  May,  1919,  and  that  the  defendant  company  was  incor- 
porated about  two  weeks  before  that.  Defendant  at  the  time 
of  the  trial  was  using  neither  "  Silverine  "  nor  "  Silverin,"  and 
discontinued  the  use  thereof  on  discovering  that  other  firms 
were  using  them;  that  when  he  left  plaintiff's  employ,  plaintiff's 
vice-president  said  to  him  that  he  would  put  him  out  of  busi- 
ness; that  the  composition  used  by  defendant  is  an  imitation 
of  silver  and  it  has  never  held  it  out  as  an  imitation  of  platinum, 
which  plaintiff  claims  to  imitate;  that  the  defendant  at  the 
time  of  the  trial  might  have  had  on  hand  from  S10,000  to 
$15,000  worth  of  stock  marked  "Silverine"  or  "Silverin," 
which  it  was  still  selling,  but  the  amount  on  hand  might  not 
exceed  $6,000.  He  denied  that  he  ever  before  leaving  plain- 
tiff's employ  requested  any  of  plaintiff's  employees  to  leave 
with  him,  but  admitted  that  he  had  hired  several  of  them 
since,  while  they  were  on  strike  and  at  other  times  when 
they  came  to  him  for  employment.  He  admitted  that  he  knew 
the  plaintiff  used  the  words  "  Jewelry  of  Distinction  "  and  said 
that  it  *was  unfortunate  that  his  company  had  adopted  the 
same  name,  but  it  submitted  a  list  of  three  or  four  names  to  the 
Secretary  of  State  and  this  was  one  of  them,  and  the  one  they 
particularly  wanted  and  appUed  for  first  was  "  Premier,"  whidi 
was  not  available.  He  also  testified  that  the  reason  defendant 
company  used  "  Silverine  "  and  "  Silverin  "  was  because  the 
jewelry  was  an  imitation  of  silver  and  that  there  was  no  intent 
on  the  part  of  those  who  organized  the  defendant  corporation 
or  were  managing  it  to  deceive  the  trade  by  the  adoption  of 
this  corporate  name  or  these  names  for  its  jewelry,  and  that 
they  did  not  realize  it  would  create  confusion  in  the  trade. 
He  also  testified  that  the  defendant  company  dealt  in  the 
same  line  of  goods  as  plaintiff,  but  sold  only  to  the  wholesale 
trade,  to  department  stores  and  to  jobbers,  and  that  its 
salesmen  go  on  the  road  with  samples  and  usually  get  orders 
according  to  the  samples  and  prices,  and  that  the  prices  were 
the  principal  factor  in  making  sales;  that  the  composition  used 
by  the  defendant  company  is  supposed  to  be  an  imitation  of 
silver  and  he  was  not  sure  whether  it  ever  held  it  out  as  an 
imitation  of  platinum;  that'  the  designs  for  the  most  part  are 
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taken  from  trade  journals  and  are  modified  by  each  house  to  suit 
its  own  ideas;  that  the  designs  are  not  patented  and  there  is 
nothing  exclusive  about  them.  None  of  the  other  defendants 
testified.  Two  of  the  former  employees  of  the  plaintiff  testified 
that  alter  leaving  plaintiff's  ^nploy  on  strike,  th^  union 
procured  their  employment  by  the  defendant  company.  A 
jeweler  called  by  the  defendants  testified  that  he  had  handled 
both  plaintiff's  and  defendants'  lines  of  jewelry  and  that  his 
customers  never  asked  for  it  either  by  the  name  of  "  Silverite  " 
or  ''  Silverin."  It  was  not  denied  that  the  defendant  company 
procured  the  manufacture  for  it  of  the  two  jig  saw  piercing 
machines.  The  manufacturer  was  not  called,  but  it  was 
stipulated  that  if  called  he  would  have  testified  that  he  also 
made  the  machines  *'  for  somebody  else,"  but  the  time  of  the 
manufacture  thereof  was  not  shown. 

There  was  no  evidence  that  any  purchaser  was  deceived  by 
the  acts  of  the  defendants  or  purchased  jewelry  of  defendant 
company's  manufacture  in  the  belief  that  it  was  of  the  plain- 
tiff's manufacture,  or  that  any  confusion  between  the  business 
of  the  plaintiff  and  of  the  defendant  company  has  arisen  from 
the  acts  of  the  defendants.  On  theee  facts  and  on  this  evidence 
the  trial  court  found,  among  other  things,  that  the  plaintiff 
duly  regist^ed  ^'  Silverite  "  as  a  trade  mark  and  is  the  lawful 
owner  and  entitled  to  the  exclusive  use  thereof;  and  that 
the  use  by  the  defendant  company  of  "  Silverine,"  "  Silverin." 
"  Distinctive  Silverine  "  or  "  Distinctive  Silverin  "  in  com- 
petition with  plaintiff  is  unfair  competition  and  is  calculated  to 
mislead  the  public  as  to  the  identity  of  the  goods  and  of  their 
manufacturer;  that  the  use  by  the  defendant  company  of  its 
corporate  name  in  this  line  of  business  is  also  calculated  to 
mislead  the  public  as  to  the  identity  of  the  goods  and  of 
their  manufacttu*er  and  constitutes  unfair  competition;  that 
the  phrase  '*  Jewelry  of  Distinction  "  has  become  valuable  to 
the  plaintiff  as  indicating  and  identifying  its  goods ;  that  a  large 
part  of  plaintiff's  imitation  jewelry  is  made  up  from  designs 
originated  by  it  for  its  exclusive  use,  and  the  defendant  com- 
pany has  copied  many  of  them  in  making  up  its  goods;  that 
the  jig  saw  piercing  machine  designed  and  manufactured  for 
and  used  by  the  plaintiff,  two  of  which  the  defendant  procured 
App.  Div.—  Vol.  CXCVI.         50 
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to  be  manufactured  for  it,  is  of  great  value  to  the  plaintiff;  and 
that  the  acts  of  defendants  show  that  they  intend  to  deceive 
and  confuse  the  public  to  the  injury  of  the  plaintiff.  The 
conclusions  of  law  are  to  the  effect  that  the  corporate  name 
of  defendant  company  is  so  similar  to  the  phrase  ''  Jewelry  of 
Distinction/'  by  which  the  plaintiff's  goods  are  identified, 
that  confusion  and  deception  are  liable  to  result  from  its 
use  in  this  line  of  business,  and  that  its  use  is  wrongfid  as 
against  the  plaintiff;  that  plaintiff's  trade  mark,  ''  Silverite," 
is  vaUd,  and  that  the  use  by  the  defendant  company  of 
^^SUverine,"  "  SUverin,"  "Distinctive  Silverine,"  and 
"  Distinctive  Silverin  "  on  its  goods  is  wrongful  as  against  the 
plaintiff;  that  the  various  designs  used  by  the  defendants  are 
so  similar  to  the  plaintiff's  designs  as  to  constitute  unfair 
competition;  that  the  means  by  which  the  defendant  company 
sought  to  copy  the  plaintiff's  designs  in  connection  with 
the  other  acts  of  the  defendants  were  unfair,  and  that  the 
defendant's  use  of  order  blanks,  tags,  labds  and  billheads 
specified  in  the  complaint  constitutes  unfair  competition; 
that  as  against  the  defendants  the  plaintiff  is  the  owner  of 
and  entitled  to  the  exclusive  use  of  the  patterns  for  which  the 
iron  jig  saw  piercing  machines  are  made;  that  plaintiff  is 
^titled  to  an  injunction  enjoining  the  defendant  company 
and  its  agents,  servants  and  emjployees  from  making  any  use 
whatsoever  of  its  present  corporate  name  in  connection  with 
the  manufacture  or  sale  of  jewelry,  and  likewise  enjoining 
the  use  of  the  names,  "  Silverine,"  "  Silverin,"  "  Distinctive 
Silverine  "  or  ''  Distinctive  Silverin,"  or  any  other  name  that 
is  a  colorable  imitation  of  the  plaintiff's  roistered  trade  mark, 
and  enjmning  the  use  of  the  order  blanks,  tags,  labels  and  bill- 
heads, specified  in  the  complaint,  and  enjoining  the  use  of  any 
designs,  patterns,  tools  or  machines,  knowledge  or  possession 
of  which  was  unfairly  or  fraudulently  obtained  frcnn  the 
plaintiff,  and  particularly  the  saw  pia*cing  machines;  that 
plaintiff  is  entitled  to  recover  of  the  defendants  the  damages 
sustained  by  it  from  such  unlawful  acts  of  the  defendants, 
including  all  profits  received  by  the  defendants  by  reason  of 
said  acts,  together  with  its  costs  and  disbursements,  and  to 
the  appointment  of  a  referee  to  ascertain  and  assess  such 
profits  and  damages  if  the  plaintiff  shall  be  so  advised,  and 
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entry  of  judgment  in  accordance  with  the  decision  is  directed. 
The  judgment  enjoins  the  defendant  company,  its  officers, 
directors,  agents,  servants,  attorneys  and  employees  and  all 
persons  acting  for  it  from  any  use  whatsoever  of  its  corporate 
name  or  any  phrase  colorably  similar  to  the  phrase,  "  Jewelry 
of  Distinction,"  in  connection  with  the  manufacture  or  sale  of 
jewelry,  and  from  the  use  in  connection  with  such  manufacture 
or  sale  of  jewelry,  of  the  names  ''  Silverine,"  "  Silverin,"  "  Dis- 
tinctive Silverine  "  or  "  Distinctive  Silverin  "  or  any  name  that 
is  a  colorable  imitation  of  the  plaintiff's  registered  trade  mark, 
and  from  thQ  use  of  the  order  blanks,  labels  and  billheads  speci- 
fied in  the  complaint,  and  from  any  use  of  designs,  patterns, 
tools  or  machines,  knowledge  or  possession  of  which  was  unfairly 
or  fraudulently  obtained  from  the  plaintiff  and  from  any 
use  of  the  jig  saw  piercing  machine;  and  it  further  adjudged 
that  the  plaintiff  recover  its  damages  including  all  profits 
received  by  defendants  from  said  unlawful  acts,  and  a  referee 
was  appointed  to  ascertain  •  and  rtsport  said  damages  and 
profits,  and  for  the  costs  of  the  action  as  taxed,  and  that 
plaintiff  have  leave  to  apply  at  the  foot  of  the  judgment  for 
other  and  further  relief. 

There  is  no  evidence  that  the  plaintiff  has  sustained  any 
damages  from  the  acts  of  the  defendants  or  that  the  defendants 
have  derived  any  profits  from  their  acts  adjudged  to  be  unjust 
competition;  there  was,  therefore,  no  basis  for  the  appointment 
of  a  referee  and  those  provisions  of  the  conclusions  of  law  and 
of  the  judgment  must  be  stricken  out. 

It  is  contended  in  behalf  of  the  appellants  that  their  corporate 
name  being  wholly  dissimilar  from  that  of  the  plaintiff  is 
lawful  and  that  the  use  thereof  cannot  be  enjoined;  that  the 
words  "  Jewelry  of  Distinction  "  and  the  other  words  and 
phrases  the  use  of  which  has  been  enjoined  are  words  in  common 
use  to  the  use  of  which  every  one  is  entitled  and  with  respect 
to  which  none  may  acquire  an  exclusive  right,  and  that  it 
has  not  been  shown  that  they  have  acquired  a  secondary 
meaning  as  identifying  the  plaintiff's  business  or  goods,  and 
that,  therefore,  the  plaintiff  is  not  entitled  to  an  injunction 
against  their  use  by  the  defendants.  In  so  far  as  the  judgment 
is  against  the  individual  defendants  in  their  individual 
capacities  there  appears  tp  be  no  evidence  warranting  it  with 
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respect  to  one  or  two  of  them;  but  the  appeal  was  taken  by 
the  defendants  jointly  and  no  distinction  was  made  upon 
the  argument  or  in  the  points  between  the  plaintiff 's  rights 
as  against  the  corporation  and  against  the  individual 
defendants. 

We  think  it  may  fairly  be  inferred  from  the  evidence  that 
the  phrase  "  Jewelry  of  Distinction  *'  has  acquired  in  the 
trade  a  secondary  meaning  as  indicating  the  imitation  jewelry 
manufactured  and  sold  by  the  plaintiff,  and  that  the  trade 
name  and  trade  mark  "  Silverite "  was  coined  or  adopted 
by  the  plaintiff  to  identify  the  imitation  jewelry  manufactured 
by  it,  and  that  the  corporate  name  of  the  defendant  company 
was  selected  and  the  words  and  phrases  used  by  it,  the  use 
of  which  has  been  enjoined,  were  adopted  and  used  in  bad 
faith  in  the  hope  and  expectation  that  thereby  the  defendant 
company  would  obtain  some  undue  benefit  and  advantage 
from  the  extensive  advertisement  at  great  expense  by  the 
plaintiff  of  its  imitation  jewelry  as  hereinbefore  stated,  and 
that  such  use  by  the  defendant  company  of  the  corporate 
name  selected  by  it  and  of  the  said  phrases  and  words  adopted 
by  it  were  calculated  and  intended  to  deceive  the  public  into 
buying  the  defendant  company's  imitation  jewelry  in  the 
belief  that  it  was  manufactured  by  the  plaintiff,  and  that 
unless  enjoined,  such  use  by  the  defendant  company  of  its 
corporate  name  and  of  said  words  and  phrases  would  have 
that  effect.  In  such  cases  it  is  well  settled  that  the  use  by  a 
party  of  a  corporate  name  or  of  fanciful  or  descriptive  phrases 
or  words  under  which  goods  manufactured  and  advertised 
by  another  have  become  known  in  the  trade  and  which  use  is 
intended  and  calculated  to  result  in  unfair  competition,  even 
though  the  corporate  name,  phrases  or  words  are  not  such 
that  one  party  may  obtain  an  exclusive  right  to  the  use 
thereof  as  a  trade  name  or  trade  mark,  may  be  enjoined  on 
the  theory  that  the  name,  phrases  or  words  have  thus  acquired 
in  the  trade  a  secondary  meaning  as  identifying  the  business 
or  goods  of  the  party  first  using  them.  (Higgins  Co.  v.  Higgins 
Soap  Co.,  144  N.  Y,  462;  T.  A.  Vulcan  v.  Myers,  139  id.  367; 
DeLong  v.  DeLong  Hook  &  Eye  Co,,  89  Hun,  399;  Oneida 
Community,  Ltd.,  v.  Oneida  Gams  Trap  Co.,  Inc.,  168  App. 
Div.  769;  Kayser  &  Co.  v.  Italian  Silk  Underwear  Co.,  160 
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id.  607;  Germartf'Amtrican  BvMon  Co.  v.  Heymsfeldy  Inc.,  170 
id.  416;  Fischer  v.  Blanky  138  N.  Y.  244;  New  England  Awl 
Co.  V.  Marlborough  Awl  Co.,  168  Mass.  156;  Shaver  v.  Helier 
&  Mere,  108  id.  821 ;  Lalance  &  Grosjean  Mfg.  Co.  v.  National 
Enameling  A  Stamping  Co.y  109  id.  317;  Saxlehner  v.  Siegel- 
Cooper  Co.,  179  U.  S.  42;  Elgin  Nat.  Watch  Co.  v.  lUimns 
Watch  Co.,  Id.  665;  French  RepiMic  v.  Saratoga  Vichy  Co., 
191  id.  435;  Florence  Mfg.  Co.  v.  D(ywd  &  Co.,  178  Fed.  Rep. 
73;  G.  &  C.  Merriam  Co.  v.  Saalfield,  198  id.  369;  Allen  v. 
Walker  &  Gibson,  235  id.  230;  Keasbey  v.  Brooklyn  Chemical 
Works,  142  N.  Y.  467;  Samuels  v.  Sjdtzer,  177  Mass.  226; 
Fuller  y.'Huff,  104  Fed.  Rep.  141;  National  Cloak  &  Suit 
Co.  V.  Londy  &  Friend,  211  id.  760;  Hartzler  v.  Goshen,  etc., 
Ladder  Co.,  55  Ind.  App.  455;  Bickmore  Gall  Cure  Co.  v.  Kams, 
134  Fed.  Rep.  833;  Wirtz  v.  Eagle  BotUing  Co.,  50  N.  J.  Eq.  164; 
Standard  Paint  Co.  v.  Rubberoid  Roofing  Co.,  224  Fed.  Rep. 
695.) 

The  learned  counsel  for  the  appellants  contends  that  the 
plaintijBf  never  advertised  its  goods  as  '*  Jewelry  of  Distinction  " 
alone,  and  that  that  phrase  was  always  preceded  by  the  word 
"  Fishson,"  in  larger  type;  but  in  that  he  is  in  error,  for  there 
is  evidence  that  the  plaintiff's  goods  were  so  advertised  without 
the  phrase  being  preceded  by  "  Fishson."  It  is  also  contended 
that  there  is  no  evidence  that  the  plaintifPs  goods  were  called 
for  or  sold  under  the  names,  phrases  and  words  enjoined, 
and  that  the  designs  and  prices  were  the  controlling  factors 
in  the  sales;  but  it  is  a  reasonable  inference  from  the  manner 
in  which  the  plaintiff's  goods  were  advertised  and  in  which 
the  attention  of  customers  was  drawn  thereto  by  signs  in  the 
retail  stores  that  its  goods  must  have  become  known  to  some 
extent  at  least  by  the  names,  phrases  and  words  under  which 
they  were  advertised.  It  is  also  argued  that  there  could  not 
be  unfair  competition  or  confusion  for  the  reason  that  the 
plainti£f  sells  to  the  retail  trade  and  the  defendant  company 
sells  only  to  the  wholesale  trade,  namely,  to  jobbers  and  depart- 
ment stores,  but  the  conclusion  claimed  does  not  follow,  for 
the  goods  of  the  defendant  company  must  ultimately  reach 
and  be  sold  in  the  retail  trade. 

The  injunction  in  so  far  as  it  relates  to  the  corporate  name 
of  the  defendant  company  only  enjoins  the  use  of  the  corporate 
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name  in  connection  with  the  manufacture  ot  sale  of  jeweby. 
It  is  not  suggested  that  the  defendant  company  could  con- 
tinue the  use  of  its  corporate  name  in  this  line  of  business 
and  that  unfair  competition  with  the  plaintiff  could  be  avoided 
by  requiring  in  connection  with  the  use  of  the  corporate  name 
a  prefix  or  sufiix  which  would  show  that  it  had  no  relation  to 
the  plaintiff  or  its  business,  and,  th^efore,  there  is  no  occasion 
for  modifjdng  the  judgment  in  that  regard. 

It  follows  that  the  conclusions  of  law  and  judgment  should 
be  modified  by  eliminating  therefrom  the  provisions  for  the 
recovery  of  damages  and  profits  received  by  the  defendants, 
and  as  modified  affirmed,  without  costs. 

Clarke,  P,  J.,  Dowling,  Merrell  and  Greenbatjm,  JJ., 
concur. 

Order  modified  as  directed  in  opinion,  and  as  so  modified 
affirmed,  without  costs.    Settle  order  on  notice. 


Before  State  Industrial  CoBfMissioN,  Respondent. 

In  the  Matter  of  the  Claim  of  Mary  A.  Metcalf,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation  Law,. 
V.  Firth  Carpet  Company,  Employer,  and  American 
Mutual  Liability  Insurance  Company,  Insurance  Car- 
rier, Appellants. 

Third  Department,  May  4,  1921. 

Workmen's  Compenaation  Law  —  reopening  oaae  —  power  of  State 
Industrial  Commission  to  reopen  case  after  making  lump  sum 
award  and  make  further  lump  sum  award. 

Where  the  State  Industrial  Commission  has  made  a  final  award  of  a  lump 
sum,  and  that  award  has  been  acted  on  and  oarried  out  between  the 
parties,  then  rights  exist  in  the  employer  and  the  insuranoe  carrier,  which 
the  Commission  eannot  take  away,  but  if  the  disability  continues,  and 
the  maximum  compensation  has  not  been  paid,  a  further  award  may  be 
made. 

Accordingly,  the  Commission  had  the  power  to  reopen  the  case  on  the 
application  of  the  claimant  after  a  final  award  of  a  lump  sum  was  made, 
and,  it  appearing  that  claimant's  disability  continued,  to  make  a  further 
lump  sum  award,  not  exceeding  in  all  the  amount  allowed  by  the  statute. 
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Appeal  by  the  defendants,  Firth  Carpet  Company  and 
another,  from  a  decision  and  award  of  the  State  Industrial 
Conunission,  entered  in  the  office  of  said  Commission  on  the 
28th  day  of  April,  1920. 

J.  Arthur  Hilton  {Alfred  T.  Tompkins  of  counsel],  for  the 
appellants. 

Charles  D.  NefoAonj  Attomey-Oenioral  [E.  C.  Aihen^  Deputy 
Attofmey-OenercA^  of  counsel],  for  tiie  reqxmdentGu 

Van  Kirk,  J.: 

On  July  2,  1915,  claimant,  Mary  A.  Metcalf,  was  employed 
by  the  Firth  Carpet  Company,  working  at  a  weekly  wage  of  ten 
dollars  and  fifty-three  cents.  VSHtile  engaged  in  her  regular 
employment,  she  tripped  over  a  carpet,  fell  against  a  table  and 
bruised  her  right  breast,  which  injury  resulted  in  a  cancerous 
growth,  with  which  she  is  still  afflicted.  The  injuries  sustained 
by  her  were  accidental  injuries  and  arose  out  of  and  in  the 
course  of  her  employment.  She  filed  her  claim  and  awards 
were  made  from  time  to  time  for  weekly  payments,  and  the  case 
continued.  These  awards  were  regularly  paid.  The  award 
made  August  9,  1916,  recites  the  facts  and  terms,  as  follows: 

"  It  appearing  that  claimant  has  been  awarded  compensa- 
tion to  May  9,  1916,  at  $7.02  per  week,  and  that  claimant 
is  still  disabled,  and  it  further  appearing  that  claimant 
desires  a  lump  smn  pa3rment  in  order  that  she  may  return  to 
Scotland,  and  it  also  appearing  that  an  operation  may  be 
necessary  before  claimant  recovers,     ♦    *    ♦ 

"  And  the  claimant  and  insurance  carrier  consenting  thereto, 
it  is  hereby  ordered  that  claimant  be  awarded  the  smn  of 
$192.00,  the  estimated  expenses  of  an  operation,  and  that 
in  addition  thereto  she  be  awarded  87  weeks  (from  July  24, 
1916,  to  March  25, 1918)  at  $7.02  per  week,—  $610.74,  making 
a  total  award  of  $879.96,  and  it  is  further  ordered,  the  claimant 
and  insiu'ance  carrier  having  consented  therieto,  that  said 
amoimt  be  paid  to  claimant  in  a  lump  sum  less  any  pasmaents 
that  may  have  been  made  thereon  by  the  carrier,  and  that 
the  case  be  closed." 

This  award  was  paid  to  the  claimant,  she  giving  her  receipt, 
dated  August  22,  1916.  It  will  be  observed  that  it  covers 
the  period  ending  March  25,  1918. 
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ClaJmaat  became  dissatisfied  with  the  lump  stun  award 
and  requested  that  the  claim  be  reopened.  This  request  was 
granted,  the  disability  continuing,  and  further  hearings  were 
had;  and  a  decision  granting  a  further  award  of  $568.62  was 
made  AprU  21,  1920,  covering  the  period  from  October  3, 
1918,  to  April  22,  1920.  The  appeal  is  taken  from  this  award 
and  the  one  question  presented  is  whether  the  Commissioners 
had  power  to  reopen  the  case. 

The  Workmen's  Compensation  Law  contains  these  provi- 
sions: In  section  25  (as  amd.  by  Laws  of  1915,  chap.  167); 
"  The  Commission,  whenever  it  shall  so  deem  advisable,  may 
commute  such  periodical  payments  to  one  or  more  lump  simi 
payments  to  the  injured  employee  or,  in  .case  of  death,  his 
dependents,  provided  the  same  shall  be  in  the  interest  of  justice." 
Since  the  lump  sum  award  was  made  herein  this  provision  has 
been  amended  (Laws  of  1919,  chap.  629)*  by  adding  thereto 
the  following:  "  Such  commutation  shall  be  made  according  to 
the  method  prescribed  in  section  twenty-seven  of  this  chapter." 
(See  §  27,  as  amd.  by  Laws  of  1916,  chap.  622,  and  Laws  of 
1917,  chap.  705.) 

In  section  74:  "  The  power  and  jurisdiction  of  the  Com- 
mission over  each  case  shall  be  continuing,  and  it  may,  from 
time  to  time,  make  such  modification  or  change  with  respect 
to  former  findings  or  orders  relating  thereto,  as  in  its  opinion 
may  be  just." 

In  section  22:  "  Upon  its  own  motion  or  upon  the  appli- 
cation of  any  party  in  interest,  on  the  ground  of  a  change  in 
conditions,  the  Commission  may  at  any  time  review  any 
award,  and,  on  such  review,  may  make  an  award  ending, 
diminishing  or  increasing  the  compensation  previously  awarded, 
subject  to  the  maximum  or  minimum  provided  in  this  chapter, 
and  shall  state  its  conclusions  of  fact  and  rulings  of  law, 
and  shall  immediately  send  to  the  parties  a  copy  of  the 
award.  No  such  review  shall  affect  such  award  as  regards 
any  moneys  already  paid." 

These  provisions  are  not  in  conflict  with  section  23  of  the 
act  (as  amd.  by  Laws  of  1916,  chap.  622,  and  Laws  of  1917, 
chap.  705),  which  contains  this:  "  An  award  or  decision  of  the 

*  Since  amd.  by  Laws  of  1921,  chap.  540. —  [Rep. 
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Commission  shall  be  final  and  conclusive  upon  all  questions 
within  its  jurisdiction,  as  against  the  State  fund  or  between 
the  parties,  unless  reversed  or  modified  on  appeal  therefrom 
as  hereinafter  provided." 

These  sections  must  be  read  together  and  its  proper  force 
given  to  each.  (Beekmann  v.  Oelerich  &  Son,  174  App.  Div. 
368;  Kriegbaum  v.  Buffalo  Wire  Works  Co.,  Inc.,  182  id.  448; 
affd.,  224  N.  Y.  621.)  Such  rules  are  not  strange  to  our  law 
and  practice.  A  final  judgment  of  the  Supreme  Court  is 
conclusive  between  the  parties  and  is  subject  to  review  by 
appeal  only,  and  yet  the  trial  court  has  control  of  its  judg- 
ments and  may  open  the  judgment  and  grant  a  new  trial 
under  certain  conditions.  (Code  Civ.  Proc.  §§  1002,  1282; 
Seaman  v.  Clarke,  75  App.  Div,  345.) 

In  Eggleston  v.  Shinola  Co.  (229  N.  Y.  622)  no  opinion 
was  written,  but  the  court  states  this:  "  The  only  question 
on  appeal  was  as  to  whether  the  State  Industrial  Commission, 
after  making  a  lump  sum  award  as  compensation  for  an 
injiuy,  could  reopen  the  case  and  make  a  further  award 
where  the  claimant's  disability  had  persisted."  The  Appel- 
late Division,  without  opinion,  had  affirmed  the  award  (191 
App.  Div.  930)  and  the  Court  of  Appeais  affirmed  the 
Appellate  Division. 

In  Spaduccino  v.  Hayes  &  Co.  (180  App.  Div.  37;  affd., 
223  N.  Y.  681)  a  lump  sum  award  had  been  made,  but  not 
paid.  This  court  said:  ''  The  payment  of  the  award  in  a 
lump  siun  would  not  only  have  been  most  unwise,  but  the 
Commission  was  fully  justified  as  matter  of  law  in  rescinding 
the  award  "  imder  section  74  of  the  Workmen's  Compensation 
Law  {suyrd).  In  Kriegbaum  v.  Buffalo  Wire  Works  Co.,  Inc. 
{supra)  the  prior  award  for  permanent  partial  disability  had 
been  paid  in  full  before  the  claim  was  reopened. 

The  purpose  of  the  Workmen's  Compensation  Law  was  to 
compensate  employees  during  their  disability  to  work;  and, 
in  case  of  death,  to  help  their  dependents.  It  was  not  its 
purpose  to  compensate  with  a  lump  siun,  which  may  be 
awarded  only  in  case  the  same  shall  be  in  the  interests  of 
justice.  (§  25,  as  amd.  supra.)  The  purpose  to  compensate 
employees  during  their  disability  is  not  changed  by  the  granting 
of  a  lump  sum  award.    Where  the  Commission  has  made  a  final 
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award  of  a  lump  sum,  and  that  award  has  been  acted  upon 
and  curled  out  between  the  parties^  then  rights  exist  in  the 
employer  and  the  insurance  carrier,  which  the  Commission 
cannot  take  away;  but,  if  the  disabiUty  ccmtinues,  and  the 
mayjmum  compensation  has  not  been  paid,  a  further  award 
may  be  made.  In  other  words,  the  employer  and  carrier 
must  be  protected  from  further  awards  for  the  period  covered 
by  the  lump  sum  award,  but  may  be  subject  to  a  further 
award  if  the  disabihty  continues  beyond  that  period  and  the 
TnRTiTni|Tn  compensation  has  not  been  reached.  In  this  case 
the  disability  continued.  The  periods  for  which  awajrds  have 
been  made  do  not  overlap  and  the  maximum  compensation 
permitted  by  statute  has  not  been  exceeded.  We  conclude 
that  the  State  Industrial  Commission  acted  within  its  power 
in  opening  the  case  and  making  the  award  appealed  from  and 
that  the  facts  justified  its  acts. 
The  award  is  affirmed. 

Award  unanimously  affirmed. 


Before  State  Industrial  ConiMissiON,  Respondent. 

In  the  Matter  of  the  Claim  of  Mary  Riedel  and  Minor 
Dependents,  Respondents,  for  Compensation  under  the 
Workmen's  Compensation  Law,  for  the  Death  of  Charles 
RiEDEL,  V.  Mallory  Steamship  Company,  Employer,  and 
The  Travelers  Insuranc?b  Company,  Insurance  Carrier, 
Appell^jQts. 

Third  Department,  May  4,  1921. 

Workmen's  Compensation  Law  —  admiralty  and  maritime  con- 
tracts —  test  of  Jmisdiction  —  watchman  on  pier  not  engaged  in 
work  of  maritime  nature. 

The  juriediotioiL  of  the  State  Industrial  Conuniasion  over  a  olaim  for  an 
award  does  not  depend  upon  whether  the  facts  would  justify  a  recovery 
in  an  admiralty  court,  but  whether  the  facts  on  which  the  claim  is  based 
are  maritime. 

The  State  Industrial  Commission  has  jurisdiction  to  make  an  award  for  the 
death  on  a  pier  in  the  North  river  of  a  watchman  who  was  raoiployed  by  a 
steamship  company  and  whose  duties  were  to  see  that  none  of  the  vessels 
or  lighters  along  the  pier  were  approached,  to  protect  them  from  the 
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loQgsharemeiii  and,  in  oaae  of  fiie,  to  send  out  an  alarm,  and  to  watoh 
the  pier  and  goods  thereon,  but  whose  duties  did  not  require  him  to 
watoh  any  cargo  on  the  ships  or  to  go  on  any  ship  or  lighter. 

App&al  by  the  defendaato;  Mallory  Steamship  Company 
and  another,  from  a  decision  and  award  of  the  State  Industrial 
Cooamxiflsion,  entered  in  the  office  of  said  Commission  on  the 
20th  day  of  October,  1920. 

Benjamin  C.  Loder  [E.  C.  Sherwood  and  WiUiam  B.  Dams 
of  counsel},  for  the  appellants. 

Charles  D.  Newton,  Attorney-General  [E.  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondents. 

Van  Kihk,  J.: 

An  award  upon  this  claun  was  made  in  1916,  an  appeal  taken, 
and  the  awmrd  was  unanimously  affirmed  in  tb^  Appellate  Divi- 
sion (176  App.  Div.  923),  disposing  of  all  of  the  questions  in  the 
case,  except  that  of  jurisdiction.  When  the  case  of  Knicker- 
bocker Ice  Co.  V.  Stewart  (253  U,  S.  149)  was  decided  in  May, 
1920,  an  application  was  made  to  the  State  Industrial  Com- 
mission to  reopen  the  claim,  the  employer  and  the  insurance 
carrier  maintaining  that  it  was  a  matter  within  maritime 
jurisdiction.  The  Commission  has  reaffirmed  its  former 
award,  holding  that  the  claim  is  not  within  maritime  juris- 
diction, but  is  within  that  of  the  State  Industrial  Commission. 

The  facts,  so  far  as  necessary  upon  this  appeal,  are  as 
follows:  The  deceased,  Charles  Riedel,  was  a  watchman  on 
pier  38,  North  river,  in  the  employ  of  the  Mallory  Steamship 
Company,  a  Maine  corporation,  whose  ships  were  enga^ged  in 
the  coast-wise  trade.  Pier  38  was  an  open  or  uncovered 
pier,  the  outer  ^id  of  which  was  being  extended,  or  repaired, 
at  the  time  of  the  death.  The  deceased  fell  from  the  pier 
and  was  drowned.  There  is  no  definite  proof  showing  the 
work  the  deceased  was  hired  to  perform,  but  the  duties  of  a 
watchman,  such  as  he,  generally  were  to  see  that  any  of  the 
vessels  or  lighters  along  the  pier  were  not  approached,  to 
protect  them  from  the  longshoremen,  and,  in  case  of  fire,  to 
send  out  an  alarm,  to  watch  the  pier  and  goods  thereon.  He 
was  not  to  watch  any  cargo  upon  the  ships,  or  to  go  upon 
the  ships.  He  had  no  duty  whatever  upon  the  ships  and  was 
not  subject  to  the  orders  of  any  officer  of  any  ship  at  the 
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dock.  It  does  not  appear  whether  or  not  there  was  any  ship 
at  this  pier  on  the  night  of  his  death.  Indeed,  the  record 
contains  very  scanty  information  as  to  the  duties  of  the 
deceased  and  what  property,  other  than  the  pier  itself  and 
repair  material,  were  to  be  watched  by  deceased.  It  is 
explained  that,  because  a  long  time  elapsed  between  the 
drowning  and  the  hearing  on  the  claim,  it  was  not  possible 
to  secure  much  proof. 

It  is  now  settled  that  Congress  and  the  Federal  courts 
have  exclusive  jurisdiction  in  admiralty.  This  is  not  only 
jurisdiction  to  determine  actions  arising  in  admiralty,  but 
also  to  determine,  within  the  limits  of  admiralty  affairs,  what 
shall  constitute  a  liability,  and  no  further  liability  can  exist, 
or  penalty  be  imposed,  than  such  as  Congress,  or  the  general 
maritime  law,  fixes  or  imposes.  In  the  absence  of  a  rule 
of  maritime  law,  or  an  act  of  Congreiss,  one  engaged  in  maritime 
affairs  is  free  from  liability;  and  a  State  Legislature,  or  a  State 
court,  cannot  add  a  new  liability  or  a  new  cause  for  relief. 
(Sauthem  Pacific  Co.  v.  Jensen,  244  U.  S.  205;  Knickerbocker 
Ice  Co.  v.  Stewart,  253  id.  149;  BvHer  v.  Boeton  J^eamehip 
Co.,  130  id.  527;  Chdentis  v.  Luckenbach  S.  S.  Co.,  247  id. 
372;  The  Lottawanna,  21  Wall.  558,  674,  675.)  The  juris- 
diction of  the  State  Industrial  Commission  over  a  claim  for 
an  award  does  not  depend  upon  whether  the  facts  would 
justify  a  recovery  in  an  admiralty  court,  but  whether  the 
facts  on  which  the  claim  is  based  are  maritime.  An  action  in 
admiralty  by  an  employee  against  his  employer  for  personal 
injuries  suffered  on  navigable  waters  is  grounded  in  negligence; 
still,  though  no  negligence  exists,  the  State  Industrial  Com- 
mission has  not  jurisdiction  of  a  claim  by  such  employee  for 
compensation.  (Matter  of  WinfiM  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  216  N.  Y,  284;  revd.,  244  U.  S.  147.)  This  was  the 
case  of  an  employee  in  int^:^tate  commerce,  but  the  principle 
involved  is  the  same,  and  the  rule  laid  down  in  admiralty 
cases  is  the  same.  (Cases  eupra.)  Jurisdiction  in  admiralty 
in  tort  cases  depends  entirely  upon  the  locus,  which  must 
be,  in  this  country,  upon  navigable  waters;  in  England,  upon 
the  high  seas,  or  where  the  tide  ebbs  and  flows.  (Atlantic 
Tnmeport  Co.  v.  Imbrovek,  234  U.  S*  62,  59;  Insurant  Co. 
v.  Dunham,  11  Wall.  1.)    Personal  injury  cases  arising  upon 
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a  dock,  though  the  employee  is  engaged  in  maritime  business, 
are  not  within  admiralty  jurisdiction.  But  it  is  held  that 
awards  in  compensation  cases  axe  based  upon  contractual 
relations,  and  the  rule  as  to  jurisdiction  is  not  that  which 
obtains  in  tort  cases.  In  contract  cases  admiralty  jurisdiction 
depends  upon  the  nature  and  character  of  the  contract, 
'^  whether  it  was  a  maritime  contract,  having  reference  to 
maritime  service  or  maritime  transactions,"  and  maritime 
services  and  transactions  are  such  as  are  to  be  rendered  or 
performed  upon  the  high  seas  or  navigable  waters,  or  directly 
connected  with  navigation  on  navigable  waters.  {Atlantic 
Transport  Co.  v.  Imbraveky  ^upra,  60,  62;  SvUivan  v.  Hvdson 
Navigation  Co.j  182  App.  Div.  152;  Insurance  Co.  v-.  Dimham, 
II  WalL  ly26;  New  Jersey  Steam  NaxigabUm  Co.  v.  Merchtrnts* 
Banky  6  How.  [U.  S.]  344;  and  cases  cited  tn/m.) 

The  services  contracted  for  in  this  case  were  not  generally 
maritime  in  charact^.  The  deceased  was  to  watch  any 
goods  which  might  be  delivered  at  the  pier  to  be  loaded  on 
ships.  We  are  not  informed  that  any  goods  were  on  the  dock, 
but,  if  there  were  goods  there,  we  are  not  informed  that 
delivery  had  been  made.  If  not  delivered,  an  action  con- 
cerning them  would  not  come  within  admiralty  jurisdiction. 
In  O'Brien  v.  Pennsylvania  R.  R.  Co.  (187  App.  Div.  839)  the 
question  was  whether  the  employee  was  engaged  in  interstate 
commerce.  The  goods  had  been  brought  in  by  the  Pennsyl* 
vania  Railroad  Company,  and  deposited  at  the  dock.  The 
consignee  was  entitled  to  forty-ei^t  hours'  notice  before 
r^noving  the  consignment.  This  period  not  having  elapsed 
since  the  goods  were  deposited,  it  was  held  that  the  shipment 
was  not  complete,  and  that  the  employee  was  still  engaged  in 
interstate  commerce. 

Also  the  deceased  was  to  watch  goods  delivered  on  the 
dock  from  ships.  Any  goods  that  were  placed  on  the  pier 
from  a  ship  had  been  ddivered  and  w^:^  no  longer  cargo 
goods.  It  is  the  gen^ul  rule  that  delivery  on  the  wharf  in 
the  case  of  goods  transported  by  ships  is  a  completed  delivery, 
if  due  notice  be  given  to  the  consignee  and  he  has  free  access 
to  them.  An  actual  delivery  of  goods  so  transported  into  the 
possession  of  the  owner  or  consignee  or  at  his  warehouse,  is 
not  required  in  order  to  discharge  the  carrier  from  his  liability. 
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{The  Eddy,  5  Wall.  481,  496.)  If  there  were  such  goods 
upon  the  pier  and  delivery  thereof  had  be^  completed,  an 
action  concerning  them  could  not  be  maintained  in  an  admiralty 
court.  Where  the  contract  is  maritime  in  part  only  and 
adjudication  of  non-maritime  mattar  is  required,  it  is  not 
within  the  jurisdiction  of  admiralty.  {Onmt  v.  PoiUon,  20 
How.  [U.  S.]  162.)  The  whole  contract  must  be  maritime;  it  is 
not  sufficient  that  it  is  maritime  in  part.  {The  PenneyJvamaf 
154  Fed.  Rep.  9.)  In  Pacifio  Surety  Co.  v.  LeaJOiam  &  SmWt 
T.  &  W.  Co.  (151  Fed.  Rep.  440)  many  cases  on  this  subject 
are  cited.  A  bond  had  been  given  by  the  charterer  of  a 
vessel  to  secure  his  performance  of  the  conditions  of  the 
charter  party,  which  neither  required  nor  authorized  the 
surety  to  perform  such  contract  in  case  of  the  default  of  the 
principal,  but  merely  to  respond  in  damages  for  its  breach. 
The  surety's  contract  is  not  a  maritime  contract.  The  court 
says:  "  That  the  charter  party  was  a  maritime  contract  and 
the  undertaking  of  the  charterer  was  for  maritime  service 
and  transactions  is  unquestionable."  (Citing  authorities.) 
''  The  appellant,  however,  as  surety  on  the  bond,  was  no 
party  to  the  maritime  undertaking;  neither  promised  per- 
formance of  the  charter  service,  nor  was  authorized  imder 
the  contract  terms  to  perform."  "  The  obligation  of  the 
appellant  as  surety  on  the  bond  was  not  for  performance  <rf 
the  charter  party,  but  for  the  payment  of  damages  in  the 
event  of  non-performance  on  the  part  of  the  charterer." 
(P.  441.)  "  The  rule  of  strict  limitation  is  uniformly  recog- 
nized and  generally  applied  in  the  admiralty  courts."  (P. 
442.)  "  A  mortgage  of  a  vessel,  *  whether  made  to  secure 
the  purchase  money  upon  the  sale  thereof,  <»r  to  raise  money 
for  general  purposes,  is  not  a  maritime  contract.'  {The  J.  E. 
RumbeU,  148  U.  S.  1.)"  "  Neither  a  contract  for  building  a 
vessel  nor  one  for  furnishing  materials  therefor  is  a  maritime 
contract.  {Edwards  v.  EUiott,  21  Wall.  5S2,  664.)  The  fact 
that  the  vessel  is  launched  when  materials  were  furnished  does 
not  make  the  ccmtract  therefor  maritime."  ''Under  the 
harmonious  line  of  authorities  referred  to  the  doctrine  is 
settled  that  the  contract  articulated  in  a  libel  must  be,  directly 
and  in  essence,  an  obligation  maritime  in  its  nature,  for  the 
performance  of  maritime  service  or  transactions,  to  confer 
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jurisdietion."  (P.  443.)  A  contract  had  been  made  near 
the  close  of  the  season  of  lake  navigation  for  the  shipment 
of  a  cargo  of  grain  from  Chicago  to  BufiFalo,  the  grain  to  be 
stored  in  the  vessel  at  Buffalo  until  the  following  spring. 
Held,  that  this  was  not  maritime  in  oharaeter  in  respect  to 
the  provision  for  such  atonife;  and  admiralty  has  no  juria- 
diction  of  a  suit  for  damage  to  the  grain  during  the  storage. 
{The  Richard  WinsloWy  71  Fed.  Rep.  426.)  In  The  Sirws 
(65  Fed.  Rep.  226)  it  was  held  that  the  services  rendered  by 
a  watchman  employed  to  care  for  and  clean  the  machinery 
and  maintain  a  general  care  and  supervision  of  a  vessel  lymg 
at  her  home  port,  out  of  c<»nmission,  and  with  no  voyage 
in  contemplation,  is  not  maritime.  On  page  228  the  court 
quotes,  saying:  "  The  subject-matter  of  the  contract  —  the 
substantial  object  and  end  —  must  pertain  to  navigation,  or 
be  connected  with  transactions  performed  by  vessels  on  the 
sea,  to  become  maritime  in  its  nature,  and  be  clothed  with 
the  privilege  of  a  remedy  in  admiralty  courts;  and  it  appears 
to  me  that  an  agreement  acquires  this  maritime  quality  only 
when  the  matters  performed  or  entered  upon  imder  it  pertain 
to  the  fitment  of  a  vessel  for  navigation,  aid  and  relief  supplied 
her  in  preparing  for  and  conducting  a  voyage,  or  the  freighting 
or  employment  of  her  as  an  instrument  of  a  voyage.  Collateral 
contracts  with  or  assistance  by  services  or  advances  to  an 
owner  or  master,  incidentally  benefiting  a  voys^,  acquire 
no  special  property  thereby  which  renders  them  maritime. 
*  *  *  The  line  of  discrimination  between  cases  which  are 
maritime  in  their  nature  and  those  not  so  is  exceedingly  dim 
and  vague,  and  in  the  contested  state  of  admiralty  jurisdiction 
in  respect  to  these  border  subjects  it  is  most  desirable  to 
keep  within  the  limits  ot  the  clear  powers  of  the  court.  Aiani- 
festly,  not  ev^y  contract  in  ration  to  maritime  matters 
falls  within  the  cognizance  of  nuu4time  courts,  and,  without 
attempting  to  define  with  strictness  the  terms  within  which 
the  jurisdiction  of  admiralty  courts  is  circumscribed,  it  may 
be  safely  asserted  that,  to  impart  a  maritime  character  to 
a  subject  relating  to  personal  services  in  vessels,  it  must  be 
connected  with  the  reparation  or  betterment  of  the  vessel, 
or  be  rendered  in  aid  of  her  navigation,  directly  by  labor  on 
the  vessel,  or  in  sustenance  and  relief  of  those  conducting 
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her  operations  at  sea."  Jurisdiction  will  not  be  taken  of  the 
claim  of  one  employed  to  visit  a  ship  at  her  anchorage, 
occasionally,  to  see  to  her  safety^  ventilation  and  pumps. 
(1  C.  J.  1275.) 

The  ccmtract  of  employment  here  was  not  to  be  performed 
concerning  a  ship  during  navigation,  or  in  preparation  for 
navigation,  or  upon  navigable  waters  and  involved  other  than 
maritime  matters.  The  deceased  was  simply  a  watchman; 
his  services  were  not  to  be  helpful  in  any  matter  of  navigation. 
None  of  his  services  were  directly  in  maritime  matters  and 
an  imp<»tant  part  of  them  was  not  even  indirectly  connected 
therewith;  and  none  of  them  relate  to  navigation  further  than 
to  protect  a  ship,  or  goods  for  shipping,  during  intervals 
between  voyages. 

The  award  should  be  affirmed. 

Award  unanimously  affirmed. 


Before  States  Indttstrial  Cobcmission,  Respondent. 

In  the  Matter  of  the  Claim  of  Maxtde  M.  Kblley,  Respond- 
ent, for  Compensation  under  the  Workmen's  Compensation 
Law,  for  the  Death  of  Her  Son,  Raymond  R.  Kblley,  v, 
HoEPLER  Ice  Cream  Company,  Employer,  and  Employers' 
Liability  Assurance  Corporation,  Ltd.,  Insurance  Car- 
rier, Appellants. 

Third  Department,  May  4,  1^1. 

Workmen's  Compensation  Law  —  dependenoy  of  mother  on  minor 
eon  —  mother  not  dependent  where  father's  inoome  sufficient  to 
sapi>ort  family —  dependeaoy  at  prior  time  not  to  be  eonsidered 
—  voluntary  contributions. 

A  mother  is  not  dependent  on  a  minor  £on,  "within  the  meaning  of  the 
Workmen's  Compensation  Law,  where  it  appears  that  at  the  time  of  the 
accident  the  father  was  earning  enough  to  support  the  family,  that 
although  the  son  contributed  about  one-half  of  the  household  expenses 
there  was  no  evidence  that  the  amount  so  contributed  was  more  than 
a  reasonable  amount  for  his  board. 
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Dependenoy  must  lie  detemiiied  as  of  tke  tame  ot  ihe  aoddent,  and  00 
the  faot  that  during  the  disability  of  the  father  nit  a  pvior  time  the  mm 
had  supported  the  family,  cannot  be  considered. 

Though  the  son  from  time  to  time  gave  to  his  mother,  in  addition  to  his 
regular  contributions  to  the  home,  small  sums  of  money,  that  is  not 
sufficient  to  establish  her  dependency  in  the  absence  of  any  proof  that 
die  needed  those  sums  for  her  support;  the  necessity  for  contributions 
must  be  established. 

Appeal  by  the  def  endants^  Hoefler  Ice  Cream  Company  aad 
another,  from  an  awaaxl  of  the  State  Industrial  Commission^ 
entered  in  the  office  of  said  Conomission  on  the  13th  day  of 
October  1920. 

Bertrand  L.  Pettigrew  and  Francis  X.  Mooney  [Walter  L. 
Glenney  of  coimsel],  for  the  apoellants. 

Charles  D.  NewUm,  Attomey-Oeneral  [E.  C.  Aiken,  Deputy 
Attomey-Oenerai^  of  eoimael],  for  the  respondent  State  Industrial 
Commission. 

Van  Kau(,,  J<: 

Raymond  R.  Eelley,  while  in  the  employ  of  the  Hoefler 
Ice  Cream  Company,  died  from  accidental  injuries  arising 
out  of  and  ia  the  course  of  his  employment*  An  award 
was  denied  to  the  f ather,  but  was  made  to  the  mother  at  the 
rate  of  five  dollars  and  seventy*eeven  cents  per  week.  The 
(Hie  question  raised  on  the  appeal  is  whether  or  not  the  mother 
was  dependent.  The  case  was  submitted  and  I  find  no  brief 
for  the  claimant* 

The  deceased  was  a  minor,  eighteen  yeais  of  age>  munarried 
and  living  with  his  parents.  The  mothor  filed  no  claim. 
The  father,  Rollin  J.  Kelley,  filed  a  claim,  naming  himself 
and  Maude  M.  Kelley,  the  mother,  as  dependents.  Tlie 
following  questions  and  answers  were  made  in  the  daim: 

''  5.  Were  you  wholly  or  partially  dependent  upon  ihe 
deceased  for  your  support?    Partially." 

''  7.  Deceased  contributed  the  vali^  of  twenty-fbur  dollars 
weekly  to  my  support," 

''  9.  What  amount  weekly  was  required  for  your  support? 
Twenty-five  dollars. 

App.  Div.—  Vol.  CXCVI.        51 
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''^  10.  What  other  sources  of  inoome  do  you  have?  Daily 
wages  at  four  dollars  per  day/' 

The  following  appears  upon  the  escamination  of  the  father 
(the  only  witness  examined) :  "  Q.  How  many  children  have 
you?  A.  Not  any  now;  we  had  just  that  one.  *  *  *  He 
and  I  bought  our  stuflf  together.  He  paid  one-half  and  I  paid 
one-half." 

The  father  had  been  injured  (his  finger  hurt)  and  had 
returned  thereafter  to  his  work  about  two  weeks  before  this 
accident.  Durii^  the  father's  disability  the  boy  paid  all 
the  expenses.  The  boy  gave  to  his  mother  five  dollars  at 
different  times,  and  a  number  of  times  ten  dollars.  Com- 
missioner McLusky,  in  making  the  award,  said:  ''  I  find  that 
the  mother,  and  she  alone,  was  dependent  on  the  decedent 
at  the  time  of  the  accident,  and  the  award  is  for  twenty-five 
per  cent  of  the  average  we^y  wage.  Daily  wage  in  this 
case  is  four  dollars.  In  making  this  award  I  have  given 
consideration  to  the  fact  that  the  decedent  was  a  minor  at 
the  time  of  accident." 

The  questions  and  answers  as  to  the  amount  needed  for 
support,  twenty-five  dollars,  may  be  construed  to  refer,  and 
probably  do  rcsfer,  to  the  family  support.  At  the  time,  the 
father  was  earning  approximately  that  sum.  During  the  two 
weeks  preceding  this  accident  he  received  twenty-seven  dollars 
and  twenty-five  cents  per  week.  There  is  no  further  evidence 
in  the  case  as  to  the  amount  necessary  for  the  support  of  the 
father  and  mother,  or  as  to  the  hoiuehold  expenses,  and  no 
proof  of  the  amoimt  necessary  for  the  support  of  tlie  mother. 

The  condition  then  is  this:  The  father,  mother  and  son 
were  living  as  one  family,  and  the  father  and  son  supplied 
the  home  jointly,  to  this  end  using  about  one-half  of  the 
earnings  of  each.  For  the  moneys  paid  in  for  the  family 
the  son  received  his  own  support.  The  mother  was  doing  thw^ 
work  at  home  s^paiently  and  it  does  not  appear  that  the 
amount  the  son  contributed  was  more  than  a  reasonable 
amount  for  his  board  and  home. 

The  dependency  must  be  determined  as  of  the  thne  of 
the  acGident  (Workmen's  Ckimpensation  Law,  §  16,  subd. 
4,  as  amd.  by  Laws  of  1920,  chap.  532;  Birmingham  v. 
We8tinghau9e  Electric  &  Mfg.  Co.,  180  App.  Div.  48),  which 
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excludes  from  our  consideration  the  circumstance  that,  during 
the  father's  earlier  disabiUty,  the  son  had  supported  the 
family.  So  far  as  the  record  shows,  the  earnings  of  the 
father  at  the  time  of  the  accident  were  sufficient  to  support 
the  father  and  mother.  After  the  death  of  the  son  there 
would  be  two  persons  to  support,  instead  of  three.  It  is 
true  that  the  son  from  time  to  time  gave  to  the  mother,  in 
addition  to  his  contributions  to  the  home,  small  sums  of 
money,  but  it  does  not  appear  that  she  needed  these  ftmds 
for  her  support.  The  mere  fact  that  a  parent  receives  money 
from  a  son  and  expends  it,  is  not  alone  sufficient  to  establish 
a  dependency.  The  necessity  for  the  contributions  must  also 
be  established.  (Schedsnck  v.  Vdney  Paper  Co.,  193  App. 
Div.  551,  553.) 

The  statute  plainly  intended  that  the  award  to  each  person 
should  be  for  the  support  of  that  person.  (Matter  of  WaJz 
V.  HoJbrook,  Cabot  &  RoUina  Corp.,  170  App.  Div.  6.)  We  can 
hardly  understand  from  this  record  how  the  moliier  can  be  con- 
sidered a  dependent  and  the  father  not.  It  was  the  father's 
duty  to  support  his  family;  and,  since  he  was  at  the  time  earn- 
ing sufficient  to  support  himself  and  his  wife,  and  was  able  to 
work  regularly,  it  cannot  be  held  that  the  mother  was  depend- 
ent upon  the  deceased,  within  the  meaning  of  the  statute. 
(Cases  above  cited.) 

The  award  should,  therefore,  be  reversed,  but,  since  the 
evidence  is  so  meager  as  to  the  dependency  of  the  mother  and 
her  needs,  the  case  is  returned  to  the  State  Industrial  Com- 
mission for  further  consideration. 

All  concur. 

Award  reversed  and  case  sent  back  to  the  Commission  for 
further  consideration  as  to  the  dependency  of  the  mother. 
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Hall  &  Lyon  Furniture  Company,  Respondent,  v.  Arthur 
M.  Torrey  and  Max  E.  Torrey,  Appellants. 

Third  Department,  May  4,  1921. 

Fleadliigft  *— Mtion  for  goods  sold  and  delifered  — anfwer — reeltal 
of  matters  in  conflict  with  allegations  of  complaint  not  dental  — 
denial  that  plaintiff  sold  and  deliTcred  goods  at  prices  alleged 
not  insufficient  —  negative  pregnant. 

In  an  action  for  goods  sold  and  delivered  the  recital  in  the  answer  that 
the  defendants  purchased  from  the  plaintiff  certain  furniture  of  a  stated 
value,  which  recital  is  in  conflict  with  the  allegations  of  the  oomplamt 
is  not  the  equivalent  of  a  denial  witiiin  section  500  of  the  Code  of  Civil 
Procedure. 

The  denial  by  the  defendants  that  they  purchased  the  property  set  forth 
in  the  complaint  at  the  price  stated,  though  containing  a  negative  preg- 
nant, is  not  insufficient,  since  it  is  clear  that  the  only  issue  that  the 
defendants  intended  to  raise  was  as  to  the  price,  which  is  a  material  matter, 
and  there  was  jxq  intended  deceit  or  subterfuge  in  the  form  of  the  deniaL 

Appeal  by  the  defendants,  Arthur  M.  Torrey  and  another, 
from  an  order  of  the  Supreme  Court,  made  at  the  Chemung 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Tioga  on  the  22d  day  of  December,  1^20,  granting  judgment 
for  plaintiff  on  the  pleadings,  and  also  from  the  judgment 
entered  in  said  clerk's  office  on  the  same  day  in  favor  of  the 
plaintiff. 

Henry  Donnelly,  for  the  appellants. 
Frederick  E.  Hawkea,  for  the  respondent. 

Van  Kirk,  J.: 

The  complaint  was  held  to  state  a  good  cause  of  action 
for  goods  sold  and  delivered.  Judgment  for  the  plaintiff  was 
granted  because  no  issue  was  raised  by  a  sufficient  denial. 

The  plaintiff  has  set  forth  in  its  complaint  the  evidence 
rather  than  a  plain  and  concise  statement  of  the  facts  as 
required  by  the  Code,  of  Civil  Procedure  (§  481).  The 
transaction  between  the  plaintiff  and  defendants  was  by 
correspondence.    In  the  complaint  it  is  alleged: 
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On  October  1,  1919,  the  defendants  wrote,  directing  the 
plaintiflf  to  enter  defwdants'  order  for  certain  articles;  on 
October  sixth  following,  the  plaintiff  sent  to  defendants  an 
acdmowledgment  of  this  order,  setting  forth  the  terms,  men- 
tioning the  same  articles,  to  recover  for  which  the  snit  is 
brought,  bnt  fixing  lower  prices  for  each,  which  prices  aggre- 
gate $227,  and  stating:  "  This  is  an  exact  copy  of  your 
order  and  will  be  filled  as  per  description; "  on  the  next  day 
a  letter  from  plaintiff  followed,  stating,  "  that  all  of  the  orders 
which  we  are  entering  at  the  present  time  are  entered  subject 
to  the  prices  prevailing  at  the  time  of  shipment  and  not 
subject  to  countermand.  This  you  will  note  is  regardless 
of  any  prices  that  may  be  quoted  on  acknowledgments  or 
otherwise."  On  February  17,  1920,  the  plaintiff  mailed  to 
defendants  a  bill  setting  forth  these  items: 

''  1  42  Bed  American  Wahiut $80  00 

1  42  Dresser  American  Walnut 100  00 

1  42  Vanity  Dresser  Wabiut 105  00 

1  42  Chest 70  00 


"$355  00" 


The  plaintiff  shipped  the  merchandise  specified  in  this  bill, 
which  was  received  and  retained  by  defendants;  "  the  prices 
fixed  in  said  bill  for  such  merchandise  were  the  prices  pre- 
irailing  for  such  merchandise  at  the  time  of  sueh  shipment.'' 

In'  the  answer  the  def^adants  ''  deny  that  the  plaintiff 
sold  and  delivered  to  them  one  42  bed,  American  Walnut, 
$80.00;  one  42  dresser  $100.00,  one  42  Vanity  dresser,  $105.00; 
one  42  chest,  $70.00;  or  that  said  plaintiff  add  and  delivered 
to  the  d^endants  any  such  goods  at  the  prices  stated  in  the 
complaint,  in  the  aggr^ate,  $355.00."  The  defendants, 
further  answering  said  ccxnplaint,  d^iy  that  said  defendants 
ever  promised  and  agreed  to  pay  the  sum  of  $365  for  said 
property.  Def^idaute  then  allege  that,  prior  to  the  com- 
m^:ioement  of  the  action,  the  plaintiff  Altered  into  a  contract 
with  the  defendants,  by  which  it  sold,  agreed  to  and  did 
deliver  certain  personal  property,  namely,  one  42  bed,  $52; 
one  42  chiffonette,  $50;  one  42  vanity  dresser,  $62;  one  42 
dresser,  $63,  by  virtue  of  an  agreement  had  between  them, 
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at  the  agreed  price  of  $227;  and  that  the  propaliy  above 
mentioned^  for  the  prices  stated,  is  the  identical  property  for 
which  they  are  now  seeking  to  recover  the  sum  of  $356.  In 
the  3d  paragraph  of  the  answer  defendants  deny  separately, 
as  to  each  article  or  item,  a  promise  to  pay  the  price  stated 
in  the  complaint,  and  allege  the  contract  as  they  daim  it 
to  be. 
Section  500  of  the  Code  of  Civil  Procedure  contains  this: 
'^  The  answer  of  the  d^endant  must  contain: 
''  1.  A  general  or  specific  denial  of  each  material  allegation 
of  the  complaint  controverted  by  the  defendant,  or  of  any 
knowledge  or  information  thereof  sufficient  to  form  a  belief." 
The  recital  in  the  answer  of  matters  in  conflict  with  the 
allegations  of  the  complaint  is  not  the  equivalent  of  a  denial. 
{Rodgers  v.  Cl&ment,  162  N.  Y.  422.)  It  is  claimed  that  the 
allied  denial  is  no  denial,  being  a  negative  pr^nant.  A 
negative  pregnant  is  such  a  denial  as  leaves  the  answer 
pregnant  with  an  affirmative  admission  that  the  material  part 
of  the  allegation  is  true.  As  a  general  rule  (but  not  always) 
no  issue  is  joined  on  a  negative  pregnant,  because  the  admis- 
sion, or  implication,  to  which  it  is  open,  destroys  the  e£fect 
of  the  denial.  The  general  rule  is  often  applied  where  the 
denial  in  fuse  verba  includes  time  or  place  which  are  usually 
immaterial.  {Baker  v.  Bailey^  16  Barb.  54.  See  Stuber  v. 
McEntee,  142  N.  Y.  200,  206.)  If  no  issue  is  raised  by  this 
answer  it  is  because  of  the  affirmative  admiseion  implied  in 
the  form  of  the  denial.  Such  admission  here  is  that  the 
defendants  purchased  these  goods  at  some  other  price;  it 
cannot  be  implied  from  the  denials  as  framed  ihsA  they 
purchased  some  other  goods  at  the  price  named.  The  wording 
of  the  answer  makes  it  perfectly  plain  that  the  d^endants 
intended  to  raise  an  issue  as  to  the  price  and  no  other  issue. 
Tliis  is  a  material  matter  and  issue  is  raised  thereon.  The 
answer  escapes  the  vice  usually  present  in  d^iials  containing 
a  negative  pregnant.  There  was  no  intended  deceit  or  subter- 
fuge in  the  form  of  doiials  used.  The  plaintiff  was  not  miried. 
The  form  of  the  denial  is  probably  due  to  the  very  unusual 
form  of  the  ccnnplaint,  and  it  is  doubtful  if  the  defendants 
are  as  faulty  in  pleading  as  is  the  i^aintiff .  Having  in  mind 
the  entire  denial,  we  are  of  opinion  that  an  issue  is  raised 
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as  to  a  fact  material  in  such  cause  of  action  as  the  plaintiff 
attempted  to  plead  and  claims  it  did  plead. 

The  order  and  judgment  appealed  from  should  be  reversed, 
with  costs  to  the  appellant  to  abide  the  event 

All  concur. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event. 


In  the  Matter  of  the  Application  of  Mart  A.  O^ComiGSLj 
Appellant,  against  Edwards  D.  Emerson  and  Others,  Con- 
stituting the  Board  of  Education  of  the  City  of  Buffalo, 
Respondents,  for  a  Writ  of  Mandamus. 

Fourth  Department,  May  4, 1921. 

Sohooli  —  Jurisdiction  of  mandamua  proceedings  to  restore  principal 
of  school  to  her  position  after  dismissal  during  probationary 
period  —  board  of  education  not  estopped  from  showing  clerical 
error  in  minutes  —  distinction  between  position  of  teacher  and 
principal  —  Sducation  Law,  §  872,  construed  —  teacher  appointed 
as  principal  must  serve  probationary  period  and  is  removable 
without  hearing  during  that  period  —  remoTal  of  teacher  not 
affecting  her  right  to  share  in  retirement  fund. 

Where  the  rights  of  a  sohool  teacher  depend  upon  the  interpretation  of  a 
statute  and  it  is  claimed  that  a  school  board  or  official  has  proceeded  to 
act  in  violation  of  an  express  statute  and  thereby  the  teacher  complaining 
is  being  deprived  of  valuable  rights,  the  courts  have  jurisdiotion  to  detei^ 
mine  the  matter,  though  the  parties  might  have  appealed  to  the  Com- 
misaioner  of  Education  under  aeotion  890  of  the  Education  Law. 

In  mandamus  proceedings  to  compel  the  board  of  education  of  the  city  of 
Buffalo  to  restore  the  relator  to  her  position  as  principal  on  the  ground, 
among  others,  that  at  the  time  of  her  dismissal  without  hearing  she  had 
served  a  probationary  period  of  one  year,  it  was  proper  to  permit  the 
defendant  to  show  that  a  date  in  the  minute  book  which  would  make  the 
probationary  period  one  year  was  erroneonriy  entered  and  was  a  clerical 
mistake  in  copying,  and  that  at  the  time  of  the  relator's  i^pointment 
the  required  probationary  period  was  two  years. 

The  positions  of  teacher  and  principal  are  entirely  distinct  and  are  so 
recognized  by  subdivision  1  of  section  872  of  the  Education  Law. 
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That  part  of  seotion  872  of  the  Eduoatioii  Law  which  provides  that  teachers 
who  have  served  the  full  probationary  period  shall  hold  their  positions 
during:  good  behavior,  and  efficient  and  competent  service,  and  shall  not 
be  removable  except  for  cause  after  a  hearing,  is  in  derogation  of  the 
common-law  right  of  contract  on  liie  part  of  the  publio  authorities  in 
engaging  teachers,  and  should  be  strictly  construed. 

Under  subdivision  1  of  section  872  of  the  Education  Law  a  teacher  who 
has  served  a  probationary  period  as  such,  must  on  her  appointment  as 
principal  serve  another  probationary  period  as  principal  and  is  subject  to 
removal  without  hearing  at  any  time  before  the  termination  of  such  period. 

Such  a  removal  of  a  teacher  will  not  affect  her  right  to  share  in  any  retire- 
ment or  pension  funds  to  which  she  has  contributed. 

Appeal  by  the  relator,  Mary  A.  O'Connor,  from  an  order 
of  the  Supreme  Court,  made  at  the  Erie  Special  Term  and 
^teredin  the  office  of  the  clerk  of  the  county  of  Erie  on 
the  23d  day  of  November,  1920,  denying  a  writ  of  mandamus 
to  reinstate  the  relator  as  principal  of  public  school  No.  25 
of  the  city  of  Buffalo. 

George  H.  Kennedy,  for  the  appellant. 

William  S.  Rann  [John  E.  Livermore  of  counsel],  for  the 
respondents. 

Davis,  J. 

The  appellant,  Maiy  A«  O'Connor,  <xi  February  1,  1898, 
was  qipointed  by  the  superintendent  of  education  a  teaidier  in 
one  of  the  public -schools  in  the  city  <rf  Buffalo,  and  has  con- 
tinued in  the  service  imtil  during  the  past  year. 

On  June  28,  1915,  she  tried  an  open,  competitive  exami- 
nation for  the  position  of  principal  and  was  placed  on  the 
eligible  list  of  principals  under  the  rules  and  ordinances  of  the 
board  of  education.  On  October  29,  1918,  upon  recom- 
mendation of  the  superintendent  of  schools,  the  board  of 
education  appointed  her  principal  of  grammar  school  No.  25, 
and  she  assumed  those  duties  on  October  31,  following, 
and  continued  until  October  11,,  1920,  when. the  board  of 
education,  upon  the  recommendation  of  the  superintendent, 
discontinued  her  services  as  principal  '^  on  the  grounds  of 
unsatisfactory  service  as  principal  and  indisposition  to 
co-operate  harmoniously  with  the  other  members  of  the 
department." 
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No  charges  wBre  preferred  agamst  her,  and  there  was  no 
hearing,  but  the  board  of  education  asserted  the  right  to  take 
such  action  on  the  ground  that  her  appointment  as  principal 
was  for  a  probationary  period  of  two  years,  pursuant  to  sub- 
division 1  of  section  872  of  the  Education  Law  and  the  rules 
and  regulations  adopted  by  the  board  of  education  on  January 
21,  1918,  which  provided  for  such  probationary  period. 

The  appellant,  claiming  that  her  dl^nissal  was  without 
authority  of  law  and  that  her  ten\ire  of  office  became  fixed  and 
she  was  subject  to  removal  only  wh^n  charges  were  made  and 
established  after  a  hearing,  petitioned  the  court  at  Special 
Term  for  a  writ  of  peremptory  or  alternative  mandamus  to 
compel  the  board  to  reinstate  her  as  principal.  Her  con- 
tention is,  in  brief,  that  she  has  already  served  a  probationary 
period  as  teacher,  and  that  there  is  no  distinction  between 
the  office  of  teacher  and  principal,  and  that  there  was  no 
authority  in  the  law  for  a  new  and  additional  period  of  pro- 
bation when  she  was  appointed  principal,  and  that  her 
appointment  was,  therefore,  permanent  when  made;  and  that 
even  if  there  were  sudi  probationary  period,  the  rules  and  regu- 
lations adopted  by  the  board  of  education  provided  for  only 
a  probationary  period  of  one  year  as  principal  at  the  time 
she  was  appointed,  and  that  period  had  expired  before  her 
appointment  was  revoked  or  her  services  dispensed  with  by 
the  action  of  the  board. 

On  the  other  hand,  the  respondents  claim  that  the  court 
is  without  jurisdiction  and  the  remedy  of  the  appellant  is  by 
an  appeal  to  the  Commissioner  of  Education,  who  has  exclusive 
jurisdiction  to  determine  the  rights  of  the  parties;  that  the 
probationary  period  had  in  fact  been  established  at  two  years 
prior  to  her  appointment,  although  by  a  clerical  error  in  the 
minutes  it  appeared  in  the  records  as  though  the  probationary 
period  was  but  one  year;  and  that  there  is  a  distinction  both 
in  the  Education  Law  and  in  the  policy  of  the  board  of  educa- 
tion in  the  office  of  principal  and  teacher. 

(1)  We  will  first  determine  the  question  of  jurisdiction. 
By  the  provisions  of  section  890  of  the  Education  Law 
(formerly  section  880,  but  renumbered  by  chapter  262  of 
the  Laws  of  1918)  any  person  conceiving  himself  aggrieved  may 
appeal  or  petition  to  the  Commissions  of  Education,  who  was 
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authorized  and  required  to  examine  and  decide  the  controversy 
in  certain  specified  cases.  Very  likely  the  appellant  might 
have  taken  an  appeal  from  the  action  of  the  board  to  the 
Commissioner  of  Education  under  subdivision  7  of  the  section 
just  quoted;  and  obtained  from  him  a  binding  decision.  The 
authority  and  jurisdiction  of  the  Conmiissioner  of  Education 
are  exclusive  in  all  matters  relating  to  the  supervision  and 
control  of  the  public  school  system,  the  discipline  of  the 
schools  and  the  management  of  the  school  property,  and  the 
authority  and  discretionary  acts  on  the  part  of  officers  or 
.agencies  of  education.  (People  ex  reL  Wdhrath  v.  O'Brien^ 
112  App.  Div.  97;  BuUock  v.  Codey,  225  N.  Y.  566,  677; 
WeUcer  v.  Lathrop,  210  id.  434;  People  ex  reL  Board  of  Edv4Xiiion 
V.  Firdey,  211  id.  51;  Bamnger  v.  Powell,  230  id.  37.) 

But  where  the  right  of  a  party  depends  upon  the  inter- 
pretation of  a  statute  and  it  is  claimed  that  a  school  board  or 
official  has  proceeded  to  act  in  violation  of  an  express  statute, 
a^d  thereby  the  party  complaining  is  being  deprived  of  valuable 
ri^ts,  the  courts  will  not  be  ousted  of  jurisdiction  to  determine 
the  matter,  notwithstanding  another  method  of  settling  the 
controversy  has  been  provided.  (People  ex  rel.  Stanley  v. 
Van  Siclen,  43  Hun,  537;  People  ex  rel.  Hylan  v.  Finegan, 
227  N.  Y.  219;  People  ex  rel.  Peixotto  v.  Board  of  Edvcatwaj 
212  id.  463;  Matter  ofHirshJield  v.  Cook,  227  id.  297;  Matter  of 
McCarthy  v.  Board  of  Education,  106  Misc.  Rep.  193;  revd.  on 
other  grounds,  188  App.  Div.  930.) 

(2)  It  appears  that  prior  to  January  1,  1916,  the  ordinances 
of  the  city  of  Buffalo  in  effect  rdiative  to  the  department  of 
public  instruction,  provided  for  a  one-year  probationary  period, 
and  prior  to  January  1,  1918,  a  two-year  probationary  period 
was  in  ^ect.  By  the  provisions  of  section  872  of  the  Education 
Law,  as  added  by  chapter  786  of  the  Laws  of  1917,  a  pro- 
bationary period  was  provided  of  not  less  than  one  year  and 
not  to  exceed  three  years,  such  period  to  be  fixed  by  the  board 
of  education  in  its  discretion.  On  January  21,  1918,  the 
board  of  education  adopted  a  resolution  ccmtinuing  in  force 
the  ordinances  in  effect  prior  to  January  1,  1918,  until  the 
board  of  education  should  adopt  a  manual  of  rules  and  rq^ 
lations  or  by-laws  for  the  administration  of  the  board  and 
the  department  of  education.    In  copying  the  typewritt^i 
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resolution  into  the  minute  book,  '^January  1,  1918/'  Mrafi 
made  to  read  ''  January  1,  1916."  The  original  typewiitt^i 
resolution  was  on  file,  and  the  affidavits  of  the  derk  who  nikade 
the  copy,  and  of  the  secretary  of  Uie  board  estabhahed  that 
the  date  in  the  minute  book  was  a  clerical  error*  But  the 
appellant  insists  that  regardless  of  the  fact,  the  board  must 
be  bound  by  the  record  erroneously  copied  in  the  book,  and 
is  estopped  from  asserting  now  that  the  period  of  probation 
at  the  time  she  was  appointed  was  for  a  period  of  two  years. 
Her  position  is  entirely  imtenable.  She  does  not  show  that 
she  acted,  in  taking  the  position,  in  any  rehanoe  upon  the 
erroneous  minutes,  and  even  if  she  had  it  would  be  avery 
doubtful  legal  policy  to  apply  the  doctrine  of  estoppel  to 
a  public  body  where  the  basis  was  a  clerical  error  of  tiie  kind 
stated. 

(3)  The  important  question  to  be  determined  is  as  to 
whether  or  not  a  probationary  period  for  principal  haa  been 
legally  established,  giving  the  right  to  the  board  after  the  test 
of  experience,  to  dispense  with  the  services  of  a  person-  as 
principal  without  resorting  to  the  unsatisfactory  method  of 
preferring  charges. 

This  question  invdves  the  consideration  of  whether  or 
not  there  is  a  distinction  between  the  office  of  teachar  and 
principal.  If  there  is  none,  then  the  appellant  has  already 
served  a  probationary  period,  and  the  change  is  merely  a 
promotion  in  position  and  pay,  and  she  still  r^nains  a  teacher^ 

The  only  definition  of  teacher  given  by  statute  is  that 
foimd  in  section  1100  of  the  Education  Law,  which  now  is 
inclusive  of  every  person  employed  in  the  conduct  of  the 
schods,  frcnn  a  school  librarian  to  the  superintendent.  (See 
Education  Law,  §  1100,  added  by  Laws  of  1911,  chap.  449,  as 
amd.  by  Laws  of  1913,  chap.  511,  and  Laws  of  1919,  chap.  103; 
repealed  on  August  1,  1921,  by  Laws  of  1920,  chap.  503,  add-^ 
ing  to  Education  Law,  art.  43^B,  in  place  of  Education  Law, 
art.  43^B,  added  by  Laws  of  1911,  chap.  449,  as  amd.)  This 
is  obviously  for  the  express  purpose  of  determining  who  shall 
be  eligible  to  the  ^'  State  Teachers'  Retirement  Fund,"  and  is 
a  generic  term  not  applicable  to  the  present  case*  Eteewhere 
in  the  statute,  superintendents,  principals  and  teachers  are 
spoken  of  as  separate  classes.     (See  §§  868,  870,  872,  as  added 
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by  Laws  of  1917,  chap.  786.)  Webster's  International  Diction- 
ary defines  teacha*  as  ''  one  who  teaches  or  instructs;  esp.,  one 
whose  occupation  is  to  instruct;  an  instructor;  tutor."  The 
same  authcMity  defines  principal  as  ''leader,  chief  or  head; 

*  *  *  one  who  acts  indq)endentlyy  or  who  has  controlling 
authority;  as,  the  principal  of  a  faction,  a  school,  a  firm,  etc., 

*  *  *  distinguished  from  subordinate,  abettor,  auxiliary, 
assistant,  etc." 

It  is  conmion  knowledge  that  a  teacher  and  a  principal 
perform  entirely  different  duties.  The  prindpal  often  does  not 
teach  at  all,  but  supervises  the  work  of  the  teachers,  acts  as 
an  executive,  and.  has  charge  over  the  management  and 
discipline  of  the  school. 

Under  the  rules  and  polides  of  the  board  of  education 
of  the  city  of  Buffalo,  a  teacher  may  not  be  selected  for  the 
office  of  iMrincipal  except  by  taking  an  open,  competitive 
examination,  and  where,  I  take  it,  others  than  teachers  in 
Buffalo  may  also  compete.  If  successful,  the  person  is  placed 
on  an  eligible  list  and  thereafter  may  be  appointed  principal 
in  the  discretion  of  the  board.  All  this  indicates  that  the 
positions  of  teacher  and  principal  have  been  regunded  as  entirdy 
distinct.  No  doubt  it  would  sometimes  happffli  that  a  pa:'Son 
who  had  made  a  good  teaeher  would  not  be  a  success  as 
principal,  lacking  executive  capacity,  or  being  temperamentally 
unfitted  for  the  positicm.  In  selecting  a  person  for  an  ^ecutive 
position,  the  personal  equation  is  always  prominent.  The  only 
sure  way  to  establish  the  fact  as  to  whether  the  sdection  of 
a  candidate  for  principal  is  a  wise  one,  is,  of  course,  to  have 
a  probationary  period  when  the  person  to  become  the  per- 
manent principal  will  be  imder  observation  and  may  demon- 
strate his  fitness  and  capacity  for  the  position.  The  rules  and 
regulations  of  the  board  of  education  of  Buffalo,  we  may 
assume,  have  be^  made  for  the  benefit  of  the  schook  and  not 
for  the  benefit  of  individuals;  and  it  would  seem  to  be  a  proper 
and  wise  provision  of  ihe  law,  and  a  correct  interpretation  of 
it,  that  the  gqod  of  the  schools,  was  the  object  to  be  attained,, 
even  though  it  interfered  with  the  interest  or  -ambition  of  aa 
individual  teadier. 

There  is  no  vested  rig^t  in  the  position  of  principal  or 
teacher  or  the  emoluments  thereof,  except  as  tAe  same  may  be 
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given  in  a  limited  way  by  some  express  statute  {People  ex  ret. 
Peixotto  V.  Board  of  Education,  212  N.  Y.  463,  466);  and  while 
it  is  important  that  the  tennie  of  office  of  a  teacher  diould  be 
made  secure  against  personal,  political  or  other  unwwthy 
attacks,  it  is  equally  important  that  there  be  some  freedom  of 
choice  on  the  part  of  authorities  after  the  test  of  experience, 
to  the  end  that  the  schools  shall  be  conducted  and  managed 
by  those  capable  and  fitted  to  do  good  work,  and  to  act  in 
harmony  with  their  associates  and  their  superiors  in  authority. 

The  tenure.given  to  teachers  by  section  872  of  the  Education 
Law  (as  added  by  Laws  of  1917,  chap.  786)  providing  that "  Such 
persons  and  all  others  employed  in  the  teaching,  examining 
or  supervising  service  of  the  schools  of  a  city,  who  have  served 
the  full  probationary  period,  or  have  rendered  satirfactorily  an 
equivalent  period  of  service  prior  to  the  time  this  act  goes  into 
effect  shall  hold  their  respective  positions  during  good  behavior 
and  efficient  and  competent  service,  and  shall  not  be  removable 
except  for  cause  after  a  hearing  by  the.  affirmative  vote  of 
a  majority  of  the  board,"  is  in  derogation  of  the  common-law 
right  of  contract  on  the  part  of  public  authorities  in  engaging 
public  servants  of  this  character,  and  should  be  strictly 
construed. 

It  was  evidently  the  intent  of  the  Legislature  by  the  pro- 
visions of  section  872,  subdivision  1,  of  the  Education  Law, 
to  make  separate  classes  among  those  connected  with  the  work 
of  the  schools.  The  language  used  is:  *' District  superin- 
tendents, directors,  supervisors,  principals,  teachers  and  all 
other  members  of  the  teaching  and  supervising  staff  ♦  ♦  ♦ 
shall  be  appointed  by  the  board  of  education,  upon  the  recom- 
mendation of  the  superintendent  of  schools,  *  *  *  for 
a  probationary  period  of  not  less  than  one  year  and  not  to 
exceed  three  years;  such  period  to  be  fixed  by  the  board  of 
education  in  its  discretion.  The  service  of  a  person  appointed 
to  any  of  such  positions  may  be  discontinued  at  any  time  dur- 
ing such  probationary  period,  on  the  recommendation  of  the 
superintendent  of  schools,  *  *  *  by  a  majority  vote  of  the 
board  of  education."  This  should  be  construed  to  mean,  afi  it 
plainly  states,  that  the  probationary  period  applies  separately 
to  the  different  classes  therein  mentioned  to  the  end  that  the 
board  of  education  may  have  some  more  efficient  guide  than  the 
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mere  p9£)sing  of  aa  examination  in  making  a  pennanent  choice 
of  a  principal  or  superintendent. 

The  questions  discussed  at  Special  Term  as  to  the  status 
of  the  appellant  as  a  teacher  are  not  presented  h^:^.  This  is 
a  matter  to  be  taken  up  first  between  her  and  the  board  of 
education,  and  if  a  satisfactory  result  is  noc  obtained,  ^ther 
party  may  th^i  review  the  matter  before  the  Commission^'  of 
Education  or  in  the  courts  on  a  presentation  of  the  facts  as 
they. then  exist. 

This  decision,  as  I  view  it,  wiU  not  affect  her  right  to  share 
in  any  retirement  or  pension  fund  to  which  she  has  contributed, 
created  by  the  charter  of  the  city  of  Buffalo  or  by  the  Education 
Law.  (See  Laws  of  1914,  chap.  217,  §  294  el  seg.,  as  amd.; 
Education  Law,  art.  43-B,  supra,  as  amd.) 

The  order  must  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


C.  EikBL  Foster,  Respondent,  v.  Mabtin  Mitlgahey, 
Defendant,  Impleaded  with  Frank  L.  Steiwart, 
Appellant. 

Fourth  Department,  May  4,  1921. 

Landlord  and  tenant  —  effect  of  holdinir  over  by  tenant  in  possession 
on  cotenant  who  signed  lease  containing  option  for  renewal  as 
security  merely  —  exercise  by  cotenant  of  option  of  renewal  — 
practical  construction  by  landlord  of  act  of  cotenant  in  holding 


The  act  of  a  tenaat  in  holding  over  after  the  expiration  of  the  term  of  a 
lease  containing  an  option  for  renewal  does  not  bind  a  cotenant  who  signed 
the  lease  as  security  merely  and  never  occupied  the  premises  or  exercised 
any  dominion  over  them. 

One  tenlmt  cannot  bind  his  cotenant  to  the  renewal  of  a  term  by  any 
unauthorized  agreement  or  aet  in  respect  to  the  common  property. 

The  exeroise  of  an  option  of  renewal  pven  to  two  tenants  must  be  by  their 
united  action  either  by  giving  notice,  or  by  jointty  holding  over,  and 
thus  raising  the  implication  that  they  have  made  such  election. 
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The  praotioal  canstniotioa  the  lan^ord  gave  to  the  act  of  the  ooonpying 
teaaat  in  holding  over,  when  he  accepted  rent  from  him  and  oontraoted 
with  him  and  a  third  person  and  referred  to  him  as  his  tenant  and  to  his 
indebtedness  for  rent,  indicates  that  he  did  not  regard  the  cotenmit  as 
liable  for  the  rent  for  the  second  term. 

Appeal  by  the  defendant,  Frank  L.  Stewart,  from  a  judgm^it 
of  the  Supreme  Court  in  favor  of  the  plaintiflf,  entered  in  the 
office  of  the  clerk  of  the  coimty  of  Oswego  on  the  26th  day 
of  July,  1917,  upoii  the  verdict  of  a  jury  rendered  by  direction 
of  the  court  after  a  trial  at  the  Oswego  Trial  Term,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  23d  day  of 
July,  1920,  denying  defendant's  motion  to  set  aside  the  verdict 
and  for  a  new  trial  made  upon  the  minute. 

Udelle  Bartlettf  for  the  appellant. 

Claude  E,  Guile,  for  the  respondent. 

Davis,  J.: 

On  March  20,  1909,  the  plaintiff  and  another,  to  whose 
rights  he  has  since  succeeded,  leased  to  the  appellant  and 
one  Mulcahey  the  first  floor  and  basement  of  a  building  known 
as  Nos.  122  and  124  Cayuga  street  in  the  city  of  Fulton  for 
a  term  of  five  years,  beginning  April  1,  1909.  The  rental 
was  $600  per  year  payable  monthly.  There  was  a  provision 
in  the  lease  giving  the  parties  of  the  second  part  the  option  to 
renew  for  a  further  term  of  five  years  at  the  same  rental. 

The  appellant  signed  the  lease  for  the  sole  purpose  of 
giving  security  for  the  payment  of  the  rent.  He  had  no 
relation  in  business  with  Mulcahey,  and  never  occupied  the 
premises  himself  or  paid  any  rent  to  the  knowledge  of  the 
plaintiflf. 

When  the  lease  terminated  the  rent  had  all  been  paid; 
and  Mulcahey  continued  in  possession,  no  notice  being  given 
by  any  party.  He  had  been  conducting  a  pool  and  biQlard 
room  and  a  bowling  alley  in  the  premises,  but  apparently  the 
business  was  unprofitable  and  it  was  closed  for  a  time  during 
1917.  In  November,  1918,  Mulcahey  made  an  agreement  with 
one  Crandall,  to  which  plaintiflf  was  a  party,  to  run  the  business 
and  turn  over  two-thirds  of  the  net  profits  to  the  plaintiflf  to 
apply  on  rent  which  had  become  in  arrears. 
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When  the  second  term  ended  a  new  agreement  was  entered 
into  whereby  Crandall  remamed  in  occupation  of  the  premises 
and  continued  to  use  the  equipment  in  the  building  belonging 
to  Mulcahey,  and  Crandall  was  to  turn  over  two-thirds  of 
the  net  profits  to  plaintiff,  who  was  to  apply  it  as  follows: 
"  If  said  two-thirds  equal  or  exceed  $60  in  any  one  month, 
he  shall  receive  $50  thereof  for  the  rent  of  said  premises  and  $10 
thereof  to  reimburse  himself  for  the  rent  of  the  equipment 
which  he  has  hereinbefore  agreed  to  pay  Mulcahey;  any  excess 
above  $60  shall  be  applied  by  him  <»i  back  indebtedness  which 
Mulcahey  now  owes  him,  imtil  said  indebtedness  be  fully  paid." 
In  this  a^eement  it  is  recited  that  Mulcahey  "  formerly  had 
a  lease  of  said  premises  from  said  Foster,  which  expired  March 
31,  1919,"  and  the  new  agreement  was  signed  by  the  plaintiff, 
Mulcahey  and  Crandall. 

No  rent  was  ever  collected  of  Stewart  and  no  bills  were  ever 
presented  to  him  during  the  second  term,  which  expired 
March  31,  1919;  but  on  November  29,  1919,  he  was  sued  with 
Mulcahey  for  the  rent  in  arrears  during  the  renewal  term  of  the 
lease.  The  latter  defaulted  and  on  the  trial  a  verdict  was 
directed  for  the  plaintiff  for  the  amount  of  such  rent. 

The  l^al  question  presented  is  whether  one  tenant  may 
by  his  act  in  holding  over  after  his  term,  exercise  the  option 
of  renewing  the  lease  and  thereby  bind  his  cotenant  for 
a  new  term  without  his  consent. 

The  precise  question  seems  not  to  have  been  decided  in 
this  State.  The  only  authority  to  which  our  attention  has 
been  called  where  the  facts  are  similar  is  the  case  of  Fronty  v. 
Wood  (2  Hill  [S.  C],  367),  which  holds  that  where  the  lease  is 
to  two,  only  one  of  whom  occupies,  the  holding  over  after  the 
expiration  of  the  lease  by  one  may  be  presimied  to  be  by  both 
unless  the  other  gives  notice  that  he  ceased  to  hold. 

With  all  due  deference  to  the  authority  of  the  South  Carolina 
court,  we  do  not  believe  that  is  the  correct  doctrine  in  this 
State.  When  there  is  no  agreement  for  renewal,  our  courts 
have  held  that  where  the  tenant  holds  over  it  is  optional 
with  the  landlord  whether  he  will  treat  the  tenant  as  a  tres- 
passer or  as  a  tenant  for  another  term,  but  the  tenant  holding 
ovCT  has  no  option.  (Schuyler  v.  Smith,  51  N.  Y,  309.)  But 
where  in  the  lease  there  is  given  to  the  tenant  a  right  to 
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renew  for  a  further  term,  then  it  is  optional  with  the  teoaxit 
as  to  whethar  he  will  continue  in  possession  or  vacate  the 
premises  at  the  close  of  his  term,  but  the.  landlord  has  no 
option.  {Bruce  v.  FuUon  National  Banky  79  N.  Y.  154.)  In 
the  ease  of  a  tenant  heading  over  and  thereby  being  held  to 
a  renewal  of  Hie  lease,  it  is  said  by  Judge  O'Brien  in  Herter  v. 
MnUen  (159  N.  Y.  28,  34):  "  The  principle  upon  which  the 
rule  is  fo\mded  is  that  the  holding  over  is  such  an  act  of  the 
tenant  that  the  law  implies  a  contract  on  his  part,  or  leasing 
of  the  premises  for  another  year.  But  whenever  the  law  implies 
a  contract  from  the  act  or  conduct  of  the  party,  the  act  itsdf , 
whatever  it  may  be,  must  be  voluntary." 

In  the  case  where  the  tenant  has  the  option  to  renew  and 
there  is  no  particular  method  prescribed  in  the  lease  for  giving 
notice  of  the  exercise  of  the  option,  a  tenant  may  adopt  any 
reasonable  method  at  the  end  of  his  term  to  indicate  that  hb 
elects  to  renew  the  lease.  He  may  give  the  notice  orally  or 
in  writing,  or  his  election  may  be  implied  from  his  holding 
over.  Where  there  are  two  tenants,  in  order  that  they  may 
make  a  new  contract  by  ex^cising  an  option,  it  must  be  done  by 
their  united  action,  either  by  giving  such  notice  or  by  jointly 
holding  over,  and  thus  raising  the  implication  that  they  have 
made  such  election.  But  Mulcahey  was  clothed  with  no  power 
or  authority  to  give  notice  or  by  any  act  of  his  to  bind  Stewart 
to  a  renewal  and  thereby  <^eate  for  him  a  new  ccmtract  and 
liability.  It  took  joint  action  of  the  two  to  make  the  lease, 
and  it  would  take  their  joint  action  to  renew  it.  Stewart  never 
gave  notice  that  he  desired  to  exercise  such  option,  nor  partici*- 
pated  in  any  act  purporting  to  renew  the  lease.  Unless 
Mulcahey  was  an  agent  with  pow^  to  sign  Stewart's  name  to 
a  notice  renewing  the  lease,  he  had  no  power  to  bind  him  by 
remaining  on  the  premises,  for  no  one  method  of  giving  notice 
of  the  exercise  of  the  option  has  greater  force  or  sanction  than 
any  other.  The  contract  that  the  law  will  imply  from  the 
act  or  conduct  of  the  party  must  be  from  some  volimtary  act. 
It  will  not  imply  a  contract  or  obligation  from  an  act  of  the 
party  which  proceeds  from  mistake  or  fraud,  or  which  results 
from  force  or  coercion  of  any  kind.  (Herter  v.  MuJlen, 
supra,  35.)  Stewart  had  never  occupied  the  premises  or 
App.  Div.— Vol.  CXCVI.        52 
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exercised  any  dominion  over  them,  nor  paid  any  rent,  so  no 
acquiescence  by  him  in  Mulcahey^s  acts  may  be  implied. 

The  doctrine  just  stated  finds  support  in  this  State  in 
8omevi|hat  analogous  cases.  In  Buchanan  v.  Whitman  (151 
N.  Y.  253)  the  lease  had  been  made  to  a  partnership  with  the 
privilege  of  renewal.  The  partnership  was  dissolved  and  one 
of  the  partners  held  over  attempting  to  exercise  the  option  of 
renewal.  The  landlord  instituted  summary  proceedings  to 
recover  possession  of  the  premises,  and  the  court  held  that  the 
holding  over  of  one  tenant  did  not  operate  to  renew  the  lease 
made  to  the  two  partners.  (See,  also,  JaTnes  v.  PopSj  19 
N.  Y.  324.) 

The  rule  which  we  are  declaring  to  be  the  one  controlling 
in  this  State,  that  one  tenant  cannot  bind  his  cotenant  to 
the  renewal  of  a  term  by  any  xmauthorized  agreement  or 
act  in  respect  to  the  common  prop^y,  is  recognized  as  correct 
in  principle  in  text  books  and  in  other  jurisdictions.  (See 
16  R.  C.  L.  898;  17  Am.  &  Eng.  Ency.  of  Law  [2ji  ed.],  672; 
Howell  V.  BeUeTy  41  W.  Va.  616;  Tweedie  v.  P.  E.  Olson 
Hardware  &  Furrdture  Co.,  96  Minn.  238.) 

Moreover,  the  practical  construction  the  plaintiff  gave  to 
the  act  of  Mulcahey  in  remaining  in  possession,  when  he 
accepted  rent  from  him,  and  contracted  with  him  and  Crandall 
and  referred  to  him  as  his  tenant  and  to  his  indebtedness  for 
rent,  indicates  that  the  idea  of  holding  Stevmrt  liaUe  for  the 
rent  for  the  second  term  was  an  aft^thought,  when  plaintiff's 
dealings  with  Mulcahey  and  Crandall  had  not  been  a  financial 
success. 

The  judgment  and  order  should  be  reversed,  with  costs, 
and  the  complaint  dismissed  upon  the  m^its,  with  costs. 

All  concur. 

Judgment  and  order  reversed  and  complaint  dismissed, 
with  costs. 
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United  States  Hottoing  Corporation,  Inc.,  Appellant,  v. 
William  A.  Jubdes,  Respondent. 

Fourth  D^rartment,  May  II,  1321. 

Summary  proceedings  —  lease  from  month  to  month  —  provision 
for  termination  on  thirty  days'  notice — act  of  Confess  providing 
that  rents  by  pJaintifl  must  be  reasonable  —  unreasonableness 
of  rent  not  defease  where  termination  notice  served  —  Laws  of 
1920,  chH>ters  186  and  139t  not  applicable  to  city  of  Watertown. 

The  unreasonableness  of  the  rent  is  not  a  defense  to  summary  proceedbngs 
to  dispossess  a  tenant  under  a  written  lease  from  month  to  month  with 
a  p3x>vi8ion  for  termination  on  thirty  days'  notice,  instituted  by  the 
plaintiff,  a  corporation  organized  under  an  act  of  Congreas  to  i»rovide  for 
housing  of  war  needs,  after  giving  the  required  thirty  days'  notice  of 

•  termination,  although  the  amendatory  act  of  Congress  provided  that  the 
rental  charges  should  be  reasonable  and  just  as  between  tenants  and  the 
government. 

Chapters  136  and  130  of  the  Laws  of  1920,  and  kindred  legislation  relating 
to  defenses  upon  the  ground  of  unjust,  unreasonable  and  oppressiye  rents, 
have  no  appUcation  to  premises  situate  in  the  city  of  Watertown. 

Appeal  by  the  plaintiff,  United  States  Housing  Corporation, 
Inc.,  from  an  order  of  the  County  Court  of  Jefferson  county, 
entered  in  the  office  of  the  clerk  of  said  county  on  the  31st 
day  of  December,  1920,  dismissing  the  petition  of  the  petitioner 
in  summary  proceedings  for  the  removal  of  the  defendant 
from  certain  premises. 

Clarence  E.  WiUiams^  for  the  appellant. 

John  Conboy  and  W.  W.  KeUey^  ior  the  respondent. 

Kruse,  p.  J.: 

The  United  States  Housing  Corporation,  the  petitioner, 
made  a  lease  to  William  A.  Juedes,  above  named,  of  certain 
premises  situate  in  the  city  of  Watertown,  for  one  month,  from 
July  1,  1919,  to  August  1,  1919,  and  from  month  to  month 
thereafter,  for  the  monthly  rental  of  twenty-five  dollars  payable 
in  advance.  The  lease  is  in  writing  and  provides  that  the 
lessor  has  the  right  to  terminate  the  lease  at  any  time  by 
giving  the  lessee  thirty  days'  written  notice,  and  upon  the 
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termination  of  the  lease  for  any  cause  whatsoever  the  lessee 
agrees  to  quit  and  deliver  up  the  premises  to  the  lessor.  A 
notice  in  writing  dated  September  20,  1920,  was  served  upon 
the  lessee  by  the  lessor,  requiring  the  lessee  to  quit  and  remove 
from  the  premises  on  or  before  the  Ist  day  of  November,  1920, 
but  the  lessee  refused  to  vacate  the  premises,  and  thereupon 
and  on  the  2d  day  of  November,  1920,  this  proceeding  was 
commenced. 

The  petition  sets  forth  the  making  of  the  lease,  the  entry 
of  the  tenant  in  occupation  of  the  premises  tmder  the^ame,  the 
termination  of  the  lease  by  the  service  of  the  notice  and  the 
holding  over  by  the  tenant  after  the  expiration  of  the  term. 

The  defendant  in  his  answer  admits  the  occupancy  of  the 
premises  and  the  service  of  a  notice  of  thirty  days  to  quit  and 
surrender  the  premises,  but  denies  that  his  term  was  terminated 
and  that  he  holds  over  after  the  expiration  of  his  term. 

The  housing  corporation  was  organized  imder  the  laws  of  this 
State  to  provide  housing  for  war  needs  under  the  act  of 
Congress  approved  May  16,  1918,  and  the  act  of  Congress 
approved  June  4,  1918,  which  authorized  the  President, 
through  such  agency  as  he  may  create  or  designate,  to  provide 
for  such  housing  and  by  subsequent  amendment  approved 
July  19,  1919,  provided  for  selling  the  housing  property  and 
winding  up  the  business  of  the  housing  corporation  after  the 
termination  of  the  war  as  formally  proclaimed  by  the  President. 
(See  40  U.  S;  Stat,  at  Large,  550,  551,  chap.  74,  §  1;  40  id.  552, 
§  7,  as  amd.  by  40  id.  595,  chap.  92;  40  id.  552,  §  5,  as  amd. 
by  41  id.  224,  chap.  24.) 

The  amendatory  act  of  Congress  contains  this  provision: 
"  In  no  case  shall  any  such  property  be  given  away;  nor  shall 
rents  be  furnished  free,  but  the  rental  charges  shall  be  reason- 
able and  just  as  between  the  tenants  and  the  Government." 

Before  the  notice  to  terminate  the  tenancy  was  served,  the 
lessor  xmdertook  to  raise  the  rent  of  the  premises  from  twenty- 
five  dollars  a  month  to  thirty-two  dollars  and  ten  cents  a 
month,  but  the  lessee  refused  to  pay  the  same,  or  vacate  the 
premises. 

Much  evidence  was  taken  as  to  the  rental  value  of  the 
premises.  After  the  tenant  had  rested  his  case  upon  this 
question,  a  motion  was  made  to  strike  it  out;  the  county  judge 
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hdd  that  under  the  provisions  of  section  2244  of  the  Code  of 
Civil  Procedure  which  permits  new  matter  constituting  a  legal 
or  equitable  defense  or  counterclaim  to  be  set  up,  the  evidence 
was  proper,  and  finally  decided  that  the  monthly  rent  of 
thirty-two  dollars  and  ten  cents  fixed  by  the  government, 
was  excessive  and  constituted  a  defense  and  dismissed  the 
proceeding. 

While  the  proceeding  is  not  founded  upon  non-pajonent  of 
rent^  it  is  contended  upon  the  p«rt  of  the  lessee  that  the  real 
purpose  is  to  compel  him  to  pay  an  exorbitant  rent.  The 
United  States  attorney,  who  appears  for  the  housing  cor- 
poration, contends  that  the  premiseis  are  no  longer  needed  for 
war  purposes  and  that  the  housing  property  must  be  sold  and 
the  business  of  ihe  corporation  wound  up  as  the  act  of  Congress. 
provides.  Even  if  the  lessee  is  right  as  r^ards  the  lessor's 
ulterior  purpose,  it  affords  no  justification  for  his  rrfusal  to 
vacate.  By  the  express  terms  of  the  lease,  the  lessor  could  ter- 
minate the  lease  at  any  time  by  written  notice  of  thirty  days, 
and  such  was  the  effect  of  the  notice  served. 

As  regiM^ds  chapters  136  and  139  of  the  Laws  of  1920,  and 
kindred  legislation  relating  to  defenses  upon  the  ground  of 
unjust,  unreasonable  and  oppressive  rents,  cited  by  counsel  for 
respondent,  it  is  enough  to  say  that  such  legislation  has  no 
application  to  premises  situate  in  the  city  of  Watertown, 
I  am  of  opinion  that  the  lessee  made  out  no  defense  and  tiiat 
the  lessor  is  entitled  to  an  order  dispossessing  him. 

The  order  of  the  county  judge  should,  therefore,  be  reversed, 
with  costs,  and  the  matter  remitted,  with  directions  to  the 
coxmty  judge  to  award  possession  of  the  premises  to  the 
petitioner,  with  costs,  as  provided  by  section  2249  of  the 
Code  of  Civil  Procedure. 

All  concur. 

Order  reversed,  with  costs,  and  matter  remitted  to  county 
judge,  with  directions  to  make  final  order  awarding  to  the 
petitioner  possession  of  the  premises,  with  costs. 
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Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Matilda  McBridb,  Respondent, 
for  Compensation  imder  the  Workmen's  Compensation  Law 
for  the  Death  of  Her  Husband,  William  McBridb,  v. 
Standard  Oil  Company  op  New  York,  Employer  and 
Self-Insm*er,  Appellant. 

Third  Department,  May  4,  1921. 

Workmen's  Compensation  Law  —  admiralty  and  maritime  con* 
tracts  —  chauflem'  injured  while  loading  truck  from  barge  not 
engaged  in  work  of  maritime  nature. 

A  chauffeur  driving  a  motor  truck  for  his  employer,  an  oil  company,  was 
not  engaged  in  work  of  a  maritime  nature,  where  it  appeared  that  after 
he  had  loaded  his  truck  from  a  barge  lying  at  a  dock  in  New  York  city 
he  stood  on  the  side  of  the  barge  for  the  purpose  ot  making  his  load  safe; 
that  the  brake  on  the  truck  was  released,  and  that  the  truck  ran  back  catch- 
ing the  chauffeur's  leg  between  the  tail  of  the  truck  and  the  side  of  the 
barge  inflicting  the  injury  that  ultimately  caused  his  death. 

If  this  were  a  tort  case  the  initial  wrong,  if  there  was  a  wrong,  consisted 
in  releasing  the  brake  on  the  truck  and  no  tort  or  wrongful  set  was  com- 
mitted on  the  barge,  and  the  fact  that  the  decedent  was  standing  on  the 
side  of  the  barge  while  securing  his  load  was  merely  an  incident  and 
insufficient  to  confer  jurisdiction  on  a  court  of  admiralty. 

Woodward,  J.,  dissents. 

Appeal  by  the  defendant,  Standard  Oil  Company  of  New 
York,  from  an  award  of  the  State  Industrial  Commission, 
made  on  the  4th  day  of  November,  1920. 

Martin  Carey  [CourUand  Palmer  of  counsel],  for  the  appellant. 

Charles  D,  Newton^  Attorney-General  [E.  C.  Aiken,  Deputy 
Attorney-General  of  counsel],  for  the  respondents* 

Cochrane,  J.: 

The  record  discloses  that  the  appellant  was  engaged  in 
the  business  of  distributing  petroleum  and  its  products  and 
that  William  McBride,  the  husband  of  the  claimant,  was 
employed  as  a  chauffeur  in  coimection  with  such  business. 
He  had  driven  a  truck  to  the  dock  at  the  foot  of  West  Forty- 
eighth  street  in  the  city  of  New  York  to  procure  some  barrels 
of  gasoline  from  a  barge  alongside  said  dock.  With  the 
assistance  of  others  he  had  completed  the  loading  of  the 
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barrels  of  gasoliiie  from  the  barge  to  the  truck.  The  finding 
of  the  Commission  recites  that  ''  while  standing  on  the  side 
of  the  barge  while  making  the  barrels  safe  at  the  end  of  his 
truck,  the  brake  on  said  truck  was  released  and  car  slid  back 
and  caught  the  left  leg  of  deceased  between  the  tail  of  truck 
and  side  of  boat."  The  injury  thus  received  by  McBride 
caused  his  death.  On  these  facts  it  is  contended  by  the  appel* 
lant  that  the  work  which  McBride  was  doing  was  maritime 
in  its  nature  and  that  the  State  Industrial  Commission  for  that 
reason  is  without  jurisdiction  in  this  proceeding. 

The  appellant  in  its  arg^ument  assumes  that  it  was  the 
owner  of  the  barge  in  question  and  that  the  accident  was 
caused  by  the  swaying  of  the  barge  whereby  the  leg  of  the 
deceased  was  caught  between  it  and  the  truck.  The  first 
assumption  is  without  any  evidence  whatever  in  its  support 
and  the  second  assumption  is  opposed  to  the  express  finding 
of  the  Commission  based  on  a  statement  of  the  appellant  in 
its  report  of  the  injury  wherein  it  conceded  that  the  accident 
occurred  because  of  the  fact  that  "  brake  was  released  and 
car  sUd  back  and  caught  left  leg  between  tail  of  truck  and  side 
of  boat." 

We  have  then  the  very  common  occurrence  of  a  business 
concern  sending  its  truck  in  charge  of  its  chauflfeur  to  a  vessel 
lying  at  a  wharf  to  receive  merchandise  therefrom.  Can  it 
reasonably  he  said  tl^at  such  chauffeur  is  engaged  in  a  mari- 
time transaction  or  in  the  performance  of  a  maritime  con- 
tract? In  MaUer  of  Doey  v.  Holland  Co.  (224  N.  Y. 
30)  it  wBfi  held,  dtmg  Erie  R.  R,  Co.  v.  Welsh  (242  U.  S. 
303),  that  the  subject-matter  of  the  contract  or  the  nature 
and  character  of  the  work  to  be  done  constitute  the  test 
in  determining  whether  a  contract  was  of  a  maritime  nature. 
The  appellant  says  in  its  report  of  injury  that  the  occupation 
of  McBride  "  when  injured  "  was  that  of  a  chauffeur...  The 
duties  of  a  chauffeur  in  the  nature  of  thiags  pertain  to  the  land 
and  not  to  water.  The  work  of  the  deceased  at  the  barge  was 
merely  incidental  to  his  general  duties  as  such  chauffeur  and 
had  nothing  otherwise  to  do  with  the  barge.  His  employer 
had  nothing  to  do  therewith  except  to  receive  its  merchandise 
therefrom. 

The  appellant  further  contends  that  this  is  a  tort  case 
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and  that  the  sole  test  of  admiralty  jurisdiction  in  such  cases 
is  locality.  If  there  was  any  tort  in  this  case  it  consisted 
in  negligently  permitting  the  brake  on  the  truck  to  be  released. 
That  was  the  initial  wrong  if  there  was  a  wrong.  No  tort 
or  wrongful  act  was  committed  on  the  barge.  The  fact 
that  McBride  was  standing  on  the  side  of  the  boat  while 
securing  the  loaded  gasoline  on  the  truck  was  merely  an 
incident  and  quite  insufficient  to  confer  jurisdiction  on  a  court 
of  admiralty  nothmg  having  occurred  on  the  barge  or  in  con- 
nection therewith  to  contribute  in  any  way  to  the  accid^at. 
We  conclude  that  the  tort  if  any  did  not  occur  on  board  a 
vessel  or  on  navigable  waters  and  that  the  deceased  was  not 
engaged  in  the  performance  of  a  maritime  contract  or 
transaction. 
The  award  should  be  affinned. 

All  concur,  except  Woodward,  J.,  dissenting. 
Award  affirmed. 


The  People  of  the  State  of  New  Yobk,  Appellant,  v. 
Samuel  Baxter,  Respond^it. 

Third  Departmeat,  Magr  4»  1921. 

Crimes  —  endangering  morals  of  child  —  City  Court  of  Plattsburgh 
does  not  ha^e  ezduslTe  Jurlsdiotlon  —  crime  charged  not  equiTa- 
lent  to  ''  cruelty  "  to  children  withia  meaning  of  Code  of  Criminal 
Procedure,   §  ff6  —  quevtion  of  excluslTe  JurledletioBi  cannot  be 

raised  by  demurrer. 

* 

The  City  Court  of  Plattsbiirgh  is  possessed  of  all  the  powers  oonf^rred  upon 
Courts  of  Special  Sessions  and  has  exclusive  jurisdiction  of  such  mis- 
demeanors only  as  Courts  of  Sp^al  Sessions  have. 

Section  56  of  the  Code  of  Criminal  Procedure,  which  confers  exckudve 
jurisdfotion  on  Courts  of  Special  Se8sion3  to  hear  and  determine  certain 
enumerated  misdemeanors,  does  not  enumerate  the  crime  of  endanger^ 
ing  the  morals  of  a  child  as  defined  by  section  483  of  the  Penal  Law, 
and,  therefore,  the  City  Court  of  Plattsburgh  does  not  have  exclusive 
jurisdiction  of  the  prosecution  for  a  violation  of  that  section. 

The  impairment  of  the  morals  of  a  child  oondenmed  by  section  483  of  the 
Penal  Law  cannot  be  characterized  as  cruelty  to  such  child  under  sub- 
division 27  of  section  66  of  the  Code  of  Criminal  Procedure,  conferring 
exclusive  jurisdiction  on  Courts  of  Special  Sessions. 
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It  ffeems,  that  the  questioQ  whether  the  Court  of  Special  SessioiiB  had  oxelumve 
juriadiction  of  the  crime  charged  in  the  indictment  could  not  be  raised 
by  demurrer. 

App£al  by  the  plaintiff,  The  People  of  the  State  <rf  New 
York,  from  a  judgment  of  the  County  Court  of  Clinton  coimty, 
entered  in  the  office  of  the  derk  of  the  county  of  Clinton  on 
the  12th  day  of  January,  1921,  sustaining  d^endant's  demurrer 
to  the  indictment. 

Harold  A.  Jerrys  for  the  appellant. 

Jeremiah  W.  Davem,  for  the  respondent, 

CoCfHRANE,   J.: 

The  indictment  charges  the  defendant  under  section  483 
of  the  Penal  Law  with  willfully  causing  an  eight-year-old 
girl  to  be  placed  in  such  a  situation  that  her  morals  were 
likdy  to  be  impaired.  The  crime  thus  charged  i&  a  misde- 
meanor. The  defendant  by  his  demurrer  seeks  to  have  it 
determined  that  the  City  Court  of  Plattsburgh,  where  the  said 
misdemeanor  is  alleged  to  have  been  committed,  has  exclusive 
Jurisdiction  in  respect  thereto. 

The  charter  of  the  city  of  Plattsburgh  (Laws  of  1902, 
chap.  269,  §§  25,  138)  confers  on  the  City  Court  of  that  city 
all  the  powers  conferred  upon  Courts  of  Special  Sessions 
and  provides  that  it  ''shall  be  subject,  in  the  exercise  of 
such  powers,  to  all  provisions  of  law  relating  to  Courts  erf 
Special  Sessions."  The  charter  does  not  confer  on  the  City 
Court  exclusive  jurisdiction  in  respect  to  crimes  except  in 
those  cases  where  exclusive  jurisdiction  is  conferred  on  Courts 
of  Special  Sessions. 

Section  56  of  the  Code  of  Criminal  Procedure  provides 
that  subject  to  the  i)0wer  of  removal  therein  specified  Courts 
of  Special  Sessions,  except  as  therein  specified,  have  exclusive 
jurisdiction  to  hear  and  determine  certain  enumerated  misde- 
meanors. It  is  conceded  that  such  ''  power  of  removal  "  has 
not  been  exercised  in  the  present  case.  In  subdivision  27  of 
said  section  56  there  is  specified  "  Cruelty  to  animals  or  chil- 
dren "  as  among  the  misdemeanors  of  which  Courts  of  Special 
Sessions  have  exclusive  jurisdiction.  -  The  question  thus  arises 
whether  the  impairment  of  the  morals  of  a  child  condemned  by 
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section  483  of  the  Penal  Law  can  be  characterized  as  cruelty 
to  such  child  under  subdivision  27  of  section  56  of  the  CJode  of 
Criminal  Procedure. 

The  word  "  cruelty ''  as  applied  to  animals  is  defined  by 
section  180  of  the  Penal  Law.  No  legal  definition  is  given 
of  the  word  as  applied  to  -children.  In  such  a  case  the  rule 
is  that  the  words  of  a  statute  must  be  given  their  usually 
accepted  significance  unless  their  context  or  the  language 
of  the  statute  otherwise  indicates.  To  say  that  the  impair- 
ment of  morals  implies  "  cruelty "  is  an  extension  of  the 
meaning  of  that  word  beyond  what  may  ordinarily  and 
reasonably  be  inferred  from  its  common  use  or  from  the 
definition  of  lexicographers.  The  infliction  dP  physical  or 
mental  pain  or  suffering  is  the  idea  naturally  conveyed  to  the 
mind  by  the  use  of  the  term  and  it  is  only  by  a  strained  use 
of  language  if  at  all  that  a  connection  may  be  implied  between 
such  conduct  as  is  charged  in  the  indictment  herein  as  con* 
stituting  the  impairment  of  a  child's  morals  and  cruelty  to 
such  child.  The  conduct  may  be  worse  than  cruelty  in  its 
effect  on  the  child  and  if  so  it  constitutes  an  argument  in 
favor  of  holding  that  it  may  be  prosecuted  by  indictment 
rather  than  in  a  court  of  inferior  jurisdiction.  Neither  do 
the  law  dictionaries  so  far  as  we  have  been  able  to  discover 
in  their  definitions  or  descriptions  of  the  term  "  cruelty " 
give  any  more  comprehene^^ve  meaning  thereto  than  as  above 
indicated. 

The  respond^it  urges  that  certain  accompanying  sections 
of  the  Penal  Law  pertaining  to  children,  noticeably  sections 
480  and  494,  subdivision  5,*  indicate  the  legislative  intent  to 
characterize  the  crime  charged  as  cruelty  to  children,  but 
we  are  imable  to  discover  anything  in  the  sections  specified 
indicating  that  the  term  is  used  in  any  other  than  its  ordinary 
sense.  The  impairment  of  a  child's  morals  is  a  heinous  offense 
not  ordinarily  to  be  placed  in  the  same  cat^ory  with  acts 
merely  causing  pain  or  suffering,  and  every  intendment  is  and 
should  be  that  a  court  of  superior  jurisdiction  has  authority 
to  hear  and  determine  such  cases. 

It  should  also  be  observed  that  in  the  case  of  People  v, 

*  Added  by  Laws  of  1910,  chap.  699.—  [Rep. 
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Knatt  (156  N.  Y.  302)  it  was  held  by  a  majority  of  the  court 
that  the  question  whether  a  Court  of  Special  Sessions  had 
exehisive  jurisdiction  of  the  crime  charged  could  not  be  raised 
by  demurrer.  We  have,  however,  preferred  to  dispose  of 
the  question  on  its  merits. 
The  judgment  should  be  reversed  and  the  demurrer  overruled. 

All  concur. 

Judgment  reversed  and  demurrer  overruled. 


The  People  of  the  State  of  New  York  ex  rel.  Edward 
Klauber,  Relator,  v.  James  A.  Wendell,  as  Comptroller 
of  the  State  of  New  York,  Respondent. 

Third  Department,  May  4,  1921. 

Taxation  —  inoome  tax  —  Inerease  in  value  not  par;;  of  income 
where  sale  price  Imb  tban  cost  —  Tax  Law,  §t  3i3  and  869,  conitarued 
and  applied. 

Undar  sections  853  and  369  of  the  Tax  Law  there  k  no  "  gain  derived  *' 
from  the  sale  of  property  aoquired  before  January  1,  1919,  whioh  beoomee 
a  part  of  the  taxable  income  of  the  owner,  unless  there  is  a  gain  on  the 
entire  transaction  of  buying  and  selling,  and  so  the  increase  in  value  from 
January  1,  1919,  to  the  date  of  sale  is  not  a  part  of  the  taxable  income 
of  the  owner  where  the  sale  price  was  less  than  the  cost,  but  in  cases  where 
there  is  such  a  gain  the  portion  thereof  subject  to  taxation  shall  be  ascer- 
tained by  deducting  the  market  value  of  the  property  on  January  1,  1919, 
from  its  selling  price. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested 
on  the  11th  day  of  January,  1921,  directed  to  James  A.  Wendell, 
as  Comptroller  of  the  State  of  New  York,  commanding  him 
to  certify  and  return  to  the  office  of  the  clerk  of  the  county 
of  Albany  all  and  singular  the  proceedings  had  concerning 
the  assessment  and  penalties  levied  upon  the  income  of  the  peti- 
tioner for  the  year  1919,  pursuant  to  article  16  of  the  Tax  Law. 

Paskus,  Gordon  &  Hyman  [Arthur  B.  Hyman  of  counsel], 
for  the  rdator. 

Charles  D.  Newton,  Attomey-Oeneral  [James  S.  Y.  Ivvns^ 
DepiOy  Attomey^eneral,  of  counsel],  for  the  respondent. 
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Cochrane,  J.: 

The  question  in  this  case  involvBB  the  proper  construction 
of  section  353  of  article  16  of  the  Tax  Law  (as  added  by  Laws 
of  1919,  chap.  627),  such  artide  being  commonly  known  as 
the  Income  Tax  Law.  Said  section  353  is  as  foUows:  ''  Fw 
the  purpose  of  ascertaining  the  gain  derived  or  loss  sustauied 
from  the  sale  or  other  disposition  of  property,  real,  personal 
or  mixed,  the  basis  shall  be  first,  in  case  of  property  acquired 
before  January  first,  nineteen  hundred  and  nineteen,  the  fair 
market  price  or  value  of  such  property,  as  of  January  first, 
nineteen  himdred  and  nineteen,  and,  second,  in  case  of  prop- 
erty acquired  on  or  after  that  date,  the  cost  thereof;  or  the 
inventory  value,  if  the  inventory  is  made  in  accordance  with 
this  article." 

The  facts  are  as  follows:  Li  the  year  1919  the  relator 
sold  certain  securities  for  less  than  the  price  at  which  he 
had  purchased  them  prior  to  that  year  but  in  excess  of  their 
market  value  on  January  first  of  that  year.  The  Comptroller 
included  in  the  gross  iaoome  of  the  relator  as  defiined  by 
section  359  of  the  Tax  Law  (as  added  by  Laws  of  1919, 
chap.  627),  the  diff^ence  between  the  market  value  of  such 
seciirities  on  January  1,  1919,  and  their  selling  price  and  has 
assessed  the  tax  against  the  relator  accordingly. 

There  was  in  fact  no  profit  from  the  transaction  but  an 
actual  loss.  The  result  seems  so  harsh  to  the  taxpayer  that 
it  necessitates  a  careful  scrutiny  of  the  statute  with  a  view 
to  determining  its  purpose  and  whether  if  susceptible  to 
different  constructions  the  proper  construction  has  been 
selected.  I  think  the  construction  adopted  is  based  on  too 
narrow  and  limited  a  view  of  the  phraseology  employed  and 
does  not  properly  reflect  the  legislative  purpose.  In  con- 
struing a  statute  every  part  thereof  must  be  viewed  in  relation 
to  every  other  part.  Turning  to  section  359,  which  defines 
"  ^oss  income,''  we  find,  omitting  the  portion  of  the  section 
irrelevant  to  the  present  inquiry  and  confining  ourselves  to 
such  part  only  as  is  so  relevant,  that  gross  income  *'  includes 
gains,  profits  and  income  derived  from  *  *  *  sales,  or 
dealii^  in  property  *  *  *.''  In  that  part  of  the  section 
thus  quoted  two  ideas  stand  prominently  forth.  First  there 
must  be  an  actual  sale  or  dealing  in  respect  to  the  property^ 
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and  second,  there  must  be  a  gain  or  profit  derived  from  such 
sale  or  dealing.  And  such  gain  or  profit  naturally  means  the 
difference  between  the  purchase  price  and  selling  price.  There 
is  nothing  in  said  section  359  to  indicate  the  contrary.  With 
these  ideas  in  mind  we  turn  again  to  section  353  and  our 
effort  must  be  to  reconcile  and  harmonize  the  two  sections  and 
construe  them  with  reference  to  each  other  and  so  as  to  give 
to  each  its  proper  force  and  effect.  Section  353  speaks  of 
^'  the  gain  derived  "  from  the  sale  <rf  property  and  that  dearly 
means  such  gain  as  is  described  and  referred  to  in  section 
359.  And  section  353  then  provides  that  for  the  purpose  of 
aBcertaining  such  gain  the  basis  shall  be  in  case  of  prop^y 
acquired  before  1919  the  market  value  thereof  on  January 
first  of  that  year.  The  two  seetions  read  together  to  my  mind 
clearly  indicate  that  there  must  first  be  a  gain  as  indicated 
in  section  359  as  between  the  purchase  price  and  selling  price 
and  then  in  cases  where  there  is  such  a  gain  the  portion  thereof 
subject  to  taxation  shall  be  ascertained  by  deducting  the 
market  value  of  the  property  on  January  1,  1919,  from  its 
selling  price.  The  Legislature  did  not  intend  to  treat  that 
as  a  gain  which  was  an  actual  loss  simply  because  there  was 
an  appreciation  in  value  after  January  1,  1919,  but  in  cases 
where  there  was  an  actual  gain  in  the  selling  price  over  the 
cost  price  to  include  as  gross  income  only  that  portion  of  such 
gain  as  accrued  after  January  1,  1919.  That  was  the  year 
when  the  Income  Tax  Law  became  effective  and  the  legislative 
purpose  clearly  was  not  to  tax  any  gains  or  profits  which 
might  have  accrued  before  that  year  but  to  Include  in  gross 
incomes  only  that  pwtion  of  the  gains  or  profits  which  accrued 
during  the  taxable  period  in  cases  where  such  gains  or  profits 
had  actually  been  derived. 

These  two  sections,  353  and  359,  of  the  State  Tax  Law,  so  far 
as  concerns  the  question  ha:e  presented,  are  substantial  tran- 
scripts of  the  corresponding  sections  of  the  Federal  Revenue  Act 
of  1918  (40  U.  S.  Stat,  at  Large,  1060,  §202;  Id.  1065,  §213), 
known  as  the  Federal  Income  Tax  Law.  We  may,  therefore, 
profitably  consider  the  purpose  of  the  Ckmgress  in  respect 
thereto  as  bearing  on  the  question  here  presented.  March  1, 
1913,  was  fixed  in  the  Federal  statute,  corresponding  1io  January 
1, 1919,  in  the  State  statute,  as  the  basis  for  ascertaining  the  gam 
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derived  or  loss  sustained  from  the  sale  or  other  disposition  of 
property  in  the  case  of  property  acquired  before  said  March  1, 
1913.  The  Sixteenth  Am^idment  to  the  Federal  Constitution 
conferring  on  Congress  power  to  collect  taxes  on  incomes  with- 
out apportionment  became  eflfective  in  February  of  that  year. 
(37  U.  S.  Stat,  at  Large,  1785.)  Congress  in  the  legislation  to 
which  reference  has  been  made  declared  in  effect  that  profits  and 
gains  on  sales  of  property  should  be  treated  as  income.  The 
constitutionality  of  that  provision  has  been  questioned  and  the 
Congress  evidently  recognized  the  seriousness  of  the  question  as 
applied  to  gains  or  profits  which  accrued  or  were  earned  prior 
to  the  constitutional  amendment.  Tl^  manifest  purpose  of  the 
Congress,  therefore,  as  it  seeans  to  me  was  to  exclude  all  gains 
or  profits  which  accrued  prior  to  the  constitutional  amendmait 
and  which  were  realized  by  sales  or  transactions  thereafter, 
making  only  such  portion  of  such  gains  or  profits  as  accrued 
after  the  amendm^tit  subject  to  the  tax.  The  piupose  was 
not  to  make  an  appreciation  in  the  value  of  property  sub- 
sequent to  the  amendment  the  subject  of  taxation  irrespective 
of  whether  or  not  the  entire  transaction  involved  a  gain  or 
loss.  Of  course  the  State  Legislature  is  not  fettered  by 
constitutional  restrictions  as  was  the  Congress,  but  having 
adopted  the  act  of  Congress  substantially  in  heec  verba  it  is 
reasonable  to  assume  that  the  purpose  of  the  two  enactments 
was  the  same  although  the  motive  and  necessity  for  such 
purpose  did  not  exist  in  respect  to  the  State  enactment. 
I^^conclude  that  full  effect  and  meaning  may  be  given  to  section 
363  of  the  Tax  Law  by  appl3dng  it  only  to  those  cases  where 
a  sale  or  other  transaction  results  in  an  actual  gain  or  profit, 
and  the  history  and  origin  of  the  statute  as  well  as  a  reasonable 
construction  thereof  and  a  due  regard  both  to  the  equities 
of  the  taxpayers  and  justice  to  the  State  all  combine  to 
indicate  that  such  was  the  legislative  purpose. 

Since  writing  the  foregoing  opinion  the  United  States 
Supreme  Court  in  the  cases  of  Ooodrich  v.  Edwards  (255  U.  S. 
527)  and  Walsh  v.  Brewster  (Id.  536)  has  without  refer^ce  to 
constitutional  requirements  construed  the  Federal  statute  as 
the  State  statute  is  here  construed. 

The  determination  should  be  annulled,  with  fifty  dollars 
costs  and  disbursements,   and  proceeding    remitted  to    the 
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Comptroller  to  adjust  the  tax  on  the  basis  of  the  relator's 
contention. 

All  concur. 

Determination  annulled,  with  fifty  dollars  costs  and  dis- 
bursemaits,  and  proceedings  remitted  to  the  Comptroller  to 
adjust  the  tax  on  the  basis  of  the  relator's  contention. 


William  Pemberton,  Respondent,  v.  The  Citt  of  Albany, 
Appellant,  Impleaded  with  Standard  Oil  Company  of 
New  York,  Defendant. 

Third  Department,  May  4,  1921. 

Moicipal  oorporations  —  iMgUgene*  —  action  against  etty  to  roootar 
damage  to  automobile  whieb  ilddded  on  freshly  oiled  street  — 
trial  —  Judgment  reversed  and  new  trial  granted  tor  errors  in 
charge. 

la  an  aotion  against  a  eity  and  an  oil  company  to  recover  damages  to 
plaintiff's  automobile  which  skidded  on  a  freshly  oiled  street  and  collided 
with  another  automobile,  based  on  the  act  of  said  oil  company  under  a 
contract  with  the  city,  in  applying  an  unusual  quantity  of  liquid  tar  to  the 
street,  the  failure  to  cover  the  same  with  sand  or  gravel,  and  the  failure 
to  leave  a  space  for  automobiles  to  pass  around  the  tar,  held,  that  a 
judgment  in  favor  of  the  plaintiff  should  be  reversed  and  a  new  trial 
granted  tor  errors  in  instructions  to  the  jury  and  refusal  to  charge  as 
requested  by  defendant. 

WooDWABD,  J.,  and  John  M.  KsLiiOaa,  P.  J.,  dissent,  with  opinion. 

Appcal  by  the  defendant,  The  City  of  Albany,  from  a 
judgment  of  the  County  Court  of  Albany  county  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Albany  on  the  26th  day  of  July,  1920,  upon  the 
verdict  of  a  jury  for  $120,  and  also  from  an  order  entered 
in  said  clerk's  office  on  or  about  the  same  day  denying 
said  defendant's  motion  tb  set  aside  the  verdict  and  for  a 
new  trial  made  upon  the  minutes. 

Arthur  L.  Andrews  [John  /.  McManus  of  counsel],  for  the 
appellant. 

Henry  J.  Crawford,  for  the  respondent. 
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OOCHRANE,  J.: 

The  complaint  specifies  three  grounds  of  negligenoe,  vis.: 
(1)  The  apphcation  to  the  highway  of  an  unusual  quantity 
of  hquid  tar  or  road  material;  (2)  failure  to  cover  the  same 
with  sand  or  gravel;  and  (3)  failure  to  ieftve  a  space  for 
automobiles  to  pass  around  said  tar  or  road  material.  There 
is  no  allegation  of  negligence  because  of  the  absence  of  signs 
or  warnings  on  the  highway.  The  court  nevertheless  refused 
to  charge  the  jury  as  requested  by  the  city  of  Albany  that 
there  could  be  no  recovery  against  the  city  because  of  the 
absence  of  such  signs  or  warnings.  The  court  did  charge, 
however,  that  the  other  defendant,  the  Standard  Oil  Com- 
pany, was  not  hable  because  of  such  omission,  thereby  emphar 
sizing  in  the  minds  of  the  jury  that  they  might  find  the  city 
negligent  because  thereof.  Nothing  is  more  &inly  established 
than  that  a  recovery  must  be  secwtyium  oiEkgata  et  probaia. 
That  rule  clearly  has  been  violated  and  it  seems  to  me  it 
cannot  be  said  that  such  violation  of  the  rule  has  not  produced 
the  verdict  against  this  appellant.  There  is  absolutely  no 
evidence  charging  the  city  with  negligence  because  too 
much  of  the  slippery  material  was  used  and  in  respect  to  the 
other  grounds  of  negligence  specified  in  the  complaint  the 
evidence  against  the  city  is  not  so  preponderating  in  favor 
<rf  the*  plaintiff  that  a  substantial  error  in  the  charge  to  the 
jury  may  be  overlooked.  The  jury  may  very  well  have 
found  from  the  evidence  that  if  the  slippery  matmal  had  not 
been  excessively  apphed  by  the  Standard  Oil  Company  there 
would  have  been  no  obligation  on  the  part  of  the  city  to 
purchase  sand  or  gravel  for  the  protection  of  travelers  but  at 
the  same  time  may  have  concluded  that  the  city  should  have 
lighted  or  guarded  the  street  and  thus  under  the  charge  of  the 
court  the  city  may  have  been  held  liable  for  neglig^ice  not 
alleged  in  the  complaint. 

The  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event. 

Van  Kirk,  J.,  concurs;  Woodward,  J.,  dissents,  with  an 
opinion,  in  which  John  M.  Kellogg,  P.  J.,  concurs. 
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KiLEY,  J.: 

This  action  was  commenced  in  December,  1918,  against  the 
defendant,  the  city  of  Albany,  and  against  the  Standard  Oil 
C!ompany  of  New  York.  For  a  complaint  against  the  defend^ 
ants,  the  plaintiff  alleges  in  his  complaint  that  the  defendants, 
on  the  30th  of  July,  1918,  covered  the  entire  surface  of  the 
Southern  boulevard,  a  street  in  said  city,  with  a  great  and 
unusual  quantity  of  hquid  tar  or  road  material,  to  the  depth 
of  nearly  an  inch;  that  it  did  not  cover  it  with  sand  or  gravel; 
that  it  left  no  spaSbe  imtarred,  for  automobiles  to  pass  over 
said  street,  and  by  reason  thereof  automobiles  going  upon 
said  street  would  be  likely  to  shp  and  skid,  and  that  the 
plaintiff's  automobile  did,  on  said  30th  day  of  July,  1918, 
slip  and  skid,  colhding  with  the  automobile  of  another  person 
(Harry  J.  Laut)  and  causing  damage  to  plaintiff's  car.  The 
plaintiff  had  a  verdict  against  the  defendants,  the  city  of 
Albany  and  the  Standard  Oil  Company;  this  is  a  companion 
case  to  LaiU  v.  City  of  Albany ^  and  arose  out  of  the  same 
aeddent.  Plaintiff  had  judgment  which  was  appealed  to  and 
decided  by  this  coiurt  at  a  previous  term.  (191  App.  Div. 
753.)  In  that  case  plaintiff  had  a  verdict  against  both  defend- 
ants and  upon  such  appeal  we  reversed  the  judgment.  Our 
reversal  was  based  upon  errors  in  the  reception  of  evidence 
and  in  the  charge  of  the  court  to  the  jury;  we  held  that  the 
defendant  the  Standard  Oil  Company  was  an  independent 
contractor  and,  therefore,  not  Uable.  The  decision  upon  appeal 
was  not  lumnimous.  Thet  contrary  view  beii^  that  the  city 
was  liable  whether  the  Standard  Oil  Company  was  or  was 
not  an  independent  contractor,  and  that  notice,  actual  or 
constructive  to  the  city,  was  not  necessary  to  hold  it  liable, 
citing  Minion  v.  City  of  Syracuse  (172  App.  Div.  39).  That 
decision  was  based  upon  the  existing  relation  of  master  and 
servant.  Here  the  court  set  aside  the  judgment  as  against 
the  Standard  Oil  Company  upon  the  ground  it  was  an  inde- 
pendent contractor;  that  def aidant  being  eliminated  we  are 
called  upon  to  consider  how  the  appellant  is  affected  and 
whether  any  of  its  rights  have  been  violated.  So  far  as 
holding  the  defendant  city  liable  for  any  n^igent  act  of  its 
codefendant,  it  cannot  be  done  in  this  case;  the  codefendant 
App.  Div.—  Vol.  CXCVI.        53 
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having  been  exonerated,  it  settles  the  question  as  to  any 
alleged  negligence  of  the  Standard  Oil  Company.  {Pangbum 
V.  Bmck  Motor  Company,  211  N.  Y.  228.)  The  dty  owed  a 
duty  to  the  traveling  public  to  keep  its  streets  in  a  safe 
condition  for  such  travel.  The  measure  of  its  responsibility 
is  that  ''  it  is  bound  to  exercise  reasonable  diligence  and 
care  to  accomplish  that  end.''  {Turner  v.  City  of  Newburgh, 
109  N.  Y.  301.)  This  rule  when  applied  to  the  appellant 
in  this  case  must  be  applied  as  if  the  obstruction  or  cause 
of  the  damage  had  no  relation  to  the  city  as  an  employer, 
as  if  the  condition  wafi  created  by  some  outside  source.  To 
illustrate;  as  if  some  company  carting  oil  over  the  street  to 
be  spread  in  another  village,  had  had  an  accident  causing 
the  oil  tank  to  burst  and  let  the  oil  out  upon  and  over  the 
street.  With  the  elimination  of  the  Standard  Oil  Company 
as  a  servant  we  have  that  condition,  and  hence  the  wisdom 
and  necessity  of  section  244  of  the  Second  Class  Cities-  Law. 
That  section  applies  to  this  defendant  and  to  the  conditions 
upon  which  this  action  is  based;  if  it  does  not  I  cannot 
conceive  of  any  case  where  it  should  be  apphed.  The  evidence 
is  uncontradicted  that  the  oil  was  put  on  between  three  and 
four  o'clock  in  the  afternoon  of  July  30,  1918,  and  that  this 
accident  happened  between  eight  and  nine  o'clock  the  same 
evening.  It  affirmatively  appears  that  the  defendant  city 
did  not  have  actual  notice  of  any  dangerous  condition,  and 
the  time  was  short  between  the  two  events  to  hold  it  had 
constructive  notice;  but  that  the  city  was  entitled  to  either 
actual  or  constructive  notice  must  be  conceded.  (MacMvUm 
V.  CHy  of  Middletawn,  187  N.  Y.  37;  Cohen  v.  City  of  New 
York,  204  id.  424.)  The  question  of  notice  may  be  for  the 
jury,  but  if  there  is  no  dispute  of  fact  it  is  one  of  law.  The 
trial  court  held  that  in  this  case  the  circumstances  railsed  a 
question  of  fact  for  the  consideration  of  the  jury.  No  fault 
sufficient  to  reverse  a  judgment  could  be  found  with  the  fact 
that  the  question  was  submitted  to  the  jury;  but  the  manner 
of  its  submission  presents  error  which  calls  for  a  reversal  of 
the  judgment.  Attorney  for  appellant  made  the  following 
requests  and  received  the  following  replies:  ''  I  further  ask 
you  to  charge  upon  the  undisputed  ^dence  in  the  case, 
the  defendant,  City  of  Albany, 'had  not  sufficient  actual  notice 
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or  knowledge  of  the  allied  dangerous  condition  of  the  boule- 
vard at  the  place  in  question  at  the  time  of  this  accident  to  be 
given  a  reasonable  time  after  such  notice  and  knowledge 
in  which  to  repair  or  guard  against  the  same.  The  Court: 
I  submit  that  question  to  the  jury."  "  I  further  ask  your 
Honor  to  charge  upon  that  subject,  that  upon  the  undisputed 
evidence  in  the  case  the  time  elapsed  between  the  appli- 
cation of  oil  to  the  boulevard  on  the  30th  of  July,  and  the 
happening  of  this  accident  in  question  was  insufficient  upon 
which  to  base  constructive  notice  to  the  City  of  Albany,  of 
the  condition  alleged  to  be  dangerous,  and  a  reasonable 
time  to  remedy  the  same.  The  Court:  I  so  charge,  but  in 
this  connection  I  also  charge  you  that  it  is  undisputed  that 
Mr.  Bwder,  the  ^ipenntendent  of  parks  in  this  city,  called 
upon  the  Standard  Oil  Company  agent  and  had  a  conversa- 
tion with  him  about  the  application  of  the  oil  on  the  boulevard, 
and  that  this  agent  of  the  company  said  he  would  let  him 
know  when  the  work  would  begin,"  etc.  The  balance  of  that 
particular  paragraph  was  to  the  effect  that  Bender  was  told 
that  the  oil  tank  was  on  the  way.  Appellant's  counsel  excepted 
and  said:  "  I  fiurther  ask  your  Honor  to  charge  in  that  regard 
that  there  was  nothing  in  the  telephone  conversation  just 
;referred  to  by  yom*  Honor,  which  was  any  notice  that  any 
dangerous  condition  existed  upon  the  boulevard,  or  was  apt 
to  be  created  or  apt  to  exist  on  the  boulevard  on  that  day. 
The  Court:  I  will  so  charge  you,  gentlemen;  and  I  also 
charge  you,  however,  that  it  was  notice  to  the  city  that  the 
oil  was  on  its  way  to  the  Southern  Boulevard  to  be  applied. 
And  then  it  is  a  question  for  you  to  determine,  ffuii  (he  city 
had  knowledge  that  oH  was  to  he  appliedy  as  to  whether  or  not 
the  city  negligently  and  carelessly  did  anything  that  it  should 
not  have  done,  or  negligently  or  carelessly  omitted  to  do  some- 
thing which  it  should  have  done."  By  this  charge  the  honor- 
able court  instructed  the  jury  that  while  the  city  did  not  have 
any  knowledge,  either  actual  or  constructive,  that  any  danger- 
ous condition  existed,  yet  it  had  knowledge  that  the  oil  was 
to  be  applied,  and,  therefore,  that  was  sufficient  without 
either  actual  or  constructive  notice;  and  said  to  them,  in  effect, 
that  knowledge  of  the  fact  that  oil  was  to  be  applied  waB 
sufficient  notice  for  the  dty  to  anticipate  and  conclude  that 
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a  dangerous  condition  would  exists  and  solely  by  reason  of 
that  fact.  We  cannot  say  this  was  harmless  error.  The 
coiirt  then  charged  that  there  was  no  evidence  in  the  case 
that  the  defendant  city  of  Albany  authorized  the  application 
of  a  great  or  unusual  quantity  of  road  oil  or  inaterial  to  the 
street  in  question,  on  the  occasion  in  question.  After  such 
charge  what  was  left  of  the  complaint  to  go  to  the  jury? 
Simply  the  allegation  that  the  whole  width  of  the  street  was 
covered  with  oil  and  that  it  had  not  be^i  covered  with  sand 
or  gravel.  The  significance  of  the  last  proposition  depends 
upon  the  truth  of  the  first  proposition.  -The  evidence  is 
overwhelmingly  in  favor  of  the  defendant  that  only  one-half 
of  the  roadbed  was  covered  on  the  afternoon  in  question; 
\mder  such  condition  the  failure  to  put  on  sand  or  gravel  is 
not  even  a  pretext  for  n^ligence.  Evidence  of  the  absence  of 
warnings  was  permitted  to  go  to  the  jury.  The' complaint 
does  not  all^e  such  absence  as  a  ground  of  negligence  and  it 
was  not  a  ground  of  n^ligence.  Under  the  complaint,  aitec 
the  foregoing  eliminations  by  the  court,  the  foundation  for 
the  action  remaining  is,  "  and  without  leaving  any  space 
for  automobiles  to  pass  ov^  said  boulevard  without  passing 
over  and  through  the  said  tar  or  material."  No  question  is 
raised  that  the  oil  used  was  improper  for  the  purpose  usedl 
The  court  had  instructed  the  jury  that  the  appellant  did  not 
authorize  large  or  imusual  quantities;  if  some  of  the  oil  applied 
to  the  right-hand  side  of  the  street  did  run  over  to  the  left 
side  after  such  application,  the  defendant,  not  having  author- 
ized anything  imusual  or  improper,  it  cannot  be  held  that  it 
should  have  anticipated  anything  extraordinary  was  liable 
to  occur.  Under  these  conditions  it  is  doubly  apparent  how 
salutary  the  provisions  of  section  244  of  the  Second  Class 
Cities  Law  are,  in  determining  the  liability  of  municipalities. 
I  favor  reversal  of  the  judgment. 

Van  Kibe,  J.,  concurs. 

Woodward,  J.  (dissenting): 

The  complaint  in  this  action  alleges  that  the  Southern 
boulevard  in  the  city  of  Albany  is  a  public  highway  which 
it  is  the  duty  of  said  city  to  maintain  in  a  reasonably  safe 
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condition  for  public  travel;  that  "  on  or  about  July  30th, 
1918,  the  defendants  negligently  and  carelessly  covered  the 
entire  surface  of  said  boulevard  with  a  great  and  unusual 
quantity  of  hquid  tar,  or  road  material,  to  a  depth  of  nearly 
an  inch,  without  covering  the  said  tar  or  material  with  sand 
or  gravel,  and  without  leaving  any  space  for  automobiles  to 
pass  over  said  boulevard  without  passing  over  and  through  the 
said  tar  or  material,  and  that  the  said  defendants  negligently 
and  carelessly  permitted  the  said  material  to  be  and  remain 
on  the  driveway  (rf  said  boulevard  in  the  manner  aforesaid 
*  *  *  and  in  such  a  manner  as  to  make  it  very  dangerous 
for  automobiles  to  pass  over  the  same;"  that  on  the  said 
thirtieth  day  of  July  the  plaintiff,  without  knowledge  of  the 
condition,  drove  upon  the  said  tar-covered  boulevard;  that 
his  automobile,  running  at  ah  entirely  reasonable  rate  of 
speedy  became  unmanageable  owing  to  the  shppery  condition 
produced  by  the  tar,  and  collided  with  another  automobile 
resulting  in  damages  to  his  automobile.  The  trial  of  the 
action  resulted  in  a  verdict  for  the  plaiAtifif  against  both 
of  the  defendants,  but  the  Standard  Oil  Company  has,  on 
motion,  been  eliminated  from  the  case,  and  the  city  of  Albany 
appeals  from  the  judgment  entered  upon  the  verdict  and 
from  an  order  denying  a  new  trial  on  the  minutes. 

The  case  grew  out  of  the  same  accident  involved  in  the 
case  of  Lavi  v.  City  of  Albany  (191  App.  Div.  753),  and  the 
present  trial  seems  to  have  moved  along  the  lines  indicated 
in  the  opinion  of  the  court  in  that  case.  The  only  question 
upon  which  there  was  any  serious  dispute  in  the  evidence  was 
whether  the  oil  or  tar  covered  the  entire  roadway  and  the 
amount  of  oil  remaining  upon  the  surface.  The  defendant's 
witnesses  testified  that  the  oil  was  of  a  light  quaUty  and 
that  it  was  spread  with  an  apparatus  which  made  it  impossible 
to  produce  more  than  a  Ught  covering,  and  that  only  one- 
half  of  the  roadway  was  covered  even  with  this  light  covering. 
The  plaintiff's  witnesses,  on  the  other  hand,  testified  that 
the  road  was  covered  from  the  grass  on  either  side  of  the 
driveway,  and  that  it  was  of  a  depth  ranging  from  a  quarter 
of  an  inch  to  two  or  three  inches  in  depressions.  Taking  the 
plaintiff's  version  of  the  situation,  there  can  be  no  doubt  that 
a  dangerous  condition  was  created,  and  we  are  of  the  opinion 
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that  this  having  been  due  to  the  affirmative  action  of  the 
city  of  Albany,  through  its  employment  of  the  Standard  Oil 
Company  to  furnish  and  deliver  the  tar  or  road  material  upon 
the  surface  of  the  street,  it  is  not  in  a  position  to  say  that  it 
did  not  have  notice  of  the  danger  which  it  had  thus  created. 

We  have  examined  the  various  errors  suggested  but  we  are 
unable  to  find  any  reason  for  disturbing  the  judgment. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

John  M.  Kellogg,  P.  J.,  concurs. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


Mabgaret  H.  Remington,  Respondent,  v.  William  H. 
Barrett,  as  President  of  the  Adams  Express  Company, 
Appellant. 

FoTirth  Department,  May  4, 1^1. 

Carriers  —  action  against  terminal  carrier  to  recover  for  goods  lost 
in  transportation  —  necessary  proof  —  presuznption  as  to  condition 
of  goods  when  received  by  terminal  carrier  —  Carmack  Amend- 
ment permits  but  does  not  compel  suit  against  initial  carrier  — 
said  amendment  not  limited  to  causes  of  action  then  in  being* 

In  an  action  against  a  terminal  carrier  to  recover  the  value  of  goods  lots 

in  shipment  it  is  not  necessary  to  show  that  the  goods  were  in  the  box  in 

which  they  were  shipped  when  they  were  detivered  to  the  defendant. 
The  pUuntiif  made  out  a  case  by  showing  the  delivery  of  the  goods  to  the 

initiaJL  carrier  in  good  condition  and  that  the  goods  were  not  delivered  by 

the  terminal  carrier. 
Th^re  is  a  presumption  that  the  goods  were  in  the  same  state  when  received 

by  the  terminal  carrier  from  the  initial  carrier  that  they  were  in  when 

delivered  to  the  initial  carrier,  and  the  burden  is  on  the  terminal  carrier 

to  overcome  that  presumption. 
The  Carmack  Amendment  permits  bat  does  not  compel  a  shipper  to  sue 

the  initial  carrier  for  loss  of  goods  in  shipment;  he  may  sue  the  connecting 

or  terminal  carrier. 
The  remedy  or  right  of  action  reserved  by  the  Carmack  Amendment  is  not 

confined  to  causes  of  action  then  in  being. 

Appeal  by  the  defendant,  William  H.  Barrett,  as  president 
of  the  Adams  Express  Company,  from  a   judgment  of  the 
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Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Jefferson  on  the  22d  day  of 
October,  1920,  upon  the  verdict  of  a  jury  rendered  by  direc- 
tion of  the  court,  and  also  from  the  order  directing  a  verdict 
to  be  foimd  by  the  jury  in  favor  of  the  plaintiff  and  from  the 
order  refusing  to  direct  a  verdict  in  favor  of  the  defendant. 

P.  W.  CuUinan  [Harry  Stacy  of  coimsel]  for  the  appellant. 

Harry  C.  Mizen  [Edwin  J.  Mizen  of  counsel],  for  the 
respondent. 

HuBBS,  J.: 

The  plaintiff  delivered  to  the  American  Express  Company, 
at  Newton  Center,  Mass.,  on  January  2,  1918,  a  pasteboard 
box,  securely  wrapped,  containing  a  fur  neckpiece  and  muff 
of  the  value  of  $125,  to  be  shipped  by  express  to  Pemberton, 
N.  J.  The  American  Express  Company  did  not  have  an 
office  at  Pemberton  and  the  furs  were  delivered  by  it  to  the. 
Adams  Express  Company,  which  company  dehvered  the  box 
on  January  sixteenth.  At  the  time  it  was  delivered  there 
was  a  hole  in  it  and  the  furs  were  gone. 

This  action  was  brought  by  the  plaintiff  against  the  Adams 
Express  Company,  the  terminal  carrier,  to  recover  the  value 
of  the  furs,  alleging  in  the  complaint  that  the  furs  were  lost 
in  transit  through  the  negligence  of  the  defendant.  The  answer 
is  substantially  a  general  denial.  The  plaintiff  proved  the 
delivery  of  the  furs  to  the  American  Express  Company  and 
offered  evidence  as  to  the  condition  which  they  were  in  and 
the  manner  in  which  they  were  packed,  the  uniform  express 
receipt,  that  the  goods  were  not  in  the  box  when  it  was  delivered 
and  the  value  of  the  goods.  At  the  close  of  the  plaintiff's 
evidence  the  defendant  made  a  motion  for  a  nonsuit  which 
was  denied.  The  defendant  then  rested  and  the  plaintiff 
moved  for  a  directed  verdict.  The  defendant's  counsel  said 
that  he  did  not  desire  to  have  any  question  submitted  to  the 
jury.    A  verdict  was  directed  for  the  plaintiff. 

Upon  this  appeal  the  appellant  urges  three  points:  First,  that 
the  package  was  so  insecure  that  the  plaintiff  was  guilty  of 
contributory  negligence  in  sending  it.  There  is  no  force  in 
such  contention,  as  there  is  no  evidence  to  sustain  it.  Second, 
the  appellant  urges  that  there  is  no  evidence  that  the  furs 
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were  in*  the  box  when  it  was  delivered  by  the  Ammcan  Express 
Company  to  the  Adams  Express  Company,  that  is,  that  the 
plaintiff  failed  to  show  that  the  defendant  ever  rec^ved  the 
furs  and,  therefore,  that  the  nonsuit  should  have  been  granted. 
This  point  is  without  force.  The  law  seems  to  be  well  settled 
in  this  State  that  where  goods  are  delivered  to  an  initial 
carrier  to  be  shipped  over  the  lines  of  a  connecting  carrier  and 
are  lost  during  transportation,  and  the  action  is  brought 
against  the  connecting  carrier,  the  plaintiff  makes  out  a  case 
by  showing  the  delivery  of  the  goods  to  the  initial  carrier 
in  good  condition  and  that  they  were  delivered  by  the  con- 
necting carrier  in  a  damaged  condition  or  were  lost.  Th&cB 
is  a  presumption  of  law  that  the  goods  were  in  the  same  state 
when  received  by  .the  connecting  carrier  from  the  initial 
carrier  that  they  were  in  when  deUvered  to  the  initial  cfurier, 
and  the  burden  is  cast  upon  the  connecting  carrier  to  overcome 
that  presumption.  {BerkowUz  v.  Chicago^  MUwavkee  &  SL 
Paul  R.  Co.,  109  App.  Div.  878;  10  C.  J^  556,  §  924,  and 
cases  cited.) 

Appellant's  third  point  is  that  the  action  could  not  be 
maintained  against  the  terminal  carrier  but  that  it  should  have 
been  brought  against  the  initial  carrier  as  the  shipment  was  an 
interstate  commerce  shipment  and  controlled  by  the  Carmack 
Amendment  to  the  Hepburn  Bill,  amending  the  Interstate  Com- 
merce Act.  (See  34  U.  S.  Stat,  at  Large,  593,  595,  §  7,  amdg. 
24  id.  386,  §  20.  See,  also,  34  id.  838,  Res.  No.  47,  and  First 
and  Second  Cummins  Amendments,  being  38  U.  S.  Stat,  at 
Large,  1196,  1197,  chap.  176,  and  39  id.  441,  442,  chap.  301.) 
Under  the  common  law,  in  an  action  against  a  carrier  for 
loss  or  damage  to  goods  shipped,  in  case  the  goods  passed 
over  the  lines  of  more  than  one  carrier  the  plaintiff  took 
the  chance  of  suing  the  right  carrier  and  only  the  carrier 
who  was  neghgent  was  liable  for  the  damage*  That  resulted 
in  great  expense,  confusion  and  hardship,  as  it  was  difficult 
in  the  case  of  loss  or  damage  to  goods  shipped  over  the  lines 
of  several  carriers  to  locate  the  carrier  who  was  at  fault,  and 
even  if  that  were  possible  that  carrier  might  reside  in  a  juris- 
diction different  from  that  of  the  person  suffering  the  loss. 
To  correct  this  unsatisfactory  condition  the  Carmack  Amend- 
ment was  passed  which  provided  in  substance  that  in  a  case 
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of  that  kind  the  action  might  be  brought  against  the  initial 
carrier  for  any  loss  suffered  during  the  dwpment  of  the  goods, 
whether  it  occurred  on  the  line  of  the  initial  carrier  or  on  the 
line  of  some  connecting  carrier,  leaving  to  the  initial  carrier 
the  adjustment  of  the  equities  between  itself  and  the  con- 
necting carriers.  The  Carmack  Amendment  contains  the  fol- 
lowing proviso:  "  Provided j  That  nothing  in  this  section  shall 
deprive  any  holder  of  such  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  action  which  he  has  under  existing  law." 
Prior  to  the  making  of  the  shipment  herein  the  phraseology  of 
the  Carmack  Amendment  had  been  changed  by  the  First 
Cummins  Amendment  (38  U.  S.  Stat,  at  Large,  1196,  1197, 
chap.  176)  as  follows:  '^  Provided,  jurther^  That  nothing  in  this 
section  shall  deprive  any  holder  of  such  receipt  or  bill  of  Jading 
of  any  remedy  or  right  of  action  which  he  has  under  the  existing 
law."  The  Second  Cummins  Amendment  (39  U.  S.  Stat,  at 
Large,  441,  442,  chap.  301)  had  also  provided  that  the  pro- 
visions of  the  statute  respecting  liability  for  full  actual  loss, 
damage  or  injury,  shall  not  apply  to  passenger  baggage  and 
shipments  of  property  except  ordinary  live  stock  if  rates  shall 
be  based  on  declared  values.  Under  the  above  quoted  .  pro- 
vision it  has  been  held  repeatedly  that  one  suffering  damage 
through  the  negligence  of  a  carrier  could  sue  either  the  initial 
carrier  or  the  connecting  carrier  whose  negligence  caused  the 
loss.  (10  C.  J.  543;  Georgia,  Florida  &  Alabama  Railway  v. 
Bliah  Co.,  241  U.  S.  190;  60  Law.  Ed.  948;  Pacific  Coast 
Borax  Co.  v.  Shippers  Navigation  Co.,  108  Misc.  Rep.  198.) 

There  is  no  force  in  the  appellant's  argument  that  the 
right  reserved  by  the  Carmack  Amendment  of  any  remedy 
or  right  of  action  existing  before  the  passage  of  that  amendment 
related  only  to  causes  of  action  then  in  being.  It  was  clearly 
the  intent  of  the  statute  to  reserve  the  right  to  the  common- 
law  action,  whether  existing  at  the  time  of  the  amendment 
or  that  might  arise  thereafter,  and  the  authorities  above 
cited  clearly  establish  that  proposition. 

I  can  find  no  error  in  the  case  requiring  a  reversal.  I  recom- 
mend, therefore,  that  the  judgment  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed,  with  costs. 
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Oliver    Cabana,    Jr.,    Appellant,    v.    Holstein-Friesian 
Association  op  America,  and  Others,  Respondents. 

Fourth  Department,  May  4,  1921. 

Gorporations  —  xnaznbenhlp  oorporationii  —  by-lawi  part  of  con- 
tract of  mcxnbanhip  —  by-law  providinir  tribunal  #or  cancdint 
advanced  registry  certificate  of  cattle  of  meniben  —  procedure 
by  board  of  directors  —  notice  and  opportunity  to  be  heard  neces- 
sary —  member  must  exhaust  remedies  within  corporation  before 
appeal  to  courts  —  suit  to  restrain  corporation  from  canceling 
certificates  of  advanced  registry  —  provision  in  Judgment  that 
board  of  directors  need  not  confine  itself  to  oommourlaw  evidence 
improper  —  court  will  not  pass  on  title  of  directors  to  ofiice  in 
suit  in  equity. 

A  member  of  a  memberBhip  oorporation  makas  the  by-laws  thereof  a  part 
of  his  oontract  of  membership  and  becomes  bound  by  them. 

The  defendant,  a  membership  oorporation,  was  organized  for  the  purpose 
of  improviDg  the  breed  of  HolBtein-Friesian  cattle,  and  had  adopted  a 
system  of  rules  for  advanced  registry  as  a  privilege  to  its  members 
following  oertain  prescribed  tests.  In  that  oomieotion  it  was  provided  by 
its  by-laws  that  if  a  test  had  been  pieeviottsly  accepted  for  advanced 
registry  the  superintendent  "  or  the  Board  of  Directors  may  eanoel  such 
aoceptanoe  and  oertifioate,  and  in  all  such  matters  his  decision  shall  be 
final."  In  a  suit  to  restrain  the  defendant  from  canceling  certificates 
of  advanced  registry,  hdd,  that  said  by-law  provided  a  tribunal  with  power 
to  oancel  an  advanced  registry  certificate  if  satisfied  that  there  had  been 
dishonesty  or  improper  practices  in  making  the  test. 

The  grant  of  the  power  to  the  board  of  directors  carried  with  it  by  neoesaary 
implication  the  law  applicable  to  the  exercise  of  such  power  and  the 
procedure  to  be  followed  by  the  board  of  directors. 

The  board  of  directors  can  only  exercise  its  power  and  authority  on  notice 
given  and  an  opportunity  to  be  heard. 

The  plaintiff  was  bound  to  exhaust  his  remedies  within  the  defendant  cor- 
poration before  he  could  appeal  to  the  courts  for  relief,  even  though  the 
action  of  the  corporation  might  deixrive  him  of  valuable  property  rights. 

The  provision  in  the  judgment  to  the  effect  that  a  fair  and  impartial  trial 
does  not  necessarily  confine  the  board  of  directors  to  the  receiving  of 
common-law  evidence,  should  be  stricken  out  as  it  passes  on  a  question 
in  advance  which  may  not  arise. 

In  such  a  suit  the  court  will  not  pass  on  the  question  whether  the  said 
directors  were  legally  elected,  since  it  is  a  collateral  matter  depending  on 
legs!  principles  and  not  a  matter  for  equitable  consideration. 

The  fact  that  the  court  acquired  jurisdiction  of  the  case  on  equitable  groundu 
does  not  require  it  to  determine  the  collateral  question  of  title  to  office. 
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Appeal  by  the  plaintiff,  Oliver  Cabana,  Jr.,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in 
the  ofl5oe  of  the  clerk  of  the  county  of  Erie  on  the  1st  day 
of  July,  1920,  upon  the  decision  of  the  court  rendered  after 
a  trial  at  the  Erie  Special  Term. 

The  judgment  adjudged  that  the  board  of  directors  of  the 
defendant  association  had  authority  to  cancel  the  advanced 
registry  certificates  of  the  records  of  the  plaintiff's  cattle  after  a 
hearing  conducted  as  provided  in  said  judgment  and  it  enjoined 
the  defendant  association,  its  officers  and  directors,  from  cancel- 
ing said  certificates  except  after  a  hearing  conducted  as  pro- 
vided in  said  judgment.  It  also  adjudged ''  that  in  this  collat- 
eral proceeding  the  court  will  not  determine  the  validity  of 
the  election  of  the  directors,  the  executive  committee,  and  of 
the  officers  of  the  defendant  association."  The  plaintiff  is  the 
only  party  who  appeals  from  said  judgment  and  he  appeals 
only  from  such  parts  of  said  judgment  as  provide: 

First  That  the  board  of  directors  of  the  defendant  asso- 
ciation is  the  proper  tribunal  to  determine  the  validity  of  the 
advanced  r^istry  records  of  the  plaintiff's  cattle. 

Second.  That  a  fair  and  impartial  trial  by  said  board  of 
directors  does  not  necessarily  confine  the  board  to  the  receiving 
of  conmion-law  evidence. 

Third.  That  the  court  in  this  action  will  not  determine 
the  validity  of  the  election  of  the  directors,  the  executive 
committee  and  of  the  officers  of  the  defendant  association. 

Devoe  P.  Hodson  and  Penney  y  Killeen  &  Nye,  attorneys 
[Henry  W.  Killeen^  Daniel  J.  Kenefick,  Devoe  P.  Hodson 
and  John  A.  Kelly  of  counsel],  for  the  appellant. 

KeUogg  &  Van  Hoesen,  attorneys  [0.  U.  KeUogg,  L.  L. 
Babcock  and  C.  M.  Horn  of  counsel],  for  the  respondmts 
Holstein-Friesian  Association  of  America  and  others. 

HuBBS,  J.: 

The  respondent  is  a  record  association,  maintaining  and 
publishing  a  herd  book  for  the  recording  of  the  pedigrees  of 
Holstein  cattle.  It  also  maintains  a  system  of  additional 
registration  of  apimafe.  alr^uiy  registered  in  the  herd  book. 
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The  additional  registration  of  animals  is  kept  in  a  record  known 
as  the  advanced  registry,  and  the  right  or  privilege  of  having 
an  animal  listed  in  the  advanced  registry  is  governed  by 
rules  and  r^ulations  prescribed  by  the  board  of  directors. 
The  right  to  have  an  animal  roistered  in  the  advanced  registry 
is  based  upon  the  animal's  performance  in  the  production  of 
milk  and  butter  fat. 

The  respondent  is  a  membership  corporation,  reincorporated 
under  the  present  Membership  C!orporations  Law  for  the  pur- 
poses specified  in  and  as  created  by  chapter  333  of  the  Laws 
of  1885  of  the  State  of  New  York,  consolidating  the  Holstein 
Breeders  Association  of  America,  formed  by  chapter  447  of  the 
Laws  of  1880,  and  the  Dutch-Friesian  Herd  Book  Association 
of  America,  formed  by  chapter  207  of  the  Laws  of  1882.  It 
'^  is  a  non-stock  corporation,  and  has  no  capital  stock  or  stock- 
holders; *  *  *  it  is  not  organized  for  pecuniary  profit  and 
pays  no  dividends  to  its  members;  *  *  *  it  is  national 
in  its  character  and  a  lai^e  majority  of  its  members  are  resi- 
dents of  States  other  than  of  the  State  of  New  York,  and  its 
operations  are  not  and  were  never  intended  to  be  confined  to 
the  boundaries  of  the  State  of  New  York."  Its  charter  declares 
its  purposes  to  be: ''  Improving  the  breed  of  Holstein-Frieeian 
cattle;  ascertaining,  preserving  and  disseminating,  as  provided 
in  its  By-Laws,  all  useful  information  and  facts  as  to  their  pedi- 
grees and  desirable  qualities  and  the  distinguishing  character- 
istics of  the  best  specimens,  and  preparing,  publishing  and 
supplying  all  necessary  volumes  of  the  Holstein-Friesian  Herd 
Book  and  generally  for  promoting  and  securing  the  best  inter- 
ests of  the  importers,  breeders  and  owners  of  said  cattle  and 
thereby  the  public  generally." 

The  association  adopted  a  system  of  rules  of  advanced 
registry,  r^ulating  the  manner  of  conducting  and  supervising 
the  tests  of  animals  for  admission  upon  its  records,  which 
system  was  known  as  the  rules  of  advanced  registry.  Rule  VI, 
section  13,  provided:  ^'  The  acceptance  of  test  -for  advanced 
r^istration  rests  in  the  discretion  of  the  Association,  and  is 
not  a  matter  of  right  accorded  to  members,  but  is  a  privil^e 
to  be  granted  or  refused  in  the  discretion  of  the  Supaintendait 
of  Advanced  R^justry  or  the  Board  of  Directors." 

Such  rules  also  required  that  a  person  who  desired  a  record 
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of  any  cow  entered  in  the  record  of  advanced  registry  should 
apply  for  permission  to  test  the  cow  upon  blanks  furnished 
by  the  superintendent  of  advanced  registry,  which  blanks 
provided  that  the  application  was  subject  to  all  existing 
rules  and  by-laws  of  the  association.  Permits  to  make  tests 
were  issued  by  the  superintendent  and  the  tests  were  made 
under  the  rules  and  by-laws  of  the  association.  After  they 
were  made,  the  owner  of  the  cow  applied  to  the  superintendent 
for  its  admission  to  advanced  registry  in  a  sworn  statement 
made  by  the  owner  and  the  inspector  who  made  the  tests. 
Such  application  contained  the  following  statement:  "  All 
rules  of  the  Holstein-Friesian  Association  covering  the  tbst 
of  the  above  cow  have  been  complied  with,  all  information 
given  concerning  her  is  correct,  and  this  application  is  made 
subject  to  all  existing  Rules  and  By-Laws  of  the  Association." 
The  appellant  became  a  member  of  the  association  in  the 
year  1913  and  commenced  making  official  tests  of  cows. 
Charles  E.  Cole  was  employed  by  the  appellant  as  herdsman, 
made  unusually  high  records  with  the  cows  tested  by  him 
and  received  from  the  appellant  a  bonus  for  high  records. 
The  appellant  did  a  large  business,  selling  over  880  head  of 
cattle  in  four  years  for  $1,750,000.  In  December,  1918,  Cole 
left  the  appellant's  employ  and  started  in  business  for  himself. 
The  records  which  his  cows  established  created  suspicion  and 
he  finally  made  a  written  confession  to  the  effect  that  the  tests 
which  he  had  conducted  were  fraudulent,  that  he  had  secretly 
injected  into  the  milk  from  the  cows  being  tested,  hot  water 
and  cream  from  a  rubber  bag  concealed  under  his  clothing. 
He  stated  in  such  written  confession  that  he  had  used  the 
same  method  in  testing  the  cows  of  the  appellant  while  in  his 
employ.  The  executive  committee  of  the  board  of  directors 
of  the  respondent  association  started  to  make  an  investigation. 
Cole  then  made  an  affidavit  retracting  his  confession.  The 
appellant,  with  his  counsel,  appeared  before  the  executive 
committee  of  the  respondent  association  and  presented  Cole^s 
affidavit  retracting  the  statements  he  had  made  in  his  con- 
fession. The  appellant's  coimsel  also  presented  a  statement 
signed  by  the  appellant  and  others,  reading  in  part  as  follows: 
"  We  demand  a  public  hearing  upon  the  question  of  the  truth 
of  Cole's  alleged  confessions  at  which  all  parties  interested  may 


Digitized  by 


Googk 


846        Cabana  v.  Holstein-Fbiesian  Association. 

Fourth  Department,  May,  1921.  [Vol.  196 

appear  and  produce  evidence  and  cross  examine  witnesses. 
Any  cancellation  in  the  absence  of  such  a  hearing  will  irreparably 
damage  our  property  interests  and  our  reputation.'' 

Thereafter  the  secretary  of  the  respondent  association 
prepared  and  mailed  to  the  appellant  and  others  who  signed 
the  demand  for  a  public  hearing  a  notice  of  a  full  meeting 
of  the  board  of  directors  at  which  a  public  hearing  would  be 
held  for  the  presentation  of  any  evidence  that  any  party 
desired  to  present.  Before  the  date  of  the  meeting  of  the 
board  of  directors  the  appellant  commenced  this  action  for 
an  injunction  restraining  the  defendant  from  canceling  the 
records  of  his  cattle,  the  complaint  alleging,  in  substance: 

1.  That  the  defendant's  officers  were  elected  at  meetings 
held  outside  of  the  State  of  New  York  and  for  that  reason  they 
were  not  lawfully  elected. 

2.  That  the  certificate  increasing  the  number  of  directors 
to  sixteen  was  not  filed  until  July  16,  1919,  and  that  such 
directors  could  not  legally  act  until  the  filing  of  the  certificate. 

3.  That  the  executive  committee  was  not  making  a  fair  and 
impartial  investigation;  that  the  committee  was  prejudiced 
and  had  prejudged  his  records,  and  had  determined  that  they 
were  fraudulent,  arid  thait  it  intended  to  convoke  the  board 
of  directors  to  procurfe  the  cancellation  of  his  records. 

4;  That  if  his  records  were  canceled  property  of  great  value 
would  be  destroyed,  and  that  such  action  would  result  in 
a  multiplicity  of  suits  against  him,  and  his  good  name  as  a  man 
and  a  breeder  would  be  irreparably  injured. 

5.  That  he  had^no  adequate  remedy  at  law. 

The  answer,  in  substance,  alleged  as  follows: 

1.  That  the  legality  of  the  election  of  the  officers  of  the 
association  could  not  be  tested  in  this  action. 

2.  That  the  executive  committee  was  in  good  faith  making 
a  fair  and  impartial  investigation  and  that  the  plaintiff  had 
not  exhausted  the  remedies  aflforded  him  by  the  by-laws  of 
the  association. 

3.  That  the  plaintiff,  by  participating  in  the  meetings  held 
outside  of  the  State  and  by  his  dealings  with  the  association, 
and  its  officers,  and  by  demanding  a  public  hearing  as  to  the 
truth  of  Cole's  confession,  was  estopped  from  questioning  the 
right  of  the  association  to  hold  its  meetings  outside  the  State, 
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and  from  queBtioning  the  l^ality  of  the  election  of  its  officers 
or  of  its  right  to  cancel  the  records. 

The  foregoing  statement  of  facts  is  sufficient  for  the  purpose 
of  making  the  determination  which  we  think  should  be  made 
in  this  case.  The  facts  are  more  fully  set  forth  in  the  able 
and  exhaustive  opinion  delivered  at  the  Special  Term*  and 
reported  in  112  Miscellaneous  Reports,  262. 

When  the  appellant  became  a  member  of  the  respondent 
association  there  was  in  existence  and  ever  since  has  been 
a  by-law  adopted  by  the  board  of  directors,  known  as  sub- 
division 11  of  rule  VI,  which  provided  as  follows:  "  But  no 
tests  of  cows  shall  be  accepted  for  the  Advanced  Register 
by  the  Superintendent  unless  he  shall  be  satisfied  that  such 
tests  have  been  in  all  things  fairly  and  honestly  conducted 
and  that  the  rules  of  the  Association  have  been  complied  with. 
If  the  Superintendent  shall  be  satisfied. that  any  dishonest  or 
improper  practice  in  connection  with  the  making  of  any  test 
has  been  employed,  or  a  reasonable  suspicion  thereof  exists, 
he  may  reject  such  test,  or  if  the  same  has  been  previously 
accepted  by  the  issuing  of  a  o^ificate  therefor,  he  or  the 
Board  of  Directors  may  cancel  such  acceptance  and  certificate, 
and  in  all  such  matters  his  decision  shall  be  final." 

The  first  part  of  the  subdivision  prescribes  a  course  of  action 
for  the  superintendent  prior  to  the  acc^tance  of  a  test  and 
the  issuance  of  a  certificate,  and  prescribes  when  the  super- 
intendent may  reject  a  test.  The  second  part  provides  that 
the  board  of  directors  may  cancel  an  acceptance  and  the 
certificate  issued  thereon.  Upon  becoming  a  member  of  the 
association  the  appellant  made  such  by*law  a  part  of  his 
contract  of  membership  and  became  boimd  by  it.  That  was 
the  contract  which  he  made  when  he  became  a  member. 
{Matter  of  Haebler  v.  N.  Y.  Produce  Exchange,  149  N.  Y. 
414, 427 ;  National  League  qf  Commission  Merchants  v.  Homung, 
148  App.  Div.  365,  361.) 

However,  the  appellant  contends  that  the  constitution  and 
by-laws  of  the  respondent  association  did  not  provide  a  tribunal 
and  prescribe  the  procedure  for  canceling  an  advanced  registry 
certificate  and  that,  therefore,  the  only  way  that  such  a 
certificate  can  be  legally  canceled  is  by  a  proceeding  in  a  court 
of  competent  jurisdiction.    We  think  that  subdivision  11  of 
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rule  VI  did,  when  fairly  read,  provide  a  tribunal  with  power 
to  cancel  an  advanced  registry  certificate.  The  subdivision 
states,  clearly,  that  "  the  Board  of  Directors  may  cancel  such 
acceptance  and  certificate,"  and  it  would  seem  to  be  fairly 
within  the  meaning  of  said  subdivision  to  say  that  the  board 
of  directors  could,  if  satisfied  that  there  had  been  dishonesty 
or  improper  practices  employed  in  making  any  test,  cancel 
the  acceptance  of  the  test  and  the  certificate  issued  thereon. 
Assume,  however,  that  said  subdivision  gives  the  board  of 
directors  power  to  cancel  an  acceptance  and  the  certificate 
issued  thereon  but  does  not  state  upon  what  grounds  such 
acceptance  and  certificate  may  be  canceled.  The  result 
would  be  the  same  in  the  case  at  bar,  where  it  is  charged  that 
the  acceptance  was  signed  and  the  certificate  issued  as  a  result 
of  fraud.  If  the  board  of  directors  has  authority  imd^  any 
circumstances  to  cancel  an  acceptance  and  certificate,  as 
such  by-law  says  it  has,  then,  clearly,  it  would  have  authority 
to  cancel  in  a  case  where  the  acceptance  was  signed  and  the 
certificate  was  issued  upon  a  f  raudiUent  test  and  application  — 
upon  an  allied  test  which  in  fact  was  no  test  at  all  and  upon 
an  application  which  was  false  and  fraudulent. 

It  is  true  that  the  constitution  and  by-laws  of  the  respondent 
do  not  prescribe  the  procedure  to  be  followed  by  the  board 
of  directors  in  canceUng  an  advanced  registry  certificate. 
The  grant  of  the  power  to  the  board  of  directors  carried  with 
it,  by  necessary  implication,  the  law  applicable  to  the  exercise 
of  such  power,  and  the  board  could  exercise  such  power  only 
in  accordaiice  with  the  law  which  is  read  into  the  grant  of 
the  'power,  as  truly  and  fuUy  as  though  set  out  at  length. 
The  board  can  only  exercise  its  power  and  authority  in  accord- 
ance with  the  "  law  of  the  land  "  or  "  by  due  process  of  law," 
which  means,  in  a  proceeding  to  cancel  a  certificate,  that  there 
must  be  given  notice  of  the  proceeding  with  an  opportunity 
to  be  heard.  {Williamson  v.  Randolphy  48  Misc.  Rep.  96; 
People  ex  rel  Loughran  v.  Flynn,  110  App.  Div.  279,  291; 
afifd.,  184  N.  Y.  579.) 

In  the  case  of  People  ex  rel  Meads  v.  McDorumgh  (8  App. 
Div.  591)  the  action  was  brought  to  compel  the  defendant, 
a  fraternal  society,  to  restore  the  relator  to  membership,  upon 
the  ground  that  he  had  been  illegally  expelled.    Mr.  Justice 
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Vann,  speaking  for  the  court,  said:  "  The  relator  was  entitled 
to  a  fair  trial,  after  due  notice,  before  an  impartial  tribunal, 
and  as  the  method  of  procedure  was  not  regulated  by  the  laws 
of  (he  association,  it  should  be  analogous  to  that  observed  in 
ordinary  judicial  proceedings^  so  far,  at  least,  as  to  promote 
substantial  justice^  The  court,  at  Special  Term,  has  defined 
what  shall  be  deemed  /'  due  process  of  law  "  upon  the  hearing 
before  the  board  of  directors;  none  of  the  parties  have  appealed 
from  such  determination  except  the  appellant;  and  he  appeals 
only  from  the  provision  that  hearsay  evidence  may  be  received 
upon  such  hearing.  Such  determination,  therefore,  provides 
the  procedure  for  such  hearing. 

It  is  urged  by  the  appellant  that  even  though  the  board  of 
directors,  by  subdivision  11  of  rule  VI  attempted  to  establish 
a  tribunal  by  which  the  validity  of  an  acceptance  of  a  test 
and  of  the  certificate  issued  thereon  could  be  determined, 
and  even  though  the  law  supplies  the  rules  of  procedure,  still 
said  subdivision  11  of  rule  VI  is  void  and  illegal  because  it  is 
against  pubUc  policy  for  the  reason  that  it  attempts  to  deprive 
the  court  of  jurisdiction  by  providing  that  the  decision  of  the 
board  of  directors  shall  be  final.  As  we  read  subdivision  11, 
it  does  not  provide  that  the  decision  of  the  board  of  directors 
shall  be  final.  The  words  of  said  subdivision  '^  and  in  all  such 
matters  his  decision  shall  be  final ''  refer  to  the  superintendent 
and  attempt  to  make  his  decisions  final,  but  they  do  not  refer 
to  the  action  of  the  board  of  directors.  The  judgment  of  the 
Special  Term  herein  enjoins  and  restrains  the  superintendent 
and  all  other  officers  of  the  respondent  from  canceling  the 
appellant's  certificates  except  after  a  hearing  conducted  by 
the  board  of  directors  and  none  of  the  parties  herein  have 
appealed  from  such  provision  of  the  judgment.  It  may  be 
that  the  provision  making  the  decision  of  the  superint^ident 
final  is  unreasonable,  but  that  question  is  not  here  for  deter- 
mination. If  by  any  constructicni  it  can  be  held  that  sub- 
division 11  provides  that  the  decision  of  the  board  of  directors 
shall  be  final,  still  it  does  not  necessarily  follow  that  such 
provision  makes  the  whole  subdivision  illegal  or  void.  (Burden 
V.  Burden,  159  N.  Y.  287,  303;  Central  New  York  TeL  &  TeL 
Co.  V.  AveriU,  199  id.  128,  140.) 
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It  is  elemaitjGury  that  a  member  of  an  afisociation,  like  the 
respondent,  against  whom  proceedings  are  instituted  under  its 
by-lawB,  must  first  exhaust  his  remedies  within  the  association 
before  he  can  appeal  for  redress  to  the  courts.  (LaFtmd  v. 
Deems,  81  N.  Y.  607;  Mayae  v.  New  York  Cotton  Exchange, 
143  App.  Div.  265;  National  League  of  Commimon  Merchante 
V.  Hormmg,  148  id.  355.)  That  is  true  even  though  the 
action  of  the  association  may  result  in  depriving  the  memb^ 
proceeded  against  of  valuable  property  rights.  {Betton  v. 
HaJbch,  109  N.  Y.  593;  Motter  of  Haebler  v.  N.  Y.  Produce 
Exchange,  149  id.  414.) 

The  Special  Term  having  detennined  that  the  appellant  as 
a  member  of  the  respondeat  association  was  bound  by 'the 
provisions  of  subdivision  11  of  rule  VI,  that  said  subdivision 
established  a  prop^  tribunal  for  determining  the  question  at 
issue,  that  the  law  imported  into  the  said  by4aw  the  legal 
procedure  to  be  f dlow^  by  the  board  of  directois,  and  that, 
as  a  member  of  said  association,  the  appellant  was  first  bound 
to  exh&ust  his  remedy  within  the  association,  might  well  have 
followed  the  law  as  laid  down  in  Moyse  v.  New  York  Cotton 
Exdiange  (143  App.  Div.  265),  and  have  declined  to  direct  how 
the  proceeding  before  the  board  of  directors  should  be  conducted. 
In  that  case  members  of  the  New  York  Cotton  Exchange 
applied  for  an  injunction  to  restrain  the  d^endant  Cotton 
Exchange  from  proceeding  to  try  charges  which  had  been  made 
against  the  plfldntiffs,  who  were  members  of  the  Exchange, 
a  membership  association,  and,  also,  if  the  Exchange  be  not 
restrained,  then  that  the  method  of  procedure  to  be  followed 
on  the  trial  be  prescribed  and  that  it  be  restrained  from  pro- 
ceeding in  any  other  way.  The  court  held  that  an  action  in 
equity  could  not  be  maintained  under  sudi  circumstances; 
that  such  an  action  could  only  be  maintained  after  a  decisicm 
by  the  Exchange  against  the  plaintiffs;  and  that  an  injunction 
should  not  be  granted  in  anticipation  of  such  action.  The 
court  also  said:  "  The  same  rule  applies  to  plaintiffs'  d^nand 
that  the  court  shall  practically  take  charge  of  the  trial  by 
directing  how  it  must  be  conducted.  Here  again  we  are  not 
called  upon  to  int^fere  to  prevent  an  injury  which  is  purdy 
anticipatory.  A  person  charged  as  these  plaintiffis  are  has 
certain  rights  which  are  well  settled  and  generally  recognized, 
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and  may  claim  others  which  are  not  so  clearly  determined. 
It  is  the  duty  of  the  exchange,  in  the  first  instance,  to  pass 
upon  his  claims.    If  he  is  given  all  to  which  he  is  entitled 
he  will  have  no  grievance.    If  he  be  denied  rights  which  should 
have  been  accorded  to  him,  and  injury  follows,  it  will  then 
be  open  to  him  to  seek  redress  in  the  courts."    The  Special 
Term  did,  however,  upon  the  written  request  of  the  appelant, 
provide  in  the  judgment  herein  the  mode  of  procedure  to  be 
followed  by  the  board  of  directors  upon  the  hearing  to  be 
held  before  it.    The  procedure  outlined  in  the  judgment  is 
substantially  that  requested  by  the  appellant  except  in  one 
particular,  and  the  appellant  does  not  appeal  from  that  portion 
of  the  judgment  which  outlines  the  procedure  to  be  followed 
except  in  that  particular.    The  trial  court  provided  in  said 
judgment  as  follows:  "  according  to  the  pkdntiff  a  fair  and 
impartial  trial  which,  however,  does  not  necesscuily  confine 
the  Board  to  the  receiving  of  common  law  evidence.    In  case 
any   witness   cannot   be  produced  after  an   explanation  is 
offered  the  Board  may  in  the  ex^dse  of  sound  discretion 
receive  ex  parte  statements  and  other  hearsay  evidence  coming 
from  such  absent  witness.    This  shall  be  applicable  to  all 
parties  apq^earing.    But  in  all  respects  any  such  exercise  of 
discretion  shall  be  subject  to  the  general  rule  above  stated 
that  the  hearing  shall  be  fair  and  impartial."    The  appellant 
cont^ids  that  such  provision  is  illegal.    As  a  matter  of  fact 
the  question  may  never  arise  upon  the  hearing  before  the 
board  of  directors.    No  hearsay  evidence  may  be  received, 
and  if  such  evidence  is  offered  and  recdved,  we  cannot  antici- 
pate in  what  way  or  under  what  circumstances  or  conditions 
it  may  be  received.    We  think  the  Special  Term  should  not 
have  passed  upon  that  question  in  advance,  and  that  such 
provision  in  the  judgment  should  be  stricken  out.    {Moyae  v. 
New  York  Cotton  Exchange,  143  App.  Div.  266.) 

It  was  contended  at  the  trial  and  is  here  urged  that  the 
board  of  directors  of  the  respondent  association  should  be 
restrained  from  determining  the  questions  at  issue,  because 
said  board  is  illegally  constituted  and  that  the  members 
thereof  were  illegally  elected.  The  Special  Term  refused 
to  pass  upon  that  question  upon  the  ground  that  the  question 
was  not  properly  before  the  court  but  only  collaterally  involved. 
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The  Special  Term  was  justified  in  such  holding.  Undoubtedly 
the  law  in  this  State  remains  as  stated  in  the  case  of  People  v. 
Albany  &  SusqTiehanna  R.  R.  Co.  (67  N.  Y.  161),  where 
it  was  said:  *'  Elections  to  office,  whether  public  or  corporate, 
were  never  in  England  nor  in  this  State,  up  to  the  date  of  the 
Code,  matters  of  equitable  consideration.  They  depended 
only  on  legal  inquiries  and  legal  principles,  and  no  instance 
can  be  foxmd  in  which  title  to  office  has  been  dealt  with  by 
the  courts  or  any  other  basis."  The  court  also  held  that  the 
Code  had  not  changed  the  law.  (Wallace  v.  Walsh,  125  N.  Y. 
26;  Washington  Lighting  Co.  v.  Dimmicky  41  App.  Div.  596; 
Lewis  V.  Matthews,  161  id.  107.) 

The  appellant  urges,  however,  that  where  a  court  of  equity 
has  acquired  jurisdiction  of  a  case  upon  an  equitable  ground 
it  should,  as  incident  to  such  jurisdiction,  determine  the 
question  as  to  who  is  entitled  to  the  office  in  question,  citing 
as  sustaining  such  proposition  the  case  of  Matter  of  DolgetnUe 
El  L.  &  P.  Co.  (160  N.  Y.  500).  That  case  is  not  an  authority 
for  the  proposition.  It  holds  only  that  in  a  proceeding  under 
the  statute  (Code  Civ.  Proc.  §§  2419,  2422)  for  the  voluntary 
dissolution  of  a  corporation,  the  petition  must  be  verified  by 
a  majority  of  the  directors  in  strict  pursuance  of  the  statute, 
and  that,  if  the  petition  is  not  verified  by  a  majority  of  the 
directors,  the  court  does  not  acquire  jurisdiction.  The 
question  arose  in  a  proceeding  for  the  voluntary  dissolution 
of  a  corporation  under  sections  2419  and  2422  of  the  Code  of 
Civil  Procedm-e  as  it  then  read  (now  Gen.  Corp.  Law,  §§  170, 
175)  and  not  in  an  equity  action.  We  cannot  see  that  the 
case  has  any  bearing  on  the  question  presented  here. 

All  questions  raised  upon  this  appeal  were  properly  disposed 
of  by  the  Special  Term  except  the  one  question  indicated  in 
this  opinion.  The  judgment  should  be  modified  by  striking 
out  subdivision  D  of  the  third  adjudicating  paragraph  thereof, 
and  as  so  modified  affirmed,'  without  costs  to  either  party. 

All  concur. 

Judgment  modified  in  accordance  with  the  opinion  and  as 
so  modified  affirmed,  without  costs  of  this  appeal  to  either 
party. 
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Margaret  Miller,  as  Administratrix,  etc.,  of  Leo  Wiluam 
Miller,  Deceased,  Respondent,  v.  The  Cmr  of  Rochester, 
Appellant. 

Fourth  Department,  May  11,  1921. 

Municipal  cori>orations  —  action  for  death  of  employee  of  contractor 
while  working  on  pole  on  city's  property  —  city  not  bound  to 
furnish  safe  place  to  work  —  direction  by  agent  of  city  to  take 
pole  down  and  failure  to  advise  decedent  of  its  insecurity  as  making 
city  liable. 

In  an  action  to  recover  for  the  death  of  an  employee  of  a  contractor  engaged 
in  reconstructing  an  electric  power  line  on  the  property  of  the  defendant, 
a  municipal  corporation,  it  appeared  that  the  contractor  was  directed 
by  the  superintendent  of  the  defendant's  disposal  plant  to  make  use  of 
the  i>ole  in  question  and  that  while  the  decedent  was  on  the  pole  preparing 
it  for  removal,  it  fell  causing  the  injuries  which  resulted  in  his  death. 
HM,  that  the  defendant  did  not  owe  any  duty  to  the  decedent  to  furnish 
him  a  safe  place  to  work  and  that  it  was  error  for  the  court  so  to  charge. 

However,  if  the  defendant's  superintendent  represented  it  in  what  he  did 
and  acted  within  the  scope  of  his  authority  in  directing  the  decedent's 
employer  to  remove  the  pole  and  failed  to  notify  said  employer  or  the 
decedent  that  the  pole  was  unsafe  and  insecure,  knowing  that  it  was  in  a 
dangerous  situation,  or  having  such  knowledge  as  should  have  led  him 
to  investigate,  then  the  city  might  be  Uable  under  the  principle  that 
where  one  undertakes  to  do  something  involving  a  dangerous  situation, 
he  must  do  it  with  reasonable  csfe  even  though  he  is  not  under  any  con- 
tract obhgation  to  do  snything  at  all« 

Lambebt,  J.,  dissents  in  part. 

Appeal  by  the  defendant,  The  City  of  Rochester,  from  a 
judgment  of  the  Supreme  Court  m  favor  of  the  plamtiff, 
entered  m  the  office  of  the  clerk  of  the  county  of  Monroe 
on  the  2l8t  day  of  Jime,  1920,  upon  the  verdict  of  a  jury  for 
$25,000,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  same  day,  as  resettled  by  an  order  entered  in  said  clerk's 
office  on  the  30th  day  of  June,  1920,  denying  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

The  plaintiff's  intestate  was  an  employee  of  the  Rochester 
Gas  and  Electric  Corporation  whose  assignor  made  a  contract 
with  the  defendant  to  erect  a  temporary  electric  power  line 
on  its  sewerage  disposal  plant  and  when  the  permanent  disposal 
plant  was  completed  to  ^eot  a  permanent  line.  At  the  time 
<A  the  accident,  which  occurred  on  the  14th  day  of  Janu- 
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ary,  1919,  the  permanent  line  was  being  constructed.  In 
Tnnlring  the  change  it  was  deemed  best  to  straighten  the  line, 
and  to  accomplish  that  a  pole  had  to  be  reset  in  a  different 
location.  On  the  day  before  the  accident  the  deceased  with 
other  members  of  his  gang  began  the  work  of  stripping  one 
of  the  concrete  poles  which  carried  the  temporary  line 
preparatory  to  changing  its  location,  but  the  foreman  of  the 
gang  on  being  informed  by  his  superior  officer  that  the  pole 
belonged  to  the  defendant  discontinued  work  thereon.  The 
evidence  tended  to  show  that  on  the  next  morning  the  defend- 
ant's superintendent  of  the  disposal  plant  gave  permission  to 
use  the  pole  and  that  the  pole  fell  while  the  deceased  was 
working  on  it,  causing  the  injuries  which  resulted  in  his  death. 
The  evidence  tended  to  show  also  that  while  the  pole  as 
originally  set  was  placed  in  the  ground  deep  enough  to  make 
it  secure,  by  grading  done  by  the  defendant's  superintendent 
the  pole  was  in  the  ground  a  short  distance  only. 

Charles  L.  Pierce,  Corporation  Counsel  [Ctuxrles  B,  Forsyth^ 
of  counsel],  for  the  appellant.  ,«  . 

Sheddy  Morse,  Pierson  &  Wynkoop  [John  Af.  Stall  and 
Henry  D.  Shedd  of  coimsel],  for  the  respondent. 

HuBBS,  J.: 

The  judgment  in  this  case  should  be  reversed  because  of  the 
error  in  the  judge's  charge  in  which  he  stated  to  the  jury: 
"It  comes  right  back  to  the  two  propositions:  Did  the 
city  assume  this  burden,  and  if  the  city  assumed  it,  did  it 
fulfill  the  duty  which  rested  upon  it  of  furnishing  a  safe  place 
to  work."  The  duty  of  furnishing  a  safe  place  to  work  did 
not  rest  upon  the  city,  as  the  deceased  was  not  a  servant  of  the 
city  and  even  if  the  duty  did  rest  upon  the  city,  it  is  question- 
able if  the  principle  of  a  safe  place  to  work,  as  that  expression 
is  used  in  the  law  of  master  and  servant,  applied  to  the  situation. 
{Neanle  v.  Syracuse,  B.  &  N.  Y.  R.  R.  Co.,  185  N.  Y.  270; 
Fink  V.  Slade,  66  App.  Div.  105.) 

It  seems  to  me,  however,  that  the  complaint  states  a  cause 
of  action  against  the  city  not  as  master.  The  complaint  states 
that  the  defendant  and  its  agents  were  n^hgent  "  in  failing 
to  inspect  the  same  and  in  failing  to  ^ve  the  deceased  notice 
of  the  insecure,  unsafe  aftd  dangerous  condrtjon,  and  allowing 
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the  deceased  to  work  and  climb  said  pole  without  notice  of  its 
unsafe  and  dangerous  condition.  That  the  defendant  had  due 
notice  of  such  unsafe  and  dangerous  condition  and  of  the  fact 
that  work  was  to  be  done  thereon  by  deceased  and  others 
and  that  the  condition  of  said  pole  rendered  work  thereon 
unsafe  and  dangerous."  If  the  city,  through  its  superin* 
tendent,  DeWitt,  had  not  taken  affirmative  action,  it  would 
not  have  been  liable  for  the  injury  that  occurred.  There  is 
evidence  in  the  record,  however,  that  DeWitt  was  chief 
engineer  of  the  disposal  plant  and  had  charge  and  supervision 
of  the  plant  and  grounds  about  it,  and  that  he  had  charge 
of  the  grading,  and  the  jury  might  have  found  that  in  grading 
he  had  removed  earth  from  around  the  base  of  the  pole. 
The  jury  might  have  found,  also,  that  it  was  of  benefit  to  the 
city  to  have  the  contractor  use  the  pole  in  question;  that 
DeWitt,  the  superintendent,  gave  instructions  to  take  the  pole 
and  said  that  it  would  be  all  right  to  take  it,  that  he  was  in 
charge  there  and  would  be  responsible  for  it.  This,  with 
other  evidence  which  may  be  offered  upon  a  new  trial,  may 
be  sufficient  to  establish  the  fact  that  DeWitt  represented  the 
defendant  in  what  he  did  and  that  he  acted  within  the  soope 
of  his  authority. 

Under  such  evidence  it  seenfe  to  me  that  there  would  be  a 
question  for  the  jury  under  the  principle  that  where  one 
undertakes  to  do  something  involving  a  dangerous  situation 
he  must  do  it  with  reasonable  care  even  though  he  is  not 
under  any  contract  obligation  to  do  anything  at  all.  We  had 
that  question  up  in  this  department  in  the  case  of  Miller  v. 
Internatimal  Harvester  Co.  (193  App.  Div.  258).  If  DeWitt, 
within  the  scope  of  his  authority,  interfered  with  the  work 
and  instructed  the  men  to  use  the  pole  in  question,  knowing 
that  it  was  in  a  dangerous  situation,  or  having  sXich  knowledge 
as  should  have  led  him  to  investigate,  at  least,  before 
instructing  that  it  be  used,  he  brou^t  himself  within  the 
principle  laid  down  in  that  case. 

All  concur,  except  Lambert,  J.,  who  votes  for  reversal  and 
dismissal  of  the  complaint. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 
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Oscar  Daniels  Company,  Appellant,  vl  The  City  of  New 
York,  Respondent. 

First  Department,  May  27,  1921. 

Municipal  corporations  —  contract  for  construction  of  subway 
construed  —  acceptance  of  part  of  final  payment  does  not  release 
city  —  provision  that  certificate  of  engineer  as  to  construction 
of  contract  shall  be  final  does  not  prevent  courts  from  construing 
contract  —  underpinning  walls  of  buildings  along  line  of  con- 
struction—  payment  by  lineal  foot  —  contractor  entitled  to 
measure  along  line  of  front  wall  and  not  along  building  line  — 
not  entitled  to  pay  for  underpinning  veranda  and  stoop  walls  — 
contractor  bound  by  engineer's  classification  of  steel  —  exposed 
surface  only  of  grating  to  be  paid  for. 

The  plaintiff,  by  aooepting  a  part  of  the  final  payment  certified  by  the 
defendant's  engineer  for  the  construction  of  a  subway,  did  not  release 
the  defendant  ttom.  any  further  claim. 

The  provision  in  a  contract  for  the  construction  of  a  subway  that  the 
certificate  of  the  defendant's  engineer  with  respect  to  the  construction 
of  the  contract  should  be  final  and  conclusive  did  not  bind  the  parties  as 
to  points  of  law,  and,  notwithstanding  such  a  certificate,  the  court  will 
constme  the  contract  and  afford  relief  where  the  engineer  has  given  an 
erroneous  construction  thereof. 

Under  the  provision  in  the  contract  that  there  should  be  paid  to  the  plaintiff 
a  certain  sum  per  lineal  front  foot  of  buildings  on  the  street  where  it  was 
necessary  to  construct  underpinning  to  maintain  the  walls,  the  plaintiff 
was  entitled  to  payment  at  the  unit  basis  per  foot  measured  along  the 
line  of  the  front  wall  of  the  buildings  required  to  be  underpinned  by  it 
and  was  not  hmited  by  the  length  of  the  building  line. 

The  plaintiff  was  not  entitled  to  recover  for  underpinning  any  wall  which 
did  not  constitute  the  front  wall  of  a  building  or  the  support  thereof  at 
a  point  where  there  may  not  have  been  a  front  wall  proper,  and  so,  U 
seems,  that  it  was  not  entitled  to  recover  for  underpinning  veranda  and 
stoop  walls. 

There  being  no  evidence  of  fraud  or  bad  faith  on  the  part  of  an  engineer, 
his  determination  and  certificate  are  final  with  respect  to  the  quality 
of  material  offeored  for  use  by  a  contractor  and  with  respect  to  the  quantity 
and  classification  of  material  as  the  basis  for  computing  the  amount 
to  which  the  contractor  is  entitled,  and  so,  the  plaintiff  was  bound  by  the 
classification  of  steel  made  by  defendant's  engineer. 

In  determining  the  charge  which  the  plaintiff  might  recover  for  ventilation 
gratings,  the  exposed  surfaces  only  of  the  gratings  in  place  are  to  be 
considered,  and  the  flanges  on  the  outer  edges  thereof  which  are  covered 
with  cement  are  not  a  part  of  the  gratings  for  which  payment  must  be 
made. 
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ApPEAii  by  the  plaintifif,  Oscar  Daniels  Company,  from  so 
much  of  a  judgment  of  the  Supreme  Court,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  4th  day  of 
January,  1919,  upon  the  dismissal  of  the  complaint  in  part  by 
direction  of  the  court  at  the  close  of  the  plaintiff's  case,  and 
upon  the  verdict  of  a  jury  in  part  in  its  favor,  and  also  from  aa 
order  entered  in  said  clerk's  office  on  the  7th  day  of  January, 
1919,  denying  plaintiff's  motion  to  set  aside  the  direction  dis- 
missing the  complaint  in  part  and  to  set  aside  the  verdict  of 
the  jury  as  to  certain  items,  made  upon  the  minutes.  , 

Robert  H.  Elder  [Otho  S.  Bowling  of  counsel],  for  the  appellant. 

Elliot  S.  Benedict  [John  F.  O^Brien  of  counsel;  John  P. 
O'Brieny  Corporation  Counsel],  for  the  respondent. 

Lauqhun,  J.: 

The  action  is  for  an  alleged  balance  due  and  owing  to  the 
plaintiff  for  work,  labor  and  services  performed  and  materials 
furnished  under  a  contract  made  between  the  plaintiff  and 
defendant  on  the  13th  of  September,  1911,  for  the  construction 
of  section  No.  12  of  route  No.  5  of  the  Lexington  avenue 
subway  from  a  point  70  feet  south  of  One  Hundred  and  Sixth 
street  to  a  point  115  feet  south  of  One  Hundred  and  Fifteenth 
street.  It  is  not  disputed  that  the  contractor  fully  performed 
the  contract.  The  points  in  controversy  do  not,  as  is  often 
the  case,  rdate  to  work  required  to  be  done  or  materials 
required  to  be  furnished  which  the  contractor  clauned  it  was 
not  obligated  by  the  contract  to  perform  or  furnish  (See  People 
ex  rel.  Cranfard  Co.  v.  WiUcox,  153  App.  Div.  759;  affd.,  207 
N.  Y.  743),  but  solely  to  the  amount  to  which  the  plaintiff 
was  entitled  according  to  the  provisions  of  the  contract  which 
prescribed  that  payment  should  be  made  according  to  specified 
unit  bases.  The  points  upon  which  we  are  asked  to  review 
the  trial  and  reverse  the  judgment  relate  to  the  construction 
of  the  contract  with  respect  to  the  measurements  of  under- 
pinning and  of  gratings  furilished  and  installed  under  the 
curbing  by  the  contractor,  and  to  the  classification  of  steel. 
The  plaintiff  recovered  a  verdict  for  $8,937.49  and  S639.42 
interest  thereon  for  certain  items,  and  since  the  city  did  not 
appeal,  no  point  is  presented  with  respect  to  them. 
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On  the  completion  of  the  work  the  engineer  made  a  final 
certificate  in  accordance  with  the  provisions  of  the  contract 
showing  a  balance  of  $72,760.16  due  and  owing  to  the  con- 
tractor. •  The  comptroller,  however,  instead  of  issuing  to  the 
contractor  a  warrant  for  that  amount  issued  a  warrant  for 
$71,000  '^  for  and  on  account  of  final  payment  on  contract/' 
leaving  a  balance  of  $1,760.16  which  was  not  paid  but  was 
included  in  the  plaintiff's  recovery;  and  the  contractor  there- 
upon executed  a  general  release  to  the  city  of  its  liability  under 
the  contract  containing  a  reservation  of  its  claim  for  the 
balance  certified  by  the  engineer  and  of  a  claim  which  he  had 
filed  in  the  department  of  finance  on  August  8,  1916,  for 
$197,641.43.  The  release  provides  that  said  claims  are  neither 
released  by  the  contractor  nor  conceded  by  the  city. 

Article  XXXV  of  the  contract  provided  that  the  acceptance 
of  final  payment  by  the  contractor  should  be  and  operate  as  a 
release  of  the  city  from  all  claims  and  liability  to  the  con- 
tractor, with  the  exception  of  any  claim  it  might  have  for 
moneys  withheld  under  the  provisions  of  the  contract.  Counsel 
for  the  city  contends  that  this  acceptance  by  the  contractor  of 
part  of  the  final  payment  released  the  city  from  all  claims 
involved  in  this  appeal.  He  contends  (cituxg  Hearst  v. 
McClellan,  102  App.  Div.  336)  that  the  comptroller  was 
merely  an  auditing  officer  and  that  it  was  his  duty  to  pay 
the  full  amount  specified*in  the  final  certificate  of  the  engineer^ 
and  that  notwithstanding  his  failure  so  to  do  the  payment 
of  $71,000  made  to  and  accepted  by  the  contractor  constitutes 
a  final  payment  under  the  certificate,  and  he  cites  as  authority 
therefor  MacArthur  Bros.  Co.  v.  City  of  New  York  (177  App. 
Div.  725;  affd.,  224  N.  Y.  629).  In  that  case,  however,  there 
was  payment  in  full  to  the  contractor  according  to  the  final 
certificate,  and  it  was  merely  held  that  where  the  contractor 
accepts  the  final  payment  as  in  full,  he  cannot  by  a  release, 
the  execution  of  which  is  neither  required  by  law  nor  by  the 
contract,  reserve  a  claim.  We  are  of  opinion,  therefore, 
that  th^  acceptance  of  part  of  the  final  payment  did  not  release 
the  city. 

Article  X  of  the  contract  provided  as  follows: 

"  Article  X.  In  order  to  construct  the  Railroad  it  mil 
be  necessary  to  take  up  and  relay  the  sidewalk  pavement 
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or  other  surface  material,  and  to  lay  and  maintain  a  tern** 
porary  pavement  in  the  roadway,  to  protect,  support  and 
maintain  during  construction  all  buildings  and  other  structures, 
including  their  foundations,  and  all  elevated  and  surface  and 
sub-surface  railroads,  watermaans,  gas  pipes,  electric  subways, 
poles  and  wires,  pneumatic  tubes,  steam  pipes,  vaults,  including 
vaults  of  abutting  property,  and  other  surface,  sul>€urface 
and  overhead  structures,  togeth^  with  their  necessary  con- 
nections, as  the  same  may  be  met  with  along  the  route;  to 
build  sewers  both  along  the  route  and  other  streets;  to  make 
or  remake  the  necessary  manholes,  catch  basins  and  other 
sewer  connections  therewith;  to  move,  alter,  readjust  or 
rebuild  water  mains,  gas  pipes,  electric  subways,  pneumatic 
tubes,  steam  pipes,  vaults,  including  vaults  of  abutting 
property,  and  other  sub-siuf ace  structures,  together  with  their 
necessary  connections;  and  to  do  all  such  additional  and 
incidental  work  as  may  be  necessary  for  the  completion  of 
the  Railroad  and  the  reconstruction  and  restoration  of  the 
street  pavements  or  other  surfaces  (except  as  herein  provided 
in  respect  of  temporary  pavements  for  roadways),  adjacent 
to  the  route  of  the  Railroad  and  which  may  have  been  directly 
or  indirectly  disturbed  or  injured  by  the  Contractor  in  the 
progress  of  the  work  of  construction,  to  as  us^ul  and  good 
a  condition  as  existed  before  construction  shall  have  been 
begun.  All  such  work  of  every  description  including  under- 
pinning wherever  necessary,  of-  all  buildings  or  structures 
of  whatsoever  nature,  monuments,  elevated  railroads  and 
surface  and  sub-surface  railroads  affected  by  or  interfered 
with  during  the  construction  of  the  Railroad,  is  part  of  the 
work  which  is  included  in  this  contract  and  which  the  Con^ 
tractor  agrees  to  perform  for  the  prices  herein  agreed 
upon." 

Section  84  of  the  specifications  provided  that  in  order  to 
secure  adjacent  ground  or  the  buildings  thereon, "  or  to  prevent 
bringing  an  imusual  pressure  on  the  structure  when  completed, 
the  Contractor  shall  secure  the  sides  of  the  excavation  by 
suitable  timbering,  and  shall  safely  and  pernaanently  underpin 
adjacent  building^."  The  unit  prices  to  be  received  by  the 
contractor  were  specified  in  a  schedule  contained  in  article 
XI  of  the  contract.    Its  compensation  for  imderpinning  work 
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was  prescribed  in  item  4  of  the  schedule;  which  provides  as 
follows: 

^^  Itan  4.  For  underpinning  buildings,  including  all  inci« 
dental  work  and  material,  as  follows: 

"  (a)  For  buildings  less  thah  seven  (7)  stories  in  height 
the  sum  of  Eighty-two  and  50/100  dollars  ($82  60/100)  per 
lineal  front  foot  of  building  underpinned." 

That  schedule  also  prescribed  compensation  for  the 
restoration  of  "  street  surface;  "  and  with  reference  to  "  surface 
and  sub-surface  structures"  it  prescribed  compensation  for 
the  support,  reconstruction  and  rebuilding  of  electric  and  horse 
railways.  It  also  provided  for  compensation  for  changing  the 
location  of  and  relaying  or  reconstructing  '^  in  other  than  the 
original  position  "  water,  gas,  steam  and  other  pipes. 

Article  XVIII  recites  that  the  contractor  has  examined  the 
work  and  has  read  and  understands  the  specifications.  By 
article  XXXVIII  the  contractor  stipulated  that  it  could  do 
the  work  without  damage  to  the  foundations,  walls  or  other 
parts  of  adjacent  buildings  and  structures,  and  that  it  would 
be  responsible  for  any  damage  thereto.  Section  70  of  the 
specifications  obhgated  the  contractor  to  maintain,  to  the 
reasonable  satisfaction  of  the  owners,  all  surface  and  sub* 
surface  structures  and  to  protect  them  from  injury,  and  if 
injured,  to  restore  them  without  other  compensation  than 
that  ^q)ressly  provided  for  in  the  contract.  Section  86  of 
the  specifications  provided  that  where  the  underpinning  of  a 
building  became  necessary  as  provided  in  section  84  the 
contractor  would  be  paid  therefor  as  provided  in  item  4  of 
the  schedule  of  unit  prices  hereinbefore  quoted.  Section  89 
of  the  specifications  provided  that  the  cost  of  removal,  where 
liecessary,  of  walls  or  other  parts  of  vaults  of  abutting  property 
'^  within  the  ordered  net  lines  of  excavation  is  to  be  included 
in  earth  excavation  as  provided  in  section  No.  102,  but  the 
restoration  of  all  such  walls  or  other  parts  of  vaults  within  the 
ordered  net  lines  of  excavation  will  be  paid  for  at  the  unit 
prices  specified  in  the  schedule  applicable  to  the  several 
classes  of  work  and  material  involved  in  such  restoration," 
but  that  this  was  not  to  be  construed  as  applicable  to  any 
work  beyond  the  ordered  net  lines  of  excavation  and  that 
such  work  should  be  at  the  contractor's  own  cost  and  expense. 


Digitized  by 


Googk 


Daniels  Co.  v.  City  of  New  York.  861 

App.  DiT.  856]  First  Department,  May,  19dl. 

Section  107  of  the  specifications  provided^  among  other  things, 
that  the  prices  stipulated  for  excavation  in  items,  1,  2  and  3 
of  the  schedule  are  to  include  the  cost  ^'  of  the  maintenance, 
support,  etc.,  of  all  surface  and  subsurface  structures  of  what- 
ever nature,  payment  for  the  maintenance  and  support  of 
which  is  not  herein  elsewhere  specifically  provided  for." 

Lexington  avenue  is  seventy-five  feet  in  width  and  the 
subway  occupies  only  sixty  feet  in  width  thereof,  leaving  seven 
and  one-half  feet  of  street  on  either  side.  Owing  to  the  fact 
that  the  contractor  was  required  to  support  the  front  walls 
of  the  buildings  it  excavatc^d  the  entire  width  of  the  street. 
It  appears  that  there  were  many  bay  windows,  stoops  and 
verandas  extending  into  the  avenue  beyond  the  building  line, 
supported  by  walls  which  it  became  necessary  for  the  con- 
tractor to  underpin  in  order  properly  to  support  them.  The 
engineer  construed  the  contract  as  entitling  the  contractor  to 
compensation  for  that  work  only  on  the  basis  of  the  lineal 
measurement  on  a  straight  line  of  the  actual  width  of  the 
buildings.  The  plaintiff  insisted  that  the  measurement  should 
be  made  along  the  front  Une  of  the  walls,  and  on  account  of 
the  difference  in  these  measurements  the  contractor  claimed 
to  be  entitled  to  recover  $133,901.62.  It  was  not  expressly 
shown  whether  or  not  there  were  front  walls  of  the  buildings 
back  of  the  bay  window  walls  or  back  of  the  walls  supporting 
the  stoops  and  verandas;  but  from  the  photographs  in  the 
record  it  is  a  reasonable  inference  that  the  bay  window  walls 
constituted  the  front  wails  of  the  buildings  at  those  points, 
and  on  the  other  hand  it  would  seem  that  there  were  front 
walls  of  the  buildings  proper  back  of  the  walls  supporting  the 
stoops  and  verandas.  Counsel  for  the  city  contends  that 
the  certificate  of  the  engineer  with  respect  to  the  construction 
cS  the  contract  on  this  point  is  conclusive.  The  provisions 
of  the  contract  with  respect  to  that  certificate  are  in  the 
same  form  as  that  which  has  frequently  been  before  the  courts. 
They  are  contained  in  articles  XXIV  and  XXV  of  the  contract 
and  are  as  follows: 

"  Article  XXIV.  To  prevent  disputes  and  litigations,  the 
Engineer  shall  in  all  cases  determine  the  amoimt,  quality, 
acceptability  and  fitness  of  the  several  kinds  of  work  and 
materials  which  are  to  be  paid  for  under  this  contract;  shall 
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determine  all  questions  in  relation  to  the  wwks  and  the 
construction  thereof,  and  shall  in  all  cases  determine  every 
question  which  may  arise  relative  to  the  fulfilhnent  of  this 
contract  on  the  part  of  the  Contractor.  His  determination 
and  estimate  shall  be  final  and  conchisive  upon  the  Contractor 
and  in  case  any  question  shall  arise  between  the  parties  h^eto, 
touching  this  contract,  such  determination  and  estimate  shall 
be  a  condition  precedent  to  the  right  of  the  Contractor  to 
receive  any  money  under  this  contract. 

"  Article  XXV.  The  Engineer  shall  make  all  necessary 
explanations  as  to  the  meaning  and  intention  of  the  specifica- 
tions, shall  give  all  orders  and  directions  contemplated  therein 
or  thereby  and  in  every  case  in  which  a  difficult  or  unforeseen 
condition  shall  arise  in  the  performance  of  the  work  required 
by  this  contract." 

There  was  no  evidence  or  claim  that  the  engineer  was  guilty 
of  fraud  or  bad  faith.  The  sole  claim  is  that  he  misconstrued 
the  contract  with  respect  to  its  requirements  concerning  the 
measurements  for  imderpinning.  The  city  relies  on  MerriU- 
Ruckgaber  Co.  v.  United  Stales  (241  U.  S.  387),  which  appears 
to  hold  that  in  such  case  the  parties  have  made  the  engineer 
the  arbitrator  not  only  with  respect  to  the  facts  but  with 
respect  to  the  construction  of  the  contract,  at  least  with 
respect  to  ambiguities  giving  rise  to  a  dispute  between  the 
parties.  Thife,  however,  is  not  a  Federal  question  and  we 
need  not  decide  what  the  rule  in  the  Federal  courts  is  for  we 
are  not  bound  thereby.  Our  courts  refuse  to  hold  that  the 
parties  are  concluded  on  a  point  of  law  by  this  agreement  ^and 
by  such  a  certificate  thereunder,  and  on  the  contrary,  in  line 
with  our  rule  of  public  policy  which  invalidates  agreements 
ousting  the  courts  of  jurisdiction  over  controversies  arising 
under  contracts  and  submitting  all  of  their  rights  and  liabiUties 
to  arbitration  for  final  adjudication  {Mecucham  v.  Jamestown^ 
F.  A  C.  R.  R.  Co.,  211  N.  Y.  346),  we  hold  that  the  engineer's 
construction  of  a  contract,  if  erroneous,  does  not  bind  the  parties 
and  that  notwithstanding  such  a  certificate,  the  court  will  con- 
strue the  contract  and  afford  retief  where  the  engineer  has  given 
an  erroneous  construction  thereto.  (Bvrke  v.  Mayor,  7  App. 
Div.  128;  MtrriUrBuckgaber  Co.  v.  City  of  New  York,  160  id.  513, 
515;    Uvalde  ConJtfactirvg  Co.  v.  City  of  New  York,  Id.  284, 287; 
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CroUm  Falls  ComtrucHan  Co.  v.  City  of  New  York,  168  id.  261, 
270.)  Faber  v.  CUy  of  New  York  (222  N.  Y.  256)  is  cited  as  hold- 
ing the  contrary;  but  the  point  was  not  presented  for  decision 
and  the  observation  by  the  court  upon  which  the  city  relies  was 
made  merely  by  way  of  argument.  We  are  of  opinion  that 
the  contractor  was  entitled  to  payment  at  the  unit  basis  per 
foot  measured  along  the  line  of  the  front  wall  of  the  buildings, 
as  required  to  be  and  as  und^pinned  by  it.  The  trial  court 
dismissed  the  plaintiff's  entire  claim  for  imderpinning'not 
allowed  by  the  certificate  of  the  aigineer.  As  already  observed, 
it  is  reasonably  to  be  inferred  from  the  evidence  that  the 
front  wall  of  the  buildings  at  many  points  departed  from  a 
straight  line  forming  and  constituting  the  buOdii^  line  and 
extended  under  the  bay  windows  several  feet  beyond  such 
line.  We  deem  it  plain  that  the  contractor  was  entitled  to 
the  additional  measurements  of  such  walls  over  the  measure* 
ments  for  which  it  was  allowed.  This  error  necessitates  a 
reversal  and  it  being  an  action  at  law  on  a  single  cause  of 
action  there  can  be  only  one  recovery  and  judgment  and  there 
must  be  a  reversal  of  the  judgment  in  toto  and  a  new  trial 
unless  the  parties  stipulate  for  a  severance  of  the  issues  or 
for  a  settlement  on  the  basis  of  this  opinion. 

Other  points  have  been  argued,  which  necessarily  will  arise 
if  there  be  a  new  trial,  and,  therefore,  it  is  proper  that  we 
should  express  an  opinion  with  respect  thereto.  We  think 
that  the  contractor  is  not  entitled  to  recover  for  underpinning 
any  wall  which  did  not  constitute  the  front  wall  of  a  building 
or  the  support  thereof  at  a  point  where  there  may  not  have 
been  a  front  wall  proper.  It  would  seem,  therefore,  althou^ 
as  already  observed,  the  evidence  is  not  clear  on  the  point, 
that  the  plaintiff  is  not  entitled  to  recover  for  underpinning 
veranda  and  stoop  walls,  for  the  photographs  indicate  that 
those  walls  did  not  constitute  the  front  walls  of  the  buildings 
proper  or  the  support  of  those  walls  at  points  where  there 
may  not  have  been  a  front  wall  proper;  but  owing  to  the 
indefinitenesB  of  the  evidence,  we  do  not  intend  by  this  expre&* 
sion  of  an  opinion  to  preclude  the  trial  court  from  rulii^  other- 
wise upon  a  more  full  presentation  of  material  evidence. 

Another  controverted  point  arises  on  the  classification  of 
the  ste^l  by  the  engineer.    Item  19  of  the  schedule  of  unit 
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prices  provides  that  the  contractor  shall  receive  "  For  riveted 
steel,  painted  and  erected,"  seventy-four  dollars  p&  ton;  and 
item  20  provides  that  it  shall  receive  ^'  F6r  steel  beams  and 
shapes  with  connection,  painted  and  erected,"  seventy  dollars 
per  ton.  The  engineer  classified  steel  beams  with  milled  ends, 
as  required  by  section  259  of  the  contract,  of  the  weight  of 
4,931,497  pounds,  and  beams  with  holes  for  field  rivets  drilled 
to  an  iron  template,  as  required  by  section  225  of  the  contract, 
of  the  weight  of  122,050  pounds,  as  falling  within  the  classificar 
tion  for  which  the  contractor  was  to  receive  only  seventy 
dollars  per  ton.  Plaintiff  claims  that  this  steel  fell  within 
the  other  classification  and  that  it  is  entitled  to  receive  therefor 
seventy-four  dollars  per  ton.  This  description  of  the  two 
classifications  of  steel  was  adopted  for  the  first  subway  contract 
and  has  been  used  in  all  subway  contracts.  The  evidence 
on  which  plaintiff  claims  that  the  classification  by  the  engineer 
was  erroneous  is  not  directed  to  the  true  classification  according 
to  the  provisions  of  this  schedule  of  unit  prices;  but  tends  to 
show  that  such  classification  is  indefinite  and  is  unknown  to 
the  trade,  and  an  attempt  is  made  on  the  testimony  of  experts 
to  reclassify  the  steel  according  to  their  understanding  with 
respect  to  the  description  of  the  different  kinds  of  steel  used 
in  this  work.  As  usual,  the  testimony  of  the  experts  is  con- 
flicting. They  gave  opinions  both  inconsistent  with  and 
sustaining  the  classification  of  the  engineer.  There  being  no 
evidence  of  fraud  or  bad  f«dth  on  the  part  of  the  engineer,  we 
are  of  opinion  that  in  the  circumstances  the  contractor  is 
bound  by  his  classification  of  the  steel.  Although  a  contractor 
is  not  concluded  by  an  erroneous  construction  placed  on  the 
contract  by  the  engineer,  it  is  well  settled  that  in  the  absence 
of  fraud  or  bad  faith  the  determination  of  the  engineer  and 
his  certificate  are  final  with  respect  to  the  quaUty  of  material 
offered  for  use  by  the  contractor  and  with  respect  to  the 
quantity  and  cl(i88ification  of  material  as  the  basis  for  computing 
the  amount  to  which  the  contractor  is  entitled.  (Whiteman  v. 
Mayor,  etc.,  21  Hun,  117;  Sioeet  v.  Morrison^  116  N.  Y.  19; 
NeuUinger  v.  Onward  Const.  Co.,  107  App.  Div.  398;  affd.,  188 
N  Y.  572;  AUen  v.  CUy  of  Oneida,  210  id.  496;  United  States  v. 
Cooke,  207  Fed.  Rep.  682;  Cook  v.  Foley,  152  id.  41.)  The 
court  left  it  to  the  jury  to  determine  whether  the  enpneer 
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properly  classified  the  steel  and  the  appellant  complains  of 
the  verdict  which  is  adverse  to  him  thereon.  We  think  the 
court  might  have  ruled  against  the  plaintiff  on  this  point  as 
matter  of  law. 

Appellant  also  complained  of  the  verdict  of  the  jiuy  sustain- 
ing the  engineer's  measurements  for  gratings.  Section  473 
of  the  contract  provides  as  follows: 

''  Secticm  No.  473.  Graiinge  will  he  measured  to  the  lines  as 
constructed  and  payment  therefor  will  be  made  as  herein 
provided  in  Schedule  Item  28,  which  price  shall  include  the 
grating  in  place  in  the  work,  all  frames  and  framing,  and 
all  incidental  work.'' 

'*  Item  28.  For  steel  gratings,  for  ventilation,  in  place, 
including  frames,  etc.,  the  sum  of  One  and  50/100  dollars 
($1.601100  per  square  foot.'' 

It  is  conceded  that  the  engineer  allowed  for  the  full  measure- 
ments of  the  exposed  surfaces  of  the  gratings  in  place;  but 
it  is  claimed  that  he  should  have  allowed  also  for  the  measure- 
ments of  that  part  of  the  frames,  in  the  form  of  flanges,  which 
extended  out  from  the  gratings  and  were  covered  by  cement 
to  hold  the  frames  in  which  the  gratings  were  inserted.  The 
patTts  of  the  frames  in  the  form  of  flanges,  for  which  the  con- 
tractor claims  measurement,  were  not  exi>osed  when  the 
gratings  were  installed  and  the  work  was  completed  and  were 
some  inches  back  from  the  exposed  smtface  and  completely 
covered  with  cement.  With  respect  to  that  item  we  think 
the  contractor  was  only  entitled  to  the  measurements  of  the 
espposed  surfaces  when  the  work  was  completed  and  that  the 
court  might  have  so  niled  as  matter  of  law,  for  the  provisions 
of  the  contract  are  not  ambiguous  and  there  was  no  occasion 
for  parol  evidence  to  aid  in  their  construction.  It  follows  that 
the  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event.  i 

Clarke,  P.  J.,  Smith,  Page  and  Merrell,  JJ.,  concur. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costd  to  appellant  to  abide  event.    Settle  order  on  notice. 
App.  Div.— Vol.  CXCVI.        56 
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In  the  Matter  of  the  Application  of  the  Citt  of  New  York, 
Appellant,  Relative  to  Acquiring  Title  to  East  C^  Hundred 
and  Forty-ninth  Street,  from  South^n  Boulevard  to  Harlem 
River,  in  the  City  of  New  York. 

Comptroller  of  the  Citt  of  New  York,  Appellant;  MiatLB 
I.  St.  John,  as  Receiver  in  Supplementary  Proceedings  of 
the  Property  of  Thomas  Duggan,  Respondent. 

First  Deiiartment,  May  27, 1^1. 

Eminent  domain  —  damage  awarded  to  unknown  owaen  for  laad 
taken  for  street  purposee  in  New  York  eitjr  —  award  includinc 
interest  from,  time  title  vested  to  time  award  made  confirmed  — 
interest  does  not  run  on  award  to  unknown  owners  —  interest 
not  allowed  where  real  owner  asserts  and  ptoires  riftat  —  claim- 
ant not  entitled  to  interest  from  time  title  Tested  to  data  off 
pajment. 

In  prooeedings  to  compel  the  comptroller  of  the  city  of  New  York  to  psy 
to  a  receiver  in  supplementary  proceedings  the  amount  of  an  awsrd 
made  to  imknown  owners  for  land  taken  for  street  purposes  it  appeared 
that  the  award,  which  was  duly  confirmed,  included  interest  fh>m  t2ie 
time  title  vested  in  the  city  to  the  time  that  the  award  was  made,  and 
that  section  990  of  the  Greater  New  York  charter  then  provided  that 
interest  should  be  considered  as  a  part  of  the  compensation. 

HM,  that  under  section  1001  d  the  Greater  New  York  charter,  as  it  stood 
at  t^e  time  the  award  was  made,  unknown  owners  were  not  entitled  to 
interest  on  the  award; 

That  there  is  no  provision  of  law  by  which  interost  upon  sa  award  to 
unknown  owners  can  be  allowed  when  the  real  owner  ultimately  asserts 
and  proves  his  title; 

That  the  claimant  was  entitled  to  the  amount  of  the  award,  which  inofaided 
interest  from  the  date  of  vesting  title  to  the  date  oi  the  award,  but  was 
not  entitled  to  interest  to  the  date  of  payment  of  the  award. 

Appeal  by  the  Comptroller  of  the  City  of  New  York  and 
another  from  an  order  of  the  Supreme  Court,  made  at  the 
New  York  Special  T«in  and  entered  in  the  oflSoe  of  the 
clerk  of  the  county  of  New  York  on  the  ISth  day  of  April, 
1920,  resettling  an  order  of  said  court  dated  March  20,  1920, 
directing  payment  to  Merle  I.   St.  John,  as  receiver,  of  an 
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award  made  to  unknown  owners  in  this  proceeding,  with 
interest. 

John  P.  (yBrUn  [Joel  J.  Squier  ol  counsel;  WiUiam  B.  R. 
Fdber  with  Mm  on  brief],  for  the  appellants. 

Merle  I.  St.  John,  respondent  in  person. 

DowuNG,  J.: 

This  appeal  is  taken  by  the  city  erf  New  York  and  the 
comptroller  of  the  city  of  New  York  from  an  order,  as 
resettled,  confirming  the  report  of  a  referee  and  directing 
said  comptroller  to  pay  to  Merle  L  St.  John,  as  receiver  in 
supplementary  proceedings  of  the  property  of  Thomas  Duggan, 
the  award  made  to  unknown  owners  for  damage  No.  34, 
amoimting  to  $677.05,  together  with  lawful  interest  thereon 
from  March  30,  1896,  the  date  of  vesting  of  title  in  the  city, 
to  the  time  of  payment.  The  appeal  is  only  from  so  much 
of  the  order  as  directs  the  payment  of  interest. 

The  proceeding  to  acquire  title  to  East  One  Hundred  and 
Forty-ninth  street,  in  which  the  award  here  in  question  was 
made,  was  instituted  under  the  Consolidation  Act  (Laws  of 
1882,  chap.  410),  as  amended. 

The  commissioners  of  estimate  and  assessment  were 
appointed  by  an  order  of  the  Supreme  Court  entered  on 
September  19,  1895, 

On  October  4,  1895,  the  former  board  of  street  opening  and 
improvement,  acting  under  authority  of  the  Consolidation 
Act  (Laws  of  1882,  chap.  410,  §  956,  as  amd.  by  Laws  of 
1895,  chap.  449),  adopted  a  resolution  directing  that  title 
to  each  and  every  parcel  of  land  lying  within  the  lines- of  East 
One  Himdred  and  Forty-ninth  street  should  vest  in  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York 
on  the  30th  day  of  March,  1896. 

On  December  11,  1899,  and  after  the  Greater  New  York 
charter  (Laws  of  1897,  chap.  378)  went  into  effect,  the  com- 
missioners of  estimate  and  assessment  signed  their  first  partial 
and  separate  report,  in  which  the  award  for  parcel  damage 
No.  34,  involved  in  this  proceeding,  was  made.  It  was  as 
follows: 
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Damage 
''Map  No.  Owners  Estimated        Final 

34  Unknown  Land  —  $677.05 

Interest—   150.19" 

Thus  the  total  amount  awarded  for  land  and  interest  was  the 
sum  of  $827.24. 

The  report  also  contained  a  finding  that  the  total  amount 
of  the  interest  on  all  awards,  so  included  in  the  report,  was 
the  sum  of  $247,090.70. 

Fiu'ther,  the  commissioners  certified:  "  And  we  do  further 
report  that  we  have  included  in  our  awards  for  the  lands, 
tenements  and  hereditaments  and  premises  taken  in  this 
proceeding  as  part  of  the  compensation,  interest  on  said 
awards  from  the  date  of  vesting  of  title  in  this  proceeding  to 
the  date  of  this  our  report,  pursuant  to  Section  990  of  the 
Greater  New  York  Charter." 

Section  990  of  the  Greater  New  York  charter  (Laws  of 
1897,  chap.  378),  in  efiFect  when  the  report  was  made,  made 
provision  that  the  board  of  public  improvements  might  direct 
by  resolution  in  specified  cases  that  title  to  the  land  sought 
to  be  taken  for  street  or  park  purposes  should  vest  in  the 
city  of  New  York  on  the  filing  of  the  oath  of  the  commissioners 
of  estimate  and  assessment  or  on  a  date  not  less  than  six 
months  thereafter.  Where  title  had  vested  (as  in  the  case  at 
bar)  it  was  provided:  "  In  such  cases  interest  at  the  legal 
rate  upon  the  sum  or  sums  to  which  the  owners,,  lessees, 
parties  or  persons  are  justly  entitled  upon  the  date  of  the 
vesting  of  title  in  The  City  of  New  York,  as  aforesaid,  from 
said  date  to  the  date  of  the  report  of  the  commissioners  shall 
be  allowed  by  the  commissioners  as  a  part  of  the  compensation 
to  which  such  owners,  lessees,  parties  or  persons  are  entitled." 

On  December  26,  1899,  an  order  was  made  by  the  Supreme 
Court  (duly  entered  in  the  office  of  the  clerk  of  the  coimty 
of  New  York  on  January  16,  1900)  confirming  the  said  first 
partial  and  separate  report  of  the  commissioners,  which 
recited  and  ordered  as  follows: 

"  And  it  appearing  that  the  various  notices  required  by 
law  have  been  duly  published  and  posted  by  sidd  Commis- 
sioners and  that  all  other  things  have  been  performed  as  by 
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law  required  and  that  said  report  is  in  all  respects  regular  and 
just. 

"  And  it  appearing  from  said  report  that  the  Commissioners 
herein  have  included  in  their  awards  as  part  of  the  compensa- 
tion interest  on  said  awards  from  the  date  when  title  vested 
in  the  City  of  New  York  to  the  date  of  the  commissioners' 
report. 

"  Now  on  motion  of  John  Whalen,  Corporation  Counsel 
of  the  City  of  New  York  and  after  hearing  John  P.  Dunn  of 
Counsel  .and  Thomas  S.  Bassford  of  Counsel  for  certain  prop- 
erty owners  in  support  of  said  motion  and  Joseph  A.  Flannery 
of  Coimsel  for  certain  other  property  owners  and  Henry  A. 
Gumbleton  of  Counsel  for  certain  other  property  owners  in 
opposition  to  so  much  of  said  report  as  includes  interest  on 
the  awards. 

"  And  after  further  hearing  James  A.  Dunn  of  Counsel  for 
Marie  Padula,  claimant  to  Damage  Map  No.  157  in  support 
of  the  motion  to  confirm  the  report  and  Henry  A.  Gumbleton 
of  Coimsel  for  Charles  P.  Faber  in  opposition  thereto. 

^^  Ordered  that  said  report  of  said  Commissioners  as  to 
all  damage  map  numbers  therein  except  damage  noap  No. 
157  be  and  the  same  is  hereby  in  all*  respects  confirmed." 

No  appeal  was  ever  taken  from  this  order  nor  has  it  ever 
been  modified  in  any  way. 

On  August  14,  1919,  Merle  I.  St.  John,  as  receiver  in 
supplementary  proceedings  of  the  property  of  Thomas  Duggan, 
made  a  motion  in  the  Supreme  Coiui;  for  the  appointment 
of  a  referee  to  examine  the  petitioner's  title,  and  upon  the 
coming  in  of  his  report,  for  an  order  directing  the  payment 
to  petitioner  of  the  award  made  in  this  proceeding  for  damage 
No.  34.  This  motion  was  based  upon  a  petition  setting  forth 
the  chain  of  title  to  damage  No.  34,  by  which  it  appeared  that 
Margaret  Duggan,  the  owner  of  the  premises  in  question  in 
1888,  had  died  in  1900  leaving  her  surviving  her  husband, 
Thomas  Duggan.  The  petition  set  forth  after  reciting  the 
steps  taken  in  the  condemnation  proceeding  and  the  filiTig  of 
the  commissioners'  report: 

"  Third.  In  the  said  report  the  Conmiissioners  made  an 
award  of  $677.05  principal  and  $150.19  interest,  making  a 
total  amount  of  $827.24,  to  an  unknown  owner  for  premises 
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taken  by  the  City  of  New  York  in  the  above  mentioned  pro- 
ceeding described  on  Damage  Map  and  in  the  Report  of  the 
Commissioners  as  Damage  No.  34.  This  award  has  not  been 
paid  into  Court  nor  to  any  person.^' 

The  referee's  report  shows  that  the  award  in  question 
belonged  to  Thomas  Duggan  and  had  passed  from  him  to  the 
petitioner  as  his  receiver.  The  report  contains  the  following 
statement: 

"  The  testimony  shows  that  in  the  report  of  the  Commis- 
sioners of  Estimate  and  Assessment  in  the  above  entitled 
proceedings,  which  bore  date  December  11,  1899,  and  which 
was  conJBrmed  by  an  order  dated  December  26,  1899,  and 
filed  January  16,  1900,  in  the  ofiice  of  the  Clerk  of  New  York 
County,  an  award  of  $677.05  principal  and  $150.19  interest, 
making  a  total  amount  of  $827.24,  was  made  to  an  unknown 
owner  for  premises  taken  by  The  City  of  New  York  in  the 
above  mentioned  proceeding  described  on  Damage  Map  and 
in  the  report  of  the  Commissioners  as  Damage  No.  34,** 

Despite  this,  the  referee  was  of  opinion  "  that  an  order 
should  be  made  directing  the  Comptroller  or  Chamberlain 
of  The  City  of  New  York  to  pay  to  Merle  I.  St.  John,  as 
Receiver  in  supplementary  proceedings  of  Thomas  Duggan, 
the  award  of  $677.05,  made  for  Damage  No.  34  in  proceedings 
to  open  East  149th  Street  from  Southern  Boulevard  to  the 
Harlem  River,  together  with  interest  at  6%  from  March  30, 
1896,  to  the  time  of  payment,  after  deducting  therefrom  the 
costs  of  this  reference  and  whatever  lawful  liens  the  City  may 
have  against  the  said  fund." 

By  the  order  appealed  from  it  is  directed  "  that  the  Comp- 
troller of  The  City  of  New  York,  on  behalf  of  The  City  of 
New  York,  pay  the  award  made  for  Damage  No.  34  in  the 
report  of  the  Commissioners  in  the  above  entitled  proceeding, 
amounting  to  Six  hundred  and  seventy  seven  and  5/100 
($677.05)  Dollars,  together  with  lawful  interest  thereon  from 
March  30,  1896,  to  the  time  of  payment,"  as  specified  therein. 

I  am  of  the  opinion  that  the  court  could  not  thus  disregard 
the  action  of  the  commissioners,  as  confirmed  by  order  of  the 
Supreme  Court,  which  fixed  the  award  for  damage  No.  34, 
not  at  $677.05  but  at  $827.24.  The  amount  of  $827.24  was 
ascertained  in  accordance  with  the  law  as  it  stood  when  the 
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ooinmi88icmer8  acted  and  inclxided  not  only  a  principal  sum 
of  $677.05  but  interest  amounting  to  $150.19  computed  from 
the  date  of  vesting  title  to  the  date  of  report,  pursuant  to 
the  provisions  of  section  990  of  the  Greater  New  York  charter, 
as  then  in  force.  The  action  of  the  court  in  confirming  the 
report  over  the  objections  of  certain  property  owners  that 
interest  should  not  be  included  was  a  binding  and  final  deter- 
mination, from  which  no  £4>peal  was  ever  taken.  The  amount 
of  the  award  in  question  was,  tJberefore,  $827.24  and  no  other 
amount  could  now  be  fixed  by  the  court  as  the  princ^)al  of 
the  award. 

The  determination  of  the  amoimt  of  damage  represented 
by  the  award  having  been  finally  made  under  the  order  entered 
January  16,  1900,  section  1001  of  the  Greater  New  Ywk 
charter,  as  then  in  existence,  became  applicable  which,  so 
far  as  it  is  material,  provided  as  follows:  ''All  damages 
awarded  by  the  commissioners  of  estimate  and  assessments 
with  interest  therecMoi  from  the  date  of  said  report,  and  all 
costs  and  expenses  which  may  be  taxed,  shall  be  paid  by  The 
City  of  New  York  to  the  respective  persons  and  bodies  politic 
or  corporate  mentioned  or  referred  to  in  said  report,  or  in  whose 
favor  such  costs  or  expenseB  shall  be  taxied.  Interest  shall 
cease  to  run  on  sums  awarded  aa  daimages  mx  months  after 
the  date  of  the  coofinnation  of  said  report  unless  within  that 
time  demand  therefor  be  made  uponHhe  comptroller."  (Laws 
of  1897,  chap.  378,  §  1001.) 

No  demand  was  ever  made  within  the  period  of  six  mimths 
ref^red  to,  so  that  in  no  event  could  interest  h^ve  run  after 
that  time. 

But  this  award  being  m^de  to  unknown  owners,  respondent, 
under  the  provisions  of  the  same  section  of  the  charter  (1001), 
would  not  have  been  entitled  even  to  the  six  months'  interest 
on  the  award.  In  MiMer  of  Ein^ein  (150  Ai^.  Div.  856; 
ttffd.,  206  N.  Y.  588)  the  late  Mr.  Justice  Garb- satd:  ''This 
brin^i  us,  then,  to  the  consideration  of  the  question  whether, 
under  section  1001,  interest  runs  on  the  awards  for  a  period 
of  six  months  from  the  date  of  the  confirmation  of  the  com- 
nussioners'  report.  It  is  the  contention  of  the  city  on  this 
appeal  that  interest  does  not  run,  under  section  1001,  on 
an  award  made  to  '  unknown    owners,'  but   runs  only  in 
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favor  of  '  the  respective  persons  and  bodies  politic  or  corporate 
mentioned  or  referred  to  in  said  report/  as  the  owners  of  the 
land  taken  in  the  proceeding.  No  precedent  is  cited  con- 
struing this  section  on  this  precise  question.  In  Matter  of 
City  of  New  York  {Montg<mery  Street)  (91  App.  Div.  532)  it 
was  assumed;  without  decision  and  without  any  contention 
having  been  made  by  the  respective  litigants  then  before  the 
court,  that  interest  upon  the  award  would  run  in  favor  erf 
'  unknown  owners  '  for  six  months  after  the  confirmation  of  the 
commissioners'  report.  But  it  was  there  pointed  out  clearly 
that  interest;  if  it  ran  at  all,  ran  only  as  a  penalty  'as 
damages  for  the  wrongful  act  of  the  city  in  withholding 
payment.'  There  could  be  no  wrongful  acjb  of  the  city  in 
withholding  pajrment  unless  it  knew  to  whom  it  had  to  make 
such  payment.  The  appropriate  source  of  such  information 
should  be  the  commissioners'  report  and  the  order  confirming 
it.  If  these  sources  did  not  supply  the  information,  then  the 
city  was  not  in  default  until  steps  were  taken,  as  provided 
in  said  section  [§  1001]  to  have  the  moneys  paid  into  court 
to  await  an  inquiry  and  determination  as  to  the  prisons  who 
should  be  the  payees." 

Hence  the  award  of  $827.24  for  damage  No.  34  being  made 
to  unknown  owners  does  not  come  within  the  six  months' 
period  fixed  by  section  1001,  nor  could  any  valid  demand 
be  made  which  would  start  interest  running  under  that  section. 
By  section  1002  of  the  Greater  New  York  charter  it  was 
provided  that  it  should  be  lawful  for  the  city  to  pay  the 
amounts  of  awards  to  unknown  owners  into  the  Supr^ne 
Court,  to  be  invested  as  the  court  might  direct,  which  i^ould 
be  as  effectual  as  a  payment  made  to  the  real  owno-s;  but 
*'  Although  this  statute  made  it  the  duty  of  the  city  to  pay 
these  awards  into  court,  no  penalty  or  other  consequence 
was  provided  in  case  of  non-compliance  and  since  there  was 
no  provision  of  statute  imposing  the  payment  of  interest  in 
such  a  case,  the  city  could  not  be  charged  with  interest  by 
way  of  penalty  for  non-pa3rment."  {Matter  of  Bakery  178 
App.  Div.  1.) 

The  commissioners  included  in  thdr  report  interest  between 
the  dates  which  the  statute  authorized,  viz.,  the  time  when 
title  vested  and  the  date  of  the  report.    The  rights  and 
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liabilities  of  the  parties  became  fixed  when  the  order  of  con- 
firmation was  made  by  the  court.  *'  The  report  was  confirmed 
by  the  comii,  and,  until  set  aside  or  reversed,  is  a  final  and 
conclusive  adjudication,  binding  alike  upon  the  city  and  the 
owner,  of  the  rights  of  the  owner  upon  the  one  hand  and  the 
liability  of  the  city  upon  the  other.  In  this  respect  it  is  as 
conclusive  as  a  judgment  would  be.  (De  Peyster  v.  Malif 
92  N.  Y.  262.)  The  court  has  no  power  in  a  summary  and 
collateral  proceeding,  and,  after  the  report  has  been  confirmed, 
to  add  to  it  a  provision  increasing  an  award  by  way  of  inter- 
est.''    (Matter  of  Belmont  Street,  128  App.  Div.  636.) 

There  was  no  provision  of  law  by  which  interest  upon  an 
award  to  unknown  owners  could  be  allowed  when  the  real 
owner  ultimately  asserted  and  proved  his  title. 

It  follows,  therefore,  that  the  order  of  Special  Term  appealed 
from  in  so  far  as  it  allows  interest  on  the  award  of  $677.05 
made  to  "  unknown  owners  "  by  the  commissioners  herein 
for  damage  No.  34,  from  the  date  of  vestii^  of  title  (March 
30,  1896)  to  the  date  of  pajrment  thereof,  should  be  modified 
so  as  to  direct  payment  of  the  award  of  $827.24,  without 
interest,  and  as  so  modified  affirmed,  with  ten  dollars  costs 
and  disbursements  to  the  appellants. 

Clarke,  P.  J.,  Smith,  Page  and  Greenbaum,  JJ.,  concur. 

Order  modified  as  directed  in  opinion  and  as  so  modified 
affirmed,  with  ten  dollars  costs  and  disbursements  to  appellants. 
Settle  order  on  notice. 


Habry  Rein,  Appellant,  v.  Sun  Printing  and  Publishing 
Association,  Respondent. 

First  Department,  May  27,  1921. 

Libel  —  publication  of  article  charffing  that  plaintiff  had  been 
arrested  for  dealing  in  stolen  securities  —  complaint  which  fails 
to  deny  charge  of  arrest  insufficient  —  denial  of  specific  portions 
of  alleged  libelous  article  should  be  plain  and  explicit. 

A  Gomplaint  in  an  action  for  libel  which  sets  forth  the  alleged  libelous  article 
to  the  effect  that  the  plaintiff  was  arrested  on  a  charge  of  dealing  in 
stolen  securities  without  characterizing  such  article  as  false  and  libelous, 
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does  not  state  a  cause  of  actioii,  for,  if  plaiotiff  in  fact  had  been  arrested, 
there  was  no  libel  in  so  statin^:  and,  therefore,  it  was  necessary  that  there 
should  be  an  immistakable  denial  of  the  charge  of  arrest. 

Where  there  is  no  allegfation  that  the  whole  article  is  false  and  untrue,  but 
specific  portions  are  picked  out  as- being  false,  the  denial  of  the  truth 
of  such  specified  statements  should  be  plain  and  explicit. 

Clabke,  p.  J.,  dissents. 

Appeal  by  the  plaintiff,  Harry  Rein,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and 
Altered  in  the  office  of  the  clerk  of  the  coimty  of  New  York 
on  the  25th  day  of  January,  1021,  denying  plaintiff's  motion 
for  judgment  on  the  pleadings  and  sustaining  defendant's 
demurrer  to  the  complaint. 

Hcarold  B.  Elgcar  of  counsd  [Henry  D.  BvJJcley  with  him  on 
the  brief;  Hardin  &  HeaSy  attorneys],  for  the  appellant. 

Macdonald  De  Witt,  for  the  respondent. 

DowuNG,  J.: 

This  action  is  brou^t  to  recover  damages  for  an  allied 
libel.  The  6th  paragraph  of  the  complaint  set  forth  that 
"  Upon  information  and  behef  the  defendant  on  or  about 
July  22,  1919,  did  compose  and  publish  in  its  said  newspaper 
of  and  concerning  the  plaintiff,  the  following  article: 

"  Honest  Man  Sells  Loot  for  Burglars. 

"  Innocent  Victim  Gets  Judgment  for 

"  Cash  He  Lost. 

^'  A  neat  method  of  disposing  of  the  proceeds  of  burglary 
by  turning  an  honest  man  to  account  was  revealed  yesteiday 
in  the  Supreme  Court,  wba^  Justice  McAvoy  gave  to  Stanton 
D.  Cowl,  in  the  quicksilver  and  drug  business  at  30  Church 
Street,  a  judgment  against  John  G.  Barrett  of  542  West  145th 
Street. 

"  Cowl,  who  Hves  at  15  Lincoln  Place,  New  RocheHe,  manages 
the  quicksilver  department  of  the  Crownshield  Trading  Cor- 
poration. A  few  months  ago  he  advertised  for  capital  to 
invest  in  a  business  of  his  own.  A  man  who  said  he  was  C. 
L.  Bennett,  living  at  the  Hotel  Manhattan,  responded.    He 
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said  he  would  invest  $500  if  Cowl  would  dispose  of  100  shares 
of  Gulf  Corporation  stock  for  hhn. 

"  Cowl  sold  the  stock  for  $2,383^  through  Harry  Rein, 
office  manager  for  A.  Risse  &  Co.,  50  Broadway,  and  paid 
all  but  $500  to  Bemiett.  A  month  later  Bennett  said  he  was 
ready  to  invest  $1,000  more.  He  gave  Cowl  ten  Interborough 
bonds.  Cowl  got  through  Rein  a  loan  of  $5,000  on  them, 
retained  $1,000  and  turned  the  rest  of  the  money  over  to 
Bennett. 

''  A  little  later  Cowl  and  Rein,  much  to  their  amazement, 
were  arrested  on  a  charge  of  dealing  in  stolen  securities.  It 
developed  that  the  bonds  which  passed  through  Cowl's  hands 
were  part  of  $115,000  worth  of  loot  taken  in  February  by 
burglars  who  blew  open  the  safe  of  WilHam  Crittendon  in 
the  OUver  Building,  Pittsburg. 

"  After  the  arrest  Cowl  was  told  over  the  telephone  that  an 
ex-convict  had  been  heard  boasting  that  he  had  helped  to 
'  job '  Cowl  in  disposing  of  stolen  bonds.  The  ex*convict 
was  arrested.  According  to  Cowl,  he  apparently  knew  all 
about  the  transactions  exc^t  that  he  referred  to  the  ready 
investor  as  Barrett  instead  of  Bennett. 

''  Detectives  have  been  unable  to  find  Barrett.  Cowl  made 
good  the  money  he  had  recdved  as  a  loan  on  Interborough 
bonds,  and  it  was  for  that  sum  he  got  judgment  yesterday. 
Barrett  was  served  with  the  legal  papers  by  publication." 

The  complaint  then  alleges:  ^' 

*'  Seventh.  The  defendant  at  the  time  of  the  publication 
of  the  said  article  weU  knew  the  premises  and  maliciously 
contrived  and  intended  to,  and  by  said  publication  did,  injure 
the  plaintiff  in  his  said  business,  and  by  said  article  bdid 
the  plaintiff  up  to  public  hatred,  contempt  and  ridicule  in 
so  far  as  it  related  to  him,  and  said  article  was  a  false,  defama- 
tory, scandalous  and  malicious  Ubel  upon  plaintiff  and  his 
reputation. 

''  Eighth.  By  the  said  article  the  defendant  meant  and 
intended  it  to  be  understood,  and  by  peisons  who  read  the  said 
article  it  was  understood  to  mean  and  charge  that  the  plaintiff 
has  been  arrested  and  charged  with  criminally  receiving  stolen 
property  and  with  participation  in  a  criminal  con^iracy  and 
that  the  plaintiff  was  an  imtrustworthy  man." 
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It  will  be  noted  that  the  6th  paragraph  of  the  complaint 
in  which  the  article  is  set  forth  at  length  does  not  state  that 
the  article  is  false  and  libelous,  but  simply  sets  forth  the 
matter  without  characterizing  it.  If  the  complaint  had  set 
forth  plainly  and  unmistakably  that  the  statement  that 
plaintiff  had  been  arrested  was  false  and  untrue  I  should  be 
of  the  opinion  that  a  good  cause  of  action  had  been  stated 
herein.  But  if  plaintiff  in  fact  had  he&i  arrested,  there  was 
no  libel  in  so  stating  and,  therefore,  in  my  opinion  it  was 
necessary  that  there  should  be  an  unmistakable  denial  of 
the  charge  that  in  fact  he  had  been  put  under  arrest. 

I  am  of  the  opinion  that  the  8th  paragraph  quoted  so 
qualified  the  statement  in  the  7th  paragraph  that  it  does  not 
amount  to  a  denial  of  the  fact  that  plaintiff  had  been  actually 
arrested.  As  I  read  these  two  paragraphs,  in  connection  with 
the  6th  paragraph  of  the  complaint,  the  complaint  avers  no 
more  than  that  the  article  is  false  in  that  it  charges  that 
plaintiff  had  been  arrested  and  charged  with  criminally  receiv- 
ing stolen  property  and  with  participation  in  a  criminal  con- 
spiracy and  that  the  plaintiff  was  an  untrustworthy  man. 
This  innu^ido  it  seems  to  me  is  absolutely  unwarranted  by 
the  article  itself,  which  makes  no  such  charge.  On  the  con- 
trary, it  shows  that  both  Cowl  and  the  plaintiff  were  innocent 
and  the  victims  of  a  plot  on  the  part  of  criminals.  Under 
the  terms  of  this  pleading,  the  plaintiff  might  well  in  fact 
have  been  arrested  and  the  article,  therefore,  in  that  respect 
be  true.  Nor  can  I  escape  the  conviction  that  the  very 
qualified  and  unsatisfactory  terms  in  which  the  denial  is 
couched  are  intended  to  be  solely  a  denial  of  the  fact  that 
plaintiff  had  been  arrested  on  a  charge  of  criminally  receiving 
stolen  property  and  with  participation  in  a  criminal  con- 
spiracy, and  are  not  intended  to  deny  the  fact  that  plaintiff 
had  been  arrested  upon  some  charge;  even  though  later  dis- 
covered to  be  unfounded.  It  would  be  very  easy  to  have 
denied  that  plaintiff  ever  was  in  fact  arrested,. as  set  forth  in 
the  article,  if  such  was  the  real  situation.  I  believe  that 
where  there  is  no  all^ation  that  the  whole  article  is  false  and 
untrue,  but  specific  portions  are  picked  out  as  being  false,  the 
denial  of  the  truth  of  such  specified  statements  should  be  plain 
and  explicit. 
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In  my  opinion,  therefore^  as  the  sole  ground  upon  which 
plaintiff  could  have  charged  that  he  was  Ubeled  was  thati  he 
was  said  to  have  been  arrested,  when  in  fact  he  was  not,  and 
as  the  complaint  is  not  fairly  susceptible  of  the  construction 
that  plaintiff  was  not  in  fact  arrested  as  stated,  the  order 
appealed  from  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements  to  the  respondent,  with  leave  to  plaintiff  to 
serve  an  amended  complaint  upon  payment  of  such  costs  and 
ten  dollars  costs  of  motion  at  Special  Term. 

Lattghlin,  Merrell  and  Greenbaxtm,  JJ.,  concur;  Clarke, 
P.  J.,  dissents. 

Clarke,  P.  J.  (dissenting): 

I  dissent  for  the  reasons  stated  in  Rein  v.  Star  Co.,  Inc. 
(196  App.  Div.  877). 

Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
with  leave  to  plaintiff  to  serve  amended  complaint  on  payment 
of  said  costs  and  ten  dollars  costs  of  motion  at  Special  Term. 


Habrt  Rein,  Appellant,  v.  Star  Company,  Inc.,  Respondent. 

First  Department,  May  27, 1021. 

Libel  —  pubUcation  of  article  charging  plaintifE  with  arrest  for 
dealing  in  stolen  securities  —  complaint  containing  no  denial  of 
plaintiff's  arrest  insufficient. 

Complaint  in  an  aotion  for  libel  setting  forth  the  alleged  libelous  artiole  to 
the  effect  that  plaintiff  had  been  arrested  for  dealing  in  stolen  securities, 
held,  insufficient  beeause  thefe  was  no  denoal  c^  the  fact  that  plaintiff 
had  been  arrested. 

Clarkb,  p.  J.,  dissents,  with  memorandum. 

Appeal  by  the  plaintiff,  Harry  Rein,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 


Digitized  by 


Googk 


878  Sein  v.  Star  Co.,  Inc. 

First  Department,  May,  ld21.  [VoL  196 

on  the  17th  day  of  January,  1921,  denymg  plaintiff's  motion 
fc»^  judgment  on  the  pleadings  and  sustaining  defendant's 
demurrer  to  the  complaint. 

Harold  B.  Elgar  of  counsel  [Henry  D.  BvXkley  with  him  on 
the  brief;  Hardin  &  Hess,  attornejrs],  for  the  appellant. 

William  A.  DeFord  of  counsel  [John  T.  Sturdemnt  with  him 
on  the  brief],  for  the  respondent. 

DowuNG,  J.: 

The  complaint  herein  sets  forth  in  the  6th  paragraph  thereof 
the  publication  by  defendant  in  its  newspaper  on  July  21, 
1919,  of  an  article  headed  "  New  Way  To  Get  Rid  Of  Stolen 
Securities,"  and  refers  to  the  same  transaction  set  forth  in 
the  accompanying  appeal  in  the  case  of  Rein  v.  Sun  Printing 
&,  Pvb.  Asm.  (196  App.  Div.  873).  This  article  after  setting 
forth  the  transaction  between  Bennett  and  Cowl,  by  which 
Bennett  agreed  to  invest  $500  in  Cowl's  business  if  he  would 
dispose  of  some  shares  of  Gulf  Corporation  for  him,  pro- 
ceeds: "This  Mr.  Cowl  did,  he  says,  offering  the  stock  for 
sale  through  Harry  Rein,  office  manager  for  A.  Risse  &  Co.,  of 
No.  50  Broadway,  and  realizing  $2,383.50,  of  which  amount 
all  but  $500,  according  to  Mr.  Cowl's  affidavit,  was  turned 
over  to  Bennett."     * 

It  further  sets  forth  a  second  visit  by  Bennett  who  left 
with  Cowl  ten  Interborough  Rapid  Transit  Company  first 
refunding  mortgage  bonds,  of  the  face  value  of  $1,000  each, 
and  requested  Mr.  Cowl  to  secure  a  loan  of  $5,000  thereon, 
retaining  one-fifth  thereof  and  turning  the  balance,  less  broker- 
age, over  to  him,  and  then  proceeds:  '*  Mr.  Cowl  said  he 
again  \nlsited  Mr.  Rein  and  the  loan  was  obtained,  the  bonds 
being  deposited  as  security.  Mr.  Rein  obtained  the  money 
from  the  Scandinavian  Trust  Company,  and  the  $4,000  was 
turned  over  to  '  Bennett,'  according  to  Mr.  Cowl  and 
Alexander  Nelson  Scott,  of  No.  562  West  One  himdred  and 
forty-fourth  Street,  in  the  Cafe  Savarin.  Later  in  the  same 
day  the  Trust  Company  learned  that  the  securities  had  been 
stolen,  caused  Rein  to  be  arrested,  and  Rein,  in  company 
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with  two  detectives,  met  Mr.  Cowl  at  the  Grand  Central 
Station,  where  Mrs.  Cowl  was  with  him  waiting  for  a  train, 
and  informed  him  that  he  was  also  under  arrest.  Mr.  Cowl, 
according  to  his  afl^avit,  was  taken  before  Magistrate  Ten 
Eyck  and  held  in  $2500  bail." 

The  complaint  sets  forth; 

"  Seventh.  The  defendant  at  the  time  of  the  publication 
of  the  said  article  weU  knew  the  premises  and  maliciously 
contrived  and  intended  to,  and  by  said  publication  did,  injure 
the  plaintiff  in  his  said  business,  and  by  said  article  held  the 
plaintiff  up  to  public  hatred,  contempt  and  ridicule  in  so 
far  as  it  related  to  him,  and  said  article  was  a  false,  defama- 
tory, scandalous  and  malicious  libel  upon  plaintiff  and  his 
reputation. 

"  Eighth.  By  the  said  article  the  defendant  meant  and 
intended  it  to  be  ilnderstood,  and  by  persons  who  read  the 
said  article  it  was  understood  to  mean  and  charge  that 
the  plaintiff  had  been  arrested  and  charged  with  criminally 
receiving  stolen  property  and  with  participation  in  a  crim- 
inal conspiracy  and  that  the  plaintiff  was  an  untrustworthy 
man." 

As  in  the  accompanying  case,  there  is  here  no  denial  (as 
I  \dew  the  allegations  of  the  complaint)  of  the  fact  that  plain- 
tiff was  in  fact  arrested.  It  will  be  noted  that  this  article 
contains  specific  detailed  facts  as  to  Rein  accompanying  the 
detectives  to  the  Grand  Central  Station  where  Cowl  also  was 
placed  imder  arrest,  of  which  there  is  no  denial.  As  I  read 
the  complaint,  there  is  no  sufficient  all^ation  that  plaintiff 
was  not  in  fact  arrested.  The  all^ation  that  the  article 
was  false  must  be  coupled  with  the  innuendo  that  the  article 
meant  and  charged  that  plaintiff  had  been  arrested  and  charged 
with  criminally  receiving  stolen  property  and  with  participation 
in  a  criminal  conspiracy  and  that  plaintiff  was  an  imtrust- 
worthy  man;  it.  constitutes  a  denial  of  the  truth  of  the 
innuendo  but  not  a  denial  of  the  fact  that  plaintiff  had  been 
placed  under  arrest  upon  some  charge,  which  is  the  essential 
element  in  the  allied  libel. 

In  my  opinion,  therefore,  the  order  should  be  affirmed, 
with  ten  dollars  costs  and  disbursements  to  respondent,  and 
with  leave  to  appellant  to  amend  his  complaint  upon  pay- 
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ment  of  such  costs  and  ten  dollars  costs  of  motion  at  Special 
Term. 

Laughlin,  M£BB£iiL  and  Gbsenbaum,  JJ.,  concur;  Clarke, 
P.  J.,  dissents. 

Clarke,  P.  J.  (dissenting): 

I  dissent.  I  think  the  complaint  sufficiently  allies  that 
the  statement  that  the  plaintiff  had  been  arrest^  and  charged 
with  criminally  receiving  stolen  property  was  false.  It 
certainly  is  libelous  to  falsely  state  that  a  business  man  has 
been  arrested  charged  with  a  crime. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
with  leave  to  plaintiff  to  serve  amended  complaint  on  pay- 
ment of  said  costs  and  ten  dollars  costs  .of  motion  at  Special 
Tenn. 
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CASES  REPORTED  WITH  BRIEF  SYLUBI 

DECISIONS  HAIsTDED  DOWN  WITHOUT 
OPINION. 


FmsT  Department,  March,  1921. 

Vassilia  a.  Tourib  and  John  D.  Stephaxidis,  as  Executors,  etc.,  of 
SoTiRios  A.  Tourib,  Deceased,  Appellants,  v,  Brewster  and  Company, 
Incorporated,  Respondent. 

Motor  vehicles  —  whether  defendant's  employee  wcu  acting  in  scope  of  employ^ 
ment  in  leaving  automobile  is  question  for  jury. 

Appeal  from  judgment  of  the  Supreme  Court,  entered  in  the  office  of  the 
clerk  of  New  York  county  on  the  15th  day  of  June,  1920,  dismissing  com- 
plaint at  close  of  case. 

Per  Curiam:  The  judgment  appealed  from  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  appellants  to  abide  event,  upon  the  ground 
that  the  questions  as  to  whether  defendant's  employee  in  charge  of  the 
automobile  was  acting  within  the  scope  of  his  employment  at  the  time 
he  left  the  automobile  at  the  point  of  the  accident,  and  whether  it  was  negli- 
gently so  left,  were  questions  for  the  jury.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Page,  JJ.;  Clarke,  P.  J.,  and  Dowling,  J., 
dissenting. 

DowUNG,  J.  (dissenting):  I  dissent  and  vote  to  affirm,  on  the  gronud 
that,  on  the  undisputed  facts  of  the  case,  the  employee  had  broken  the  con- 
nections between  himself  and  his  employer  and  was  not  performing  any 
act  within  the  scope  of  his  emplo3rment  which  caused  the  accident  or  was 
responsible  for  its  happening.  (Reilly  v.  Connable,  214  N.  Y.  586;  O'Brien 
V.  Stern  Brothers,  223  id.  290.)  Clarke,  P.  J.,  concurs.  Judgment  reversed 
and  new  trial  ordered,  with  costs  to  appellants  to  abide  event. 


In  the  Matter  of  the  Application  of  Eva  K.  Conlon  for  the  Payment  of 
an  Award  Made  to  Unknown  Owners  for  Parcel  No.  11  on  the  Damage 
Map,  etc.,  filed  on  the  11th  day  of  July,  1913. 

Reference  —  apportionment  of  referee's  fees  and   disbursements  —  ordeir  con- 
firming report  modified. 

Motions  to  confirm  report  of  referee,  for  hearing  of  exceptions  to  said 
report,  and  to  fix  referee's  fees,  etc. 

App.  Div.—  Vol.  CXCVI.        56 
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Pee  Curiam:  The  fees  of  the  referee  are  fixed  at  the  sum  of  $310,  aad 
his  disbursements  at  the  sum  of  IB21.30;  aod  the  order  fixing  the  com- 
pensation and  expenses  has  been  signed.  The  referee's  fees  and  disburse- 
ments are  to  be  apportioned,  two-tfakds  against  the  petitioner,  Mrs.  Conlon, 
and  one-third  against  the  claimant  Hosier.  The  order  confirming  the 
referee's  report  should  provide  that  the  sum  of  Sl,d07.86,  with  interest 
from  July  24,  1914,  to  date,  together  with  SIO  motion  costs  awarded 
by  the  order  of  the  Special  Term  of  February  18,  1921,  be  deducted  from 
the  amount  awarded  to  the  petitioner  herein  and  deposited  with  the  chamber- 
lain of  the  city  of  New  York  to  the  credit  of  the  action  of  Conlon  v.  Kelly, 
to  remain  in  his  hands  subject  to  the  order  of  the  court  therein.  In  all 
other  respects  the  report  of  the  referee  is  confirmed.  Settle  order  on  notice. 
Present  —  Clarke,  P.  J.,  Dowllng,  Smith,  Page  and  Greenbaum,  JJ.  Motion 
to  confirm  report  of  referee  granted  as  stated  in  memorandum  per  curiam. 
Settle  order  on  notice. 

Nathan  H.  Stone  and  Max  Schleimbr,  Appellants,  v.  434  Broadwat 
Realty  Corporation,  Resi>ondent. 
Orders  —  contempt  —  mistake  in  order. 

Appeal  from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  New  York  county  clerk's  office  on  the  18th 
day  of  January;  1921, 

Per  Curiam:  The  order  to  show  cause  asked  for  puxiishment  for  con- 
tempt of  the  president  and  secretary  of  the  defendant  for  disobeying  an 
order  theretofore  made  by  the  court.  By  inadvertence  the  order  appealed 
from  was  made  to  read,  "  this  motion  for  an  injunction  is  denied."  Upon 
the  record  it  is  quite  evident  that  the  court  below  intended  to  deny  the 
motion  to  punish  fcnr  contempts  Treating  it  as  suoh,  the  order  is  aiSrmed, 
with  ten  dollars' costs  and  disbursements.  Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ.  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.  

Jane  Murphy,  as  Administratrix,  etc.,  Respondent,  ik  Eighth  Avbnub 
Railroad  Company,  Appellant. 

Tritd  —  verdict  —  instruetions. 

Appeal  from  a  judgment  entered  upon  a  verdict  for  S19,500  and  an  order 
denying  a  motion  for  a  new  trial  in  an  action  for  damages  for  death  Claimed 
to  be  caused  by  the  negligence  of  the  defendant. 

Judgment  and  prder  affirmed,  with  costs*  No  opinion.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Greenlpaum,  JJ.;  Clarke,  P.  J.,  dissenting. 

Clarke,  P.  J.  (dissenting):  I  dissent  upon  the  ground  that  the  finding 
of  the  jury  that  defendant  was  neg^gent  and  the  decedent  free  from  con- 
tributory negligence  is  against  the  evidence  and  the  weight  thereof,  and 
further  upon  the  ground  that  the  learned  trial  court  submitted  contradictory 
instructions  to  the  jury  calculated  to  obscure  and  mislead,  some  of  them 
based  upon  assumptions  of  fact  not  warranted  by  the  evidence. 
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Blakey  Producing  Co.,  Inc.,  Appellant,  v.  Fox  Film  Corporatioi^ 
and  Another,  Respondents. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowlinff,  Smith,  Page 
and  Greenbaum,  JJ. 

Victor  Herbert,  Respondent,  v.  The  Rudolph  Wallach  Compant 
and  Others,  Defendants,  Impleaded  with  Warren  W.  Erwin  and  Others, 
Appellants. —  Judgment  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Qreenbaum,  J  J. 

The  People  of  the  State  of  New  York  on  Complaint  of  William 
Cohen,  Respondent,  v.  Joseph  Schlten,  Appellant. —  Judgment  affirmed. 
No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum, JJ. 

Harrt  Feder,  Appellant,  v.  New  York  Consolidated  Railroad  Com- 
pany, Respondent. —  Judgment  and  order  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

Isidor  Feder,  an  Infant,  by  Harry  Feder,  His  Guardian  ad  Litem,  Appel- 
lant, V.  New  York  Consolidated  Railroad  Company,  Respondent. — 
Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event,  on  the  ground  that  the  damages  are  inadequate.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ.;  Dowling,  J., 
dissenting. 

Stephen  Der  Ohannessian,  Appellant,  v.  George  A.  Elliott,  Respond- 
ent.—  Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event,  on  the  ground  that  upon  the  evidence  there  was  a  question 
of  fact  which  should  have  been  submitted  to  the  jury.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Louis  Lefkowitz,  Respondent,  v.  Stephen  Ransom  and  Another,  Appel- 
lants.—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Marie  Doran,  Appellant,  v.  John  Adikes  and  Another,  Respondents. — 
Judgment  affirmed,  with  costs,  with  leave  to  plaintiff  to  serve  amended 
complaint  on  payment  of  costs  in  this  court  and  at  the  Special  Term.  No 
opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 
Marie  Doran,  Appellant,  v.  John  Adikes,  Respondent,  Impleaded  with- 
Daily  Long  Island  Farmer  Publishing  Co.,  Inc.,  Defendant. —  Judgment 
affirmed,  with  costs,  with  leave  to  plaintiff  to  serve  amended  complaint 
on  payment  of  costs  in  this  court  and  at  Special  Term.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Samson  Rosenblatt,  Respondent,  v.  J.  Telenga  Export  and  Tradinq 
Corporation,  Appellant. —  Judgment  and  order  affirmed,  with  costs.  No 
opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 
A.  R.  Haeuser  Company,  Respondent,  v.  Sino-North  American  Com- 
pany, Limited,  Appellant. —  Judgment- affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Richard  Roth  v.  The  Davis  Sewing  Machine  Company. —  Motion 
dismissed,  without  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and 'Greenbaum,  JJ. 
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Drucilla  Fabbbll  v.  Ocba  I.  CoTLB  and  Others. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs,  unless  appellant  complies  with  terms 
of  order.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
baum,  JJ. 

CosTAs  Sabantides  ▼.  WiLUAMs,  Belmont  A  Cc,  Inc. —  Motion  to 
dismiss  appeal  granted,  with  ten  dollars  costs,  unless  appellant  complies 
with  terms  of  order.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith 
and  Greenbaum,  JJ. 

Richard  Wightman  v.  G.  G.  Htnson  &  Co.,  Inc. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs,  unless  appellant  complies  with  terms 
of  order.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
baum, JJ. 

Eva  K,  Conlon  v.  Mary  Ann  Kbllt  and  Others. —  Motion  for  stay 
denied,  with  ten  dollars  costs,  and  temporal^  stay  vacated.  Present  — 
Clarke,  P.  J.,  Laughlin,  DowUng,  Smith  and  Greenbaum,  J  J. 

In  the  Matter  of  Jacob  Appbll,  Deceased. —  Motion  for  stay  denied, 
with  ten  dollars  costs,  and  temporary  stay  vacated.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Bruno  Schill  v.  Schnitzer  State  Bank  and  Others. —  See  memorandum. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  J  J. 

MooDT  Enqinbbrino  Co.,  Inc.,  v.  Catalana  de  Gas  y  Electricidad, 
S.  A. —  Motion  for  stay  pending  appeal  granted  on  condition  that  the 
appeal  be  promptly  brought  on  for  argument.  If  not,  a  motion  to  vacate 
will  be  entertained.  Settle  order  on  notice.  Present -7- Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Thomas  D.  Keluher  v.  O'Brien  Moriarty  Co.,  iNa,  and  Others. — 
Motion  for  stay  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

The  Liberty  National  Bank  op  New  York,  Respondent,  v.  National 
Sponge  &  Chamois  Co.,  Inc.,  Appellant. —  Order  reversed,  with  ten  dollars 
costs  and  disbursements,  and  motion  denied,  and  the  order  for  examination 
reinstated  but  limited  to  the  8th  item  thereof;  the  date  for  the  examination 
to  proceed  to  be  fixed  in  the  order.  No  opinion.  Settle  order  on  notice. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Harry  F.  Robertson  and  Rufus  Sidman  Cole,  Individually  and  as 
Copartners,  Doing  Business  under  the  Firm  Name  Robertson-Cole  Com- 
pany, Appellants,  v.  Minute  Trading  Corporation  and  Others,  Respond- 
ents.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opin- 
ion.   Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Morris  Steinberg,  Respondent,  v.  Aaron  D.  Lubell  and  Others, 
Copartners  Trading  under  the  Firm  Name  and  Style  of  Lubell  Brothers, 
Appellants. —  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs,  on  the  ground  that  plaintiff  has  not 
shown  any  necessity  for  the  examination  and  that  the  order  was  obtained 
in  bad  faith.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
baum, JJ. 

Kate  Israel,  Respondent,  v.  David  Israel,  Appellant. —  Order  modified 
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by  reduoing  alimony  to  $100  per  week  and  oounsel  fee  to  $1,500,  and  as  so 
modified  affirmed,  without  oosts.  No  opinion.  Preeent  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Chreenbaiim,  JJ. 

NoRTHAM  Warren  Corporation,  Appellant,  v.  Thb  Lttstritb  Cor- 
poration, Respondent. —  Order  reversed,  with  ten  dollars  oosts  and  dis- 
bursements, and  order  for  examination  modified  by  limiting  the  examination 
to  the  matters  in  paragraphs  1  and  2  thereof;  the  date  for  the  examination 
to  proceed  to  be  fixed  in  the  order.  No  opinion.  Settle  order  on  notice. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Qreenbaum,  JJ. 

Anna  Merven  Carrerb  and  Another,  as  Executors,  etc.,  of  Marion 
Dell  Carrere,  Deceased,  Respondents,  v.  Mamie  Botcb  and  Others, 
Defendants,  Impleaded  with  Arthur  V.  Kaldbnberg  and  Another,  Appel- 
lants.—  Order  affirmed,  with  ten  dolUurs  costs  and  disbursements.  No 
opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
baum,  JJ. 

United  LiQinn  Sulphur  Co.,  Inc.,  Respondent,  v.  Valbntenb  A.  Dbcot, 
Appellant. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
motion  for  reargument  denied,  with  ten  dollars  costs,  and  order  granting 
change  of  venue  rdnstated.  No  opinion.  Present  —  Clarke,  P.  J. ,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  JJ. 

Charles  H.  Higgins  and  Another,  Appellants,  v.  Hinds,  Hatdbn  ft 
Eldrbdoe,  Inc.,  and  Another,  Defendants,  Impleaded  with  Three  Wbbt 
Sixteenth  Street  Corporation,  Inc.,  Respondent. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

The  City  of  New  York,  Appellant,  v.  The  Empire  City  Subway  Com- 
pany, Limited,  Respondent. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Laug^tilin,  Dowling, 
Smith  and  Gh'eenbaum,  JJ. 

Paris  H.  Qualls,  Respondent,  v:  Edward  Bokbr,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

In  the  Matter  of  the  Change  of  Grade  and  Grading  of  ^abt  One  Hun- 
dred AND  Thirty-biohth  Strbbt,  ctc.  The  People  of  the  State  of 
New  York  ex  rel.  Herman  Stxtrsbbro  Rbawy  Company,  Respondent,  v. 
Charles  L.  Craig,  as  Comptroller  <rf  the  City  of  New  York,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Pbkin  Restaurant  Co.,  Inc.,  Respondent,  v.  Jacob  H.  Grubman, 
Doing  Business  under  the  Name  and  Style  of  Wbbt  Shorb  Wine  and  Liquor 
Company,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments; the  date  for  the  examlnatioii  to  proceed  to  be  fixed  in  the  order. 
No  opinion.  Settle  order  on  notice.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  JJ. 

Harry  Carp,  Respondent,  v.  Louis  Landbsman  and  Others,  Appellants. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 
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C.  Bahnsxn  &  Co.,  Inc.,  Reapoadent,  v.  Juan  Ybmasl  &  Co.,  Inc., 
Appellaat. —  Order  reversed,  with  ten  dollars  costs  and  disbursemeuts,  and 
original  order  for  examination  modified  by  striking  out  the  provision  for 
the  examination  of  Oliver  as  a  witness.  The  date  for  the  examination  to 
proceed  to  be  fixed  in  the  order.  No  opinion.  Settle  order  on  notice. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Hkrman  Witt,  as  Trustee  in  Bankruptcy  of  Ken  yon  &  Childs,  Inc., 
Respondent,  v.  Jaiisb  Talcott,  Inc.,  Appellant — Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  DowUng,  Smith  and  Greenbaum,  JJ. 

GoiiDiE  Epstbin  v.  Rebecca  Levy. —  Motion  to  dismiss  appeal  denied, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith 
and  Greenbaum,  JJ. 

120  West  86th  St.  Corfobation  v.  Leon  M.  Bodenheimer. —  Appli- 
cation denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

T.  J.  Fletcher  Jackson  and  Others  v.  Edna  Grey,  Impleaded. — 
Application  granted.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  JJ. 

IsiDOR  Goldberg  v.  Abraham  Levine. —  Application  granted.  Order 
signed.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
baum, JJ. 

Lawrence  S.  Harris  v.  Ecupse  Liqbt  Company. —  Application  granted. 
Order  signed.  Present  —  Clarke,  P.  J.,  Liaughlin,  Dowling,  Smith  and 
Greenbaum,  JJ. 

Edwin  Alexander  v..  Marcelino  Sola  and  Others. —  Application 
denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Max  Abrams  v.  Gus  L.  Rosenberg. —  Motion  denied,  with  ten  dollars 
oosts,  and  stay  vacated.  Present — ^Clarke,  P.  J.,  Laughlin,  Dowling, 
Smith  and  Greenbaum,  JJ. 

In  the  Matter  of  Richard  C.  Lake,  Deceased. —  Motion  denied,  without 
costs.  Present -^  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
baum, JJ. 

Haoop  Kevorkian  v.  Manhattan  Storage  and  Warehouse  Company. — 
Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  JJ. 

Jacob  Friedman  v.  Harry  B.  Datis.  Bbnno  Friedman  v.  Harry  B» 
Davis. —  Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Roberta  F.  Frakk  v.  Sidney  B.  Bowman  Automobile  Company. — 
Motion  for  reargament  denied.  Motion  for  leave  to  appeal  granted. 
Present  —  Clarke,  P.  J.,  Tiaughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Roberta  F.   Frank  v.  Sidney  B.  Bowman  Automobile  Company. — 
Motion  for  stay  granted.    Present  —  Clarke,   P.  J.,   Laughlin,   Dowling, 
Smith  and  Greenbaum,  JJ. 
William  Avedon  v.  Gem  Dbbbs  House,  Inc.— Motion  denied,  with 
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ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Langhlin,  DowMng*  Smith  and 
GreeBbanm,  JJ. 

MoRBis  Btakgkr  v.  SAinxsL  Bbbnbtbik. —  Motion  denied^  with  ten  doBan 
costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Green- 
banm,  JJ. 

GvoROB  BoiKO  A  Co.,  Inc.,  v.  Atlantic  Wooubn  Millb,  Inc. —  Motion 
granted.  Present  —  Clarke,  P.  J.,  LaughUn,  Dowiing,  Smith  and  Qreen- 
baum,  JJ. 

Thb  People  ov  thb  Stats  of  Nbw  York  ex  rel.  Morbwood  Rbaltt 
Holding  Company  v.  Cantor  and  Others,  as  Commissioners. —  Motiim 
granted.  Present  —  Clarke,  P.  J.,  Laug^hhn,  Dowiing,  Smith  and  Qreen- 
banm,  JJ. 

Charlbs  a.  Rogers  v.  Robert  T.  Rabuusbbm  and  Others. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  7.,  Laaghlin,  Dowiing, 
Smith  and  Greenbaum,  JJ. 

Charles  A.  Rogers  v.  Robrrt  T.  Rasmussbn  and  Others. —  Motion 
denied,  with  ten  debars  costs.  Present  —  Clarke,  P.  J.,  Langhlin,  Dowiing, 
Smith  and  Greenbanm,  JJ. 

Kathbrinb  Htlaivd  y.  Valbmtinb  Fim. —  Motion  denied,  with  ten 
dollars  costs.  Present  —  Clarke,  P.  J.,  Langhlin,  Dowiing,  Smith  and 
Qreenbaum,  JJ. 

In  the  Matter  of  Jennie  L.  Bbobst,  Deceased. —  Motions  denied,  with 
ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Langhlin,  Dowiing,  Sssith  and 
Greenbaum,  JJ. 

GroEON  Dakin  v.  BRtrDs  D.  Titman  and  Others. —  Motion  for  stay 
granted  on  condition  that  appellants  deposit  $150  additional  with  the 
city  chamberlain  to  the  credit  of  the  action.  Settle  order  on  notice.  Pres- 
ent —  Clarke,  P.  J.,  Langhlin,  DowUng,  'foiith  and  Greenbanm,  JJ. 

Mbtbr  L.  Rhbin  v.  Frbdbrio  A.  Pbbso. —  Motion  f<^  stay  granted. 
Settle  order  on  notice.  Present  —  Clarke,  P.  J.,  Langhlin,  Dowiing,  Smith 
and  Greenbanm,  JJ. 

Donald  Stuington  and  Others  v.  A.  Sraotrn  Haxton.— Motion  for 
stay  granted.  Settle  order  on  notice.  Present  — ^  Clarke,  P<  J.,  LAUghlin, 
Dowiing,  Smith  and  Greenbanm,  JJ. 

The  City  of  New  York,  Respondent,  t.  Nbw  York  Railways  Company, 
Appellant. —  Juc^ment  and  order  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Langhlin,  Dowiing,  Smith  and  Greenbaum,  JJ. 

Isidore  D.  Morrison  and  Jacob  R.  Schiff,  Respondents,  v.  Hector  M. 
Hitcrings  and  Another,  Appellants,  Impleaded  with  Srbnk  Rbalty  and 
Conbtrt7Ction  Corporation  and  Another,  Deferaifents. —  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Pl^eeent  —  Clarke,  P.  J.,  Lau^ilin, 
Do^ng,  Smith  and  Greenbaum,  JJ. 

In  the  Matter  of  the  Application  for  the  Revocation  of  Letters  of  Adminis- 
tration on  the  Goods,  etc.,  of  Cbtrib^  Tsitottrib,  Deceased.  Fonos  Kat« 
souDos,  Appellant;  Anna  TsiTotmis,  as  Administratrix,  etc.,  Respondent.-* 
Decree  aiBrmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Langhlin,  Dowiing,  Smith  and  Greenbanm,  JJ. 
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David  Ganxlbs,  Appellant,  v.  Morbis  Newman  and  Others,  Doing 
Business  under  the  Firm  Name  of  Newman  &  Chalkin,  Respondents. — 
Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Mabt  Dunbab,  Appellant,  v.  Victob  E.  Gabtz,  Respondent. —  Judgment 
affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  I«iighliii, 
Dowling,  Smith  and  Greenbaum,  JJ. 

Zengendal  Realty  Company,  Appellant,  v.  Jambs  W.  Sims,  Respondent. 

—  Order  affirmed,  without  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

Bird  S.  Colbb,  Commissiouer  of  Public  Welfare  of  the  City  ot  New  York, 
on  Complaint  of  Marion  Contant,  Respondent,  v.  Thomas  Dinbbn, 
Appellant. —  Order  affirmed.  No  opinion.  Present  —  Clarke,  P.  J.,  Laufi^- 
Jin,  Dowling,  Smith  ahd  Greenbaum,  JJ. 

RiCHABD  Cbonin,  Respondent,  v.  Cabot  Real  Estate  Company,  Appel- 
lant.— Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

The  People  op  the  State  op  New  Yobk,  Respondent,  v.  Ellen  Bullbn, 
Appellant. —  Judgment  affirmed.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

The  People  op  the  State  op  New  Yobk,  Resi>ondent,  v.  John  Clark, 
Appellant. —  Judgment  affirmed.  No  opinion.  Present  —  Clarke,  P.  J.. 
Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

W.  R.  Gbace  &  Company,  Respondent,  v.  Nathan  Yohalem  and  Another, 
Individually  and  as  Copartners  Trading  under  the  Firm  Name  and  Style  of 
YoHALBM  &  Diamond,  Appellants. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  JJ. 

The  Hotel  Rboistxr  Company  op  New  York,  Appellant,  v.  Chablbs 
E.  GBHmNQ,  Respondent. —  Judgment  afflnned,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowhng,  Smith  and  Greenbaum,  JJ. 

Huylbb's,  Appellant,  v.  Broadway-John  Street  Corporation,  Respond- 
ent.—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Greenbaum,  JJ. 

RoBBBT  M.  Silverman  v.  J.  Hbbbebt  Wabb  and  Others. —  Motion  to 
dismiss  appeal  granted,  with  ten  dollars  costs,  unless  appellants  comply  with 
terms  stated  in  order.  Present  —  Dowling,  Laughlin,  Smith*  Merrell  and 
Greenbaum,  JJ. 

In  the  Matter  of  L.  Habdino  Roqbrs  v.  Yalb  CLtrs  or  New  York  City. 

—  Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs,  unless  i4>pellant 
complies  with  terms  stated  in  order.  Present  —  Dowling,  Laughlin,  Smith, 
Merrell  and  Greenbaum,  JJ. 

David  W.  Mybrs  v.  Hasbl  A.  Mybrb,  an  Infant. —  Motion  to  dismiss 
iH^peal  granted,  with  ten  dollars  oosts,  unless  appellant  complies  with  terms 
stated  in  order.  Present  —  Dowling,  Laughlin,  Smith,  Merrell  and  Green* 
baum,  JJ. 

Louise  C.  Nash  v.  T.  J.  Oaklby  Rhinblandbb  and  Others. —  Motion 
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to  difimias  i^peal  granted,  with  ten  doUani  ooetSy  unless  appelant  oomplies 
with  terms  stated  in  order.  Present  —  Dowling,  Lauglilin,  Smith,  Merrell 
and  Gf^eenbaom,  JJ. 

JoBBPH  Grubkberq  v.  Richard  Oodvrby. —  Motion  to  dismiss  appeal 
granted,  with  ton  dollars  costs,  unless  appellant  comphes  with  terms  stated 
in  order.  Present  —  Dowling,  Laughlln,  Smith,  Merrell  and  Qreenbaum,  JJ. 
Commissioner  of  Public  Charitib0  on  Complaint  of  Elsib  Kaminbkt 
V.  Hbnrt  Spibosl. —  Motion  to  dmmiss  appeal  granted  unless  appellant 
complies  with  tonus  stated  in  order.  Present  —  Dowiing,  Laug^Utin,  Smith, 
Merrell  and  Greenbaum,  JJ. 

Sanitary  Fire  Proofing  &,  Contracung  Co.,  Inc.,  v.  Finkbl  Umbrblla 
Frame  Co.,  Inc. —  Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs, 
unless  appellant  complies  with  terms  stated  in  order.  Present  —  Dowiing, 
Laughlin,  Smith,  Merrell  and  Qreenbaam,  JJ. 

George  W.  Grbbn  and  Others  v.  Nathan  Rebslbr. —  Motion  for  stay 
denied,  with  ton  dollare  costs,  and  stoy  vacated.  Present  —  Dowiing, 
Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

The  Peoplb  of  the  State  of  New  York  ex  rel.  Jake  Smith  y.  BnoAR  G. 
Smith. —  Motion  for  stay  denied,  with  ton  doUan  costs,  and  stoy  vacated. 
Present  ~  Dowiing,  Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

The  Citt  of  New  York  v.  The  New  York  Edison  Company  and 
Others. —  Motion  granted  upon  the  terms  indicated  orally,  the  appellant 
to  be  prepared  to  argue  the  appeal  from  the  order  herein  on  April  1,  1921, 
if  the  respondent  be  then  ready  to  pvooeed;  if  the  respondent  is  not  ready, 
then  the  appeal  is  to  be  heard  on  April  15,  1921.  Settle  order  on  notice. 
Present  —  Dowiing,  Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

LiTTLEJOHN  &  Bull,  Inc.,  Respondent,  v.  Siegfried  Dbutsch  and 
Another,  Doing  Business  under  the  Trade  Name  of  Hero  Snap  Fastener 
Company,  Appellants. —  Judgm^it  and  order  affirmed,  with  costs.  No 
opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  Green- 
baum, JJ. 

Mario  Galluzzo,  an  Infant,  by  Colooero  Galubzo,  His  Guardian 
ad  Ldtom,  Appellant,  v.  J.  M.  Horton  Ice  Cream  Company,  Respondent. — 
Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Smith,  Page  and  Greenbaum,  JJ. 

CoLOQERO  Gallitzzo,  Appellant,  v.  J.  M.  Horton  Ice  Cream  Company, 
Respondent. —  Judgment  and  order  affirmed,  with  costs.  No  opini<m. 
Present  —  Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  Greenbaum,  J  J. 

Bird  S.  Coler,  Commissioner  of  Pubhe  Welfare  (tf  the  City  of  New  York, 
on  Complaint  of  Grace  Wilson,  Respondent,  v.  Charles  Kahn,  Appellant. 
—  Judgment  affirmed.  No  opinion.  Pnsent  «^  Clarke,  P.  J.,  Laughlin, 
Smith,  Page  and  Greenbaum,  JJ. 

Isaac  Leon,  as  Administrator,  eto.,  of  Bernard  Leon,  Deeeased, 
Respondent,  v.  Mttrad  Tawtll  and  Another,  Appellants. —  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Present  —  ClariEC,  P.  J.,  Laughlin, 
Smith,  Page  and  Greenbaum,  JJ. 

Siegfried  Salomon  and  Others,  Copartners  in  Business  under  the  Name 
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of  Columbia  SuvLnNo  akd  JEisjmaNa  Wobbb,  RevpondoalB,  v.  Samuxi. 
CuTUBB  and  Ollnrg,  Copartners  in  Bnwiiwut  under  the  Nana  of  Cutubb 
Brob.,  Appellants. —  Judgment  and  order  af&rmed,  with  costs.  No  opinuuL 
Present  —  Clarke,  P.  J..  LaushUn*  Smith,  Pi«e  and  Gfeenbauai,  JJ. 

John  W.  Cjuabk,  Jb.,  Resyondent,  v.  Naah  Rockvoop»  AmMUaBt — 
Judgment  aiMi  order  affirmed,  with  eosits.  No  opioian.  Present  —  CUcke, 
P.  J.,  Laiaghlin,  Smith.  Page  and  Qreenbaum,  JJ. 

Thb  Pboplb  of  thb  Stavb  of  Nbw  Yobk,  Respoadent,  v.  Giovanki 
RiccoBOivo,  Appellant. —  Judgnaeat  and  ordor  affirmed.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  Ghreenbaom,  JJ. 

Anton  Ji&an,  Appellant,  v.  Thb  Oitt  of  Nbw  Tobk  and  Others,  Respond- 
ents.—  Judgment  affiraied,  with  costs.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Seaith,  Page  and  Greeabaum,  JJ. 

M.  Brand  &  Sons,  Inc.,  Respoadant,  v.  Bbla  Kbausz,  Dmng  Business 
under  the  Trade  Name  and  Style  of  Kbausx  Casino  Co.,  AppeUaat. — 
Order  affirmed,  with  ten  doUars  oosts  and  disbiHsementiS,  with  leave  to 
defendant  to  withdraw  demumer  and  to  aoawer  in  ten  days  oa  pnymeat 
of  said  easts  and  ten  dollars  oosts  of  moiian  at  ^leoial  Term.  No  apinioa 
Present  —  Clarke,  P.  J.,  LaiighUn,  Sauth,  Page  and  Graenbaum,  JJ. 

EnwARn  H.  Raynoilds,  Respondeat,  v.  Aijuiani>bb  G.  ZooBAPaoa 
and  Others,  Appellants,  Impleaded  with  Andbooubs  G.  Zoobapbos,  Defend- 
ant.—  Order  affirmed,  with  ten  dollars  oosts  and  disbursements.  No 
opinion.    Present  -^  Dowling,  liaaghlia,  Sauth,  Menwll  and  Greenbaam,  JJ. 

JossPH  L.  Praobb,  Appellant,  v.  Naw  Jbbsbt  Fidbuty  amd  Pi,axb  G1.A88 
Inbubance  Company  of  Nbwabk,  Nbw  JaaaaY,  Respondeat.  (Action 
No.  1.)  —  Order  affirmed,  with  ten  doUavs  costs  and  disbnzsements.  No 
opinion.    Piasent  —  Dowling,  T,4iwghlin,  Saiith,  MerreU  and  Greenbaum,  JJ. 

JosBPH  U  Pbaqbb,  AppeUant,  v.  Nbw  JaasBY  Fiobuty  avd  Pi,atb 
Glass  Insubancs  Coicpany  of  Nbwajsk,  Nbw  Jbbsby,  ReHMmdeat. 
(Action  No.  2.) — Order  affiraiad,  with  ten  dollars  costs  and  disbuxso- 
meats.  No  opinion.  Present  —  Dowling,  Laughlin,  Smith,  Meraell  and 
Greeabaum,  JJ.;  Smith,  J.,  distjeating. 

Sun  Pbintinq  anb  Pubusbino  Association,  Appellant,  v.  Rombo  R. 
RoNOONi  and  Another,  ladividuaUy  aad  as  Copartaers  under  the  Firm 
Name  and  Style  of  Roncovi  A  Mu4«ab,  Respondents. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Dowling, 
lAUgUin,  Smith,  MerreU  and  Gfieeabauaa,  JJ. 

In  the  Matter  of  Maiittoes  AvaNaa.  Taa  Pboi»IiB  of  thb  Statb  of 
Nbw  Yobb,  Respondent;  Thb  CoaurrBOUiBB  of  tbb  City  of  Naw  Yobk, 
AppeUaot. —  Order  affirawri,  with  tea  doUara  coats  and  disbunemaatB. 
No  opiaion.  Preseat  —  Dowtiag,  TaagMia,  Sauth,  MeriaU  and  Green- 
baum, JJ. 

LO018  A.  WiLDMAN,  Respondeat,  v.  Mii#BS  Sngbavino  Co.,  Inc., 
Appellant.—  Order  modified  by  providing  that  tl»  words  *'  cireumstsaoes 
surroundhig"  be  stricken  from  subdivisions  (a)  and  (e)  of  the  odgiBal 
order  for  examination,  and  by  confining  the  ftYaminatian  under  said  sub- 
divisions to  the  particular  facts  referred  to  therein,  and  as  so  modified 
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affirmed,  without  oosts;  the  date  of  the  examination  to  proceed  to  be  fixed 
in  the  order.  No  opinion.  Settle  order  on  notice.  Present  —  Dowling, 
Laugfhiin,  Smith,  Merrell  and  Greenbaum,  JJ. 

Samuel  Bbnbon,  Respondent,  v.  Thames  Hnrsn  Woolxiy  Mills,  Inc., 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Dowling,  Laughlin,  Smith,  Merrell  and  Qreen- 
baum,  JJ. 

CnAJTscKY  D.  Pbasb,  Suing  on  His  Own  Behalf  as  Well  as  on  Behalf  of 
All  the  Other  Owners  and  Holders  of  the  Common  Stock  of  the  Defendant, 
Pbasb  Piano  Company,  Respondent,  v.  Gbohgb  N.  Taylor,  Appellant, 
Impleaded  with  Peabb  Piano  Company,  Defendant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Dowling, 
Laughlin,  Smith,  Merrell  and  Qreenbaum,  JJ. 

In  the  Matter  of  the  Application  of  Euzabbth  O'Dba,  Appellant,  to 
Cancel  and  Set  Aside  a  Subpoena  Duces  Tecum,  etc.  Joint  Lboislativb 
Comvittbb  oNHoimrNQ,  etc.,  Respondent. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Present  —  Dowling,  Laughlin,  Smith, 
Merrell  and  Qreenbaum,  JJ. 

In  the  Matter  of  the  Application  of  Builders'  Supply  Burbau,  Appel- 
lant, to  Cancel  and  Set  Aside  a  Subpoena  Duces  Tecum,  etc.  Joint  Lbois- 
lahvb  Committee  on  Housing,  etc.,  Respondent. —  Order  afflbrmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Present — Dowling,  Laugh- 
lin, Smith,  Merrell  and  Greenbaum,  JJ. 

In  the  Matter  of  the  Application  of  Association  of  Dbalbrsin  Masons' 
Building  Materials,  Appellant,  to  Cancel  and  Set  Aside  a  Subpoena  Duces 
Tecum,  etc.  Joint  Legislative  Committee  on  Housing,  etc..  Respond- 
ent.—  Order  aiBrmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Dowling,  Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

MmDLEBRooK,  McDoNALD  A  Co.,  Inc,  and  Others,  Appellants,  v. 
Frederic  K.  Middlebrook,  Respondent. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Present  —  Dowling, 
Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

John  E.  Maddbn,  Respondent,  v.  John  H.  Robseter,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Dowling,  Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

In  the  Matter  of  the  Application  for  the  Adoption  of  Lloyd  Albin  Carl- 
son, an  Infant.  Carl  H.  Carlson,  Appellant;  Albbrt  H.  Paoel  and 
Another,  Respondents. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Present  —  Dowiing,  Laughlin,  Smith,  Merrell 
and  Greenbaum,  JJ. 

In  the  Matter  of  the  Application  of  David  Gbrbbr  and  Others,  Respond- 
ents, for  the  Issuance  of  Subpoefnas  to  Abraham  L.  Erlanger  and  Another. 
ZiBG^BLD  Follibb,  Inc,  and  Another,  Appellants. —  Order  affirmed,  with 
ten  dollars  costs  and  diiftmrsements.  No  opinion.  Present  —  Dowling, 
Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

Florbncb  a.  Smallwood,  Respondent,  v.  Hiobib  Smith  and  Another, 
Defendants,  Impleaded  with  Stewart  P.  Drummond  and  Others,  Appellants. 
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—  Order  modified  by  providing  that  paragraph  sixteenth  of  the  com- 
plaint be  stricken  out,  and  as  so  modified  aiSftrmed,  with  ten  doUars  costs 
and  disbursements  to  respondent.  No  opinion.  Present  —  Dowling, 
Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

Florbnce  a.  Smallwood,  Respondoit,  v.  Higbib  Smith  and  Others, 
Defendants,  Impleaded  with  Gborgb  Orton  Elmorx,  Appellant. —  Order 
modified  by  providing  that  paragraph  sixteenth  d  the  complaint  be  stricken 
out,  and  as  so  modified  afiSrmed,  with  ten  dollars  costs  and  disbursements 
to  respondent.  No  opinion.  Present  —  DowUng,  LAUghlin,  Smith,  Meirell 
and  Greenbaum,  JJ. 

AuRBLE  BoRRiBB  Glovb  Co.,  Inc,  Appellant,  v.  Glaubb  A.  Pbttbb, 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements; 
the  date  for  the  examination  to  proceed  to  be  fixed  in  the  order.  No  opinion. 
Settle  order  on  notice.  Present  —  Dowling,  Laughlin,  Smith,  Merrell  and 
Greenbaum,  JJ. 

Max  Cohn  and  Another,  Respondents,  v.  Jambs  C.  Gismond  &  Gompant» 
Inc.,  Appellant. —  Order  affirmed,  with  ten.dollars  costs  and  disbursements. 
No  opinion.  Present  —  Dowling,  Laughhn,  Smith,  Merrell  and  Green- 
baum, JJ. 

In  the  Matter  of  the  Arbitration  between  Ashlkt  D.  Adams  and  Rai«ph 
PowBRB,  Copartners  Doing  Business  as  Adams  &  Powers,  Respond- 
ents, and  RoTTBNBERG  Sons  Co.,  Inc.,  Appellant. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  oiunion.  I^resent  —  Dowling, 
Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

In  the  Matter  of  the  Application  of  the  Board  of  Education  of  thb 
City  and  City  School  District  of  New  York  Appellant,  for  a  Writ  of 
Mandamus,  v.  Charles  L.  Craig,  as  Comptroller  of  the  City  of  New  York, 
and  Another,  Respondents. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Present  —  Dowling,  Xiaughlin,  Smith,  Metrdl 
and  Greenbaum,  J  J.;  Dowling,  J.,  dissentij^g. 

Lawrencb  a.  Washinqton,  Resi>ondent,  v.  Texas  Ranqbb  Pboduging 
AND  Refining  Company,  Appellant. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Present  —  Dowling,  Laughlin,  Smith, 
Merrell  and  Greenbaum,  JJ. 

Ethel  L.  Lowbnthal,  Respondent,  v.  Henry  Lowenthal,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and.  disbursements.  No  opinion. 
Present  —  Dowling,  Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

Jacob  Newman,  Appellant,  v.  Prbsbed  Steel  Car  Company  and  Others, 
Respondents. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Dowling,  Laughlin,  Smith,  Merrell  and  Green- 
baum, JJ. 

George  R.  Philupb,  Appellant,  v^  Jane  S.  Philups  and  Another, 
Respondents. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No 'opinion.  Present  —  Dowling,  Laughlin,  Smith,  Merrell  and  Green- 
baum, JJ. 

Florence  N.  Lewis,  Respondent,  v.  Otbua  Wesley,  Appellant. — 
Order  reversed,  with  ten  dollars  /oosts  and  disbursements,  and  motion  for 
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injunotion  denied,  with  ten  dollars  costs,  on  the  ground  that  the  facts 
essential  to  warrant  a  temporary  injnnction  were  not  shown  by  competent 
evidence.  Present  —  Dowiing,  Langhlin,  Smith,  Merrell  and  Green- 
baum,  JJ. 

Port  Aux  Quillbs  Luhbsb  Co.,  Inc.,  Appellant,  v.  Misias  Pulp  Wood 
Company,  Inc.,  Respondent. —  Order  modified  by  striking  out  provision 
for  oral  cross-examination  and  substituting  cross-examination  by  written 
eross^interrogatories,  on  the  ground  that  no  necessity  for  oral  cross-exami- 
nation has  been  shown,  and  as  so  modified  aflSrmed,  with  ten  dollars  costs 
and  disbursements  to  appellant.  Present  —  Dowling,  LaughHn,  Smith, 
Merrell  and  Greenbaum,  JJ. 

T.  Langlakd  Thompson,  Respondent,  v.  Thb  Eubctric  Welding 
Company  of  America,  Inc.,  Defendant,  Impleaded  with  William  Schen* 
STBOM,  Appellant. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted  except  as  to  seventh  demand .  No  opinion.  Present  — 
Dowling,  Laugfalin,  Smith,  Meirell  and  Greenbaum,  JJ. 

In  the  Matter  of  the  Application  of  L.  Harding  Rogers,  Jr.,  Appellant, 
for  a  Writ  of  Mandamus,  v.  Tfis  Association  op  "Ths  Bar  of  the  City 
OF  New  York,  Respondent. —  Order  afllrmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Present  —  Dowling,  Laughlin,  Smith,  Merrell 
and  Greenbaum,  JJ. 

Thomas  McPartland,  Appellant,  v.  John  Rohan,  Respondent. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Dowling,  Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

Clement  H.  Betts,  Respondent,  v.  Putnam  A.  Bates,  Defendant, 
Impleaded  with  The  Bates  Company,  Appellant. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Dowling, 
Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

MoBiTS  Waiavr  and  Others,  as  Executors,  v.  Anna  Kuethe,  Otherwise 
Known  as  Anna  Kuethe  Wauter. —  Motion  to  dismiss  appeal  granted, 
with  ten  dollars  oodts.  Present  —  Dowling,  Laughlin,  Smith,  Merrell  and 
Greenbaum,  JJ. 

Anna  M.  K.  Walter  v.  .Edwin  J.  Walter,  Impleaded. —  Motion  to  dis- 
miss appeal  granted,  with  ten  dollars  costs.  Present  —  Dowling,  Laughlin, 
Smith,  Merrell  and  Greenbaum,  JJ. 

Anna  M.  K.  Walter  v.  Henry  Walter. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs.  Present  —  Dowling,  Laughlin,  Smith, 
Merrell  and  Greenbaum,  JJ. 

Clarence  R.  Walter  v.  Anna  K.  Walter. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs.  Present  —  Doiriing,  Laughlin,  Smith, 
Merrell  and  Greenbaum,  JJ. 

In  the  Matter  of  Bxtilders'  Supply  Bureat?.  (Joint  Legislative 
Committee  on  Hottbing.) —  Motion  to  dismiss  appeal  denied.  Present  — 
Dowling,  Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

In  the  Matter  of  Elizabeth  O'Dea.  (Joint  Legislative  Committee 
ON  Housing.) —  Motion  to  dismiss  -appeal  denied.  Pl^esent  —  Dowting, 
Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 
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In  the  Matter  of  Association  of  Dbalebb  in  Masons'  Buiu>ino 
Matsrials.  (Joint  liSaisuiTivB  Committkb  on  Housing.) — Motion  to 
disBuss  9;s^peaX  denied.  Present  —  DowUng,  Laugldin,  Smith,  MerreU  and 
Greenbaum,  JJ. 

Warwick  Art  Studios,  Inc.,  v.  Sackbtt  &  Wilhslmb  Corporation. — 
Motion  to  dismiss  appeal  granted,  with  ten  doUars  costs.  Present  — 
Dowling,  Laughlin,  Smith,  MerreU  and  Greenbaum,  JJ. 

Esther  I.  Gordon  v.  Htman  Gordon. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs.  Present  —  Dowling,  Laughlin,  Smith, 
MerreU  and  Greenbaum,  JJ. 

The  Emigrant  Industrial  Savings  Bank  v.  Liluan  G.  DeWitt  and 
Others.  (Amsbl  Construction  Co.,  Inc.) — Motion  to  dismiss  appeal 
granted,  with  ten  doUars  eosts. —  Present  —  Dowling,  Laughlin,  Smith, 
MerreU  aad  Greenbaum^  JJ. 

The  People  or  the  State  of  New  York  v.  John  Hill. —  Motion 
granted  upon  appeUant's  flUng  points,  notice  of  argument  and  note  oi 
issue.  Present  —  Dowliug*  Laughlin,  Smith,  MerreU  and  Greenbaum,  JJ. 
Catherine  M.  Lobbl  v.  Charles  Lobbl.—^  Motion  denied,  with  ten 
doUars  costs-  Present  —  Dowlix&g*  Laughlin,  Smith,  MerreU  and  Green- 
baum JJ.  , 

William  J.  Rodoers  v.  The  City  of  New  York. —  Motion  to  dismiss 
appeal  granted,  with  ten  dqUars  costs.  Present  —  DowUng,  Laugihlin, 
Smith,  MerreU  and  Greenbaum,  JJ. 

GuiLDEBOT  P.  SMITH/ an  Infantry.  The  City  op  New  York.t— Motion 
to  dismiss  appeal  granted,  with  ten  doUars  costs.  Present  —  Dowling, 
Laughlin,  Smith,  MerreU  and  Greenbaum,  JJ. 

WiLUAM  Stbubr,  as  Adminislxator,  v.  The  City  of  New  York. —  Motion 
to  dismiss  appeal  granted,  with  ten  doUars  costs.  Present  —  Dowling, 
LaughUn,  Smith,  MerreU  and  Greenbaum,  JJ. 

Marqaret  Hach  v.  The  CitV  of  New  York  and  Others. —  Motion  to 
dismiss  appeal  granted,  with  ten  doUacs  costs.  Present — Dowling, 
LaughUn,  Smith,  MerreU  and  Greenbaum,  JJ. 

Thbobald  Hach  v.  The  City  or  New  York  and  Others. —  Motion 
to  dismiss  appeal  granted,  with  ten  doUars  costs.  Present  —  Dowling, 
LaughUn,  Smith,  MerreU  and  Greenbaum,  JJ. 

The  Motion  Picture  Trade  Directory  Co.,  Inc.,  v.  Laird  H.  Wallace 
and  Others.— AppUcation  granted.  Order  signed.  Present  —  Dowling, 
Laughlin,  Smith,  MerreU  and  Greenbaum,  JJ. 

Isaac  K&aushar  v.  Dreyfuss  Costume  Corporation. —  AppUcation 
denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Dowling,  LaughUn, 
Smith,  MerreU  and  Greenbaum,  JJ. 

Leo  Lbssler  t.  Molub  Unoer,  as  Administratrix. —  AppUcation 
denied,  with  ten  doUars  costs.  Order  signed.  Present  —  Dowling,  Laughlin, 
Smith,  MerreU  and  Greenbaum,  JJ. 

Charles  T.  Norman  and  Others  v.  Walker  D.  Hines,  Director-General. 
—  AppUcation  demed,  with  ten  doUars  costs.  Order  signed.  Present — 
DowUng,  Laughlin,  Smith,  MerreU  and  Greenbaum,  JJ. 
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H.  C.  KBin>ALL  Hbstsb  V,  Louis  Gissbn. —  Application  denied,  with 
ten  dollars  costs.  Order  signed.  Present  —  IXowling,  Laughlin,  Smith, 
Merrell  and  Qreenbaum,  JJ. 

WiLUAM  N.  Harte  v.  Adelb  S.  Dodd. —  Application  slanted.  Order 
signed.     Present  —  Dowling,  LAughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

In  the  Matter  of  Joseph  P.  Bickerton  and  Others.  (New  York 
Theatre  Co.) —  Motion  granted  on  condition  that  undertaking  for  S2D,000 
be  given.  Settle  order  on  notice.  Present  —  Dowling,  Laughlin,  Smith, 
MerrsQ  and  Greenbanm,  JJ. 

In  the  Matter  of  Abthttr  S.  AjcnoiiD  and  Others.  (Nbw  Yobk  Theatrb 
Co.) —  Motion  granted  on  condition  that  undertaking  for  $20,060  be  givem. 
Settle  order  on  notice.  Pk<eeeHt  —  Dowling,  Langhlin,  Smiih,  Merrell 
and  Greenbaum,  JJ. 

In  the  Matter  of  Abrasam  Erlanqml  (New  York  Theatre  Co.)--* 
Motion  granted  on  condition  that  an  undertaking  for  $20i,000  be  given. 
Settle  onfer  on  notiee.  Pvesent  —  Dowling,  LaughMn,  Smith,  Merrril  aoid 
Greenbaum,  JJ. 

Jaiobs  T.  BmAXTON,  as  AdndEastrator,  v.  Benjamin  8.  Mbivdelson-. 
Motion  denied,  with  ten  doUars  costs.  Present  —  Dowlimg,  LaugUia,  Smith, 
Merrell  and  Greenbaum,  JJ. 

Hbmbt  Mandbl  v.  National  Association  Btni/DiNo  Corporation, 
Impleaded. —  Motion  denied,  with  ten  dollars  ecsts.  Present -^  Dowling, 
Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

Solomon  GREENBAttM  and  Otters  v.  Jacob  KBMrr,  Inc. —  Motion  denied, 
with  ten  dollars  costs.  Present  -*-  Dowling,  Laug^iliiiy  Smith,  MerrsH  and 
Greenbaum,  JJ. 

Kino,  Rice  A  Ganbt  Co^  y.  Thb  Citt  of  Nbw  Yobk.-^  Motion 
denied,  with  ten  doHan  costs.  Present  —  Dowling,  LiaugUin,  Smith,  Mer^ 
rell  and  Greenbaum,  JJ. 

The  Bronx  Gab  and  ElbctbioCo.  v.  Tlra»  Cirr  or  NbW  York  and 
Others,  Impleaded. —  Motion  denied,  with  ten  dollars  costs.  Present  — 
Dowling,  ibaughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

AtTREUD  BoRmss  Qxo/vB  Co.,  Inc.,  t.  CLAtms  A.  PBtrnm.^^  Motion 
denied,  with  ten  doBars  costs*  Pktesent  —  Dowling,  i4MagfaIin,  Smith, 
Merrell  and  Greenbaum,  JJ. 

Georqe  F.  Hinrichs,  as  Receiver,  etc.,  v.  Matilda  Weisbecker  and 
Others. —  Motion  granted,  with  ten  dollars  costs.  Present  —  Dowling, 
Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

In  the  Matter  of  George  McComb,  Deceased.  (Black wells  Island 
Bridge.) — Motion  granted.  Settle  order  on  notice.  Present  —  Dowling, 
Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

Isaac  O.  Schiff  and  Others  v.  Isaac  Goldberg. —  Motion  granted. 
Settle  order  on  notice.  Present  —  Dowling,  Laughlin,  Smith,  Merrell  and 
Greenbaum,  JJ. 

In  the  Matter  of  Adolph  M.  Schwarz,  an  Attorney. —  Motion  denied. 
Settle  order  on  notice.  Present  —  Dowling,  Laughlin,  Smith,  Merrell  and 
Greenbaum,  JJ. 
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The  Psoplb   op  the   State   op  New   Yobk,    Respondent,  ».   Isidore 
TiBNAUER,  Appellant. 

Crimea  —  araan  —  new   trial  —  prejudical    remarks    by  dietrict  attorney  — 
evidence  of  another  crime  prejiidicial  though  etrichen  out. 

Appeal  by  defendant  from  a  judgment  of  the  County  Court  of  Qaeeos 
eounty*  rendered  on  May  31,  1912,  oonvioting  liim  of  the  orime  of  arson 
in  the  second  degree,  and  also  from  an  order,  entered  in  the  office  of  the 
clerk  of  said  county  on  October  28>  1912,  denying  his  motion  for  a  new  trial. 

Per  Curiam:  Defendant  was  convicted  in  the  Queens  County  Court  of 
arson  on  May  31,  1912.  His  motion  for  a  new  trial  was  denied  on  Oetober 
28,  1912.  A  certificate  of  reasonable  doubt  had  been  granted  in  July,  1912. 
Yet  the  case  was  not  settled  for  over  eight  years,  during  which  defendant 
has  been  out  on  bail.  It  was  heard  here  on  March  8,  1921.  No  blame 
for  this  delay  may  be  attributed  to  the  present  district  attorney  of  Queens 
county,  who  took  office  January  first  of  this  year.  The  trial  record  shows 
improper  interruptions  and  remarks  by  the  over-zaalous  counsel  for  the 
prosecution,  and  evidence  of  marked  impropriety  in  connection  with  the 
testimony  of  the  fire  marshal,  who  brought  ui  conversations  with  defendant 
in  which  he  officially  charged  defendaat  with  being  connected  with  a 
"crooked"  fire  at  Rockaway  road,  Jamaica.  (People  v.  Klein,  185 
App.  Div.  86.)  Although  sonie  of  this  was  struck  out,  its  prejudicial  eifect 
could  not  thus  be  overcome.  The  judgment  of  conviction  in  the  County 
Court  of  Queens  county  is,  therefore,  reversed,  and  a  new  trial  ordered 
in  that  court.  Mills,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 
Judgment  of  conviction  and  order  of  the  County  Court  of  Queens  county 
reversed,  and  new  trial  ordered  in  said  court. 


Viola  Pbarob  Elus,  as  Administratrix,  etc,  of  Charleb*  H.  Elub,  Jr., 
Respondent,  o.  Chariab  H.  Elus,  Sr.,  Appellant. 

Partnerahip  —  endence  juatifying  finding  that  partnerahip  exiated — rejection 
of  endence  not  reveraihle  error. 

Appeal  by  defendant  from  an  interlocutory  judgment,  entered  in  the 
office  of  the  clerk  of  the  county  of  Westchester  on  the  2d  day  of  March, 
1920,  upon  the  decision  of  the  court  rendered  after  trial  at  the  Westchester 
Special  Term,  which  judgment  establishes  the  existence  of  a  copartnership 
between  defendant  and  plaintiffs  intestate,  and  directs  an  accounting. 

Per  Curiam  ;  There  was  evidence  justifying  the  finding  that  a  partnership 
existed.  The  claim  of  the  appellant  that  the  learned  trial  justice  prevented 
him  ftrom  giving  any  evidence  as  to  partnership  or  lack  of  partnership  is 
not  borne  out  by  the  record.  The  isolated  statement  of  the  court  at  folio  145 
was  not  a  ruliog  upon  any  question  asked  by  appellant's  counsel  nor  was 
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it  excepted  to.  The  questions  which  were  excluded  under  section  829*  or 
because  they  called  for  conclusions  of  fact  or  law  were  properly  excluded. 
The  ruling  of  the  trial  judge  at  folio  151  excluding  letter-heads  other  than 
those  offered  in  evidence  upon  the  ground  that  the  defendant  was  barred 
from  testifying  to  them  under  section  829,  while  it  may  have  been  erroneous, 
does  not  present  reversible  error.  The  existence  of  such  additional  letter- 
heads and  labels  was  before  the  court  in  other  evidence  admitted.  The  fact 
of  the  partnership  was  established  to  the  satisfaction  of  the  trial  justice 
largely  through  the  sworn  admissions  and  declarations  of  the  defendant 
in  the  outside  litigations  referred  to  in  the  evidence  and  by  the  evidence 
of  the  partnership  bank  account  established  by  defendant  and  the  plaintiff's 
intestate.  An  issue  of  fact  was  presented  for  the  determination  of  the  trial 
justice,  and  there  is  abundant  evidence  to  sustain  his  conclusions.  The  inter- 
locutory judgment  should  be  affirmed,  with  costs.  Mills,  Rich,  Blackmar, 
Kelly  and  Jaycox,  JJ.,  concur.     Interlocutory  judgment  afiirmed,  with  costs. 


In  the  Matter  of  the  Application  of  Burton  Smith  for  Admission  to  the 
Bar.  (Prom  the  State  of  Georgia.) — Application  granted.  Present — - 
MiUsy  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ. 

Qbobqb  Avbby  and  Another,  Appellants,  v.  Charles  H.  Abajian  and 
Another,  Respondents. —  Motion  for  stay  granted,  on  condition  that  the 
appeal  be  perfected,  and  cause  placed  on  the  calendar  for  Friday,  March 
11,  1921.    Present  —  Mills,  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ. 

Bat  Ridob  Theatbs  Corporation,  Respondent,  v.  Sol  Brill  and 
Others,  Appellants. —  Motions  denied.  Pre^nt  —  Jenks,  P.  J.,  Mills,  Rich, 
Putnam  and  Kelly,  JJ. 

Bat  Ridob  Theatre  Corporation,  Respondent,  v.  Sol  Brill  and 
Others,  Appellants. —  Motions  denied.  Present  —  Jenks,  P.  J.,  Mills,  Rich, 
Putnam  and  Kelly,  JJ. 

CiTT  OF  New  York,  Respondent,  v.  Charles  Steen,  Inc.,  Appellant. 
(Action  No.  1.)  —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals  granted. 
Present  —  Mills,  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ. 

CiTT  OF  New  York,  Respondent,  v.  Charles  Steen,  Inc.,  Appellant. 
(Action  No.  2.)  —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals  granted. 
Present  —  Mills,  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ. 

CiTT  OF  New  York,  Respondent,  v.  Charles  Steen,  Inc.,  Api)ellant. 
(Action  No.  1.)  — Motion  granted.  Present  — Mills,  Rich,  Blackmar,  Kelly 
and  Jaycox,  JJ. 

Citt  OF  New  York,  Respondent,  v.  Charles  Steen,  aNc,  Appellant. 
(Action  No.  2.)  —  Motion  granted.  Present  —  MiUs,  Rich,  Blackmar,  Kelly 
and  Jaycox,  JJ. 

Charles  R.  Croop,  Appellant,  v.  Forcalla  Shalfoon,  Respondent. — 

♦Code  Civ.  Proo.  f  829.— .(Rbp. 

App.  Div.— Vol.  CXCVI.        57 
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Motion  denied  on  condition  that  appellant  perfect  the  appeal,  place  the 
case  on  the  calendar  for  the  April  term  and  be  ready  for  argument  ivhen 
reached;  otherwise,  motion  granted,  with  ten  dollars  costs.  Present  — 
Mills,  Rich,  Blackmar,  Kelly  and  Jaycoz,  JJ. 

Henrt  Davidson,  Respondent,  v.  Stephen  Bulklet,  etc.,  Appellant, 
and  Others,  Defendants.  (Action  No.  1.)  —  Motion  denied  on  condition  that 
appellant  perfect  the  appeal,  place  the  case  on  the  calendar  for  the  April 
term  and  be  ready  for  argument  when  reached;  otherwise,  motion  granted, 
with  ten  dollars  costs.  Present  —  Mills,  Rich,  Blackmar,  Kelly  and 
Jaycox,  JJ. 

Henrt  Davidson,  Respondent,  v.  Stephen  Bttlklet,  etc..  Appellant, 
and  Others,  Defendants.  (Action  No.  2. )  —  Motion  denied  on  condition  that 
appellant  perfect  the  appeal,  place  the  case  on  the  calendar  for  the  April 
term  and  be  ready  for  argument  when  reached;  otherwise,  motion  granted, 
with  ten  dollars  costs.  Present  —  Mills,  Rich,  Blackmar,  Kelly  and 
Jaycox,  JJ. 

Charles  S.  Faulkner,  Respondent,  v.  Helen  L.  Rudell,  etc.,  Appellant. 

—  Motion  denied,  without  costs.  Present  —  Jenks,  P.  J.,  Rich,  Putnam, 
Blackmar  and  Jaycox,  JJ. 

Mart  H.  Finnertt,  Respondent,  v.  Hotel  Shelburne,  Inc.,  Appelant. 

—  Motion  denied  on  condition  that  appelant  perfect  the  appeal,  place 
the  case  on  the  calendar  for  the  April  term  and  be  ready  for  argument 
when  reached;  otherwise,  motion  granted,  with  ten  dollars  costs.  Plresent — 
Mills,  Rich,  Blackmar,  Kelly  and  Ji^roox,  JJ. 

David  F.  Finnertt,  Respondent,  v.  Hotel  StpELBtrRNs,  Inc.,  Appellant. 

—  Motion  denied  on  condition  that  appellant  perfect  the  appeal,  place 
the  case  on  the  calendar  for  the  April  term  and  be  ready  for  argument 
when  reached;  otherwise,  motion  granted,  with  ten  dollars  costs.  Present  — 
Mills,  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ. 

Jambs  E.  Harritt,  Appellant,  v.  Henrt  Steers  and  James  Rich  Steers, 
Respondents. —  Motion  for  reargument  denied,  without  costs,  and  stay 
vacated.  The  court  did  not  intend  to  construe  the  contract  in  any 
respect,  and  did  not  do  so.  Present  —  Mills,  Rich,  Blackmar,  Kelly  and 
Jaycox,  JJ. 

Mart  L.  D.  Howe,  Appellant,  v.  George  Howe,  Respondent. —  Motion 
for  stay  denied,  and  stay  vacated.  Present  —  Mills,  Rich,  Blackmar, 
Kelly  and  Jaycox,  JJ. 

In  the  Matter  of  the  Application  of  William  Francis  Kellt  for 
Admission  to  the  Bar.  (From  the  State  of  New  Jersey.) — Application 
granted.    Present  —  Mills,  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ. 

In  the  Matter  of  Summary  Proceedings  of  Frederick  Schafbuch, 
Respondent,  v.  Margaret  Wale,  Appellant. —  Motion  to  dismiss  appeal 
denied,  without  costs.  Present  —  MUls,  Rich,  Blackmar,  Kelly  and 
Jaycox,  JJ. 

In  the  Matter  of  Summary  Proceedings  of  Frederick  Schafbuch, 
Respondent,  v.  Margaret  Wale,  Appellant. —  Motion  for  stay  granted, 
without  costs.     Present  —  Mills,  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ. 
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In  the  Matter  of  the  Apphoation  of  Qborob  A.  Tuelbt  for  Admiadoa 
to  the  Bar.  (From  the  State  of  Tenneesee.) — Applioation  granted.  Preeent 
*-  Mills,  Rich,  Blaokmar,  Kelly  and  Jayoox,  JJ. 

Lyman  B.  Jordan,  Appellant,  v.  The  Village  of  Port  Ghbstbb, 
Respimdfint. —  Motions  denied,  without  ooets.  Present  —  Mills,  Rioh, 
Blaokmar,  Kelly  and  Jayeoz,  JJ. 

Samubl  Kornblum«  Respondent,  v.  Harrt  Alprrn  and  Jobefh  Alpbrn. 
Appellants. —  Motions  denied,  without  costs.  Present  —  Mills,  Bioh, 
Blaekmar,  KeUy  and  Jayeox,  JJ. 

Sarah  Lbvt,  as  Administratrix,  etc.,  of  Morris  F.  Lbvt,  Deceased, 
Appellant,  v.  W.  Kintzukg  Post,  Respondent. —  Motion  for  rettrgument 
granted,  and  motion  set  down  for  Friday,  March  11,  1921.  Present  — 
Mills,  Rich,  Blaokmar,  Kelly  and  Jaycox,  JJ. 

Jaiibs  J.  O'Bribn,  Appellant,  v.  Academy  Astoria  Corporation,  Inc., 
Respondent. —  Motion  for  stay  denied  here  for  want  of  power,  and  case 
remitted  to  the  Spedal  Term  for  considenition,  to  be  heard  on  March  14, 
1921,  at  ten  a.  m.  The  present  stay  to  continue  until  the  determination 
of  the  Special  Term.  Present  —  Mills,  Rich,  Blaekmar,  Kelly  and 
Jaycox,  JJ. 

Robb  M.  Palmbr  and  Lillian  Palmbr,  Appellants,  v.  Rotary  Realty 
Company,  Inc.^  and  Others,  Respondents. —  Motion  for  reargument  denied, 
with  ten  dollars  costs.  Motion  for  leave  to  appeal  to  the  Court  of  Appeals 
denied.    Present  —  Mills,  Rich,  Blaekmar,  Kelly  and  Jaycox,  JJ. 

Hblbn  S.  Engel  Prick,  Appellant,  v.  David  Price,  Re^)ondent. — 
Motion  denied,  without  costs.  Putnam,  Blaekmar,  Kelly  and  Jaycox,  JJ., 
concur;  Jenks,  P.  J.,  not  voting. 

The  People  of  the  State  of  New  York  ex  rel.  The  City  of  New  York, 
Appellant,  on  Complaint  of  Mary  Morris,  v.  John  F.  Morris,  Respondent 
— Motions  denied,  without  costs.  Present  —  Mills,  Rich,  Blaekmar,  Kelly 
and  Jaycox,  JJ.- 

The  People  of  the  State  of  Nbw  York  ex  rel.  Adbunb  Palmbr, 
Appellant,  v.  Harry  Wolkoff,  Respondent. —  Motion  granted  in  so  far 
as  to  postpone  the  argument  of  the  appeal  until  the  first  Monday  of  the 
April  term,  with  leave  to  the  respondent  to  apidy  to  Mr.  Justice  Aq>inall 
to  resettle  the  order  appealed  from.  Present  —  Mills,  Rich,  Blaokmar, 
Kelly  and  Jaycox,  JJ. 

Ernest  J.  Rogers,  Appellant,  v.  The  Villagb  of  Port  Chbbter, 
Respondent. —  Motions  demed,  without  costs.  Present  —  Mills,  Rich, 
Blaekmar,  Kelly  and  Jaycox,  JJ. 

Evelyn  G.  Rogers,  Appellant,  v.  The  Village  of  Port  Chester, 
Respondent. —  Motions  denied,  without  costs.  Present  —  Mills,  Rich, 
Blaekmar,  KeUy  and  Jaycox,  JJ. 

John  F.  Smith,  AppeUant,  v.  May  Sbuth,  Respondent. —  Motion  for 
stay  denied,  with  ten  doUars  costs,  and  temporary  stay  vacated.  Present  — 
Mills,  Rioh,  Blaekmar,  Kelly  and  Jaycox,  JJ. 

Aaron  Stein,  Respondent,  v.  Richard  Ravenhall,  Appellant. —  Motion 
denied  on  condition  that  appellant  perfect  the  appeal,  place  the  case  on  the 
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ealendar  for  the  April  term  and  be  ready  for  arsram^nt  when  reached; 
otherwise,  motion  granted,  with  ten  dollars  eosts.  Present  —  Mills,  Rich, 
Blackmar,  Kelly  and  Jaycox,  JJ. 

A.  M.  BoNiELLo  Construction  Company,  Inc.,  Respondent,  v. 
Francesco  Colombo,  Appellant,  Impleaded  with  Qxobb  Inbbmnitt 
Company,  Inc.,  Defendant. —  Judgment  of  the  County  Court  of  Kings 
county  affirmed,  with  costs.  No  opinion.  Rich,  Putnam,  Blackmar  and 
Kelly,  JJ.,  concur;  Jaycox,  J.,  dissents  and  votes  for  reversal. 

William  Ash,  Respondent,  v.  Peekskill  Ice  Company,  Inc.,  Appellant. 
—  Order  of  the  County  Court  of  Westchester  oounty  unanimously  affirmed, 
with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Mills,  Rich,  Kelly  and 
Jaycox,  JJ. 

John  Harry  Berk,  Respondent,  v.  Ejltb  D.  Berk,  Appellant. —  Order 
affirmed,  without  costs.  Motion  to  dismiss  appeal  denied.  No  opinion. 
Jenks,  P.  J.,  Mills,  Rich,  Blackmar  and  Jaycox,  JJ.,  concur. 

Margaret  Berry,  Respondent,  v.  New  York  Municipal  Railway 
Corporation  and  Others,  Appellants. —  Jud^rment  unanimously  affirmed, 
with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Rich,  Putnam,  Blackmar 
and  Jaycox,  JJ. 

Marion  Campbell,  Appellant,  v.  Walter  W.  Taylor,  Respondent. — 
Orders  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

Casalino  Contracting  Company,  Inc.,  Appellant,  v.  Kxap  Con* 
STRiTCTioN  Company,  Resi>ondent. —  Judgment  unanimously  affllrmed,  with 
costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Mills,  Rich,  Kelly  and 
Jaycox,  JJ. 

GuiLiA  CoRDisco,  Respondent,  v.  The  Q>rsat  Atlantic  and  Pacific 
Tea  Company,  Appellant. —  Judgment  unanimously  affirmed,  with  coste. 
No  opinion.     Present  —  Jenks,  P.  J.,  Mills,  Rioh;  Blackmar  and  Jaycox,  JJ. 

Frank  F.  Davis  and  John  C.  Oldmixon,  Respondents,  v.  Walkbb  D. 
HiNBs,  as  Director-General  of  Railroads,  and  William  F.  Glebson,  Appel- 
lants.—  Orders  affirmed,  with  ten  dollars  eosts  and  di^iu^sements.  No 
opinion.     Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

Max  A.  Goldberg,  Appellant,  v.  StrNBBAM  Chemical  Company,  Inc., 
Respondent. —  Judgment  and  order  affirmed,  with  costs.  No  opinion. 
Mills,  Rich,  Blackmar  and  Jaycox,  JJ.,  concur;  Jenks,  P.  J.,  not  voting. 

Hubbell  Hardwood  Door  Company,  Respondent,  v.  Daisy  G.  Arm- 
strong and  Helbne  Lowell,  Appellants,  Impleaded  with  Fred  Bbcklby 
and  Others,  Defendants. —  Judgment  modified  by  making  the  foilowing 
allowances  to  the  appellant  owners  in  addition  to  all  allowances  made  in 
the  judgment  appealed  from:  I.  This  court  finds  that  the  defendant  con^ 
tractor  L.  M.  Contracting  Company  failed  to  waterproof  the  cellar  of  the 
premises  described  in  the  complaint  as  agreed,  and  the  owners,  appellants, 
are  entitled  by  reason  of  such  breach  of  the  contract  to  a  credit  of  S2S0, 
the  amount  charged  for  such  waterproc^ng,  and  the  further  sum  of  $105 
expended  by  them  in  their  effort  to  remove  water  and  prevent  its  ^itranoe 
to  cellar,  making  a  total  allowance  in  this  particular  of  $445.     II.  This  court 
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finds  that  the  defendant  oontraetor  failed  to  furnish  the  necessajry  piers  or 
foundation  for  the  garage  and  ramp  for  same  as  provided  in  the  contract, 
and  that  by  reason  of  such  failure  the  floor  of  the  garage  became  cracked 
and  bioken.  The  owners  are  entitled  to  a  further  allowance  for  eight  piers, 
S40.  Removing  and  replacing  floor  of  garage,  $108.  Ramp  for  garage, 
S9.60,  making  total  allowance  in  this  particular,  $157.60.  III.  This  court 
flnda  that  the  defendant  contractor  failed  to  construct  a  cesspool  in  cellar 
of  the  depth  required  in  the  contract  and  to  oairy  the  soil  pipes  and  waste 
pipes  below  the  floor,  and  that  the  elevation  of  tubes  and  toilet  on  a  platform 
in  the  cellar  was  contrary  to  the  plans  and  speciflcations,  as  was  the  cutting 
away  of  the  beams  to  give  sufficient  head  room.  The  defendant  owners 
are  entitled  to  an  allowance  and  credit  for  the  reasonable  cost  and  expense 
of  reconstructing  the  cesspool,  removing  platform,  resetting  pipes  and 
plumbing  and  reinforcing  beams  where  same  are  cut  out,  which  reasonable 
cost  this  court  fixes  at  $200.  IV.  The  judgment  is  further  modified  by 
striking  out  the  allowance  of  interest  aad  costs  to  the  defendant  L.  M. 
Contracting  Company.  As  so  modified  the  judgment  is  afi&rmed,  without 
costs  of  this  appeal.  Jenks,  P.  J.,  Mills,  Rich,  Kelly  and  Jaycox,  JJ.,  concur. 
Settle  order  upon  notice,  which  should  provide  for  new  findings  of  fact 
and  cohduaians  of  law  in  accordance  with  this  decision  and  directions 
for  any  amendments  or  alterations  in  the  judgment  which  may  be 
necessary. 

In  the  Matter  of  the  Petition  of  Joseph  Mubumer  &  Co.,  Inc.,  Respond- 
ent, to  Compel  Dora  Ross  and  Samueu.  L.  Ro^b,  Appellants,  to  Render  and 
Settle  Their  Account  as  Executors  of  David  B.  Robs,  Deceased. —  Decree  of 
the  Surrogate's  Court  of  Kings  county  aJffirmed,  with  costs.  No  opinion. 
Jenks,  P.  J.,  Mills,  Rich,  Kelly  and  Jaycox,  JJ.,  concur. 

In  the  Matter  of  the  Application  oi  Chajkles  Ries  and  Anna  M.  H. 
HiTKQ,  Respondents,  as  Creditors  of  Catherine  A.  C.  G.  Rbhfeldt,  for 
the  Sale,  Mortgage  or  Lease  of  the  Real  Property  of  Catherine  A.  C.  Q. 
Rbhfsldt,  Deceased,  for  the  Payment  of  Debts.  Jacob  J.  Kappss  and 
Others,  Appellants. —  Decree  of  the  Surrogate's  Court  of  Queens  county 
affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Mills,  Rich,  Blackmar  and 
^yeox,  JJ.,  concur. 

Samvbl  Kantob,  Respondent,  v.  Mobris  Spodbk,  Appellant. —  We  are 
of  opinicm  that  the  money  expended  for  legal  services  was  not  a  proper 
element  of  damage.  Judgment  and  order  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event;  unless  plaintiff  stipulate  within  twenty  days 
to  reduce  the  amount  of  recovery  to  $300,  in  which  event  the  judgment 
as  so  modified,  and  the  order,  are  unanimously  afitoned,  without  costs. 
Jenks,  P.  J.,  Rich,  Putham,  Blackmar  and  Jaycox,  JJ.,  concur. 

Mart  £.  Madden,  Respondent,  v.  Bbbbie  Morris,  Appellant. —  Judgment 
affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Blackmar  and  Jaycox,  JJ., 
oonour;  Mills,  J.,  dissents  upon  the  ground  that  it  appears  by  the  opinion 
of  the  trial  justice  that  in  weighing  the  evidence  he  applied  the  rule  or 
standard  that  the  burden  rested  upon  the  defendant  to  affirmatively  establish 
the  fairness  of  the  transaction;  whereas  Mr.  Justice  Mills  concludes  that 
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that  exceptional  rule  did  not  apply  to  this  oase;  Rieh,  J.,  oonoura  with 
MiUs,  J. 

Fritc  E.  Pabbis,  Appellant,  v.  Robbrt  W.  Adambon  and  Olga  M. 
Ad  AMBON,  Respondents. —  Judgment  and  order  of  the  Coonty  Court  of  Kings 
county  unanimously  afiSrmed,  with  costs.  No  opinion.  Bresent  —  Jenks, 
P.  J.,  Rich,  Blackmar,  Kelly  and  Jayoox,  JJ. 

Chablotte  T.  Schaaf,  as  Administratrix,  etc.,  of  Adam  Sohaap,  Deceased, 
Respondent,  v.  Fibestone  Tibb  and  Rubbbb  Compant  and  Hbnbt  Toppino, 
'    Appellants. —  Judgment  and  cnrder  unanimously  affirmed,  with  eosts.    No 
opinion.    Present  —  Rich,  Putnam,  Blaokmar,  Kelly  and  Ji^oox,  JJ. 

RusBELL  B.  Smith,  Respondent,  v.  Raymond  C.  Pbntibld  and  Another, 
Appellants,  Impleaded  with  M abitimb  Enginvebxno  Cobpobation,  Defend- 
ant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 
Jenks,  P.  J.,  Rich,  Putnam,  Blaokmar  and  Kelly,  JJ.,  coneor. 
N  Louis   H.    SouLB,   Appellant,   v.   Bon  Ami   Company,   Respondent. — 
^Judgment  and  order  reversed  and  new  trial  granted,  with  oosts  to  abide 
the  event,  on  the  ground  that  the  trial  court  erred  in  submitting  to  the 
jury  the  question  as  to  the  construction  of  the  contraet.    The  learned 
court  refused  to  allow  plaintiff  to  show  the  cost  of  manufacture  with  the 
view  of  showing  net  profits,  and  it  was  error  to  charge  the  jury  that  if  they 
found  that  the  contract  meant  net  profits  the  defendant  was  entitled  to 
a  verdict.     It  was  albo  error  to  admit  in  evidence  over  exception  at  folio 
362  the  various  writings,  reports,  etc.,  as  there  was  no  evidence  that  plaintiff 
^— tei_exainined  them  or  knew  their  contents. ^^  IpnlrH, .  P    J.,  Mills,  Rieh; 
.-J^Btty  -and  Jnyooxi  JJ. ,  eenwir. 

MoBBis  Tessleb,  Respondent,  v.  Nbw  Tobk  Statb  Railways,  Appel- 
lant.—  Order  denying  motion  to  change  venue  to  Oneida  county  reversed, 
with  ten  dollars  costs  and  disbursements,  and  motion  granted,  with  ten  dollars 
costs,  both  to  abide  the  event,  but  on  condition  that  defendant  stipulate 
that  testimony  of  plaintifTs  physicians  may  be  taken  by  deposition  and 
read  at  the  trial.  No  opinion.  Jenks,  P.  J.,  Rich,  Putnam,  Blaokmar 
and  Kelly,  JJ.,  concur. 

Maby  Louise  Thiebingbb,  Plaintiff,  v.  Wiluam  F.  Fubest,  Defendant. 
—  In  view  of  the  facts  that  the  testator  was  an  aged  man,  who  could  not 
read  the  English  language,  that  the  specific  devise  to  his  daughter  was  by 
words  "  house  lot,"  by  which  designation  the  whole  of  the  prsmisos  in 
question  had  been  known  in  the  family  for  many  years,  and  that  enor 
might  easily  creep  into  a  specification  ci  the  dimensions,  dietated  to  a 
draftsman  by  a  testator  who  could  not  read  English,  we  are  of  opinion 
that  it  was  the  intent  of  the  testator  to  devise  to  his  daughter  the  whole 
lot  known  as  the  '/  house  lot."  Jenks,  P.  J.,  Rich,  Blaokmar  and  Jay^ 
cox,  JJ.,  concur;  Putnam,  J.,  concurs  in  the  result,  being  in  doubt  if  the 
specific  devise  covered  the  entire  lot,  but  if  not  so,  that  plaintiff  takes  tlie 
remaining  portion  under  the  sixth  (residuary)  clause  of  the  will.  Judg- 
ment for  plaintiff,  without  costs,  in  accordance  with  the  terms  of  the 
submission. 

Stephen  Wasco  and  Others,   Individually,  etc.,  Appellants,  v.  John 
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KuBASBK,  Respondent.— Interlocutory  judgment  affirmed,  with  costs. 
No  opinion.    Rich,  Putnam,  Blackmar,  Kelly  and  Jaycox,  JJ:,  concur. 

Cabolinb  Ungeb,  as  Administratrix,  etc.,  of  Minnie  Unqbb,  Deceased, 
Respondent,  v.  Belt  Line  Railway  Cqrpoiiation,  Defendant. —  Defend- 
ant's motion  granted,  and  ten  days'  further  time  given  to  file  api>ellant'8 
brief,  without  costs.     Present  —  Mills,  Rich,  Putnam,  Kelly  and  Jaycox,  JJ. 

The  People  of  the  State  of  New  Yobk  ex  rel.  Hsnbt  Hirbchbbrg, 
Relator,  v.  The  Board  of  Supebyisobs  op  Obanqe  County,  Respondent. — 
We  are  of  opinion  that  the  finding  of  the  board  of  supervisors  that  the  charges 
were  not  made  in  good  faith  forecloses  the  right  to  the  rehef  sought  in 
this  proceeding.  The  application  is,  therefore,  denied,  with  costs.  Mills, 
Rich,  Kelly  and  Jaycox,  JJ.,  concur;  Jenks,  P.  J.,  not  voting. 

The  People  of  the  State  of  New  Tobk  ex  rel.  William  P.  Gbeqg, 
Relator,  v.  The  Boabd  of  Supebvibobs  of  the  County  of  Obangb, 
Respondent. —  We  are  of  opinion  that  the  finding  of  the  board  of  supervisors 
that  the  charges  were  not  made  in  good  faith  forecloses  the  right  to  the 
relief  sought  in  this  proceeding.  The  application  is,  therefore,  denied,  with 
costs.  Mills,  Rich,  Kelly  and  Jaycox,  JJ..  concur;  Jenks,  P.  J.,  not  voting. 

Susan  Dubsshtbb,  Respondent,  v.  Samuel  Oeun,  Appellant. —  Order 
affirmed  by  default,  with  ten  dollars  costs  and  disbursements.  Mills,  Rich, 
Putnam,  Blackmar  and  K^y,  JJ.,  concur. 

In  the  Matter  of  Summary  Proceedings:  Matthew  A.  Brodebick, 
as  Agent  for  Jennie  Bbockhubst,  Respondent,  v.  Cabbie  R.  Thomas, 
Appellant.^ — The  petition  was  sufficient  to  give  the  justice  jurisdiction. 
The  admission  in  evidence  of  the  prior  record  of  the  summary  proceedings 
before  the  city  judge  did  not  adjudicate  the  amount  of  the  rent  here  involved, 
or  operate  as  a  bar  to  this  second  summary  proceeding.  The  order  and  judg* 
ment  of  the  County  Court  of  Westchester  county  are,  therefore,  unani« 
mously  affiurmed,  with  costs.  Present  —  Mills,  Rich,  Putnam,  Kelly  and 
Jaycox,  JJ. 

In  the  Matter  of  the  Application  of  the  City  of  New  Yobk,  Relative 
to  Acquiring  Title,  etc.  Opening  and  Extending  Ashland  Place  from 
Fulton  Street  to  Flatbush  Avenue,  etc. —  Reargument  ordered,  and  case  set 
down  for  Tuesday,  April  5,  1921.  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and 
Jaycox,  JJ.,  concur. 

G.  Fbancis  Leonabd,  Respondent,  v.  The  Fedebal  Papeb  Boabd 
Company,  Inc.,  Appellant. —  Judgment  and  order  unanimously  affirmed, 
with  costs.    No  opinion.    Present  —  Mills,  Rich,  Blackmar  and  Jaycox,  JJ. 

Cabbie  F.  Moobe,  Respondent,  v.  Gboveb  C.  Moobe,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  di^ursements.  No  opinion. 
Mills,  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

New  Yobk  Consolidated  Railboad  Company,  Respondent,  v.  The 
City  of  New  Yobk,  Appellant. —  Reargument  ordered  upon  the  question 
as  to  whether  the  exclusion  of  the  evidence  at  folios  260  to  269  of  the  record 
constituted  substantial  error;  and  case  set  down  for  Tuesday,  April  5,  1921. 
Jenks,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ.,  concur. 

Fbances  OXbaby,  as  Administratrix,  etc.,  of  Cabl  C.  Molleb,  Deceased, 
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Respondent,  v.  Liberty  Yeast  Corporation,  Appellant. —  Judgment  and 
order  unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Mills. 
Rich,  Blackmar,  Kelly  and  Jaycox,  JJ. 

Roy  I.  Pierce,  Respondent,  v.  George  Jablow,  Appellant. —  Judgment 
and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Mills,  Rich,  Blflxjkmar,  Kelly  and  Jaycox,  JJ. 

Victor  E.  Retjter,  Respondent,  v.  George  Jablow,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  MiUs,  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ. 

The  People  op  the  State  of  New  York,  Respondent,  v.  Bekny  Reina, 
Appellant. —  Judgment  of  conviction  of  the  County  Court  of  Westchester 
county  affirmed.  No  opinion.  Mills,  Rich,  Blackmar,  Kelly  and 
Jaycox,  JJ.,  concur. 

Charles  G.  Rice,  Appellant,  v.  Edgar  H.  Tunley,  Trading  under  the 
Name  of  Tunley  Machine  and  Tool  Works,  Respondent. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Mills,  Rich, 
Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

"  James  H.  Turner  and  Lester  R.  Walls,  Respondents,  v.  Harry 
BiRNBAUM  and  Others,  Copartners,  etc..  Appellants. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Mills,  Rich,  Blackmar, 
Kelly  and  Jaycox;  JJ.,  concur. 

WiLUAM  Wortman,  Respondent,  v.  Abraham  Shebar  and  Harry 
Klein,  Copartners,  etc.,  and  Another,  Appellants. —  Judgment  and  order 
reversed  and  new  trial  granted,  costs  to  abide  the  event,  upon  the  ground 
that  plaintiff  gave  no  evidence  upon  which  a  verdict  for  damages  could  be 
predicated.  Plaintiff  sought  to  recover,  according  to  his  complaint, 
"  twenty-five  per  cent  of  all  the  profits  made  by  the  defendants  during  the 
year  1918,  no  matter  what  source  realized  from."  The  evidence  offered 
by  the  plaintiff  did  not  tend  to  prove  that  the  defendants  realized  any 
profits  from  any  source  during  the  year  1918.  Rich,  Putnam,  Blackmar 
and  Jaycox,  JJ.,  concur;  Jenks,  P.  J.,  not  voting. 

Bird  S.  Coler,  as  Commissioner  of  Public  Charities  of  the  City  of  New 
York,  Respondent,  v.  Albert  Nelson,  Appellant. —  Motion  to  dismiss 
appeal  granted,  without  costs.  Present  —  Mills,  Rich,  Putnam,  Blackmar 
and  Kelly,  JJ. 

Maurice  Courland,  Respondent,  v.  Edgar  R.  Gall  ay  an  and  E.  M.  A. 
Realty  Company,  Inc.,  Appellants. —  Motion  denied  on  condition  that 
appellants  perfect  the  appeal,  place  the  case  on  the  calendar  for  the  April  term 
and  be  ready  for  argument  when  reached;  otherwise,  motion  granted,  with 
ten  dollars  costs.     Present  —  Mills,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

Historical  Press  Association,  Respondent,  v.  Anita  Arabe  Hart, 
Appellant. —  Motion  for  stay  denied,  without  costs.  On  October  8,  1920, 
the  court  opened  defendant's  default  and  gave  her  leave  to  have  the  cause 
tried  on  payment  of  fifty  dollars  costs.  This  leave  was  not  availed  of, 
because  as  stated  she  was  not  in  the  country.  She  now  contends  that  the 
allegation  that  she  resided  in  the  county  was  incorrect,  as  the  house  which 
flhe  had  rented  was  only  for  the  summer  months.     The  compliant  contained 
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proper  allegations,  but  if  not,  the  jurisdiction  was  waived  by  defendant's 
appearance  and  answer  without  raising  that  question.  {Meyers  v.  American 
Locomotive  Co.,  201  N.  Y.  163.)  Present  —  Mills.  Rich,  Putnam,  Blackmar, 
and  Kelly,  JJ. 

Robert  J.  Hock,  as  Sole  Surviving  Executor,  etc..  Respondent,  v, 
Frederick  B.  Hock,  Individually  and  as  Executor,  etc..  Appellant,  and 
Others,  Defendants. —  Motion  denied,  with  leave  to  appellant  to  move  at 
Special  Term  under  section  1331  of  the  Code  of  CivU  Procedure.  Present  — 
Mills,  Rich,  Putnam,  Blackmar  ajid  Kelly,  JJ. 

In  the  Matter  of  the  Application  of  Remsen  B.  Decker  for  Pa^'ment 
of  Award  for  Parcel  No.  2,  in  Proceeding  to  Acquire  Title,  etc.  Liberty 
Avenue  and  Carlisle  Street.  Fourth  Ward,  Borough  of  Queens,  etc. —  Matter 
referred  to  the  Hon.  Lester  W.  Clark  as  official  referee,  to  hear  and  report. 
Present  —  Mills,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

RosARio  MiRABiLio  and  Another,  as  Administrators,  etc.,  Respondents, 
V.  The  New  York  Central  Railroad  Company,  Appellant. —  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  denied.  Present  —  Mills,  Rich, 
Putnam,  Blackmar  and  Kelly,  JJ. 

Charles  Morschauser,  Respondent,  v.  George  Ringler  &  Company, 
Appellant. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied. 
Present  —  Mills,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

Samuel  Peltz,  Appellant,  v.  Max  D.  iDiamond,  Respondent. —  Motion 
denied  on  condition  that  appellant  perfect  the  appeal,  place  the  case  on 
the  calendar  for  the  April  term  and  be  ready  for  argument  when  reached; 
otherwise,  motion  granted,  with  ten  dollars  costs.  Present  —  Mills,  Rich, 
Putnam,  Blackmar  and  Kelly,  JJ. 

Samuel  Peltz,  Appellant,  v.  Nathan  Rosenberg,  Respondent. —  Motion 
denied  on  condition  that  appellant  perfect  the  appeal,  place  the  case  on  the 
calendar  for  the  April  term  and  be  ready  for  argument  when  reached; 
otherwise,  motion  granted,  with  ten  dollars  costs.  Present  —  Mills,  Rich, 
Putnam,  Blackmar  and  Kelly,  JJ. 

Martin  P.  Plumb,  Resx)ondent,  v.  Richmond  Light  and  Railroad 
Company,  Api>ellant,  and  Another,  Defendant. —  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  granted.  Present  —  Mills,  Rich,  Putnam,  Blackmar 
and  Kelly,  JJ. 

Louis  Dean  Speir,  as  Executor,  etc..  Plaintiff,  v.  Rosalie  Wheeler 
Benvenuti  and  Others,  Defendants. —  Motion  for  reargument  granted, 
and  case  set  down  for  Tuesday,  April  12,  1921.  Present  —  Mills,  Rich, 
Putnam,  Blackmar  and  Kelly,  JJ. 

Charles  P.  McConnell,  Appellant,  v.  Theodore  A.  Hellwig  and 
Others,  Doing  Business  under  the  Firm  Name  and  Style  of  Hellwig  & 
Reuttbr,  Respondents. —  Judgment  and  order  unanimously  afi&rmed,  with 
costs.  The  question  of  fact  considered  upon  the  former  appeal  (McConnell 
V.  Hellwig,  190  App.  Div.  244)  was  submitted  to  the  jury  on  the  trial  which 
resulted  in  the  judgment  now  appealed  from,  and  was  decided  in  favor  of 
defendants.  No  opinion.  Present  —  Mills,  Rich,  Putnam,  Blackmar  and 
Kelly,  JJ. 
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Arthur  H.  Phelps,  Appellant,  v.  Hannibal  J.  DsMbsa,  Respondent. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Mills,  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

Philip  H.  Reid  and  Solomon  B.  Mandell,  etc.,  Appellants,  v.  Pbodugts 
Manupacturino  Company,  Respondent.  (Appeal  No.  2.) —  Order  reversedi 
with  ten  dollars  costs  and  disbursements,  and  motion  denied,  with  ten 
dollars  costs.  No  case  is  made  out  for  further  interference  with  the  plain- 
tiffs' adjudicated  rights.  There  is  no  application  for  a  stay  on  appeal 
nor  is  the  city  of  New  York  a  party  to  the  action.  Mills,  Rich,  Blackmar, 
Kelly  and  Jaycox,  JJ.,  concur. 

Arthur  C.  Salmon,  Respondent,  v.  Booth  A  Funn,  Ltd.,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Mills,  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ. 

Nellie  M.  Salmon,  Respondent,  v.  Booth  A  Plinn,  Ltd.,  Appellant*. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Mills,  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ. 

George  J.  Sawyer,  Respondent,  v.  Robert  M.  Cone,  Appellant. —  It 
affirmatively  appears  by  plaintiff's  own  testimony  that  he  was  guilty  of 
contributory  negligence,  and  we  are  of  opinion  that  a  new  trial  should  nort 
be  granted  merely  for  the  purpose  of  affording  him  an  opportunity  of 
changing  his  testimony.  The  order  of  the  City  Court  of  New  Rochelle  is, 
therefore,  reversed  and  the  judgment  reinstated,  with  costs.  Rich,  Blackmar 
and  Jaycox,  JJ.,  concur;  Mills  and  Kelly,  JJ.,  dissent. 

John  Schneider,  Respondent,  v.  Adolphub  Ppeiffbb,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Mills,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

In  the  Matter  of  the  Application  of  the  Transit  Construction  Com- 
missioner for  the  Appointment  of  Three  Commissioners,  etc.  Modification 
of  Fourteenth  Street  —  Eastern  line  (Route  No.  68). — ^Motion  granted 
and  order  signed.     Present  —  Mills,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ. 

Hyman  Aaron,  Agent,  etc.,  Appellant,  v.  Morris  Gurian,  Respondent. 
—  Order  of  the  County  Court  of  Kings  county  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Jenks,P.  J.,  Mills,  Rich,  Blackmar 
and  Jaycox,  JJ.,  concur. 

Abraham  Abramson,  Resx>ondent,  v.  American  Union  Line,  Inc., 
Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs.  No 
opinion.     Present  —  Jenks,  P.  J.,  Mills,  Rich,  Blackmar  and  Jaycox,  JJ. 

John  A.  Borst,  Appellant,  v.  Brooklyn  Daily  Times,  Inc.,  Respond- 
ent.—  Order  modified  by  striking  out  the  provision  precluding  plaintiff 
from  giving  any  evidence,  and  as  modified  affirmed,  without  costs.  No 
opinion.    Mills,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

John  L.  Clyde,  Respondent,  v.  Walter  Wood,  as  Sole  Surviving  Partner 
and  Doing  Business  under  the  Firm  Name  and  Style  of  R.  D.  Wood  & 
Company,  Appellant. —  Judgment  and  order  affirmed,  with  costs.  No 
opinion.  Rich,  Blackmar,  i^elly  and  Jaycox,  JJ.,  concur;  Jenks,  P.  J.,  not 
voting. 

In  the  Matter  of  the  Petition  of  Bubb  R.  Brown,  Respondent,  ▼.  Habkal 
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MuLUKEN,  Appellant,  and  Others,  Defendants. —  Motions  denied,  without 
oosts.    Present  —  Mills,  Putnam,  Blaokmar,  Kelly  and  Jaycox,  JJ. 

In  the  Matter  of  the  Probate  of  a  Paper  Writing  Propounded  as  the  Last 
Will  and  Testament  of  Matilda  E.  Burnham,  Deceased. —  Motion  for  stay 
denied,  without  costs.  Present  —  Mills,  Putnam,  Blaokmar,  Kelly  and 
Jaycox,  JJ. 

TiTLB  GuARANTBs  AXD  Tbust  Compakt,  Trustec,  Respondent,  v.  Josbph 
HuBER,  Individually  and  as  Trustee,  etc.,  and  Others,  Respondents. 
BoNDHOLDBBs  PBorBcnvE  CoMicrrrBB  and  Others,  Intervenors,  Appel- 
lants.— Motion  denied,  without  costs.  Putnam,  Blackmar,  Kelly  and  Jay- 
cox, JJ.,  concur;  Jenks,  P.  J.,  not  voting. 

Gbobob  Avert  and  Isabbllb  Avert,  His  Wife,  Apt)eUaats,  v.  Charles 
H.  Abajian  and  Elizabeth  Abajian,  His  Wife,  Respondents. —  Order 
afitened,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Mills, 
Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

WiLUAM  Brunb,  Appellant,  v.  Wilheluixa  K.  Vom  Lbhn,  Respondent. 
—  Judgment  unanimously  affirmed,  with  costs,  upon  the  opinion  of  Mr. 
Justice  Crops^at  Special  Term.  [Reported  in  112  Misc.  Rep.  342.]  Pres- 
ent —  Mills,  Rich,  Blaokmar,  Kelly  and  Jaycox,  JJ. 

J.  Wadbworth  Carpenter,  Respondent,  v.  Chbbebro  Whitman  Com- 
PANT,  Inc.,  Api>eUant. —  Judgment  unanimously  affirmed,  with  costs. 
No  opinionu    Present  —  Mills,   Rich,   Blackmar,   Kelly  and  Jaycox,   JJ. 

Griffin  P.  Cornell,  Respondent,  v.  Town  of  Bedford,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  MOls,  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ. 

ViTo  Qalqano  and  John  Scoga,  Respondents,  v.  Hbnrt  Bauer,  Appel- 
lant.—  Order  of  the  C6unty  Court  of  Kings  county  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Mills,  Rich,  Blackmar, 
Kelly  and  Jaycox,  JJ.,  concur. 

Georqe  Harper,  Respondent,  \.  Thomas  Worthington,  Appellant. — 
Judgment  and  order  of  the  County  Court  of  Westchester  county  reversed, 
and  a  new  trial  ordered  in  said  court,  with  costs  to  abide  the  event,  on  the 
ground  of  error  in  the  charge  respecting  the  tenor  of  the  plaintiifs  testimony. 
Mills,  Rich,  Putnam,  Blackmar  and  KoUy,  JJ.,  concur. 

Mart  Hodbs,  Respondent,  v.  Annie  Goldstein,  Appellant. —  Judgment 
unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Mills,  Rich, 
Blackmar,  Kelly  and  Jaycox,  JJ. 

Huquenot  Trust  Compant,  as  Trustee,  etc.,  Plaintiff,  Impleaded  with 
The  Home  Insurance  Compant,  Appellant,  v.  Samuel  F.  Smith  and 
Another,  Defendants,  Impleaded  with  James  T.  Maxwell,  Respondent. — 
Judgment  unanimously  affirmed,  with  costs.  No  opinion.  The  ruling  of 
the  learned  trial  justice  in  finding  the  facts  as  requested  by  plaintiff  in  its 
ninth  request  to  find  is  clearly  inadvertent  and  is  reversed.  Present  — 
Mills,  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ. 

Anna  Levine,  Respondent,  v.  Henrt  Gordon,  as  Executor,  etc.,  of 
Isaac  Gordon,  Deceased,  Appellant. —  Judgment  and  order  reversed  and 
n,ew  trial  granted,  with  costs  to  abide  the  event,  upon  the  ground  that  it 
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was  error  substantially  prejudicial  to  the  defendant  for  the  trial  justice  to 
overrule  defendant's  objection  at  folios  118,  267  and  268,  and  to  permit  the 
plaintiff  there  to  testify  to  alleged  i)ersonal  transactions  with  the  decedent.  * 
Mills,  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

Frank  A.  Lincoln,  Respondent,  v.  John  R.  Miller,  Appellant. — 
Order  of  the  County  Court  of  Kings  county  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  MUls,  Rich,  Putnam,  Blackmar  and 
Kelly,  JJ.,  concur. 

William  H.  Murray  and  Others,  Copartners,  etc.,  Respondents,  v. 
Albert  G.  Bryan,  Appellant. —  The  provisions  of  Code  of  Civil  Procedure, 
section  731,  for  costs  to  be  added  to  the  amount  tendered,  do  not  apply 
to  a  tender  before  suit,  such  as  was  set  up  in  the  answer  here.  Under  plain- 
tiSs'  admission  of  their  refusal  to  take  the  $108  offered,  defendant  did  not 
have  to  produce  actually  the  money  and  bring  out  a  more  emphatic  refusal. 
{Bellinger  v.  KiU8,  6  Barb.  273.)  The  order  of  the  County  Court  of  West- 
chester county  is,  therefore,  reversed,  with  ten  dollars  costs  and  disburse- 
ments, with  a  direction  that  plaintiffs*  recovery  of  the  amount  of  defend- 
ant's tender,  with  any  interest  accrued  since  payment  thereof  into  court,  be 
offset  against  defendant's  costs  to  be  taxed.  {Dingee  v.  ShearSy  29  Hun,  210.) 
Mills,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

Nelson  C.  Osborne,  Respondent,  v.  Nathan  H.  Hand  and  Others, 
Defendants.  Frank  B.  Wiborg,  Appellant. —  Judgment  of  the  County  Court 
of  Suffolk  county  unanimously  affirmed,  with  costs.    No  opinion.    Present 

—  Mills,  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ. 

The  People  of  the  State  op  New  York,  Respondent,  v.  Habrt 
ScHiLMAN  and  Others,  Appellants. —  Judgment  of  conviction  of  the  Court 
of  Special  Sessions  af&rmed.  No  opinion.  Mills,  Rich,  Putnam,  Blackmar 
and  Kelly,  JJ.,  concur. 

Frederick  R.  Rich,  Appellant,  v.  Myer  Nxtssbaum,  Respondent. — 
Judgment  unanimously  aflBrmed,  with  costs.  No  opinion.  Present  — 
Mills,  Putnam^  Blackmar,  Kelly  and  Jaycox,  JJ. 

Charles  W.  Sherwood,  Appellant,  v.  Thomas  E:  Coppbt,  Respondent. 

—  The  motion  to  dismiss  the  complaint  on  the  ground  that  the  Justice's 
Court  had  not  jurisdiction  did  not  specifically  raise  the  objection  that  the 
summons  had  been  served  by  a  person  not  regularly  deputized  therefor. 
After  adjournments  and  a  trial  on  the  merits,  in  which  both  parties  gave 
testimony,  we  think  such  a  point,  as  the  authority  to  serve  the  summons, 
was  not  available  to  appellant  in  the  County  Court,  under  Code  of  Civil 
Procedure,  section  3063.  Judgment  and  order  of  the  County  Court  of 
Nassau  county  reversed,  with  costs,  and  judgment  of  the  Justice's  Court 
unanimously  afiObmed.  Mills,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ., 
concur. 

TiBDALE  Lumber  Company,  Appellant,  v.  John  Kellinghausen,  Defend- 
ant, Impleaded  with  Minnie  Kellinghausen,  Respondent. —  We  are  of 
opinion  that  the  plaintiff  was  entitled  to   examine  the  defendant  Minnie 
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Kelling^hausen  as  an  advene  party,  relative  to  the  alleged  agency  of  the 
defendant  John  Kellinghouaen  for  the  defendant  Minnie  Kellinghausen. 
(Oahiiuky  v.  Gufnherg,  188  App.  Div.  23.)  The  order  of  the  County  Court 
of  Queens  county,  vacating  the  order  of  November  17,  1920,  is,  therefore, 
reversed,  and  the  order  tox  the  examination  reinstated,  with  ten  dollani 
ooBts  and  disbuiaements.  Mills,  Rich,  Putnam,  Blaokmar  and  Kelly,  JJ.». 
concur. 

Transcontinental  Engineering  Corporation,  Appellant,  v.  Roland 
R.  CoNKLiN,  Respondent. —  Order  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  motion  granted,  with  ten  dollars  costs.  Plaintiff  having 
stipulated  in  the  affidavit  submitted  on  the  motion  to  vacate  the  order  of 
examination  that  it  *'  did  not  have  wealth  of  its  own  necessary  for  the  pur- 
poses of  the  payment  and  for  providing  the  funds  under  the  contract  sued 
on,  but  that  it  was  necessary  for  the  plaintiff  to  obtain  such  funds  from  other 
sources,"  the  investigation  into  the  financial  condition  of  plaintiff,  provided 
in  the  9th  paragraph  of  the  order  of  examination,  is  rendered  unnecessary. 
The  examination  under  the  10th  paragraph  is  entirely  irrelevant  and 
improper.  The  defense  of  no  consideration  does  not  raise  an  issue  as  the 
contract  upon  its  face  rests  upon  the  consideration  of  mutual  promises, 
and  plaintiff  diaelaimB  any  other  consideration.  The  matters  oonceming 
which  the  order  permits  examination,  as  stated  in  the  2d  to  the  8th 
paragraphs,  inclusive,  are  relevant  to  the  denial  in  the  answer  of  the  allegation 
of  the  complaint  that  plaintiff  duly  performed  all  the  conditions  on  its 
part  under  the  agreement  to  be  performed.  Under  the  rule  laid  down  in 
Oehinaky  v.  Gumberg  (188  App.  Div.  23)  there  is  no  case  made  out  for  an 
examination.    Mills,  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

UNrrsD  Stated  Title  Guabantt  Compant,  Respondent,  v.  Arthur  A« 
Brown,  Appellant. — Appeal  dismissed,  without  costs.  No  opinion.  Jenks, 
P.  J.,  Rich,  Putnam»  Blaokmar  and  Jayoox,  JJ.,  concur.    [105  App.  Div.  741 .] 

Caroline  Wattles  West,  Respondent,  v.  Louis  H.  Holloway  and 
Another,  Defendants,  Impleaded  with  Lehman  Strauss  and  Edward  P. 
CoE,  Appellants. —  Judgment  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Mills,  Rich,  Blackmar,  Kelly  and  Jaycox,  JJ. 

Decision  by  Mr,  Justice  Jaycox  on  Application  to  Appeal  from  the  Appellate 

Term. 

Minnie  Herman,  Respondent,  v.  Matilda  Mbssner,  Api>ellant. — 
Application  denied,  with  ten  dollars  costs. 
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Thb  Pboplb  of  thb  State  or  Kbw  York  ex  reL  Iboquoib  Natubai. 
Gas  Compant,  Relator,  v.  Public  Sbrvigb  CoioassiOK,  Sbcond  Dis- 
trict, aad  CiTT  OF  Buffalo,  Respondents. 

Gas  and  electricity  —  applicoHan  by  gas  company  for  increased  rates  —  error 
in  determinaiion  affecting  rate  base  —  determination  annulled — weight  of  eoi- 
device  for  Commission, 

Per  Curiam:  It  having  been  conceded  that  there  was  an  error  in  the 
determination  affecting  the  rate  base  exceeding  $850,000,  it  is  clear  that 
independently  of  the  former  opinion  of  this  court  [See  194  App.  Div.  578] 
the  determination  should  be  reversed,  and  an  appeal  to  the  Court  of 
Appeals  would  be  useless.  Furthermore  this  court  has  expressed  no  opinion 
as  to  the  questions  asked  to  be  certified.  The  weight  of  evidence  is  for  the 
Commission.     All  motions  are,  therefore,  denied. 


Lbla  Jennings,  Appellant,  v.  Harmon  Jbnninos  and  Jbnnib  M. 
Jbnnings,  Respondents. —  Order  unanimoosly  afBrmed,  with  ten  doUars 
costs  and  disbursements. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law, 
Made  by  Mart  McGrath,  as  Widow  of  John  T.  MoGrath,  Respondent,  v. 
Albert  Wintbrnitz,  Employer,  and  JStna  Life  Insurancb  Company, 
Insurance  Carrier,  Api)ellants» —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Salvatobb  Salmbri,  for  Compensation  under  the  Workmen's 
Compensation  Law,  Respondent,  v.  Caroline  Salmeri,  Employer,  and 
New  Amsterdam  Casualty  Company,  Insurance  Carrier,  Appellants. — 
Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Batista  Marello,  for  Compensation  under  the  Workmen's 
Compensation  Law,  Respondent,  v.  Girard  Restaurant  Company, 
Employer,  and  Zurich  General  Accident  and  Liability  Insurance 
Company,  Ltd.,  Insurance  Carrier,  Appellants. —  Award  reversed  for 
want  of  proof  of  causal  relation  between  accident  and  injury  or  disease 
complained  of,  and  matter  remitted  to  the  Commission.  All  concur,  except 
John  M.  Kellogg,  P.  J.,  who  votes  for  affirmance. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Eugene  Schenck,  for  Compensation  under  the  Workmen's 
Comx>ensation  Law,  Respondent,  v.  American  Laundry  Machinery 
Company,  Employer,  and  Employers'  Liability  Assurance  Corporation, 
Ltd.,  Insurance  Carrier,  Appellants. —  Award  unanimously  affirmed. 
*  Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Anna  Shbrman,  for  Compensation  to  Herself  and  Her  Children 
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for  the  Death  of  Robert  Sherman,  under  the  Workmen's  Compensation 
Law,  Respondent,  v.  India-Wharf  Brewing  Company,  Employer,  and 
Interboro  Mutual  Indemnity  Insurance  Company,  Insurer,  Appellants. 

—  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Joseph  P.  Pientka,  for  Compensation  under  the  Workmen's 
Compensation  Law,  Respondent,  v.  Thompson  Norris  Company,  Employer, 
and  iETNA  Life  Insurance  Company,  Insurance  Carrier,  Appellants. — 
Award  reversed  and  claim  dismissed,  on  the  authority  of  Matter  of  Rendino  v. 
CorUinentcd  Can  Co,  (226  N.  Y.  565)  and  Yodakia  v.  Smith  &  Sons  Carpet  Co. 
(193  App.  Div.  150;  affd.,  230  N.  Y.  593).    AU  concur. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Otolja  Mezynski  and  Minor  Dependents,  for  Compensation 
under  the  Workmen's  Compensation  Law  for  the  Death  of  Roman  Mezynski, 
Respondent,  v.  Sterling  Iron  and  Railway  Company,  Employer; 
The  Travelers  Insurance  Company,  Insurance  Carrier,  Appellants. — 
Sent  back  to  the  Commission  for  further  proofs  and  findings. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Daniel  Cain,  Resx>ondent,  for  Compensation  imder  the  Work- 
men's Compensation  Law,  v.  Tbchnola  Piano  Company,  Employer,  and 
American  Mutual  Liabiuty  Insurance  Company,  Insurance  Carrier, 
Appellants. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Casimir  Dames,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  Essex  Gi^ass  Company,  Employer,  and 
The  Travelers  Insurance  Company,  Insurance  Carrier,  Appellants. — 
Award  reversed  and  matter  remitted  to  the  Commission,  on  the  ground 
that  it  has  not  been  established  that  the  injury  arose  out  of  the  employment. 

—  All  concur,  except  John  M.  Kellogg,  P.  J.,  dissenting. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  William  Pearson,  for  Compensation  under  the  Workmen's 
Compensation  Law,  Respondent,  v.  John  K.  Turton  Corporation, 
Employer,  and  The  Travelers  Insurance  Company,  Insurance  Carrier, 
Api>ellants. —  Award  reversed,  on  the  ground  that  there  is  no  proof  of  the 
total  loss  of  vision  of  the  left  eye,  and  claim  remitted  to  the  Commission 
to  take  further  proof  as  it  may  be  advised  and  to  make  an  award  accordingly. 
All  concur. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Anthony  Marra,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  The  Nassau  Electric  Railroad  Com- 
pany, Employer  and  Self-insurer,  Appellant. —  Award  reversed  and  claim 
dismissed  upon  the  ground  that  there  is  no  evidence  that  the  present  dis- 
ability was  caused  by  the  accident.  All  concur,  except  Woodward  and 
Kiley,  JJ.,  dissenting. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  John  Titka,  Respondent,  for  Compensation  under  the  Work- 
men's Compensation  Law,  v.  Washburn  Wire  Company,  Inc.,  Employer, 
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and  The  Travelers  Insuran^ce  Company,  Insurance  Carrier,  Appellants. — : 
Award  unanimously  affirmed. 

The  People  of  the  State  of  New  York  ex  rel.  Aden  H.  Roberts, 
Respondent,  v.  Bernicedale  Coal  Company,  Inc.,  Appellant. —  Order 
unanimously  affirmed,  with  ten  dollars  costs  and  dishursements. 

The  People  of  the  State  of  New  York  ex  rel.  Village  of  Westfibld, 
Relator,  v.  Public  Service  Commission,  Second  District,  and 
Chautauqua  Traction  Company,  Defendants. —  Determination  unani- 
mously confirmed,  with  fifty  dollars  costs  and  dishursements. 

Elizabeth  V.  Bailey,  Respondent,  v.  Galusha's  Company  and  Bierce 
Bailey,  Appellants,  Impleaded  with  Beulah  Bailey  and  Another. —  Order 
unanimously  afiirmed,  with  ten  dollars  costs  and  dishursements,  and  with 
leave  to  appellants  to  answer  within  twenty  days  on  payment  of  such  costs 
and  of  the  costs  awarded  at  Special  Term. 

The  Foundation  Company,  Respondent,  r.  The  State  of  New  York, 
Appellant. —  Decision,  order  of  reversal  and  remittitur  amended  hy  adding 
thereto  that  the  judgment  is  reversed  upon  the  law  and  facts,  the  court 
disapproving  of  the  fourth,  fifth,  sixth,  eighth,  ninth,  tenth,  eleventh,  twelfth 
and  thirteenth  findings  of  fact.    [See  193  App.  Div.  513.] 

John  Knickerbacker,  Appellant,  v.  Josephine  Bootier,  Respondent. 

—  Order  unanimously  affirmed,  with  ten  dollars  costs  and  disbursements. 
Van  Kirk,  J.,  not  sitting. 

John  J.  Kelly,  Appellant,  v.  National  Bank  of  Whitehall,  Respondent. 

—  Appeal  dismissed,  without  costs  of  this  appeal,  by  the  consent  of  both 
parties.     Van  Kirk,  J.,  not  sitting. 

Charles  Victor  Livingston,  Respondent,  v.  New  York,  Ontario  and 
Western  Railway  Company,  Appellant. —  Motion  denied,  both  for  want 
of  power  and  as  a  matter  of  discretion. 

Mary  E.  Lbavy,  Appellant,  v.  John  Knickerbacker,  Respondent. — 
Order  unanimously  affirmed,  with  ten  dollars  cost-s  and  disbursements. 
Van  Kirk,  J.,  not  sitting. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  William  Kumpf,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  Tashenberg  Brothers,  Employer,  and 
OcKAN  Accident  and  Guarantee  Corporation,  Ltd.,  Insurer,  Appellants. 

—  Award  affirmed.  All  concur,  except  Woodward,  J.,  dissenting;  Henry  T. 
Kellogg,  J.,  not  sitting. 

In  the  Matter  of  the  Application  of  Ralph  Balducci,  Landlord,  Respond- 
ent, for  the  Removal  from  Certain  Premises  of  Herman  Rakov,  Tenant; 
Appellant. —  Motion  denied. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Mrs.  Phcbbe  Dickinson,  Respondent,  for  Compensation  under 
the  Workmen's  Compensation  Law,  for  the  Death  of  Charles  Dickinson, 
v.  Kee  Lox  Manufacturing  Company,  Employer;  The  Travelers 
Insurance  Company,  Insurance  Carrier,  Appellants. —  Motion  denied. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Mary  E.  Castor,  Respondent,  for  Compensation  to  Herself 
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under  the  Workmen's  Compensation  Law,  for  the  Death  of  Walter  J. 
Castor,  v.  Collegiate  Baptist  Chttrch  of  the  Covenant,  Employer, 
and  The  Fideuty  and  Casttalty  Company  of  New  York,  Insurance 
Carrier,  Appellants. —  Motion  denied. 

Before  State  Industrial  CoiycMissioN,  Respondent.  In  the  Matter  of 
the  Claim  of  Lawrence  Zttkowski,  Respondent,  for  Compensation  under 
the  Workmen's  Compensation  Law,  v.  Fillmore  Avenue  Foundry  and 
Iron  Works,  Employer,  and  The  Travelers  Insurance  Company, 
Insuranoe  Carrier,  Appellants. —  Sent  hack  to  the  Commission. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law, 
Made  by  Peter  A.  Nugent,  Respondent,  v.  William  Cabble  Ex.  Wire 
Manufacturing  Company,  Employer,  and  Unitbd  States  Fidelity  and 
Guaranty  Company,  Insurance  Carrier,  Appellants. —  Award  reversed,  on 
the  authority  of  Matter  of  Salotar  v.  Neuglaas  &  Co.  (228  N.  Y.  508)  and 
section  22  of  the  Workmen's  Compensation  Law.    All  concur. 

In  the  Matter  of  the  Application  of  the  Silver  Bay  Association  for 
Christian  Conferences  and  Training,  for  a  Writ  of  Certiorari  to  John 
C.  Braisted  and  Others,  as  Assessors  of  the  Town  of  Ha^e,  Warren 
County,  N.  Y. —  Judgment  unanimously  affirmed,  with  costs. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter  of 
the  Claim  of  Henry  Herrman,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  O.  P.  Potter  Corp.,  Employer,  and 
Employers  Liability  Assurance  Corporation,  Ltd.,  Insurance  Carrier, 
Appellants. —  Award  unanimously  affirmed. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Frank  B. 
WiCKBs,  as  Administrator  of  the  Personal  Estate  of  George  A.  Houoh- 
taunq.  Deceased.  Joel  H.  Carpenter  and  Others,  Appellants;  Jennie  H. 
Neuhaus,  Respondent. —  Decree  unanimously  affirmed,  with  costs. 

In  the  Matter  of  the  Application  of  Theron  M.  Ripley,  Respondent, 
for  a  Writ  of  Mandamus  to  Compel  Reinstatement  as  Division  Engineer 
in  the  Department  of  Highways  of  the  State  of  New  York.  Frederick 
Stuart  Greene,  Appellant. —  Order  unanimously  affirmed,  with  costs. 

The  People  of  the  State  of  New  York  ex  rel.  Terbush  &  Powell, 
Incorporated,  Relator,  v.  Leon  G.  Dibble,  as  Comptroller  of  the  City 
of  Schenectady,  Respondent. —  Order  affirmed  as  a  matter  of  law  and  not 
in  the  exercise  of  discretion,  with  costs.  All  concur,  except  John  M.  Kellogg, 
P.  J.,  and  Cochrane,  J.,  dissenting. 

The  People  of  the  State  op  New  York  ex  rel.  Lillian  Beatrice 
Noel,  Appellant,  v.  Thomas  W.  McArthur,  as  Attorney  and  Agent  for 
Charles  £.  Noel  and  Catherine  Noel,  or  any  Person  Acting  for  or  on 
Behalf  of  Said  Thomas  W.  McArthur,  Charles  E.  Noel  and  Catherine 
Noel,  or  Either  of  Them,  and  Having  the  Custody  and  Control  of  Said 
Relator  and  Others,  Respondents.  —  Order  unanimously  affirmed,  with 
costs  against  the  petitioner. 

Merle  Sheldon,  as  Administratrix,  etc.,  of  William  Kinoslby  Sheldon, 

App.  Div.— Vol,  CXCVI.        58 
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Deceased,  Respondent,  v.  John  Babton  Paynb,  as  Agent  Appointed  by 
the  President  under  Section  206  of  the  Transportation  Act  of  CoDgreas 
of  1020,*  Appellant. —  Judgment  and  order  unanimously  affirmed,  with 
costs.    Van  Kirk,  J.,  not  sitting. 

Bird  F.  Spencer,  Respondent,  v.  Western  Union  TbubqIiaph  Com- 
pany, Appellant. —  Judgment  and  order  unanimously  affirmed^  with  costs. 


Fourth  Department,  March,  1921  • 

In  the  Matter  of  August  Becker,  an  Attorney,  Respondent. 
Attorney  and  dient  —  ditbarmerU  not  justified  —  €Utamey  reprimanded. 

Disciplinary  proceedings  instituted  by  the  Erie  County  Bar  Association. 

Per  Curiam:  This  is  a  proceeding  brought  by  the  Erie  County  Bar 
Association  to  discipline  an  attorney  for  unprofessional  practice.  The 
allegations  in  the  petition  have  been  found  to  be  true  by  the  official  referee 
upon  abundant  evidence.  In  fact,  they  are  not  disputed  by  the  respondent. 
The  Bar  Association  was  justified  in  bringing  the  proceeding.  It  is  conceded 
by  the  Bar  Association  and  reported  by  the  referee  that,  under  the  circum- 
stances of  this  case,  the  conduct  of  the  respondent  does  not  justify  a  dis- 
barment. However,  it  cannot  be  jMissed  over  by  the  court  without  a  serious 
reprimand  and,  if  it  were  not  for  the  fact  that  the  acts  complained  of  were 
done  by  the  respondent  without  intent  to  injure  any  one,  but  with  an  honest 
purpose,  this  court  would  feel  that  they  called  for  severe  punishment.  The 
respondent,  upon  the  hearing  in  this  proceeding,  took  the  stand  and  admitted 
all  of  the  facts  charged  by  the  petition  and  disclosed  by  his  own  evidence 
all  of  the  facts  and  circumstances  surrounding  the  transaction  in  question. 
He  does  not  attempt  to  defend  his  acts  other  than  by  the  evidence  which 
shows  that  he  had  no  intent  to  injure  any  one  financially  or  otherwise. 
This  court  commends  the  Bar  Association  for  the  manner  in  which  it  brought 
and  conducted  this  proceeding  and  it  reprimands  the  respondent  for  his 
conduct  upon  which  the  proceeding  is  based.  It  feels,  however,  that  under 
the  circumstances  of  this  case,  no  useful  purpose  would  be  served  by  sus- 
pending the  respondent  from  practice.  All  concur.  Findings  of  ref^iee 
approved,  and  defendant  reprimanded  for  his  oondutot. 


Edward  D.  Eg  an,  Appellant,  v.  Michael  W.  McOklw  and  Another, 
Respondents. —  Judgment  affirmed,  with  costs.     All  concur. 

WiLUAM  B.  MacDonald,  Respondent,  v.  Hamilton  B.  Wills  &  Com- 
pany, lypD.,  Appellant. —  Order  modified  by  inserting  in  paragraphs  1, 2, 3, 4 
and  5  the  name  "  Hamilton  B.  WiUs  "  in  place  of  the  word  **  defendant  *' 
in  each  of  said  paragraphs,  and  as  so  modified  affirmed,  without  costs  of 
this  appeal  to  either  party.     All  concur.  ^^ 

William  B.  MacDonald,  Respondent,  v.  Hamilton  B.  Wilm  A  Com- 

♦See  41  U.  S.  Stat,  at  Large,  461,  i  206;  Id.  1789,  1794.— IRbp. 
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PANT,  Ltd.,  Appellant. —  Order  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  motion  denied,  with  ten  dollars  costs,  bnt  with  leave  to 
renew.  Held,  an  order  for  an  open  commission  to  examine  witnesses  outside 
the  State  should  name  the  witnesses  to  be  examined.  (Matter  of  Anderson, 
84  App.  Div.  268;  Ordway  v.  Radigan,  114  id.  538.)  If  a  party  desires 
to  depart  from  the  pra,otice  <tf  taking  a  commission  issued  upon  written 
interrogatories,  he  should  be  required  to  pay  or  secure  the  opposing  i>arty 
for  the  costs  and  expenses  which  he  will  incur.  (Reed  <v.  Fenn,  138  App.  Div. 
417.)  The  motion  papers  should  disclose  facts  upon  which  the  Special 
Term  can  act  in  the  respects  above  mentioned.    All  concur. 

William  B.  MacDonald,  Respondent,  v.  Hamiltox  B.  Wills  &  Com- 
pany, Ltd.,  Api>ellant. —  Order  modified  by  striking  out  the  provision  for 
an  inspection  of  the  books  and  papers  of  the  defendant  and  by  providing 
that  books,  papers  and  records  relevant  or  material  to  the  matters  alleged 
in  the  complaint  and  connected  with  plaintiff's  transaction  with  Hamilton  B. 
Wills  be  produced  upon  the  examination  of  WiUiam  M.  Knowiton  in  aid 
of  his  memory  only,  and  as  so  modified  the  order  is  affirmed,  without  costs 
of  this  appeal  to  either  party.  Held,  that  the  moving  papers  do  not  state 
facts  sufficient  to  justify  the  order  for  au  inspection  of  the  books  and  papers 
of  the  defendant,  but  are  sufficient  to  justify  the  order  for  an  examination 
of  the  defendant  and  its  manager,  William  M.  Knowiton.    All  concur. 

James  O.  Sebbing,  Respondent,  v.  Mabt  Ellen  Long,  as  Sole  Adminis- 
tratrix, etc.,  of  Andbew  Long,  Deceased,  and  Others,  Appellants,  Impleaded 
with  Another,  Defendant. —  Appeal  transferred  to  the  Appellate  Division, 
Third  Department,  in  furtherance  of  justice,  to  be  there  heard  and  deter- 
mined pursuant  to  section  231  of  the  Code  of  Civil  Procedure.  Clark,  J., 
being  disqualified  and  not  sitting. 

Almeda  S.  Beebe,  Respondent,  v.  Raymond  W.  Beebb,^  Appellant.— 
Ordw  affirmed,  with  ten  dollars  costs  and  disbursements.  All  concur, 
except  Davis,  J.,  who  dissents  on  the  ground  that  the  identity  of  the  cases 
is  not  the  same,  and  upon  the  authority  of  Tafd  v.  Tafel  (169  App.  Div.  417). 

Wilton  Block,  as  Administrator,  etc.,  of  C.  Henrt  Amsden,  Deceased, 
Respondent,  v.  Catherine  M.  Amsden,  Appellant,  Impleaded  with  Others, 
Defendants. —  Judgment  modified  by  allowing  the  defendant  Catherine  M. 
Amsden  an  additional  credit  of  $106  and  reducing  the  recovery  accordingly, 
and  as  so  modified  the  judgment  is  affirmed,  without  costs  of  this  appeal 
to  either  party.    All  concur. 

Nelue  B.  Chandler,  Respondent,  v.  Carrie  B.  C.  Kron  and  Others, 
Appellants. —  Judgment  affirmed,  with  costs.    All  concur. 

John  Whittaker,  Respondent,  v.  Jambs  Meade,  Appellant. —  Judgment 
and  order  affirmed,  with  costs.    All  concur,  Hubbs,  J.,  not  sitting. 

Minnie  H.  Bresein,  as  Administratrix,  etc.,  of  Frank  C.  F.  Bresein, 
Deceased,  Respondent,  v.  New  York  Central  Railroad  Company  and 
Another,  Appellants. —  Motion  granted,  unless  appellants  file  and  serve 
printed  papers  on  appeal  and  pay  to  respondent's  attorney  ten  dollars 
by  the  twenty-second  day  of  March  and  be  ready  to  argue  appeal  on  the 
twenty-third  day  of  March. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  James  W. 
EoAN,  as  Executor,  etc.,  of  Hannah  Eqan  Murpht,  Deceased. —  Motion 
to  dismiss  appeal  denied,  without  costs. 

AucE  W.  Ramsdorf,  Appellant,  v.  John  B.  Hioqins,  as  Marshal  of 
the  City  Court  of  Buffalo,  Respondent. —  Motion  to  dismiss  appeal  denied, 
without  costs. 

Abthub  J.  SncKNET,  Appellant,  v.  High  Speed  Hammeb  Co.,  Inc., 
Respondent. —  Motion,  granted  and  appeal  dismissed. 

Haroljo  Muma,  Respondent,  v.  State  of  New  York,  Appellant. — 
Appeal  dismissed,  without  costs,  upon  stipulation  filed. 

Benjamin  F.  Milson,  Respondent,  v.  Kissell  Motor  Cab  Company, 
Appellant. —  Appeal  dismissed,  without  costs,  upon  stipulation  filed. 

Margaret  A.  Cordner  Respondent,  v.  International  Railway  Com- 
pany Appellant. —  Appeal  dismissed, without  costs,upon  stipulation  filed. 

Ida  Lorich,  Respondent,  v.  State  of  New  York,  Appellant. —  Appeal 
dismissed,  without  costs,  upon  stipulation  filed. 

L,  E.  OsBORN  Company,  Respondent,  v.  John  C.  Kennedy,  Appellant. — 
Motion  to  dismiss  appeal  granted,  unless  appellant  file  and  serve  printed 
papers  on  appeal  by  the  eleventh  day  of  March,  and  be  ready  to  argue 
appeal  on  the  seventeenth  day  of  March. 

Helen  Buschalewski,  Administrators,  etc..  Respondent,  v.  Director- 
General  OF  Railroads,  Appellant. —  Motion  for  reargument  denied,  with 
ten  dollars  costs.    Motion  for  leave  to  appeal  to  Court  of  Appeals  denied. 

The  People  of  the  State  of  New  York  ex  rel.  Erie  Railroaj>  Com- 
pany, Respondent,  v.  Frank  Wildy  and  Others,  Appellants. —  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied,  with  ten  dollars  costs. 

Mary  Keogh,  as  Administratrix,  etc..  Respondent,  v.  South  Buffalo 
Railway  Co.,  Appellant.^ — Motion  for  reargument  denied,  with  ten  dollars 
costs.    Motion  for  leave  to  appeal  to  Court  of  Appeals  denied. 

The  People  of  the  State  of  New  York  ex  rel.  New  York,  Lackawanna 
AND  Western  Railroad  Company,  Appellant,  v.  City  of  Buffalo  and 
Others,  Respondents. — ^Motion  for  reargument  denied,  with  ten  dollars  costs. 
Motion  for  leave  to  appeal  to  Court  of  Appeals  denied. 

In  the  Matter  of  the  Application  of  The  Syracuse  and  Suburban  Railt- 
ROAD  Company  for  the  Appointment  of  Three  Commissioners  to  Determine 
Whether  Its  Railroad  Ought  to  Be  Constructed  and  Operated  in  Pine  Street 
between  East  Genesee  Street  and  East  Fayette  Street  in  the  City  of  Syracuse, 
N.  Y. —  Report  of  commissioners  confirmed.  Fees  of  commissioners  fixed 
at  the  sum  of  $150  each,  in  accordance  with  the  stipulation  of  the  petitioner 
in  open  conrt. 

In  the  Matter  of  Edmund  L,  Ryan,  an  Attorney  and  Counselor  at  Law. — 
Disbarment  proceedings  now  pending  referred  to  Hon.  William  £.  Scripture, 
official  referee,  in  place  of  Hon.  Warren  B.  Hooker,  deceased. 

Earl  J.  Broomfibld,  Respondent,  v.  Frank  Neff,  Appellant. —  Motion 
to  vacate  order  of  dismissal  granted,  upon  condition  that  appellant  file 
and  serve  his  printed  papers  and  printed  brief  on  appeal  and  pay  to  respond- 
ent's attorneys  twenty  dollars  by  March  sixteenth,  and  shall  be  ready  to 
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argue  the  appeal  at  the  present  term  of  court  as  soon  as  same  is  reached 
in  its  regular  order. 

Gertrude  Cornelius,  Appellant,  v.  Fred  M.  Woostbr,  Respondent. — 
Motion  to  dismiss  appeal  granted  and  appeal  dismissed. 

Calvin  G.  Sutlipf  and  Katherinb  S.  Ely,  Respondents,  v.  Benford 
Auto  Products,  Inc.,  Appellant. —  Motion  to  dismiss  appeal  granted, 
unless  appellant  file  and  serve  printed  papers  on  appeal  and  pay  to  respond- 
ents* attorney  ten  dollars  hy  the  5th  day  of  April,  1921,  and  he  ready  to 
argue  appeal  at  opening  of  May  term. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  c^  Addib  Labar, 
as  Executrix,  etc.,  of  Atwood  E.  Labar,  Deceased. —  Motion  to  dismiss 
appeal  granted,  unless  appellants  file  and  serve  printed  papers  on  appeal 
and  pay  to  respondent's  attorneys  ten  dollars  hy^  the  fifth  day  of  April. 

John  B.  Darlich,  Respondent,  v.  G.  Mbrton  Rogers,  Appellant, 
Impleaded  with  Others,  Defendants. —  Order  reversed,  with  ten  dollara 
costs  and'dishursements,  and  motion  denied,  with  ten  dollars  eosts.  Held, 
the  answer  stricken  out  at  Special  Term  as  sham  is  not,  on  its  face,  false 
in  fact,  and  it  may  involve  matters  of  substantial  litigation  as  to  whether 
there  was  an  agreement  on  the  part  of  the  plaintiff  and  others  with  the 
defendant  that  the  property  should  be  conveyed  to  her  as  a  holder  of  the 
title  for  parties  interested,  including  the  plaintiff,  for  the  purpose  of  having 
buildings  constructed  thereon,  and  as  to  whether  the  bond  and  mortgage  she 
executed  were  without  consideration  and  she  incurred  no  liability  thereon. 
These  are  questions  to  be  determined  either  on  a  trial  or  a  motion  for  judg- 
ment on  the  pleadings.     All  concur. 

Mark  Harris,  Respondent,  v.  Doubleday,  Page  &  Company,  Appellant. 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.     All  concur. 

Charles  Holden,  Respondent,  v.  Gborqb  J.  Mbybr  Malting  Company 
and  Others,  Appellants,  Impleaded  with  Others. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements  as  to  the  George  J.  Meyer  Malting  Com- 
pany, and  appeal  dismissed,  without  costs  as  to  the  other  appellants,  since 
it  appears  that  they  did  not  appear  upon  the  motion  and  the  order  was 
taken  by  default  as  to  them.     All  concur. 

Harry  L.  Allen,  as  Trustee  in  Bankruptcy,  etc.,  Appellant,  v*  Hxlbn 
Stone,  Respondent,  and  Thirty-nine  Other  Actions  Brought  by  the  Same 
Plaintiff  against  Separate  Defendants. — Orders  affirmed,  with  ten  doUars 
costs  and  disbursements  in  one  case  and  disbursements  in  each  ease.  AU 
concur. 

Joseph  Bolger,  by  Edward  Bolgbr,  His  Guardian  ad  Litem,  Plaintiff, 
V.  The  Haas  Tobacco  Company,  Respondent.  Edward  Bolger,  Guardian 
ad  Litem,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments.    All  concur. 

In  the  Matter  of  the  Joint  Petition  of  the  Town  Board  of  thb  Town  of 
Cuba,  Allegany  County,  and  the  Board  of  Supbrtibors  of  the  CouNTrtr 
OF  Allegany,  Respondents,  under  Section  91  of  the  Railroad  Law,*  etc. 

*  Amended  by  Laws  of  1914,  chap.  378,~-[B«p, 
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Ebib  Railroad  Company,  Appellant. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.    All  concur. 

RoBB  V.  Hanbt,  as  Executrix,  etc..  Respondent,  v.  Pbnnbtlyamia 
Railroad  Oompany  and  Another,  Appellants. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.    All  concur,    t 

In  the  Matter  of  the  Intermediate  Judicial  Settlement  of  the  Accounts 
of  Sbcurttt  Trust  Compant  of  Rochestbr,  as  Executor  of  Jaiibb  G. 
Ardret,  Deceased.  Eugbnb  Van  Voorhis,  as  Guardian,  etc.,  and  Others, 
Appellants;  Ida  C.  Ardret,  Respondent. —  Decree  affirmed,  with  costs 
to  the  respondent  payable  out  of  the  estate.    AU  concur. 

John  B.  O'Brien  and  Others,  Respondents,  y.  Tonawanda  Board 
AND  Paper  Company,  Appellant. —  Order  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  granted,  with  ten  dollars  costs.  Held, 
the  matter  alleged  in  paragraph  8  of  the  complaint  might  have  been  material 
in  the  suit  in  equity  for  specific  performance,  but  under  the  issue  as  now 
framed  for  damages  sustained  by  plaintiff  for  defendant's  alleged  breach 
of  the  contract,  it  is  at  least  irrelevant,  the  defendant  is  aggrieved,  and  it 
should  be  stricken  out.    All  concur. 

In  the  Matter  of  the  Application  of  the  Western  New  York  Water  Com- 
pany, Appellant,  Respondent,  for  Writ  of  Certiorari  to  Anthony  Hartung 
and  Others,  as  Assessors  of  the  Village  of  Depew,  Respondents,  Api)ellants. — 
Judgment  affirmed,  without  costs  of  this  appeal  to  either  party. '  All  concur. 

Charles  A.  White,  as  Administrator,  etc.,  of  Michael  Maczinipski, 
Deceased,  Respondent,  v.  Thomas  Koprucki,  Appellant,  Interpleaded  by 
Jambs  J.  Cuff,  as  President,  etc..  Defendant. — Judgment  affirmed,  with 
costs.    AU  concur. 

In  the  Matter  <^  the  Application  for  Dissolution  of  M.  Cushman  & 
Company,  Respondent.  Briqgs  Bros.  &  Company,  Appellant. —  Order 
affirmed,  with  costs.    All  concur.  •  > 

John  D.  Leopold,  Appellant,  v.  Michael  Hickey  and  Another,  Respond- 
ents.—  Int6rlocut<»ry  and  final  judgments  and  order  reversed,  and  demurrer 
overruled,  with  costs,  with  leave  to  the  defendants  to  plead  over  within 
twenty  days  ui)on  payment  of  the  costs  of  the  demurrer  and  of  this  appeal. 
Held,  that  the  complaint  states  facts  sufficient  to  constitute  a  cause  of  action. 
Upon  demurrer  the  validity  of  the  complaint  must  be  determined  from  the 
pleading  itself.  Nothing  else  can  be  considered.  If  the  complaint  states 
facts  which,  standing  alone,  state  a  cause  of  action,  the  demurrer  must  be 
overruled,  no  matter  what  the  court  may  think  about  the  justice  of  the  claim 
or  the  probability  of  the  plaintiff  finally  succeeding  upon  the  trial  of  the 
action.    All  concur. 

The  Johnston  Harvbbtbb  Company,  Respondent,  v.  James  C.  Wafer, 
Appellant. —  Judgment  affirmed,  with  costs.    All  concur. 

William  Rbifel,  Respondent,  v.  Buffalo  Burial  Park  Association. 
Appellant. —  Judgment  affirmed,  with  costs.    All  concur. 

Village  of  Mount  Morris  and  Others,  Respondents,  v.  Pavilion 
Natural  Gas  Company,  Appellant. —  Order  affiimed,  with  ten  dollars  costs 
and  disbursements.    All  concur. 
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In  the  Matter  of  the  Application  of  the  Grade  Crossing  Cohmib- 
siONBRs  OF  THE  CiTT  OF  BuFFALo  for  the  Appointment  of  Commissioners 
to  Ascertain  the  Compensation  to  Be  Piaid  to  the  Owners  of  Lands,  etc., 
Owned  hy  Buffalo  Veneer  Company  and  Others.  (Proceeding  No. 
110.)  —  Motion  f or  reargoment  <^  motion  for  leave  to  appeal  to  Court  of 
Appeals  denied,  with  ten  dollars  costs. 

Herbert  S.  Sisson,  as  State  Commission^  of  Excise,  Respondent,  v. 
Leo  H.  Geise,  Appellant. —  Motion  to  dismiss  appeal  denied,  with  ten 
dollars  costs.    Case  set  down  for  argument  March  twenty-second. 

In  the  Matter  of  the  Final  and  Judicial  Settlement  of  the  Accounts  of 
Nelson  A.  Eckjler  and  Others,  as  Administrators,  etc.,  of  Isabella  L. 
Peck,  Deceased.  Lilla  P.  Lee  and  Others,  Appellants;  Habrt  F. 
EcKLBR,  Individually  and  as  Administrator,  etc.,  and  Others,  Respondents. 
—  Order  entered  upon  stipulation  filed,  substituting  Harry  F.  Eckler,  as 
administrator  of  Nelson  A.  Eckler,  deceased,  as  party  respondent  in  place 
of  said  Nelson  A.  Eckler,  deceased,  and  adding  Nina  Louise  Campbell 
and  Lewis  Carl  Eckler  as  respondents. 

Elizabeth  Lamb,  as  Administratrix  de  Bonis  Non  of  Jane  Bird,  Deceased, 
Respondent,  v.  Catherine  £.  Weber,  Frank  A.  Remarque,  Alvin  Block 
and  Others,  Appellants. —  Motion  granted  and  appeal  dismissed,  with  costs. 

Elizabeth  Lamb,  as  Administratrix  de  Bonis  Non  of  Jane  Bird,  Deceased, 
Respondent,  v.  Catherine  E.  Weber,  Fraitk  A.  Remarque  and  Fred  D. 
Curtis,  Appellants. —  Motion  granted  and  appeal  dismissed,  with  costs. 

Cabl  Emil  Moller  and  Another,  Respondents,  v.  Clare  A.  Pickard 
and  Another,  Appellants. — Appeal  transferred  to  the  Appellate  Division, 
Second  Department,  in  furtherance  of  justice,  to  be  there  heard  and 
determined,  pursuant  to  section  231  of  the  Code  of  Civil  Procedure. 
Lambert,  J.,  being  disqualified  and  not  sitting. 

Earl  J.  Denny,  an  Infant,  by  Gordon  J.  Denny,  Guardian  ad  Litem, 
Respondent,  v.  Clarence  Ingerson,  Appellant. —  Order  afiOrmed,  with 
ten  dollars  costs  and  disbursements.    All  concur. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Ray  McVoy, 
Appellant. —  Judgment  of  conviction  and  order  reversed  and  new  trial 
granted.  Held,  that  the  offense  of  indecent  exposure  of  person  of  which 
the  defendant  was  convicted  was  not  necessarily  included  in  the  offense 
charged  nor  covered  by  the  allegations  of  the  indictment.  The  defendant 
should  not  be  discharged,  however,  as  he  now  contends,  but  a  new  trial 
should  be  granted,  in  accordance  with  the  motion  he  made  in  the  court  . 
below,  from  the  order  denying  which  he  has  appealed.  (People  v.  McGrath, 
202  N.  Y.  446.)    All  concur.      -^"^ 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Junia  I. 
Greene,  as  Executrix,  etc.,  of  J.  Frank  Greene,  Deceased,  Appellant. 
GBORcm  D.  Chapman,  as  Administrator,  etc.,  and  Others,  Respondents. — 
Decree  so  far  as  appealed  from  affirmed,  with  costs  to  respondent  payable  out 
of  the  estate.    All  concur. '" 

The  People  of  the  State  of  New  York  ex  rel.  Gerenb  L.  InoErboll, 
Relator,  v.  Elbert  Slorah  and    Others,  Constituting  the  Town  Board 
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of  the  Town  of  Steuben,  N.  Y.,  Defendants. —  Writ  of  certiorari  diamissed. 
with  ten  dollars  costs  and  disbursements.  Held,  so  far  as  the  record  dis- 
closes, nothing  but  a  verified,  itemized  claim  for  material  and  services 
furnished  in  building  the  fence  was  presented  to  the  town  board.  No  proof 
was  offered  by  the  petitioner  when  he  presented  the  claim  for  audit  to  sub- 
stantiate his  claim  as  now  made  that  there  had  been  an  agreement  with 
the  town  superintendent  for  building  the  fence  m  question,  which  claim  is 
denied  by  the  town  board  in  its  return.  Neither  the  petition  nor  the  return 
fairly  presents  to  this  court  any  questions  for  review.    All  concur. 

The  People  of  the  State  op  New  York,  Respondent,  v.  Walteb  P. 
Thorpe,  Appellant. —  Judgment  of  conviction  and  order  afi&rmed.  All 
concur. 

John  J.  Little,  Respondent,  v.  Alfred  J.  Hilder,  Appellant. —  Judgment 
and  order  affirmed,  with  costs.     All  concur. 

In  the  Matter  of  the  Application  of  Charles  P.  Seelby,  as  Sheriff  of  the 
County  of  Seneca,  for  a  Writ  of  Mandamus  to  George  T.  Purcbll,  as 
County  Clerk  of  Said  County. —  Order  affirmed,  without  coats,  as  a  matter 
of  law  and  not  in  the  exercise  of  any  discretion.    All  concur. 

Rochester  CoMSiERCiAL  Properties,  Inc.,  Respondent,  v.  John  L. 
Qeorger,  Appellant. —  Judgment  affirmed,  with  costs.  All  concur,  Kruse, 
P.  J.,  not  sitting. 

Michael  Noon,  Respondent,  v.  Walker  D.  Hines,  Director-General 
of  Railroads,  Appellant. —  Judgment  and  order  reversed  and  new  trial 
granted,  with  costs  to  appellant  to  abide  event.  Held,  that  there  is  no 
evidence  to  show  that  the  Central  New  York  and  Southern  Railroad  Com- 
pany, which  employed  plaintiff,  was  one  of  the  roads  whose  employees  were 
affected  by  the  Director-GeneraFs  general  order  No.  27  on  which  plaintiff 
relies.  On  the  contrary,  from  said  general  order  it  appears  that  it  did  not 
apply  to  employees  of  said  railroad.*    All  concur,  Kruse,  P.  J.,  not  sitting. 

Utica  Paint  &  Glass  Co.,  Inc.,  Respondent,  v.  Charles  H.  Yates, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.  All  concur,  Kruse, 
P.  J.,  not  sitting. 

William  E.  Kelset  and  Another,  Respondents,  v.  Henry  Libioh,  Defend- 
ant, Impleaded  with  Frank  C.  Battaoua,  Appellant. —  Judgment  affirmed, 
with  costs.    All  concur,  Kruse,  P.  J.,  not  sitting. 

Anthony  Buscaglia  and  Others,  a  Copartnership,  Doing  Business 
under  the  Name  A.  &  C.  Buscaglia  Co.,  Respondents,  v.  Wiluam  A. 
Camp  and  Another,  a  Copartnership,  Doing  Business  under  the  Name 
William  A.  Camp  &  Co.,  Appellants. —  Judgment  and  order  affirmed,  with 
costs.    All  concur,  Kruse,  P.  J.,  not  sitting. 

Mary  McGlynn,  as  Administratrix,  etc.,  of  Margaret  McGlykn, 
Deceased,  Respondent,  v.  Pennsylvania  Railroad  Company  and  Others, 
Appellants. —  Judgment  and  order  affirmed,  with  costs.  All  concur,  Kruae, 
P.  J.,  not  sitting. 

*  See  Official  U.  S.  Bulletin,  May  29,  1918,  vol.  2,  No.  322,  p.  10  et  seq.— 
IRep, 
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Jab.  L.  Wilson  &  Sons,  Inc.,  Respondent,  v.  Bronson  Rttmsey  and 
Others,  Appellants. —  Judgment  and  ord^  affirmed,  with  costs.  All  concur, 
E^se,  P.  J.,  not  sitting. 

Joseph  Ricki,  Appellant,  v.  Anthony  Babkiewiczas,  Respondent. — 
Judgment  affirmed,  with  costs.    All  concur,  Knise,  P.  J.,  not  sitting. 

Bmil  Melville,  Appellant,  v.  Halset  P.  Minor,  Respondent. —  Order 
reversed  and  new  trial  granted,  with  costs  to  appellant  to  abide  event.  Held, 
the  complaint  states  a  cause  of  action  for  criminal  conversation.  Had  it 
also  stated  the  usual  counts  for  alienation  of  affections  there  would  have 
been  no  doubt  on  the  trial  that  the  plaintiff  was  entitled  to  have  the  questions 
of  fact  submitted  to  the  jury.  The  proof  being  somewhat  indefinite  and 
inconclusive,  the  motion  for  nonsuit  was  granted  and  a  subsequent  motion 
for  a  new  triad  denied.  In  applying  the  rule  that  on  a  nonsuit  the  plaintiff 
is  entitled  to  the  most  favorable  construction  that  can  fairly  be  drawn 
from  the  evidence,  we  believe  there  was  sufficient  evidence  to  warrant  the 
submission  to  the  jury  of  the  questions  of  fact  as  to  whether  on  the  occasions 
testified  to  in  1918  and  1919  the  defendant  had  illicit  relations  with  the 
plaintiff's  wife  and  thereby  debauched  her  and  alienated  her  affections  from 
him.    All  concur,  Kruse,  P.  J.,  not  sitting. 

Johanna  Salter,  Respondent,  v.  New  York  State  Railways,  Appel- 
lant.—  Judgment  affirmed,  with  costs.    All  concur,  Kruse,  P.  J.,  not  sitting. 

Henry  J.  Lononecker,  as  Administrator,  etc.,  of  Clara  A.  Lonqnecker, 
Deceased,  Appellant,  v.  Henry  S.  Thompeins,  Respondent. —  Judgment 
and  order  affirmed,  with  costs.     All  concur,  Kruse,  P.  J.,  not  sitting. 

Samuel  Maimes,  Appellant,  v.  Automobile  Insurance  Company  of 
Hartford,  Connecticut,  Respondent. —  Judgment  and  order  affirmed, 
with  costs.     All  concur,  Kruse,  P.  J.,  not  sitting. 

Charles  Schultz,  Respondent,  v.  Niagara  Steel  Pinishino  Company, 
Inc.,  and  Another,  Appellants. —  Judgment  and  order  affirmed,  with  costs. 
An  concur,  Kruse,  P.  J.,  not  sitting. 

Edward  Gram,  as  Trustee  in  Bankruptcy  of  Jennie  Wolbert,  Appellant, 
V.  Jennie  Wolbert,  Defendant,  Impleaded  with  Jacob  Crertoff  and 
Others,  Respondents. —  Judgment  affirmed,  with  costs.  All  concur,  Kruse, 
P.  J.,  not  sitting. 

Pearl  Goldman,  Respondent,  v.  Jacob  Prince,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.     All  concur. 

Jacob  Orbstbr,  Appellant,  v.  Dayton  Rubber  Manufacturing  Com- 
pany, Respondent. — ^Motion  to  dismiss  apx)eal  granted,  unless  appellant 
shall  file  and  serve  printed  papers  on  appeal  and  pay  to  respondent's  attomejrs 
ten  dollars  within  twenty  days. 

Joseph  Morton,  Respondent,  v.  Caesar  Christian,  Appellant. — 
Motion  granted  and  appeal  dismissed,  with  costs. 

William  D.  McGuire,  Appellant,  v.  Hiram  R.  Wood  and  Others,  as 
Executors,  etc..  Respondents. —  Appeal  dismissed,  without  costs,  upon 
stipulation  filed. 

James  Healey,  Respondent,  v.  Magnus  P.  Benzino  and  Others,  Appel- 
lants.—  Motion  granted  and  appeal  dismissed,  with  costs. 
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,  Edwin  L.  Waqb  and  Others,  as  Trustees,  etc.,  Respondents,  v.  Catbbbins 
G.  Hill,  Appellant,  Impleaded,  eto. —  Order  entered  substituting  Almira  EL 
Watts  and  Parmaly  G.  Hill,  as  committee  of  the  person  and  property  of 
Catherine  G.  Hill,  in  the  plaoe  and  stead  of  said  Catherine  G.  Hill  as 
appellant. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Arnold 
Grboort,  Deceased. —  Order  entered  substituting  Almira  K.  Watts  and 
Parmaly  G.  Hill,  as  oooEunittee  of  the  person  and  property  of  Catherine  G. 
Hill,  in  the  plaoe  and  stead  of  said  Catherine  G.  Hill,  as  appellant. 

The  First  Trust  Company  of  Tonawanda,  New  York,  Respondent, 
y.  Carolina  Portland  Cxmrnt  Company,  Appellant,  Impleaded  with 
Ray  H.  Bennett  Lumber  Company,  Inc.,  Defendant. —  Order  aflkmed, 
with  ten  dollars  costs  and  disbursements.    All  concur. 

Martin  T.  Wiluamson,  for  Himself  and  All  Others  Similarly  Situated, 
Respondent,  v.  Charles  Salmon,  Appellant. —  Judgment  affirmed,  with 
costs.    All  concur. 

Clarence  Lord,  Respondent,  v.  Director-General  of  Railroads 
and  Another,  Appellants. —  Judgment  and  order  reversed  and  new  trial 
granted,  with  costs  to  appellants  to  abide  event,  unless  the  plaintiff  shall, 
within  twenty  days,  stipulate  to  reduce  the  verdict  to  the  sum  at  S18,600 
as  of  the  date  of  the  rendition  thereof,  in  which  event  the  judgment  is  modified 
accordingly,  and  as  so  modified  is,  together  with  the  order,  affirmed,  without 
costs  of  this  appeal  to  either  party.  Held,  that  the  verdict  is  against  the 
weight  of  the  evidence  upon  the  question  of  damages  and  is  excessive.  AU 
concur,  except  Davis,  J.,  who  dissents  and  votes  for  affirmance. 

Robert  C.  Hamm,  Appellant,  v.  The  Will  &  Baumer  Company, 
Respondent. —  Order  aMrmed,  with  ten  dollars  costs  and  disbursements, 
upon  the  authority  ol  Ward  v.  Union  Trust  Co,  (166  App.  Div.  762).  All 
concur. 

Mary  Ritter  Stedler,  Appellant,  v.  John  Herman  William  Erzkub 
and  Another,  Respondents. —  Judgment  reversed  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event.  Held,  that  the  plaintiff  made  out  a 
prima  facie  case  establishing  the  right  to  the  driveway  which  the  defendants 
wrongfully  threaten  to  obstruct.    All  concur. 

Empire  State  Railroad  Corporation,  Appellant,  v.  State  or  New 
York,  Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   All  concur,  Ejruse,  P.  J.,  not  sitting. 

Weed  &  Company,  Respondent,  v.  Lehiqh  Valley  Railroad  Compant» 
Appellant,  Impleaded  with  Patterson  &  Moran  Co.,  Inc.,  and  Others, 
Defendants. —  Order  reversed  and  motion  granted  upon  condition  that 
appellant  pay  all  accrued  costs  and  disbursements.    All  concur. 

Elizabeth  L.  Farley,  Respondent,  v.  New  York  Telephone  Company, 
Appellant. —  Order  modified  so  as  to  provide  that  the  evidence  of  the  pro- 
posed witnesses  Spaulding,  Jacobs  and  Welch  be  taken  in  the  city  of  Buffalo 
and  of  O'Hea  in  the  city  of  Rochester,  and  as  so  modified  the  order  is  affirmed, 
without  costs  of  this  appeal  to  either  party.    All  concur. 

Wiluam  G.  Kilhofper  and  Another,  as  Executors,  etc.,  of  Michael 
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Zbis,  Deoeased,  Plaintiffs,  y.  John  G.  Zbis  and  Others,  Appellants,  Impleaded 
with  Manxtfactubbrs  and  Traders  National  Bank  of  Buffalo  and 
Others,  Respondents. —  Judgment  affirmed,  with  separate  hills  of  costs  to 
the  defendants  appeariilg  separately  upon  this  appeal,  payahle  out  of  the 
assets  of  the  firm  now  in  the  hands  of  the  receiver.  All  ooneur.  Erase,  P.  J., 
not  sitting. 

Jambs  Miluoan,  Respondent,  v.  International  Railway  Oompant, 
Appellant. —  Order  al&rmed,  with  costs.  All  concur,  Erase,  P.  J.,  not 
sitting. 

RusBBL  Sb  Johnson,  Appellant,  v.  James  H.  Whalbt  and  Thb  City 
OF  Rome,  Respondents. —  Judgment  and  order  affirmed,  with  costs.  All 
concur. 

Andrew  F.  Hale,  Appellant,  v.  Theodore  H.  Raxttenberq,  Respondent. 
— Judgment  affirmed,  with  costs.    All  concur,  Kruse,  P.  J.,  not  sitting. 

Christian  Pawuk,  Respondent,  v.  Juuus  S.  Berkman,  Appellant.— 7 
Order  affirmed,  with  costs.    All  concur. 

Louise  Burkart,  Respondent,  v.  Orlando  Adams,  Appellant. —  Judg- 
ment and  order  affirmed,  with  costs.     All  concur. 

George  J.  Merklinq,  Respondent,  v.  Leon  Brothbrs,  Inc.,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.    All  concur. 

The  People  op  the  State  of  New  Yqrk  ex  rel.  Clark  Shipston, 
Respondent,  v.  Maxwell  M.  Thompson,  as  Mayor  of  the  City  of  Niagara 
Falls,  and  Others,  Appellants. —  Order  affirmed,  with  costs.  All  concur. 
Motion  for  leave  to  appeal  to  Court  of  Appeals  granted  with  stay  pending 
appeal. 

In  the  Matter  of  the  Application  of  Charles  P.  Seelet,  as  Sheriff  of  the 
County  of  Seneca,  for  a  Writ  of  Mandamus  to  George  T.  Purcbll,  as 
County  Clerk  of  Said  County. —  Motion  for  leave  to  appeal  to  Court  of 
Appeals  granted. 

In  the  Matter  of  the  Incorporation  of  the  Legal  Aid  Socibtt  of 
Rochester,  N.  Y. —  Articles  of  incorporation  approved. 

JosBPH  Paradowski,  Appellant,  v.  Egnatz  Milobta,  Respondent. — 
Appeal  dismissed,  without  costs,  upon  stiptdation  filed. 

DoROTHT  Paradowska,  au  Infant,  etc..  Appellant,  v.  Eqnatz  Milosta, 
Respondent. —  Appeal  dismissed,  without  costs,  upon  stipulation  filed. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Joseph 
Stbinfibld,  Deceased. —  Appeal  dismissed,  without  costs,  upon  stipulation 
filed. 

New  York,  Ontario  and  Western  Railway  Company,  Respondent,  v. 
Fred  Pibrcb  Sand  Company,  Appellant. —  Motion  granted  and  appeal 
dismissed,  with  costs,  including  ten  dollars  costs  of  motion. 

In  the  Matter  of  the  Application  of  Raymond  W.  Culross  for  a  Deter- 
mination as  to  the  Construction  and  Effect  of,  etc.,  of  the  Last  Will  and 
Testament  of  Joseph  Hall,  Deceased. —  Motion  for  reargument  denied, 
with  t^n  dollars  costs.  Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied. 
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Julia  Post  Smith,  Respondent,  v.  Lila  S.  Scovillb  and  Ida  M.  Smart, 

Appellants. 

Pleadings  —  demurrer    to    complaint   for    insufficiency    of  facts  —  demurrer 
overruled  with  leave  to  loithdraw  demurrer  and  answer. 

Appeal  from  an  order  of  the  Supreme  Court,  New  York  county,  overruling 
demurrers  to  complaint. 

Per  Curiam:  The  question  presented  by  this  appeal  is  solely  as  to  whether 
the  complaint  on  its  face  states  facts  sufficient  to  constitute  a  cause  of  action. 
Without  intimating  any  opimon  as  to  whether  the  plaintiff  may  upon  the 
trial  become  entitled  to  the  injunctive  relief  sought,  we  think  the  complaint 
is  good  upon  demurrer.  The  order  appealed  from  is,  therefore,  affirmed, 
with  ten  dollars  costs  and  disbursements,  with  leave  to  defendants  to  with- 
draw the  demurrers  and  to  answer  upon  i>ayment  of  said  costs  and  ten 
dollars  costs  of  motion  at  Special  Term.  Present  —  Dowling,  Laughlin, 
Smith,  Merrell  and  Greenbaum,  J  J.  Order  affirmed,  with  ten  dollars  costs 
and  disbursements,  with  leave  to  defendants  to  withdraw  demurrer  and 
to  answer  upon  pa3nnent  of  said  costs  and  ten  dollars  costs  of  motion  at 
Special  Term. 

Empire  Lighting  Fixture  Co.,   Inc.,   Respondent,  v.   Samuel  Cutler, 
Paul  Cutler  and  Philip  Cutler,  Appellants. 

'  Sales  —  delivery  —  modification  of  contract  —  d^auU  of  defendant. 

Appeal  from  judgment  of  the  Supreme  Court,  New  York  county,  entered 
upon  verdict  and  ttom.  an  order  denying  motion  for  a  new  trial. 

Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  Qreenbaum,  JJ.;  Page,  J.,  dissenting. 

Page,  J.  (dissenting) :  I  dissent  from  the  aflfirmanoe  of  this  judgment,  on 
the  ground  that  the  documentary  evidence  .establishes  a  modification  of 
the  contract  as  to  the  place  of  delivery  from  New  York  city  to  Perth  Amboy, 
N.  J.,  and,  therefore,  a  tender  of  performance  according  to  the  terms  of 
the  original  did  not  prove  an  offer  to  perform  and  put  the  defendants  in 
default.  

Theodore     Durham,     Respondent,     v.     The     Stutvebant    Insubakce 
Company  op  the  City  of  New  York,  Appellant. 

Insurance  —  validity  of  co-insurance  clause. 

Appeal  from  &  determination  of  the  Appellate  Term  of  the  Supreme  Court, 
First  Department,  entered  in  the  office  of  the  clerk  thereof  on  the  14th  day 
of  June,  1920,  affirming  a  judgment  of  the  City  Court  of  the  City  of  New 
York,  entered  upon  a  verdict  directed  for  the  plaintiff,  and  affirming  an 
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order  of  the  Ci^  Court  denying  plaintiff's  motion  for  a  new  trial,  and  from 
the  judgment  of  the  City  Court  thereupon  entered. 

Pbr  Curiam:  It  appearing  from  the  evidence  and  from  the  oonoessione 
upon  the  trial  that,  assuming  the  operation  of  the  co-insuranoe  olause  in 
the  policy  in  suit,  the  amount  of  the  loss  to  be  borne  by  the  defendant  would 
be  the  sum  of  $961.1 1,  with  interest  from  September  6,  1919,  upon  the 
authority  of  Aldrich  v.  Great  American  Insurance  Co.  (195  App.  Div.  174), 
decided  by  this  coiirt  in  January,  1921,  the  determination  of  the  Appellate 
Term  and  the  judgment  of  the  City  Court  thereupon  entered  are  reveraed, 
and  the  original  judgment  of  the  City  Court  modified  by  reducing  the  amount 
of  said  judgment  as  entered,  including  interest  and  costs,  to  the  sum  of 
$1,087.09,  and  as  so  modified  said  judgment  and  the  order  of  the  City  Court 
are  affirmed,  with  costs  to  the  appellant  in  this  court  and  in  the  Appelate 
Term.  Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ.; 
Page,  J.,  dissenting  on  the  ground,  imly,  that  the  co-insurance  clause  in 
the  policy  is  void.  Determination  and  jadgment  thereupon  revened,  and 
the  odginal  judgment  of  the  City  Court  modified  by  reducing  the  amount 
of  said  judgment  as  Altered  to  the  sum  of  $1,087.09,  and  as  so  modified  said 
jadgment  and  the  order  of  the  City  Court  are  affirmed,  with  costs  to 
iH>peUaat  in  this  court  and  in  the  Api>eUate  Term. 


Robert  M.  Silverman,  Respondent,  v,  J.  Herbert  Ware  and  Others, 
Doing  Business  under  the  Firm  Name  and  Style  of  Ware  &  Leland, 
Appellants. 

DepoHHons  — •  order  modified. 

Appeal  from  order  of  the  Supreme  Court,  New  York  county,  directing 
that  the  defendant  Sefton  Tranter  be  examined  before  trial. 

Per  Curiam:  A  motion  was  made  to  vacate  an  order  for  the  examination 
of  two  of  the  defendants  before  triaL  The  order  entered  thereon  did  not 
dispose  of  the  motion  but  purports  to  be  an  order  for  the  examination  of 
one  of  the  defendants  as  to  the  matters  therein  sx)ecified  in  the  identical 
phraseology  of  the  first  and  tenth  paragraphs  of  the  order  for  examination. 
The  order  appealed  from  will  be  modified  by  denying  the  motion  to  vacate 
the  order  for  examination  and  modifying  the  order  for  examination  to 
provide  for  the  examination  of  the  defendants  concerning  the  following 
matters:  1.  The  employment  on  February  5, 1919,  of  Charles  F.  Paimeter 
by  the  defendants,  and  his  duties,  powers,  authority,  rights  and  privilegesi 
in  connection  with  the  defendants.  2.  The  receipt,  on  or  about  February  5, 
1919,  by  Charles  F.  Paimeter,  or  the  defendants,  of  the  sum  of  $7,701.38 
or  of  a  certified  check  for  that  amount  drawn  to  the  order  of  the  plaintiff 
Robert  M.  Silverman,  and  the  disposition  made  thereof  by  Charles  F. 
Paimeter  and  the  defendants.  As  modified,  the  order  will  be  affirmed, 
with  ten  dollars  costs  and  disbursements  to  the  appellants.  Date  for  the 
examination  may  be  fixed  on  the  settlement  of  the  order.  Present--* 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Qreenbaum,  JJ.    Order  modified  aa 
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dkeeted  in  opinion  and  as  so  modified  af&nned,  with  ten  dollars  oosts  and 
disbursements  to  appellants;  the  date  for  the  examination  to  prooeed  to  be 
fixed  in  the  order.    Settle  order  on  notice. 


Max  Matbb,  Doing  Business  as  Max  Mateb  &  Co.,   Respondent,  v. 
Stbbung  Silk  Gloyb  Compant,  Appellant. 

DeposUuma  —  examinaiian  h^are  trial  —  order  modified  on  sHptdation   to 
permit  uae  of^ewom  copies  of  books. 

Appeal  by  defendant  from  so  much  of  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Spedal  Term  and  entered  in  the  New  York  oounty 
clerk's  office  on  the  2d  day  of  March,  1921,  grantine:  in  part  defendant's 
motion  to  vacate  order  for  examination  before  trial,  as  requires  the  produc- 
tion upon  such  examination  of  books  and  papers  containing  entrance  of  or 
reference  to  the  matters  made  the  subject  of  examination  by  the  fourth 
paragraph  of  the  original  order  for  examination. 

Per  Curiam:  The  plaintiff  having  stipulated  that  sworn  copies  of  the 
books  and  papers  required  to  be  produced  by  the  order  appealed  from  may 
be  used  instead  of  the  originals  upon  the  examination,  said  order  is  modified 
by  providing  that  the  original  order  for  examination  be  further  modified 
by  adding  to  the  paragraph  thereof  requiring  the  production  of  such  original 
books  and  papers  the  following:  "  or  that  the  defendant  may  produce 
sworn  copies  of  such  parts  of  such  books  and  papers  as  show  the  number 
of  pairs  of  gloves  known  as  *  seconds '  manufactured  by  the  defendant 
within  the  times  specified  in  the  complaint;"  and  as  so  modified  affirmed, 
without  costs.  The  date  for  the  examination  to  proceed  to  be  fixed  in  the 
order.  Present  —  Clarke,  P."  J.,  Dowling,  Smith,  Page  and  Qreenbaum, 
JJ.  Order  modified  as  directed  in  opinion  and  as  so  modified  affirmed, 
without  costs.  Date  for  examination  to  proceed  to  be  fixed  in  the  order. 
Settle  order  on  notice. 

Jacob  B.  Davis,  Respondent,  v.  Jacob  Friedman  and  Others,  Copartners, 
Transacting  Business  imder  the  Firm  Name  and  Style  of  J.  Fbisdman  & 
Co.,  Appellants. 

Trial  -*-  preference  —  notice  of  pr^erence  to  he  served  vnih  nMee  of  trial  — 
ndes  should  be  strictly  observed. 

Appeal  from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  New  York  oounty  cleric's  office  on  the  4th 
day  of  February,  1921,  advancing  a  cause  to  the  preferred  calendar  of 
Special  Term,  Part  III. 

Pagb,  J.  This  cause  was  not  entitled  to  a  preference  over  other  causes, 
either  by  the  provisions  of  section  791  of  the  Code  of  Civil  Procedure  or  by 
rule  VIII  of  the  Special  Term  Rules  for  New  York  county.  Furthermore, 
the  order  was  granted  prior  to  the  service  of  a  notice  of  trial.  Section  793 
of  the  Code  of  Civil  Procedure  provides  that  in  certain  counties,  among 
which  is  New  York  county,  "  the  party  desiring  a  preference  of  any  cause 
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shall  serve  upon  the  opposite  party,  tnth  his  notice  of  trial,  a  notice  that  an 
application  will  be  made  to  the  court  at  the  opening  thereof  *  *  *  for 
leave  to  move  the  same  as  a  preferred  cause."  The  right  to  a  trial  of  issues 
of  fact  in  the  regular  order  is  a  substantial  right  of  litigants,  and  the  improper 
preference  of  one  cause  over  others  deprives  the  litigants  of  that  rig^t  by 
delaying  and  postponing  the  trial  of  their  causes.  The  Code  of  Civil 
Procedure  and  the  Qeneral  and  Special  Rules  of  Practice  provide  for  those 
eauses  whose  early  trial  is  required,  that  substantial  justice  may  be  done. 
A  strict  observance  of  these  rules  will  in  the  end  facilitate  the  business  of 
the  court  and  insure  an  equality  of  treatment  of  all  litigants.  The  order 
will  be  reversed  and  the  motion  denied,  without  costs.  Dowling,  Laiaghlin, 
Merrell  and  Greenbaum,  JJ.,  concur.  Order  reversed  and  motion  denied, 
without  costs. 

Anna  A.  Parksb,  Appellant,  v.  Alfred  Jarstski  and  Others,  as 
Executors,  etc.,  of  Joseph  R.  De  Lamar,  Deceased,  Respondents. —  Judg- 
ment affirmed,  with  costs.  No  opinion.  Present  —  Dowling,  Laughlin, 
Smith,  Merrell  and  Qreenbaum,  JJ. 

August  H.  Tiemeter,  Respondent,  v.  Mabel  K.  Tibmeyer,  Appellant. — 
Judgment  affirmed.  No  opinion.  Present  —  Dowling,  Laughlin,  Smith, 
Merrell  and  Greenbaum,  JJ. 

Ferdinand  E.  Wieboldt,  Respondent,  v.  The  Citt  or  New  York, 
Appellant. —  Judgment  affirmed,  with  costs.  No  opinion.  Present  — 
Dowling,  Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  IVooeedings  of 
Archer  Harman,  as  Executor,  etc.,  of  Kate  Lee  Harm  an,  Deceased, 
Appellant.  Mart  Lee  Wertheimer,  Respondent. —  Decree,  so  far  as 
appealed  from,  affirmed,  with  costs.  No  opinion.  Present  —  Dowling, 
Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

The  People  of  the  .State  of  New  York,  Respondent,  v.  Jacob 
Radowitz,  Appellant. —  Judgment  and  order  affirmed.  No  opinion. 
Present  —  Dowling,  Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

MuRRAT  Holding  Company,  Inc.,  Respondent,  v.  Gustav  Betbr, 
Appellant. —  Judgment  affirmed,  with  costs.  No  opinion.  Present  — 
Dowling,  Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

Terence  F.  Keating,  Respondent,  v.  Fifth  Avenue  Coach  Co.,  Inc., 
Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion. 
Present  —  Dowling,  Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Isaac  Altmak, 
Appellant. —  Judgment  affirmed.  No  opinion.  Present  —  Dowling,  Laugh- 
lin, Smith,  Merrell  and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  York  ex  rel.  Marloew  Amuse- 
ment Company,  Respondent,  v.  Jacob  A.  Cantor  and  Others,  as  Commis- 
sioners, Appellants. —  Motion  for  rearg:ument  denied.  Motion  for  leave 
to  appeal  granted.  Present  —  Dowling,  Laughlin,  Smith,  Merrell  and 
Greenbaum,  JJ. 

In  the  Matter  of  Wiluam  C.  Matne,  an  Attorney. —  Reference  ordered 
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to   Hon.   John  J.   Freedman,    official   referee.     Settle   order   on    notice 
Present  —  Dowling,  Laughlin,  Smith,  Merrell  and  Greenbaam,  JJ. 

Stblla  H.  Keating  and  Others  v.  A&thub  Hammbsbtbin  and  Others. — 
Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Greenbaum,  JJ. 

H.  B.  LxYiNB  Co.,  Inc.,  v.  Larbt  J.  Margt7UB8. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs  unless  api>ellant  complies  with  terms 
stated  in  order.  Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Green- 
baum, JJ. 

Hbnry  Toob,  an  Infant,  v.  Thi&d  Avbnub  Railway  Co.  Hbnbt  Yoos  v. 
Thibd  Aybnub  Railway  Co. —  Motion  to  dismiss  appeals  granted,  with 
ten  dollars  costs,  unless  i4>peUaiit  complies  with  terms  stated  in  order. 
Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

Henry  Yoos,  an  Infant,  v.  Third  Avenue  Railway  C.o.  Henry  Yoos  v. 
Third  Avenue  Railway  Co. —  Motion  granted  and  time  to  file  appellant's 
points  extended  to  and  including  April  18,  1921.  Present  —  Dowling, 
Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

In  the  Matter  of  Alfred  S.  Malcombon,  Deceased. —  Motion  to  dismiss 
appeal  granted,  with  ten^iollars  costs,  unless  appellant  complies  with  terms 
stated  in  order.  Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Green- 
baum, JJ. 

Charlbs  Landau  v.  Hodupp-Evans  Co.,  Inc. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs,  unless  appellant  complies  with  terms  stated 
in  order.    Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

Nathan  Simon,  an  Infant,  v.  Contractors  Trading  Co.,  Inc. —  Motion 
to  dismiss  appeal  granted,  without  costs.  Present  —  Dowling,  Laughlin, 
Page,  Merrell  and  Greenbaum,  JJ. 

C.  Itch  &  Co.,  Ltd.,  v.  Boyer  Oil  Co.,  Inc. —  Motions  to  dismiss  appeals 
granted,  with  ten  dollars  costs,  unless  appellant  complies  with  terms  stated 
in  orders.    Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

Morris  Herman  v.  Frank  C.  Axtbll. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs.  Present  —  Dowling,  Laughlin,  Page, 
Merrell  and  Greenbaum,  JJ. 

John  Jonschekowitz  v.  Johanna  Jonbchekowitz. —  Motion  dismissed, 
with  ten  dollars  costs.  Present  —  Dowling,  Laughlin,  Page,  Merrell  and 
Greenbaum,  J  J. 

Timothy  B.  O'Rourkb,  as  Administrator,  v.  The  City  op  New  York. — 
Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs.  Pre^nt  — 
Dowling,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

Henry  W.  Fishbl  &  Sons,  Inc.,  v.  Distinctive  Jewelry  Co.,  Inc.. 
and  Others. —  Motion  for  stay  granted  as  modified  by  stipulation  <^  the 
parties  hereto  on  the  stay  now  in  force,  and  on  condition  that  the  appeal 
shall  be  brought  on  for  argument  by  the  appellants  on  April  15, 1921.  Settle 
order  on  notice.  Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Green- 
baum, JJ. 

WiLUAH  p.  Jbpfery,  as  Trustee  in  Bankruptcy  of  All  Star  Fbatxtrb 
Corporation,    Respondent,    v.    Gborob    J.    Cookb,    Appellant. —  Order 
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afiOrmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Langhlin, 
Smith,  Page  and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  Tork  ex  rel.  Rudolph  Zinsser, 
Appellant,  v.  Gebtritde  B.  Zinsser,  Respondent. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Dowling, 
Langhlin,  Page,  Merrell  and  Greenbaum,  JJ. 

J.  William  Dawson,  Sole  General  Partner  in  the  Limited  Partnership 
of  J.  W.  Dawson  &  Co.,  Respondent,  v.  Charles  Wesley  and  Another, 
Copartners  under  the  Firm  Name  of  Charles  Wesley  &  Co.,  Appellants. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Dowiing,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

J.  William  Dawson,  Sole  General  Partner  in  the  Limited  Partnership 
of  J.  W.  Dawson  &  Co.,  Respondent,  v.  Charles  Wesley  and  Another, 
Copartners  under  the  Firm  Name  of  Charles  Wesley  &  Co.,  Appellants. 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Dowiing,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

Joseph  Zelenko  and  Another,  Copartners  Doing  Busine^  under  the 
Firm  Name  of  Zelenko  &  Moskowitz,  Appellants,  y.  Meyer  Neumann, 
Doing  Business  under  the  Trade  Name  of  Manhattan  Maid  Dress  Co., 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Dowiing,  Laughlin,  Page,  Merrell  and  Green- 
baum, JJ. 

Warner  Sugar  Refining  Company,  Appellant,  v.  Anthony  Buscaglia 
and  Another,  Copartners,  Doing  Business  under  the  Firm  Name  and  Style 
of  A.  &  C.  Buscaglia  Co.,  Respondents. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Present  —  Dowiing,  Laughlin, 
Pbge,  Merrell  and  Greenbaum,  JJ. 

Suffolk  Knitting  Mills,  Appellant,  v.  J.  Havsy  &  Co.,  Inc., 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Dowiing,  Laughlin,  Page,  Merrell  and  Green- 
banim,  JJ. 

Suffolk  Knitting  Mills,  Appellant,  v.  J.  Havsy  &  Co.,  Inc., 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Dowiing,  Laughlin,  Page,  Merrell  and  Green- 
baum, JJ. 

Suffolk  Knithnq  Mills,  Appellant,  v.  J.  Havsy  &  Co.,  Inc., 
Resi)ondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Dowiing,  Laughlin,  Page,  Merrell  and  Green- 
baum, JJ. 

William  H.  Duval  and  Others,  Copartners,  Doing  Business  under  the 
Firm  Name  and  Style  of  W.  H.  Duval  &  Co.,  Appellants,  v.  Bloom 
Textile  Co.,  Inc.,  Respondent. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Present  —  DowHng,  Laughlin,  Page, 
MerreU  and  Greenbaum,  JJ. 

Solomon  Cohen  and  Another,  Appellants,  v.  354  Gband  Street  Realty 
Co.,  Inc.,  Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 

App.  Div.— Vol.  CXCVI.        69 
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bursements.  No  opinion.  PreseDt  —  Dowling,  Laughlin,  Pa^,  Merrell 
and  Greenbaum,  JJ. 

NsMOUBd  Tradinq  Cobporation,  Respondent,  v.  Trans-Oceanic 
CoMiyasRCiAL  Corporation,  Api)ellant. —  Order  afiOrmed,  with  ten  dollars 
oosts  and  disbursements.  No  opinion.  Present  —  Dowling,  Laughlin, 
Page,  Merrell  and  Greenbaum,'  JJ. 

Joseph  E,  Hernandez  and  Another,  Appellants,  v.  Brookdale  Mills, 
Inc.,  Respondent. —  Order  afiOrmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Green- 
baum, JJ. 

The  Farish  Company,  Appellant,  v.  H.  B.  Ferguson  Co.,  Respondent. — 
Order  afiGbmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

Christmas  Club  (a  Corporation),  Appellant,  v.  North  Side  Savings 
Bank,  Respondent. —  Order  afiGbmed,  with  ten  dollars  oosts  and  disburse- 
ments. No  opinion.  Present  —  Dowling,  Laughlin,  Page,  Merrell  and 
Greenbaum,  JJ. 

Christmas  Club  (a  Corporation),  Appellant,  v.  North  Side  Savings 
Bank,  Respondent. —  Order  afi&rmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Present  —  Dowling,  Laughlin,  Page,  Merrell  and 
Greenbaum,  JJ. 

Charles  J.  Silver,  Respondent,  v.  Akron  Tire  Company  op  Delaware 
and  Others,  Appellants. —  Order  reversed,  with  ten  dollars  oosts  and  dis- 
bursements, and  original  order  for  examination  modified  by  limiting  the 
examination  to  allegations  contained  in  the  6th  paragraph  of  the  complaint; 
the  date  for  the  examination  to  proceed  to  be  fixed  in  the  order.  No  opinion. 
Settle  order  on  notice.  Present  —  Dowling,  Laughlin,  Page,  Merrell  and 
Greenbaum,  JJ. 

Kelvin  Engineering  Company,  Inc.,  Respondent,  v.  Alfredo  Blanco 
and  Another,  Appellants,  Impleaded  with  Frederico  Almeida, 
Defendant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Green- 
baum, JJ. 

Alfred  Wolff,  Appellant,  v.  Conrad  Hubert,  Respondent. —  Order 
modified  as  provided  in  order  and  as  so  modified  affirmed,  with  ten  dollars 
costs  and  disbursements  to  appellant.  No  opinion.  Present  —  Dowling, 
Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

!  In  the  Matter  of  the  Application  of  W.  H.  &  F.  Jordan,  Jr.,  Inc., 
Respondent,  for  an  Order  Directing  the  Arbitration  Provided  for  in  a 
Certain  Written  Contract  with  Stsib  &  Doyle,  Inc.,  Appellat^t. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion,  t^resent  — 
Dowling,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

Goldsmith-Dannenberg  Co.,  Inc.,  Respondent,  v.  Berg  Bros.v  Inc., 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursel^ents. 
No  opinion.  The  date  for  the  examination  to  proceed  to  be  fixed  in  oirder. 
Settle  order  on  notice.  Present  —  Dowling,  Laughlin,  Page,  Merrell  ^and 
Greenbaum,  JJ.  ^ 
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Orient  Mbrchandisb  Co.,  Ltd.,  Respondent,  v.  Hills  Bros.  Co.»  Inc., 
Appellant. —  Order  alfirmed,  with  ten  dollars  costs  and  disbnrsements. 
No  opinion.  Present  —  Dowling,  Laughlin,  Page,  Meorrell  and  Qreen- 
baum,  JJ. 

National  Gum  and  Mica  Company,  Appellant,  v.  General  ComaBROZAii 
Company,  Ltd.,  of  United  States,  Respondent. —  Order  affirmed;  with 
ten  dollars  costs  and  disbursements;  the  date  for  the  examination  to  prooeed 
to  be  fixed  in  the  order.  No  opinion.  Settle  order  on  notice.  Present  — 
Dowling,  Langhlin,  Page,  MerreU  and  Greenbaum,  J  J. 

The  Public  National  Bank  op  New  York,  Respondent,  v.  Mortimbr  H. 
Reiss,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Green^ 
baum,  JJ. 

William  H.  HtTLiCK  and  Others,  Appellants,  v.  Pbtrolbuh  Corporation 
OP  America  and  Others,  Respondents,  Impleaded  with  Alwyn  Ball,  Jr,, 
and  Others,  Defendants. —  Order  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  denied,  with  ten  dollars  costs.  No  opinion. 
Present — Dowling,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

William  H.  Hulick  and  Others,  Appellants,  v.  Petroleum  Corporation 
OF  America  and  Others,  Resjwndents,  Impleaded  with  Alwyn  Ball,  Jr., 
and  Others,  Defendants. —  Order  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  denied,  with  ten  dollars  costs.  No  opinion. 
Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

Nemours  Trading  Corporation,  Appellant,  v.  Alfred  C.  Gaunt, 
Doing  Business  under  the  Name  and  Style  of  Alfred  C.  Gaunt  &  Company, 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
on  the  ground  that  the  action  is  ex  contractu  and,  therefore,  properly  referable. 
Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

William  B.  May  and  Others  v.  Gertrude  Dbrmont. —  Application 
denied,  without  costs.  Order  signed.  Present  —  Dowling,  Laughlin,  P&ge, 
Merrell  and  Greenbaum,  JJ. 

Louis  Davidson  v.  Nathan  Bender. —  Application  denied,  with  ten 
dollars  costs.  Order  signed.  Present  —  Dowling,  Laughlin,  Page,  Merrell 
and  Greenbaum,  JJ. 

Warren  Products  Co.,  Inc.,  v.  Bush,  Beach  &  Gent,  Inc. —  Application 
denied,  with  ten  dollars  costs.  Order  signed.  Present  —  DowHng,  Laughlin* 
Page,  Merrell  and  Greenbaum,  JJ. 

Solomon  Silbbrstbin  and  Others  v.  Isaac  Mittelman  and  Others. — 
Application  denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Down- 
ing, Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

LouiB  Lbfkowitz  v.  Stephen  Ransom  and  Others. —  Motion  denied, 
with  ten  dollars  costs.  Present  —  Dowling,  Laughlin,  Page,  Merrell  and 
Greenbaum,  JJ. 

Isaac  Leon,  as  Administrator,  v.  Mxtrad  Tawill  and  Others.-^  Motion 
denied,  with  ten  doUars  costs.  Present  —  Dowling,  Laughlin,  Page,  Menell 
and  Greenbaum,  J  J. 

The  People  of  the  State  op  New  York  ex  rel.  Turner  Construciiok 
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Ck>.  V.  Jacob  A.  Cantor  and  Others,  as  Commissioners. —  Motion  granted. 
Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Greenbaiun,  JJ. 

HoKRT  V.  Gottlieb  v.  Interbobouoh  Rapid  Transit  Co. —  Motion 
denied,  with  ten  dollars  oosts.  Present  —  Dowling,  Laughlin,  Pfebge,  Merrell 
andGceenbaum,  JJ. 

Thbkla  F.  HorMANN  V.  Louis  B.  F.  Hovmann. —  Motion  tar  leave  to 
appeal  granted  and  question  certified.  Motion  tor  sti^  granted.  Present  — 
Dowling,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

Jennie  Ai/perman  v.  Home  Insurance  Company. —  Motion  granted. 
Present  —  Dowling,  liaiighlin,  Page,  Merrell  and  Greenbaum,  JJ. 

Zbnoendal  Rbai/tt  Company  v.  James  W.  Sims. —  Motion  denied,  with 
ten  dollars  costs.  Present  —  Dowling,  Laughlin,  Page,  Meirell  and  Green* 
baum,  JJ. 

Bush,  Beach  &  Gent,  L^c,  v.  Charles  A.  Gustafson  and  Others. — 
Motion  denied,  with  ten  dollars  costs.  Present  —  Dowling,  Ti»ngh1in, 
Page,  MerreU  and  Greenbaum,  JJ. 

Mabel  I.  Bradford  v.  Black  and  White  Cab  Company. —  Motion 
denied,  with  ten  dollars  oosts.  Present  —  Dowling,  Laughlin,  Page,  Meirell 
and  Greenbaum,  JJ. 

THOMAS  HooAN,  an  Infant,  v.  Birns  Express,  Inc. —  Motion  denied, 
with  ten  dollars  oosts.  Present  —  Dowling,  Laughlin,  Page,  MerreU  and 
Greenbaum,  JJ. 

Joseph  L.  Praqbr  v.  New  Jersey  Fidelity  and  Plate  Glass  Insurance 
Company  of  Newark,  New  Jersey. —  Motion  denied,  with  ten  dollars 
oosts.    Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

Joseph  L.  Praqbr  v.  New  Jersey  Fidelity  and  Plate  Glass  Insurance 
Company  of  Newark,  New  Jersey. —  Motion  denied,  with  ten  dollars 
costs.    Present  —  Dowling,  Laughlin,  Page,  Meirell  and  Greenbaum,  JJ. 

Frances  A.  Casazza  y.  William  C.  Van  Antwerp  and  Others. —  Motion 
for  stay  granted.  Settle  order  on  notice.  Present  —  Dowling,  Laughlin, 
Page,  Merrell  and  Greenbaum,  JJ. 

The  Public  National  Bank  of  New  York  v.  Mortimer  H.  Rbiss. — 
Motion  denied,  with  ten  dollars  costs,  and  stay  vacated.  Present — 
Dowling,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

In  the  Matter  of  Ewald  G.  Mbnzel,  an  Attorney. —  Reference  ordered 
to  Hon.  Henry  A.  Gildersleeve,  oCBleial  referee.  Settle  order  on  notice. 
Present  —  Dowling,  Laughlin,  Smith,  Merrell  and  Greenbaum,  JJ. 

L.  LoBWY  &  Son,  Inc.,  AppeUant,  v.  Fairfax  Textile  Mills,  Inc., 
Respondent. —  Judgment  aflSrmed,  with  costs.  No  opinion.  PtBsent  — 
Dowling,  Laughlin,  *Page,  Merrell  and  Greenbaum,  JJ. 

Emily  Cromwell  Nbdham,  Respondent,  v.  Henry  Bland  Nedham, 
Individually  and  as  Executor,  etc.,  of  Thomas  Stanley  Nbdham,  Sr.^ 
Deceased,  and  Others,  Appellants,  Impleaded  with  Emily  Cromwbll  Nbd* 
HAM,  as  Executrix,  etc.,  of  Thomas  Stanley  Nbdham,  Jr.,  Deceased,  and 
Others,  Defendants. —  Orders  affirmed,  with  ten  dollars  costs  and  difr* 
bursements,  with  leave  to  defendant  to  withdraw  demurrer  and  to  answer 
on  payment  of   said   costs   and  ten   dollars  oosts  of   motion  at    Special 
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Tenn.    No  opinion.      Present  —  Dowling,  Langblin,  Page,  Merrell  and 
Gbeenbaum,  JJ. 

Emilt  Cromwell  Nbdham,  Respondent,  v.  Hbnbt  Bland  Nbdham 
and  Others,  Defendants,  Impleaded  with  Mart  ANcnsLiNA  Nbdham  and 
Another,  Individually  and  as  Exeoutrioes  of  Angelina  Nbdham,  Deoeased, 
AppeUants. —  Order  a£Brmed,  with  ten  dollars  costs  and  disbursements,  with 
leave  to  defendants  to  withdraw  demurrer  and  to  answer  on  payment  of 
said  eosts  and  ten  dollars  oosts  of  motion  at  Special  Term.  No  opinion. 
Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Gh-eenbaum,  JJ. 

Fannib  Ephraim,  as  Administratrix,  etc.,  of  Isaac  Ephraim,  Deceased, 
Appellant,  v.  Knickerbocker  Hospital,  Respondent. —  Order  afiOrmed, 
with  costs.  No  opinion.  Present  —  Dowling,  Laughlin,  Page,  Merrell 
and  Greenbaum,  JJ. 

In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  Sarah  Ella 
FuRNALD,  Deceased.  Hbnrt  Natsch  Fttrnald  and  Others,  Appellants; 
The  Comptroller  of  the  State  op  New  York,  Respondent. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  - 
Dowling,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

Daniel  W.  Herrman,  Respondent,  v.  Samuel  Meadow,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements,  with  leave  to 
defendant  to  withdraw  demurrer  and  to  answer  on  payment  of  said  costs 
and  ten  dollars  costs  of  motion  at  Special  Term.  No  opinion.  Present  — 
Dowling,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

William  Forger,  Respondent,  v.  L.  W.  Mitlford  Co.,  Inc.,  Appellant. — 
Judgment  and  order  afSrmed,  with  costs.  No  opinion.  Present  —  Dowling, 
Laughlin,  Page,  MerreU  and  Greenbaum,  JJ. 

Bronston  Bros.  &  Co.,  Inc.,  Respondent,  v.  David  Oliver,  Appellant. — 
Judgment  affirmed,  with  costs.  No  opinion.  Present  —  Dowtbg,  Laughlin, 
Page,  Merrell  and  Greenbaum,  JJ. 

Benjamin  Pitopp,  Respondent,  v.  Westinqhohsb,  Chttrch,  Kbrr  & 
Co.,  Inc.,  Appellant. —  Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

Caroline  M.  Robinson,  Respondent,  v.  Hubert  E.  Rogers  and  Others, 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disbursem^its, 
with  leave  to  defendants  to  withdraw  demurrer  and  to  answer  on  payment 
of  said  costs  and  ten  dollars  costs  of  motion  at  Special  Term.  No  opinion. 
Present  —  DowHng,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

Central  Union  Trust  Company  op  New  York,  Respondent,  v. 
American  Light  and  Traction  Company  and  Others,  Respondents, 
Impleaded  with  Camillb  Wbidenpeld,  Appellant. —  Judgment  affirmed, 
with  costs.  No  opinion.  Present  —  Dowhng,  Laughlin,  Page,  Merrell  and 
Greenbaum,  JJ. 

Maria  L.  Vanderpoel,  Appellant,  v.  Chbevbr  N.  Ely,  as  Executor,  etc., 
of  Smith  Ely,  Deceased,  and  Others,  Respondents,  Impleaded  with 
Georoe  B.  Vanderpoel  and  Another,  as  Executors,  etc.,  of  Smith  Ely, 
Deceased,  Appellants. —  Judgment  affirmed,  with  costs.  No  opinion. 
Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 


Digitized  by 


Googk 


934  Cases  Reported  with  Brief  SYLLASt. 

First  Department,  April,  1921.  [VoL  196 

John  Raymond  McDonough,  Respondent,  v.  Charles  F.  Goodspsbd, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements,  with 
leave  to  defendant  to  withdraw  demurrer  and  to  answer  on  payment  of 
said  costs  and  ten  dollars  costs  of  motion  at  Special  Term.  No  opinion. 
Present  —  Dowling,  Laughlin,  Page,  Merrell  and  Greenbaum,  JJ, 

Charles  E.  Gbrlach,  Appellant,  v.  Aloen  C.  Patten,  Respondent. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements,  with  leave  to 
plaintiff  to  serve  amended  complaint  on  payment  of  said  costs  and  ten 
dollars  costs  of  motion  at  Special  Term.  No  opinion.  Present  —  Dowling, 
Laughlin,  Page,  Merrell  and  Greenbaum,  JJ. 

The  Aeolian  Company,  Respondent,  v.  John  H.  Flagler,  Appellant. — 
Judgment  affirmed,  with  costs.  No  opinion.  Present  —  Dowling,  Laughlin, 
Page,  Merrell  and  Greenbaum,  JJ. 

Lillian  M.  Lucey  v.  Callan  Bros.,  Inc. —  Motion  granted  on  condition 
stated  in  order.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ. 

RiTZ  Realty  Corporation,  Appellant,  v.  Samuel  Taub  and  Others, 
Doing  Business  under  the  Firm  Name  of  Dryfuss  &  Mohr,  Respondents. — 
Judgment  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Smith,  Page  and  Merrell,  JJ. 

In  the  Matter  of  the  Estate  of  John  B.  Chambers,  Deceased.  Wiluam 
L.  Chambers  and  Others,  Appellants;  Columbia  Trust  Company  and 
Others,  Respondents. —  Decree  affirmed,  with  costs  to  respondents  against 
appellants,  on  opinion  of  Cohalan,  S.,  in  the  Surrogate's  Court.  [Reported 
in  112  Misc.  Rep.  551.1  Present  —  Clarke,  P.  J.,  Laughlin,  Smith,  Page 
and  Merrell,  JJ. 

Bayard  Products  Company,  Respondent,  v.  D.  C.  Andrews  &  Co.,  Inc., 
Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  Merrell,  JJ. 

The  United  States  Printing  and  Lithograph  Company,  Respondent, 
V.  Patrick  A.  Powers,  Appellant,  Impleaded  with  Harry  M.  Warner  and 
Another,  Respondents. —  Judgment  and  orders  affirmed,  with  costs.  No 
opinion.     Present  —  Clarke,  P.   J.,  Laughlin,  Smith,  Page  and  Merrell,  JJ. 

Mathbw  a.  Kbrwin,  Respondent,  v.  Edward  M.  Raphbl  &  Company, 
Inc.,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Mer- 
reU,  JJ. 

The  National  Shawmut  Bank  of  Boston,  Respondent,  v.  Kirk  A. 
Landau,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Smith,  Page  and 
Greenbaum,  JJ. 

Bruno  Schill,  Respondent,  v.  Schnitzer  State  Bank  and  Others, 
Appellants. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs,  on  the  authority  of  Matter  of 
EUeU  v.  Young  (96  App.  Div.  417)  and  Maiter  of  Moto  Bloc  Import  Co., 
No.  i  (140  id.  532).  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  J^. 
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Rogers  Psbt  Company,  Appellant,  v.  Sidney  Hillman,  as  President 
of  the  Amalgamated  Clothing  Workers  of  America,  Respondent, 
Impleaded  with  David  Wolf  and  Others,  Defendants. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Rogers  Peet  Company,  Appellant,  v.  Sidney  Hillman,  as  President  of 
the  Amalgamated  Clothing  Workers  of  America  and  Others,  Defendant, 
Impleaded  with  Martin  Sigel,  as  Treasurer  of  the  Amalgamated  Clothing 
Workers  of  America,  Local  No.  4,  Respondent. —  Order  modified  as 
stated  in  order  and  as  so  modified  affirmed,  without  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Rogers  Peet  Company,  Appellant,  v.  Sidney  Hillman,  as  President  of 
the  Amalgamated  Clothing  Workers  of  America  and  Others,  Defend- 
ants, Impleaded  with  Martin  Sigel  and  Another,  Respondents. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

In  the  Matter  of  the  Application  of  Daniel  F.  Leary,  Appellant,  for  a 
Voluntary  Dissolution  of  A.  W.  Duckett  &  Co.,  Inc.,  a  New  York  Corpora- 
tion, Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum, JJ. 

John  G.  Anderson,  Respondent,  v.  Ada  Smith,  Appellant. —  Order 
modified  by  striking  out  the  provision  requiring  defendant  to  file  a  surety 
company  undertaking,  and  by  providing  in  lieu  thereof  that,  as  consented 
to  by  defendant's  counsel  upon  the  argument,  the  jewelry  in  question,  with 
the  exception  of  the  $1,800  piece  thereof  which  has  been  stolen,  shall  be 
deposited  in  a  safe  deposit  company  to  be  agreed  upon  by  the  counsel  herein, 
or,  in  case  of  failure  so  to  agree,  to  be  fixed  by  this  court,  to  remain  therein 
until  the  determination  of  this  action;  and  as  so  modified  affirmed,  without 
costs.  No  opinion.  Settle  order  on  notice.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Louise  M.  McCullough,  Respondent,  v.  Edwin  Clifford  McCtjllough, 
Appellant. —  Order  modified  by  reducing  alimony  to  $10,000  a  year,  payable 
in  equal  monthly  installments,  and  by  reducing  counsel  fee  to  $5,000;  and 
as  so  modified  affirmed,  without  costs.  No  opinion.  Settle  order  on  notice. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

William  Nettberg,  Respondent,  v.  White,  Pierce  &  Company,  Inc., 
Appellant. —  Order  modified  by  striking  out  the  words  "  and  the  affidavit 
annexed  thereto  and  the  pleading  herein,"  at  the  end  of  the  last  paragraph 
thereof,  and  as  so  modified  affirmed,  with  ten  dollars  costs  and  disbursements 
to  respondent;  the  date  for  the  examination  to  proceed  to  be  fixed  by  the 
order.  No  opinion.  Settle  order  on  notice.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Robert  Henry  Thorburn,  Api)ellant,  v.  Augustine  L.  Humes  and 
Another,  as  Executors,  etc.,  of  Dellora  R.  Gates,  Deceased,  and  Others, 
Respondents,  Impleaded  with  First  National  Bank  of  Port  Arthur, 
Texas,  as  Administrator,  etc.,  of  John  W.' Gates,  Deceased,  and  Others, 
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Defendants. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Clarke,  P.  J.,  DowUng,  Smith,  Page  and  Qreon- 
baum,  JJ. 

T.  G.  R.  PiBBsoN  CoMPANT,  Inc,  Appellant,  v.  Sultzbr  &  Chambbb, 
Inc.,  Defendant,  Impleaded  with  William  A.  F.  Smith,  Respondent. — 
Order  affirmed,  with  ten  dollars  costs  cand  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

SoPHiB  Hbbbert,  Appellant,  v.  Edward  Herbert,  Respondent. — 
Orders  affirmed,  without  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Albert  P.  Wells,  Appellant,  v.  Joseph  C.  Brownstonb  and  Others, 
Respondents. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  original  order  for  examination  reinstated;  the  date  for  the  examination 
to  proceed  to  be  fixed  in  the  order.  No  opinion.  Settle  order  on  notice. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Mart  Akn  Hakdkerchibf  Corporation,  Appellant,  v.  James  Gordon 
and  Another,  Respondents. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith» 
Page  and  Greenbaum,  JJ.;  Dowling,  J.,  dissenting. 

United  Fruit  Company,  Appellant,  v.  Alejandro  Angbl  &  Company, 
Inc.,  Respondent,  Impleaded  with  Caribbean  Steamship  Co.,  Ltd.,  Inc., 
and  Others,  Defendants. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  JJ. 

Edward  B.  Graves,  Respondent,  v.  Clarence  H.  Vennbr,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements;  date  for  examina- 
tion to  proceed  to  be  fixed  in  the  order.  No  opinion.  Settle  order  on  notice. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ, 

Edward  B.  Graves,  Respondent,  Appellant,  v.  Clarence  H.  Vennbr, 
Appellant,  Respondent. —  Order  affirmed,  without  costs;  date  for  examina- 
tion to  proceed  to  be  fixed  in  the  order.  No  opinion.  Settle  order  on 
notice.    Present  —  Qarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Isaac  O.  Schiff  and  Another,  Appellants,  v.  Isaac  Goldberg,  Respond- 
ent.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

ExTLA  Kate  B,  Tuttle,  Respondent,  v.  Cameron  Blaikie,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements,  and  original 
(Mrder  for  examination  modified  by  striking  out  the  words  **  and  his  reasons 
therefor  "  in  the  8th  paragraph  thereof.  The  date  for  the  examination 
to  proceed  to  be  fixed  in  the  order.  No  opinion.  Settle  order  on  notice. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

George  Pbaroudis  and  Another,  Doing  Bus'ness  under  the  Firm  Name 
and  Style  of  Briqht  Star  and  Sunshine  LAT7in>RT  Company,  Respondents, 
V.  Rachabl  Markowitz,  Individually  and  as  Executrix,  etc.,  of  Hbrmait 
M ARKOWiTz,  Deceased,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements ;  amended  complaint  to  be  served  within  fifteen  days.  No  opin- 
ion.   Preaent  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 
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Thb  Fabisr  CoicpANT,  Respoiideiit,  v.  H.  B.  Ferottson  Coicpant* 
Appellant. —  Order  afflnned,  with  ten  dolkura  costs  and  disburaements,  and 
original  order  for  examination  modified  by  striking  out  the  word  '*  qnaUty  ** 
in  the  2d  paragraph  thereof.  The  date  for  the  examination  to  proceed  to 
be  fixed  in  the  order.  No  opinion.  Settle  order  on  notice.  Present  — 
Clarke,  P.  J.,  DowHng,  Smith,  Page  and  Qreenbaum,  JJ. 

FsANCBB  Alda  Casazza,  Respondent,  v.  Wiluam  C.  Van  Antwerp 
and  Others,  Copartners,  Comprising  the  Firm  of  Van  Antwerp,  Bishop  & 
Fish,  Appellants. —  Order  affirmed,  with  ten  dollars  oosts  and  disbursements; 
the  date  for  the  examination  to  proceed  to  be  fixed  in  the  order.  No  opinion, 
dsttle  <»der  on  notice.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Oieenbaum,  JJ. 

Crown  Embroidery  Works,  Respondent,  v.  Harrt  Gordon  and  Another, 
Copartners,  Doing  Business  as  Sufvolk  Knittino  Coup  ant.  Appellants. — . 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Gkreenbaum,  JJ. 

A.  W.  McLattohun  &  Co.,  Respondent,  v.  Standard  Concretb-Steel 
Coicpant,  Appellant. —  Order,  so  far  as  appealed  from,  reversed,  with  ten 
ddlars  costs  and  disbursements,  and  motion  granted,  with  ten  d611ars  costs. 
No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum,  JJ. 

Charles  Landaxt,  Respondent,  v.  Hodttpp^Evans  Co.,  Inc.,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements;  the  date  for  the 
examination  to  proceed  to  be  fixed  in  the  order.  No  opinion.  Settle  order  on 
notice.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Qreenbaum,  JJ. 

Harrt  Gab  a,  an  Infant,  v.  General  Baking  Co.,  Inc. —  Motion  to 
dismiss  appeal  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Alice  Chatfield  and  Others  r.  Joseph  Bxtehler  and  Others. —  Motion 
to  dismiss  appeal  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Abraham  SAircrBLs  v.  Rachel  Meter. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith* 
Page  and  Greenbaum,  JJ. 

Eagle  MANXTVACTtniiNa  Co.  v.  Arkell  &  Douglas,  Inc. —  Motion  to 
dismiss  appeal  granted,  with  ten  dollars  costs,  unless  appellant  complies 
with  terms  of  order.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Paige  and 
Greenbaum,  JJ. 

RozELLB  Galland  V.  Shubert  THEATRICAL  CoMPANT. —  Application 
denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Jacob  Ricruan  and  Others  v.  Pitt  &  Scott,  Ltd. —  Application  denied, 
with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ. 

Wiluam  H.  Grace  v.  Samttel  Pabkin. —  Application  denied,  with  ten 
dollars  costs,  and  stay  vacated.  Order  signed.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Gh-eenbaum,  JJ. 
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RiNA  Pederson  y.  Howard  J.  Schellbnbb&q. —  ApplioatioH  denied, 
-with  ten  dollars  oosts,  and  stay  vacated.  Order  si^ed.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

J.  Stuart  Sneddon  v.  John  B.  Patnb,  Direotor-Ganeral,  Impleaded. — 
Application  denied,  with  ten  dollars  costs.  Order  signed.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaiun,  JJ. 

Htqrade  KinTTiNG  Co.,  Inc.,  v,  Harbt  Lisberg  and  Others. — ^Applica- 
tion denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

The  Public  National  Bank  of  New  York  v.  Mortimer  H.  Rbibs. — 
Motion  denied,  with  ten  dollars  costs.  Present  ^-  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  York  ex  rel.  Rudolph  Zinbsxb  v. 
Gertrude  B.  Zinsser. —  Motion  denied,  with  ten  dollars  costs.  Presoat  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

WiLLiAiff  Siegel  v.  Spear  &  Company. — Motion  granted.  Presmit  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Equitable  Trust  Co.  of  New  York  v.  Charles  A.  Kebne. — Motion  for 
reargument  denied;  motion  for  leave  to  appeal  granted  and  question  certified. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

LiTTLEJOHN  &  Bull,  Inc.,  v.  Siegfried  Dbutsch  and  Others. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

Mart  Dunbar  v.  Victor  E.  Gartz. —  Motion  denied,  with  ten  dollars 
costs.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

American  Security  and  Trust  Company,  as  Administrator  d.  b.  n.,  v. 
Louis  L.  Driggs. —  Motion  denied,  with  ten  dollars  costs.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

David  Ganbles  v.  Morris  Newman  and  Others. —  Motion  denied,  with 
ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ. 

John  Wegmann  v.  The  City  of  New  York  and  Others. —  Motion  for 
reargument  denied;  motion  for  leave  to  appeal  granted.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

In  the  Matter  of  Melrose  Avenue. —  Motion  denied,  with  ten  dollars 
costs.     Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

George  W.  Kyle  v..  Gbrseta  Corporation. —  Motion  granted. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

Sallie  S.  ^rown  v.  The  Cleveland  Trust  Company. —  Motion  denied, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  JJ. 

Richard  Cronin  v.  Cabot  Real  Estate  Company. —  Motion  denied, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  JJ. 

In  the  Matter  of  Builders  Supply  Bureau. —  Motion  denied,  with  ten 
dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum, JJ. 
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In  the  Matter  of  Elizabeth  0*Dba. —  Motion  denied,  with  ten  dollars 
costs.    Present  —  Clarke,  P.  J.,  DowUng,  Smith,  Page  and  Greenbaom,  JJ. 

In  the  Matter  of  Association  of  Dbalers  in  Masons'  Builxang 
Matbbiau). — Motion  denied,  with  ten  dollars  oosts.  Present-*— Clarke, 
P.  J.,  Dowiing,  Bmith,  Page  and  Greenbcuim,  JJ. 

Eva  K.  Cqnlon  \c  M abt  A.  Ebllt  and  Others. —  Motion  by  pluntiff 
to  withdraw  appeal  granted.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbanm,  JJ. 

In  the  Matter  of  Crotona  Avenue  (Vernelia  White,  as  Ancillary  Qeneral 
Quardian). —  Motion  to  confirm  report  granted.  Settle  order  on  notice. 
Present  —  Clarke,  P.  J.,  Dowiing,  Smith,  Page  and  Greenbaum,  JJ. 

Aborn  Steel  Co.,  Inc.,  v.  Kashiro  8.  Kodama  and  Others. —  Motion 
for  stay  pending  appeal  granted.  Settle  order  on  notice.  Present  — 
Clarke,  P.  J.,  Dowiing,  Smith,  Page  and  Greenbaum,  JJ. 

National  Surety  Company  y.  Hbnrt  L.  Doherty  and  Others.*-  Motion 
to  dismiss  appeal  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
DowUng,  Smith,  Page  and  Greenbaum,  JJ. 

In  the  Matter  of  Albxandbr  Ackbrson,  an  Attorney.— *  Reference 
ordered  to  Hon.  John  J.  Freedman,  official  referee.  Settle  order  on  notice* 
Present  —  Clarice,  P.  J.,  Dowiing,  Smith,  Page  and  Greenbaum,  JJ. 

Nora  Culhanb,  as  Administratrix,  v.  Economical  Garaob,  Inc., 
Impleaded. —  Motion  granted.  Present  —  Clarke,  P.  J.,  Dowiing,  Smith, 
Page  and  Greenbaum,  JJ. 

Bernard  McSwbbnbt,  an  Infant,  v.  Union  Railway  Company  of 
New  York  City. —  Motion  for  stay  pending  appeal  granted.  Settle  order 
on  notice.  Present  —  Clarke,  P.  J.,  Dowiing,  Smith,  Page  and  Green- 
baum, JJ. 

Moody  Engineering  Co.,  Inc.,  v.  Catalana  db  Gas  y  Elbctrxgidad, 
S.  A. —  Motion  to  dismiss  appeal  denied,  with  ten  dollars  costs.  Present  — -• 
Clarke,  P.  J.,  Dowiing,  Smith,  Page  and  Greenbaum,  J  J. 

Moody  Engineerino  Co.,  Inc.,  v.  Catalana  db  Gas  y  Elbctrxgidad, 
S.  A. —  Motion  to  vacate  stay  denied,  with  ten  dollars  costs.  Present  — 
Clarke,  P.  J.,  Dowiing,  Smith,  Page  and  Greenbaum,  JJ. 

In  the  Matter  of  Service  Street.  Cassidy  Rbalty  Corporation,  Inc., 
Appellant. —  Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs. 
Present  —  Clarke,  P.  J.,  Dowiing,  Smith,  Page  and  Greenbaum,  JJ. 

Walter  D.  Rusher  r.  Annie  S.  Watt  and  Others. —  Motion  denied, 
with  ten  dollars  eosts.  Present  -^  Clarke,  P.  J.,  Dowiing,  Smith,  Page  and 
Greenbaum,  JJ. 

Marcus  E.  Cummingb  v.  Broadway-94th  Street  Realty  Co.,  Inc., 
and  Pollack  &  O'Neill,  Inc. —  Motion  denied,  with  ten  dollars  oosts. 
Present  —  Clarke,  P.  J.,  Dowiing,  Smith,  Page  and  Greenbaum,  JJ. 

Marcus  E.  Cummings  v.  Broadway-94th  Street  Rbaiaty  Co.,  Inc., 
and  Pollack  &  O'Neill,  Inc. —  Motion  denied,  with  ten  dollars  eosts, 
on  the  authority  of  Midtown  Contracting  Co,  v.  Goldstieker  (165  App.  Div. 
264,  289).  Present  — Clarke,  P.  J.,  Dowiing,  Smith,  Page  and  Green- 
baum, JJ. 
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Walter  Flaviub  McCaubb»  Respondent,  v.  Fbohmav  Amusbmekt 
CoBPORATioN  and  Another,  AiHDellants. —  Interlooutory  judgment  affirmed, 
with  oosts,  with  leave  to  defendant  to  withdraw  demurrer  and  to  answer 
on  payment  of  oosts  in  tiiis  court  and  at  l^>eoial  Term.  No  oiMnion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Mecrell  and  Qceenbaom,  JJ. 

CoasN  Brothsbs  MANrrvAcruRiNa  Co.,  Inc.,  Respondent,  v.  Rice 
Impost  Co.,  Inc.,  Appellant. —  Judgment  and  order  affirmed,  with  costs. 
No  opinion.  Present  —  CUirke,  P.  J.,  Dowling,  Smith,  Merrell  and  Qreen* 
baum,  JJ. 

The  People  of  the  State  or  New  York,  Respondent,  v.  John  Skarler, 
Appellant. —  Judgment  affirmed.  No  opinion.  Present  —  Clarke,  P.  J.,- 
Dowling,  Smith,  Merrell  and  Qreenbaum,  JJ. 

Harrt  Lipshits,  as  Administrator,  etc,  of  Sarah  Lipshits,  Deeeased, 
Appellant,  v.  Richard  Fitspatrick,  Inc.,  Defendant,  Impleaded  with 
New  Tors  Steam  Co.,  Inc.,  Respondent.—  Judgment  and  order  affirmed, 
with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Merrell 
and  Greenbaum,  JJ. 

Harrt  Lipshitz,  as  Administrator,  etc.,  of  Sarah  Lipshitz,*  Deceased, 
Respondent,  v.  Richard  Fitspatrick,  Inc.,  Appellant,  Impleaded  with 
New  York  Steam  Co.,  Inc.,  Defendant. —  Judgment  and  order  affirmed, 
with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Merrell 
and  Qreenbaum,  JJ. 

Carl  Frederick  Guooenrttehler,  Appellant,  r.  Cast^a-Liner  Com- 
pany, Inc.,  and  Others,  Respondents. —  Judgment  affirmed,  with  costs.  No 
opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Merrell  and  Green- 
baum, JJ^ 

Joseph  Greenberg,  Respondent,  v.  Richard  Godpret,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Merrell  and  Greenbaum,  JJ. 

May  F.  Clark,  Appellant,  v.  Vincent  T.  Clark,  Respondent. —  Judg- 
ment and  order  affirmed,  without  costs.  No  opinion.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Merrell  and  Greenbaum,  JJ. 

Abraham  Wolpp,  Respondent,  v.  The  Travelers  Indemnity  Company, 
Appellant. —  Determinaticm  affirmed,  with  costs.  No  opinion.  Presdnt  — 
Clarke,  P.  J.,  Dowling,  Smith,  Merrell  and  Greenbaum,  JJ. 

Spencer  Kelloqg  &  Sons,  Inc.,  Respondent,  v.  W.  H.  &  F.  Jordan,  Jr., 
Inc.,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
with  leave  to  defendant  to  withdraw  demurrer  and  to  answer  on  x>ayment 
of  said  costs  and  ten  dollars  costs  at  Special  Term.  No  opinion.  Present  — 
CUirke,  P.  J.,  Dowling,  Smith,  Merrell  and  Greenbaum,  JJ. 

Joseph  M.  Levy,  Appellant,  v.  SbbertE.  Davenport,  Jr.,  Respondent. — 
Order  affirmed,  with  ten  doUars  costs  and  disbursements,  with  leave  to 
plaintiff  to  serve  amended  complaint  on  payment  oi  costs  of  action  to  date. 
No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum, JJ.;  Greenbaum,  J.,  dissenting. 

John  S.  Shbppard  and  Others,  as  Receivers  of  Bradley  Contra  chng 
Company,  Appellants,  v.  The  City  op  New  York,  Respondent. —  Judgment 
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afflrmed,  with  eosts.  No  opmion.  Present  —  Clarke,  P.  J.,  Dowlin^, 
ftnith.  Page  and  Oreenbaum,  JJ.;  Smith,  J.  dussenting. 

SmoN  Brink  and  Another,  Respondents,  v.  Harry  Hindlsmank,  Iko., 
Appellant. —  Judgment  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Qreenbaum,  JJ. 

Grat-Andrbws  Corporation,  Respondent,  v.  Lease  Bros.  Motor  Co., 
Inc.,  Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Qreenbaum,  JJ. 

John  Jonschbkowitz,  Respondent,  v.  Johanna  Jonschekowitz,  Appel- 
lant.—  Judgment  affirmed,  without  costs.  No  opinion.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Qreenbaum,  JJ. 

Victor  Yalo,  Respondent,  v.  Lenox  Sand  &  Qravel  Co.,  Inc.,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Qreenbaum,  JJ. 


Secokb  Department,  April,  1921. 

Pedbr  Pxdbrsen,  Respondent,  v,  Htman  Dolgbr,  Appellant. 

Motor  vehicles  —  bUl  of  particulars  not  limiting  general  charges  of  negligence  — 
evidence  sitstaining  verdict. 

Appeal  by  defendant  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  coimty  of  Kings  on 
the  24th  day  of  May,  1920,  upon  the  verdict  of  a  jury  for  $10,000  in  an 
action  to  recover  damages  for  negligent  injury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  12th  day  of  July,  1920,  denying  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

Per  Curiam:  We  find  no  material  variance  between  the  bill  of  x>articulara 
and  the  evidence.  The  order  for  the  bill  of  particulars,  if  there  was  an 
order,  is  not  printed  in  the  record,  and  the  statement  in  x>aragraph  2 
of  the  bill  of  particulars  does  not  limit  the  general  charges  of  negligence  in 
the  complaint.  And  in  any  case  defendant  was  not  misled  or  prejudiced. 
The  facts  on  both  sides  were  fully  gone  into.  There  was  evidence  that 
plaintiff  was  thrown  twenty  feet  by  the  impact  and  that  defendant's  auto- 
mobile traveled  the  twenty  feet  and  did  not  stop  until  it  stood  over  the 
plaintiff's  body.  Defendant  testified  that  his  automobile  could  have  been 
stopped  in  two  or  three  feet.  On  these  facts,  as  well  as  the  severe  injuries 
sustained  by  plaintiff,  the  jury  could  find  excessive  speed.  Plaintiff's 
witness  Connaughton  testified  that  after  the  accident,  with  the  plaintiff 
underneath,  defendant's  automobile  pointed  east,  towards  Prospect  Park, 
which  negatived  defendant's  rather  unusual  claim  that  coming  north  on 
Coney  Island  avenue,  or  Prospect  Park  Southwest,  on  his  way  to  Manhattan, 
and  desiring  to  reach  Fourth  avenue,  Brooklyn,  he  was  endeavoring  to  leave 
Coney  Island  avenue,  the  diiect  road,  to  turn  to  the  west  into  Seeley  street, 
whioh  did  not  lead  to  Fourth  areone.    The  questions  of  negligence  and 
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oontributory  negligence  were  clearly  for  the  jury.  The  judgment  and  order 
should  be  affirmed,  with  costs.  Blackmar,  P.  J.,  Mills,  Rich,  Putnam  and 
KeUy,  JJ.,  concur.    Judgment  and  order  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  Charles  Paschal  Barrs  for 
Admission  to  the  Bar.  (From  the  State  of  South  Carolina.)  —  Application 
granted.     Present  —  Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and  Kelly,  JJ. 

In  the  Matter  of  the  Application  of  Walter  A.  Hardman  for  Admission 
to  the  Bar.  (From  the  District  of  Columbia.)  —  Application  granted. 
Present  —  Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and  Kelly,  JJ. 

In  the  Matter  of  the  Application  of  Lincoln  W.  Morrison  for  Admission 
to  the  Bar.  (From  the  State  of  Connecticut.)  —  Application  granted. 
Present  —  Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and  Kelly,  JJ. 

In  the  Matter  of  the  Application  of  H.  Dorset  Spencer  for  Admission 
to  the  Bar.  (From  the  Commonwealth  of  Massachusetts.)  —  Application 
granted.     Present  —  Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and  Kelly,  J  J. 

In  the  Matter  of  the  Application  of  Arthur  H.  Stetson  for  Admission 
to  the  Bar.  (From  the  State  of  Maine.)  —  Application  granted.  Present  — 
Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and  Kelly,  JJ. 

In  the  Matter  of  the  AppUeation  of  AiiBXANX>EB  Stronach  for  Admission 
to  the  Bar.  (From  the  State  of  North  Carolina.)  —  Application  granted. 
Present  —  Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and  Kelly,  JJ. 

William  Ash,  Respondent,  v.  Peekskill  Ice  Company,  Appellant. — 
Motion  denied,  without  costs.  Present  —  Jenks,  P.  J.,  Mills,  Putnam, 
Blackmar  and  Kelly,  JJ. 

Edward  P.  Baker,  Respondent,  v.  Elizabeth  G.  Cooper  and  Others, 
Appellants. —  Motion  to  dismiss  appeal  denied,  without  costs.  Present  — 
Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and  Kelly,  J  J. 

Kalph  W.  Booth,  Jr.,  Respondent,  v.  New  Process  Cork  Company, 
Appellant. —  Motion  granted,  without  costs.  Present  —  Jenks,  P.  J.,  MiDs, 
Putnam,  Blackmar  and  Kelly,  JJ. 

Casalino  Contracting  Company,  Inc.,  Appellant,  v.  £[eap  Conbtrito- 
TiON  Company,  Respondent. —  Motion  denied.  Present  —  Jenks,  P.  J., 
Mills,  Putnam,  Blackmar  and  Kelly,  JJ. 

The  City  op  New  York,  Respondent,  v.  The  Federal  Holding  Coif- 
PANY  and  Others,  Appellants. —  Motion  to  dismiss  appeal  granted,  unless 
appellants  perfect  the  appeal,  place  the  case  on  the  calendar  and  be  ready 
for  argument  on  April  15,  1921,  for  which  date  the  hearing  of  this  cause 
is  specially  assigned.  Present  —  Jenks,  P.  J.,  Mills,  Putnam,  Blacknuur 
and  Kelly,  JJ. 

John  L.  Clyde,  Respondent,  v.  Walter  Wood,  etc..  Appellant. —  Motion 
denied,  without  costs.  Present  —  Jenks,  P.  J.,  Mills,  Putnam,  Blackmar 
and  Kelly,  JJ. 

George  H.  Fraser,  Appellant,  v.  Horace  L.  Kent,  Respondent. — 
Motion  denied,  without  costs.  Present  —  MiUs,  Rich,  Putnam,  Blackmar 
and  Kelly,  JJ. 
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Max  a.  Goldbbrq,  Appellant,  v.  Sunbbam  Chemical  Company,  Inc., 
Respondent. —  Motions  denied,  without  oosts.  Mills,  Putnam,  Blaokmar 
and  Kelly,  JJ.,  concur;  Jenks,  P.  J.,  not  voting. 

John  H.  Isquith,  Resi>ondent,  v.  Clairb  G.  Hollbnder  Isquith, 
Appellant. —  Motion  to  dismiss  appeal  denied  on  condition  that  api)^ant 
perfect  the  appeal,  place  the  case  on  the  calendar  for  the  May  term  and 
be  ready  for  argument  when  reached;  otherwise,  motion  granted,  with 
ten  dollars  oosts.  Present  —  Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and 
KeUy,  JJ. 

Fkanx  Kbiqhtlt,  Respondent,  v.  Albbbt  E.  Doknbllt,  Appellant. — 
Motion  to  dismiss  appeal  granted,  without  costs.  Present  —  Jenks,  P.  J., 
Mills,  Putnam,  Blackmar  and  Kelly,  JJ. 

Lanodon  Holding  Corporation,  Respondent,  v.  Emanxjbl  Mbhl, 
Appellant. —  Motion  for  stay  granted  upon  condition  that  appellant  perfect 
the  appeal,  place  the  case  on  the  calendar  and  be  ready  to  argue  the  same 
bn  Friday,  April  15,  1021,  for  which  date  the  canse  is  especially  set  down. 
Present  —  MiUs,  Rich,  Putnam  and  Kelly,  JJ. 

Aaron  Martin,  Appellant,  v.  Maitricb  0*Kebfb,  as  Commissioner  of 
Public  Safety  of  the  City  of  Yonkers,  Respondent.—  Motion  denied.  Tho 
omission  of  the  authorities  to  reinstate  the  relator  is  not  before  us.  It  may 
be  presented  to  us  directly.  Present  —  Jenks,  P.  J.,  Mflls,  Putnam, 
Blackmar  and  Kelly,  JJ. 

Harriet  J.  McCottn,  AppeUant,  v.  Amy  K.  Ptbrpont  and  Nellt  Cranz, 
Respondents.' —  Motion  to  resettle  order  of  affirmance  granted  so  far  as  to 
make  the  additional  findings:  1.  That  prior  to  March  27,  1917,  the  date 
of  the  last  sale  for  unpaid  taxes  for  either  1913  or  1914,  there  had  not  been 
filed  any  other  map  of  any  property  at  Long  Beach,  L.  I.,  than  the  one 
entitled  "  Estates  of  Long  Beach,  Long  Beach,  L.  I.,  Map  No.  1,  March, 
1907,  William  H.  Reynolds,  Preaideiit,  Chas.  W.  Leavitt,  Jr.,  Landscape  Eng., 
220  Broadway,  New  York  City,"  which  was  filed  in  the  Nassau  county 
clerk's  office  on  April  20,  1911,  under  the  file  No.  31.  2.  The  court  finds 
and  makes  reference  to  Exhibit  C,  purporting  to  be  a  copy  of  page  282  pf 
the  assessment  roll,  and  also  directs  a  finding  referring  to  the  copy  of  the 
North  Hempstead  Gazette  and  of  the  Nassau  County  Poetj  marked  Crana 
exhibits  D  and  E  respectively.  Otherwise  motion  denied.  Present  — 
Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and  Kelly,  JJ.     Settle  order  on  notice. 

Philip  H.  Reid  and  Solomon  B.  Mandell,  etc.,  Appellants,  v.  Prodtxcts 
MANtTTACTURiNO  CoMPApfT,  Respondent.— Motiou  for  stay  granted,  and 
case  set  down  peremptorily  for  Monday,  May  2, 1921 .  Present — Jenks,  P.  J. , 
Mills,  Putnam,  Blackmar  and  Kelly,  JJ. 

Nozbra  Maman  Akel  Saad,  Respondent,  v.  Hanna  H.  Saad,  etc.. 
Appellant. —  Appeal  dismissed,  without  costs.  Present  —  Jenks,  P.  J., 
Mills,  Putnam,  Blaokmar  and  Kelly,  JJ. 

Nellie  M.  Salmon,  Respondent,  v.  Booth  &  Flinn,  Ltd.,  Appellant. — 
Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied,  but  stay 
continued  thirty  days  to  enable  appellant  to  enp^y  to  the  Court  of  Appeals. 
Present  --  Jenks,  P.  J.,  Mills,  Putnam,  Blaokmar  and  Kelly,  JJ. 
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Abthub  C.  SAI4MON,  Respondent,  v.  Booth  &  Flinn,  Ltd.,  Appellant. — 
Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied,  but  stay  oon- 
tinued  thirty  days  to  enable  appellant  to  ^;>ply  to  the  Court  of  Appeals. 
Present — Jenks,  P.  J.,  Mills,  Putnam,  Blaokmar  and  Kelly,  JJ. 

Charlotte  T.  Sobaaf,  as  Administratrix,  etc.,  Respondent,  v.  Fibbstonb 
Tire  and  Rubber  Company  and  Another,  Appellants. —  Motion  for  reai^gru- 
ment  or  for  leave  to  aj^eal  to  the  Court  of  Appeals  denied,  without  costs. 
Present  —  Jenks,  P.  J.,  Mills,  Putnam,  Blaokmar  and  Kelly,  JJ. 

Charlotte  T.  Schaaf,  as  Administratrix,  etc..  Respondent,  v.  Firestonb 
Tire  and  Rubber  Company  and  Another,  Appellants. —  The  motion  for 
rearg:ument  or  for  leave  to  appeal  to  the  Court  of  Appeals  having  been  this 
day  denied  {ante,  p.  944),  the  motion  to  vacate  the  levy  of  the  execution  is 
also  denied,  without  costs.  Present  —  Jenks,  P.  J.,  Mills,  Putnam,  Blaokmar 
and  KeUy,  JJ. 

Cora  B.  Wightman,  Respondent,  v.  Richard  Wightman,  Appellaot. — 
Motion  denied,  without  costs.  Present  —  Jenks,  P.  J.,  Putnam,  Blackmar,- 
Kelly  and  Jaycox,  JJ. 

LbRoy  Braswbll,  Respondent,  v.  Ideelb  S.  Braswbll,  Appellant. — 
Order  affirmed,  without  costs.  No  opinion.  Mills,  Rich,  Blaokmar,  Kelly 
and  Jaycox,  JJ.,  concur. 

Marie  U.  Dixey,  Respondent,  v.  Henry  E.  Dixby,  Appellant.  (Appeal 
No.  1.) — Judgment  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Mills,  Rich,  Putnam,  Blaokmar  and  Kelly,  JJ. 

George  L.  Filbman  and  Alexander  Pearson,  Appellants,  v.  John  J. 
Mooney,  Respondent. —  Judgment  reversed  and  new  trial  granted,  with 
costs  to  abide  the  event,  on  the  ground  that  a  cause  of  action  was  proven 
by  the  plaintiffs  which  should  have  been  submitted  to  the  jury.  It  was 
held  upon  the  former  appeal  that  plaintifFs  might  disaffirm  the  contract 
and  seek  to  recover  the  sums  paid  on  the  contract.  [184  App.  Div.  535.) 
This  is  precisely  what  they  sought  to  do.  Jenks,  P.  J.,  Mills,  Rich, 
Blaokmar  and  Jaycox,  JJ.,  concur. 

Rosa  Gordon,  Appellant,  v.  Israel  E&nbr,  Respondent. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion'.  Jenks,  P.  J.,  Mills^ 
Rich,  Blackmar  and  Jaycox,  JJ.,  concur. 

In  the  Matter  of  the  Petition  of  Earl  L.  Colopy,  Appellant,  v.  Caroline 
V.  Colopy,  Respondent,  to  Have  Awarded  to  Him  the  Custody  of  Virginia 
C.  Colopy,  an  Infant. —  Order  modified  so  as  to  give  the  general  custody  of 
the  child  to  the  mother,  but  to  provide  that,  on  condition  of  petitioner's 
paying  to  her  the  sum  of  five  dollars  per  week  toward  the  support  of  the 
child,  he  be  allowed  to  visit  the  child  at  the  mother's  home,  and  to  take 
it  out  with  him  at  reasonable  times;  and  as  so  modified  affinned,  without 
costs.  No  opinion.  Mills,  Rich,  Putnam,  Blaokmar  and  KeUy,  JJ.,  concur. 
Settle  order  on  notice. 

George  S.  Krieger,  Respondent,  v.  Josef  Frsnkel  and  Others, 
AppeUants. —  Order  refunng  to  vacate  defendants'  examination  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Mills,  Rieli, 
Putnam,  Blaokmar  and  KeUy,  JJ.,  concur. 
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Mab  Lbsch,  Respondent*  v.  Lbo^abd  Lbbch,  Appellant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Mills,  Rich, 
Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

Thb  Pboplb  of  thb  Statb  or  Nbw  Yobx  ex  reL  Eioca  Wabnkb,  Appel* 
lant,  Respondent,  v.  Euzabbth  Warnkb,  Respondent,  Appellant. —  Order 
affirmed,  without  costs.  No  opinion.  Mills,  Rich,  Putnam,  Blaokmar  and 
Kelly,  JJ.,  concur. 

David  J.  Ross,  Respondent,  v.  Wilzjam  H.  Babrbtt,  as  President  of 
Thb  Adams  Expbbsb  Compant,  Appellant. —  Judgment  unanimously 
affirmed,  with  costs.  No  opinion.  Present  —  Mills,  Rich,  Putnam,  Kelly 
and  Jaycox,  JJ. 

R.  Nblsov  Spatbs,  Respondent,  v.  Habbt  H.  Mobbs,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Mills,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

SuMRisB  Sto&agb  and  Wabbhousb  Cobpobation,  Respondent,  v.  Nbw 
Yobx  Cbntbal  Railboad  Compant,  Appellant. —  Judgment  and  order 
unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Mills,  Rich, 
Putnam,  Blaokmar  and  Kelly,  JJ. 

John  Richabd  Thorndikb,  Respondent,  v.  Thomas  W.  Ludlow  and 
Others,  Appellants,  Impleaded  with  Habribt  K.  Ludlow  and  Another, 
Defendants. —  Judgment  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Mills,  Rich,  Putnam,  Blackmar  and  Jaycox,  JJ. 

T&aub-Schobnbach  Amusbmbnt  Compant,  Inc.,  Appellant,  v.  Habbt 
Tbaub  and  Others,  Respondents. —  We  are  of  the  opinion  the  title  to  the 
lease,  the  subject  of  this  action,  is  vested  in  plaintiff,  which  is  the  proper 
party  plaintiff  to  enforce  the  cause  of  action,  and  the  demurrer  to  the  second 
separate  defense  is  sustained.  The  demurrer  to  the  first  separate  defense 
is  also  sustained.  The  order  is,  therefore,  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  granted,  with  ten  dollars  costs,  with 
leave  to  defendants  to  plead  over  within  twenty  days.  Mills,  Rich,  Blackmar 
and  Kelly,  JJ.,  concur;  Jaycox,  J.,  not  voting. 

Tbbnt  Rbaltt  Compant,  Inc.,  Respondent,  v.  The  Citt  op  New  Yobx 
and  Others,  Appellants. —  Judgment  affirmed,  with  costs.  No  opinion. 
Jenks,  P.  J.,  Mills,  Blackmar  and  Kelly,  JJ.,  concur;  Jaycox,  J.,  not  voting. 

Hbnbt  Vollwbileb,  Respondent,  v.  Thb  Citt  or  New  Yobk  and  Others, 
Appellants. —  Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
Mills,  Blackmar  and  Kelly,  JJ.,  concur;  Jaycox,  J.,  not  voting. 

Lauba  Washington,  Appellant,  v.  William  Buchanan,  Respondent. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Mills,  Putnam,  Blaokmar  and  Kelly,  JJ.,  concur. 

Euzabbth  S.  Bbickman,  Appellant,  v.  Habbt  Bbickman,  Respondent. — 
Appeal  dismissed,  with  ten  dollars  costs.  Present  —  Jenks,  P.  J.,  Mills, 
Putnam,  Blackmar  and  Kelly,  JJ. 

Louis  Bbown,  Respondent,  v.  Philip  Salzbbbo,  Appellant. —  Motion 
denied,  on  condition  that  appellant  perfect  the  appeal,  place  the  case  on  the 
calendar  for  the  May  term  and  be  ready  for  argument  when  reached; 

App.  Div.— Vol.  CXCVI.        60 


Digitized  by 


Googk 


946  Oases  Reported  with  Bkiep  Syllabi. 

Second  Department,  April,  1921.  [VoL  196 

otherwise,  motion  granted,  with  ten  dollars  costs.  Putnam,  Blackmar, 
Kelly  and  Jaycox,  JJ.,  concur;  Mills,  J.,  not  voting. 

George  H.  Frabeb,  Appellant,  v.  Horace  L.  Kent,  Respondent. 
(Decision  by  the  Presiding  Justice.) — Motion  for  resettlement  of  order 
denied,  without  costs. 

George  H.  Fraser,  Appellant,  v.  Horace  L.  Kent,  Respondent. — 
Motion  denied,  without  costs.  Putnam,  Blaokmar,  Kelly  and  Jaycox,  JJ., 
concur;  Mills,  J.,  not  voting. 

In  the  Matter  of  the  Application  of  HAiotT  M.  BtmoRA  for  Admission 
to  the  Bar.  (From  the  State  of  Nebraska.)  —  Application  granted.  Present 
—  Mills,  Putnam,  Blackmar,  Kelly  and  Jaycox,  JJ. 

In  the  Matter  of  the  Application  of  Troicas  Francis  Frawlbt  for 
Admission  to  the  Bar.  (From  the  State  of  Wisconsin.)  —  Application 
granted.    Present  —  Mills,  Putnam,  Blackmar,  Kelly  and  Jaycox,  JJ. 

In  the  Matter  of  Proving  the  Last  Will  and  Testament  of  Jttlia  K. 
WiLKiNs,  Formerly  Jttlia  Krausb,  Deceased. —  Motion  to  dismiss  appeal 
denied  on  condition  that  the  appeal  be  perfected  and  case  placed  on  the  calen- 
dar for  the  May  term  and  be  ready  for  argument  when  reached;  otherwise, 
motion  granted,  with  ten  dollars  costs.  Putnam,  Blackmar,  Kelly  and 
Jaycox,  JJ.,  concur;  Mills,  J.,  not  voting. 

Jaices  J.  O'Brien,  Respondent,  v.  Francis  A.  Weisbbckbr,  Appellant. — 
Motion  for  stay  of  further  proceedings  imder  the  execution  granted  on 
condition  that  the  appeal  be  perfected  and  case  brought  on  for  argument 
on  the  first  Monday  of  the  May  term;  otherwise,  motion  denied,  with  ten 
dollars  costs.  Putnam,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur;  Mills,  J., 
not  voting. 

Title  Guarantee  and  Trttbt  CoMnpANY,  as  IVustee,  Respondent,  v. 
Joseph  Huber,  Individually  and  as  Trustee,  etc.,  and  Others,  Defendants. — 
Motion  to  consolidate  appeals  in  one  record  granted,  without  costs,  but  the 
appeal  from  the  judgment  must  be  heard  as  an  enumerated  case.  Putnam, 
Blackmar,  Kelly  and  Jaycox,  JJ.,  concur;  Mills,  J.,  not  voting. 

Town  of  Mamaroneck  and  Village  of  Pblbam,  Appellants,  v.  Nkw 
York  Interurban  Water  Company  and  Others,  Respondents. —  Motion 
to  stay  the  signing  of  the  contract  denied.  If  the  plaintiffs  desire,  they 
may  enter  an  order  staying  all  subsequent  proceedings  thereunder  on  condition 
that  they  be  liable  for  damages,  if  any,  not  exceeding  $15,000.  Putnam, 
Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

John  Atwell,  as  Administrator,  etc.,  of  Bessie  Atwbll,  Deceased, 
Resx>ondent,  v.  John  J.  Winkler,  Jr.,  Appellant. —  The  sealed  verdict 
for  defendant  is  against  the  court's  plain  charge.  To  find  defendant  free 
from  blame,  the  jury  must  have  disregarded  his  own  account  of  the  way 
he  ran  the  car  from  the  Boulevard  into  Bay  Sixl^-second  street,  his  raah 
run  toward  the  shore  ending  in  breakneck  plunge  through  the  barriers  to 
the  beach  beneath.  If  the  jury  got  the  unfounded  idea  that  one  havinc:  a 
friendly  gratuitous  ride  was  not  entitled  to  proper  care,  and  had  no  remedy 
for  such  carelessness,  they  failed  to  heed  what  the  court  had  plainly  laid 
down  for  their  guidance.    The  order  setting  aside  this  verdict  is,  therefore. 
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unanimously  affinned,  with  oosta.  Present  —  Mills,  Rioh,  Putnam,  Blaok- 
mar  and  Jayooz,  JJ. 

Bass  CoNarBUcnoN  CoMPAirr,  B^epondeat,  v.  Connsbs  Bros.  Co., 
I210.,  Defendant,  Impleaded  with  Mab&achjjbettb  Bonding  and  Inburancv 
Com  PANT  and  Another,  Appellants. —  Order  reversed  and  motion  to  open 
default  granted  upon  condition  that  defendants,  appellants,  within  ten  days 
after  service  of  a  copy  of  the  order  to  be  entered  on  this  decision  pay  to 
plaintiff  the  sum  of  $8,109.05,  the  amount  demanded  in  Uie  first  cause  of 
action  set  forth  in  the  complaint,  with  interest  from  the  date  of  entry  of 
the  judgment;  also  the  costs  of  plaintiff  as  taxed,  with  a  counsel  fee  of 
$250,  and  stipulate  that  the  action  may  be  placed  upon  the  day  calendar 
tor  trial  for  the  first  Monday  of  May,  1921,  and  that  defendants  will  be 
ready  for  trial  when  reached;  otherwise,  order  affirmed,  with  ten  dollars 
costs  and  disbursements.  Mills,  Rich,  Putnam,  Blaokmar  and  Kelly,  JJ., 
concur.    Settle  order  upon  notice. 

Bs-Eic-Ef,  iNCOBPonATSD,  Respondent,  v.  No.  64  Axbant  Avsziub 
CoMPANT,  Inc.,  AppeUant. —  Judgment  modified  so  as  to  strike  thereft'om 
all  aUowasfoe  of  costs,  and  as  so  modified  the  judgment  and  orders  are 
unanimously  affirmed,  without  costs,  upon  the  ground  that  the  complaint 
was  so  equivocal  in  its  tenns  that  the  defendant  was  excused  for  construing 
it  as  insisting  upon  the  requirement  of  a  written  consent  from  defendant, 
and  that,  therefore,  the  defendant  should  not  have  been  penaiized  with 
costs^  with  leave,  however,  to  defendant  within  twenty  days  to  withdraw 
its  demurrer  and  serve  an  answer  on  payment  of  costs.  Mills,  Rich,  Putnam, 
Kelly  and  Jayoox,  JJ.,  concur. 

Emma  Bbnach,  Appellant,  v.  Morbis  Bbnach,  Respondent. —  Order 
modified  by  allowing  plaintiff  fifty  dollars  counsel  fee,  with  leave  to  plaintiff 
to  ai^>ly  at  the  trial  for  a  further  allowance  if  the  husband  defends;  ten  dol- 
lars costs  and  disbursements  of  the  appeal  to  plaintiff.  As  modified,  order 
affirmed.  Appeal  from  order  denying  motion  for  reargument  dismissed,  with- 
out costs.    No  opinion.   Mills,  Rich,  Blaokmar,  Kelly  and  J&ycox,JJ.,  concur. 

Bbbkshirb  Icb  Company,  Inc.,  Respondent,  v.  Julius  Wbinbekg, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.    Jenks,  P.  J.,  Mills,  Putnam,  Bhickmar  and  KeUy,  JJ.,  concur. 

Anobi^  Cantonb,  as  Administrator,  etc,  of  Josbph  Cantons,  Deceased, 
Respondent,  v.  Walkbb  D.  Hines,  as  Director-General  of  Railroads, 
Appellant. —  Order  reversed,  on  authority  of  Bold  v.  Cuehing  (184  App.  Div. 
956),  and  verdict  reinstated,  with  costs.  No  opinion.  Mills,  Putnam, 
Blackmar  and  KeUy,  JJ.,  concur;  Rich,  J.,  not  voting.  ^^ 

Chablbs  a.  Cole,  Respondent,  v.  Wtkaqtl  Homes,  Incobpobatbd, 
Defendant,  Impleaded  with  Wtkagtij  Holdinq  Company,  Inc.,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Mills,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

Pasquale  D*Ambba,  Appellant,  v.  Philip  Rhinei«andbb,  Respondent. — 
Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  denied, 
with  ten  dollars  costs.  This  court  has  akeady  decided  that  the  issues 
in  the  case  are  not  the  subject  of  compulsory  reference  of  the  issues.     (193 
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App.  Diy.  905.)    Mills,  Rich,  Blaokmar  and  Jayoox,  JJ.,  eonour;  Kelly,  J., 

dissents. 

IsA  DB  PuBDQB,  Appellant,  V.  Ths  Cirr  of  Nbw  Yoak,  Defoidant, 
Impleaded  with  Frederick  Lobser  &  Co.,  Inc.,  Respondeiit. —  Order 
affirmed,  with  ten  dollars  oosts  and  disbursements.  No  opMnion.  Jenks, 
P.  J.,  Mills,  Putnam  and  Blaokmar,  JJ.,  oonour;  Kelly,  J.,  dissents. 

Ellen  Foster,  Respondent,  y.  Union  Fbrrt  Compant,  Appellant. — 
Jndgrment  and  order  of  the  County  Court  of  Kings  county  unanimously 
affirmed,  with  costs.  No  opinion.  Present — ^Mills,  Rieh^  Putnam, 
Blaokmar  and  Jayoox,  JJ. 

Henrietta  Garlisch,  as  Administratrix,  etc.,  of  Otto  Garlisch, 
Deceased,  Appellant,  v.  New  York,  Ontario  and  Western  Railway  Com- 
pany, Respondent. —  Judgment  and  order  reversed  and  new  trial  granted, 
oosts  to  abide  the  event,  on  the  authority  of  Kavanagk  v.  New  York,  Ontario  dt 
Western  R,  Co.  [196  App.  Div.  384],  decided  herewith.  Rieh,  Blaokmar  and 
Jayoox,  JJ.,  concur;  Mills,  J.,  votes  to  affirm  upon  the  ground  that  the  term 
*'  negligence  "  used  in  the  portion  of  the  charge  criticised  was  intended  to 
include  the  idea  of  proximate  cause,  with  whom  Jenks,  P.  J.,  ooncurs. 

Marie  L.  Gumprbcht,  Respondent,  v.  Annib  M.  Smith,  Appellant. — 
Order  affirmed,  with  ten  doUars  oosts  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Mills,  Putnam,  Blaokmar  and  Kelly,  JJ.,  oonour. 

Augusta  H.  Hbssler,  Respondent,  v.  John  Hbssler,  Appellant. —  In 
view  of  plaintiff's  departure  from  her  home  on  February  9,  1921,  the  order 
is  modified  so  as  to  deny  her  alimony.  Counsel  fee  is  reduced  to  fifty  dollars. 
Otherwise  the  order  is  affirmed,  without  costs.  Jenks,  P.  J.,  Mifls,  Putnam, 
Blackmar  and  Kelly,  JJ.,  concur. 

Historical  Press  Association,  Respondent,  v.  Anita  Arabe  Hart, 
Appellant. —  We  cannot  decide  the  question  of  jurisdiction  raised  by  defend- 
ant's answer  upon  affidavits.  The  question  as  to  whether  she  resided  in 
New  York  county  or  Nassau  county  is  one  of  the  issues  for  trial  in  the 
action.  We  think  that  under  the  circumstances  the  defendant  should  have 
her  day  in  court,  notwithstanding  the  default  on  the  order  of  October  8,  1920. 
[193  App.  Div.  956;  196  id.  904.1  The  order  is  reversed,  the  default  opened 
and  the  judgment  set  aside  on  condition  that  defendant  pay  to  plaintiff's 
attorney  the  sum  of  SlOO  within  ten  days.  In  default  of  such  payment  the 
order  is  affirmed,  with  ten  dollars  costs  and  disbursements.  Jenks,  P.  J., 
Mills,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

Harrt  Hitchinq,  Respondent,  v.  George  N.  Robinson,  Api)ellant. 
(Appeal  No.  1.) —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.     Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

James  Ihbrie  and  Others,  as  Copartners,  Doing  Business  under  the 
Firm  Name  and  Style  of  Imbrie  Sb  Co.,  Respondents,  v.  D.  Naqase  Sb 
Co.,  Ltd.,  Appellant.  (Appeal  No.  1.)  —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements,  on  the  authority  of  Tnibrie  v.  Nagaee  &  Co,, 
Ltd,,  No.  »  [196  App.  Div.  3801,  decided  herewith.  Jenks,  P.  J.,  Mills, 
Rich,  Kelly  and  Jaycox,  JJ.,  concur. 

In  the  Matter  of  the  Appraisal  of  the  Estate  of  William  D.  Bttrnham, 
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Deoeaaed,  under  the  Acta  in  Relation  to  the  Taxable  Transfers  of  Property. 

ThB   CoMPTBOUUBn  OF  THB   StATB   OF  NbW  ToBK,   AppeLUuit;    JOSBPH   D. 

ToMiJNSON  and  Others,  as  Szeoutors,  etc.,  of  William  D.  Bubnham, 
Deceased,  Respondents. —  Order  of  the  Surrogate's  Court  of  Westchester 
county  afiftrmed,  with  costs,  on  the  opinion  of  Surrogate  Slater.  [Rei>orted 
in  112  Misc.  Rep.  560.]  Jenks,  P.  J.,  Mills,  Putnam,  Blaokmar  and 
Kelly,  JJ.,  concur. 

In  the  Matter  of  an  Application  for  the  Commitment  of  Sadib  Evans, 
an  Alleged  Mentally  D^ective  Person,  Appellant.  Hblbn  A.  Cobb, 
Superintendent  of  the  New  York  State  Reformatory  for  Women,  Respond- 
ent.—  Order  of  the  County  Court  of  Westchester  county  al&rmed,  without 
costs.    No  opinion.    Mills,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

In  the  Matter  of  the  Judicial  Accounting  of  Rowland  Milbb,  Respondent, 
as  Sole  Surviving  Trustee  under  the  Will  of  John  P.  Flbbt,  Deceased. 
Elbbbt  a.  Flbbt,  Appellant. —  The  decree  of  the  Surrogate's  Court  of 
Suffolk  county  Is  modified  by  providing  that  the  2d  clause  of  the  will 
does  not  constitute  an  express  trust,  but  that  the  duty  cast  upon  the  trustees 
by  that  clause  can  be  exercised  under  a  power  in  trust,  and  the  effect  is  to 
vest  in  the  wife  and  children  living  at  the  time  of  testator's  death  as  joint 
tenants  a  life  estate  until  the  youngest  child  living  at  testator's  death  reaches 
the  age  of  twenty-one  years;  and  as  so  modified  the  decree  is  affirmed,  with 
costs  of  the  appeal  to  all  the  i>arties  who  have  appeared  separately,  payable 
out  of  the  estate.  Jenks,  P,  J.,  Rich,  Putnam,  Blaokmar  and  Jaycox,  JJ., 
concur. 

Nbbtob  L.  Jonbb,  Respondent,  v.  Rotal  L.  Sidnam,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  MiUs,  Rich,  Blaokmar,  Kelly  and  Jaycox,  JJ. 

Langdon  Holding  Cobpobation,  Respondent,  v.  Emanubl  Mbhl, 
Appellant. —  Appeal  dismissed  by  default,  with  ten  dollars  costs  and  disburse- 
ments.   Mills,  Putnam,  Blackmar,  Kelly  and  Jaycox,  JJ.,  concur. 

Hblbn  Laufbb,  Appellant,  v.  Abthub  M.  Fbankbl,  Respondent. — 
Judgment  of  the  Appellate  Term  affirmed,  with  costs.  No  opinion.  Jenks, 
P.  J.,  Rich,  Blaokmar  and  Jaycox,  JJ.,  concur;  Putnam,  J.,  dissents. 

Abbahah  Lai7fbb,  Appellant,  v.  Abthub  M.  Fbankbl,  Respondent. — 
Judgment  of  the  Appellate  Term  affirmed,  with  costs.  No  opinion.  Jenks, 
P.  J.,  Rich,  Blackmar  and  Jaycox,  JJ.,  concur;  Putnam,  J.,  dissents. 

Bbnjamin  Lyons,  as  Executor,  etc.,  of  Philip  Lyons,  Deceased,  Respond- 
ent, V.  The  City  of  New  Yobk,  Appellant. —  Order  reversed  and  verdict 
reinstated,  with  costs  to  the  appellant.  On  the  evidence  in  this  case  we 
are  of  opinion  that  it  cannot  be  said  as  matter  of  law  that  the  compensatory 
damages  assessed  by  the  jury  were  insufficient.  Blackmar,  Kelly  and 
Jaycox,  JJ.,  concur;  Mills,  J.,  votes  to  affirm;  Rich,  J.,  not  voting. 

Chablbs  a.  Pbck,  Respondent,  v.  Thomas  S.  Bainbs,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and  Jaycox,  JJ.,  concur. 

SAMI7BL  Pbltz,  Appellant,  v.  Nathan  Robbnbbbg,  Respondent. — 
Without  deciding  whether  after  October  1,  1920,  a  suit  in  equity  would  lie 


Digitized  by 


Googk 


950  Casbs  RspoRTia)  with  Brief  Syllabi. 

Second  Department,  April,  1901.  [VoL  196 

by  a  landlord  to  enforce  spedfio  performanoe  at  a  covenant  to  surrender 
and  vacate  dwelling  property  in  New  York  oity,  the  subsequent  deposit 
of  the  rent  after  proceedings  in  the  Municipal  Court  renders  it  unconscionable 
to  continue  to  urge  other  aeowtity  for  such  vent  in  this  equity  proceeding. 
Therefore,  this  appeal  is  dismissed,  but  without  costs.  Jenks,  P.  J.,  Mills, 
Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

Charles  J.  Perrt  and  Another,  Doing  Business  as  C.  J.  Perrt  Sb  Son, 
Respondents,  v.  Russell  Frazer  Wire  Company,  Appellant. —  Plaintiffs 
sued  the  buyer  for  damages  for  canceling  an  executory  contract  after  part 
performance.  The  complaint  states  in  substance  that  defendant  refused 
to  permit  plaintiffs  to  perform  any  more  work  because  it  refused  to  pay  the 
agreed  prices,  that  plaintiffs  have  performed  and  are  ready  and  willing  to 
carry  out  the  conditions  of  the  contract,  and  have  not  done  anything  to 
breach  it  or  to  interfere  with  its  performanoe.  One  basis  for  the  demurrer 
is  that  the  complaint  did  not  allege  that  plaintiflii  had  '*  duly  "  performed 
under  section  533  of  the  Code  of  Civil  Procedure.  Where  the  buyer  can- 
cels the  contract,  or  otherwise  prevents  full  performanoe,  an  averment  of 
due  performance  is  bad.  (Oakley  v.  Morion,  11  N.  Y.  25.)  The  refusal  to 
go  on,  or  the  explanation  why  there  has  not  been  fuU  performanoe,  should 
be  set  forth,  so  as  to  admit  evidence  of  the  buyer's  breach,  or  his  waiver. 
(Weeks  v.  G*Brien,  141  N.  Y.  199.)  This  complaint,  therefore,  was  enturely 
correct.  The  order  of  the  County  Court  of  Kings  county  denying  defendant's 
motion  for  judgment  on  the  pleadings  is,  therefore,  affirmed,  with  ten  dollars 
costs  and  disbursements.  Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and  KeUy, 
JJ.,  concur. 

The  People  op  the  State  op  New  York,  Respondent,  v.  Vincent 
Armellino,  Appellant. —  Whfle  we  regard  as  regrettable  the  long  cross- 
examination  of  the  defendant  by  the  presiding  judge,  indicating  the  judge's 
personal  disbelief  of  defendant's  testimony  upon  the  vital  point  in  the  ease, 
and  also  the  personal  conviction  of  defendant's  guilt,  we  conclude  that  the 
evidence  is  so  overwhelming  in  its  demonstration  of  defendant's  guilt 
that  it  is  our  duty  to  affirm  the  judgment  upon  the  ground  that  we  are 
compelled  to  conclude  that  really  defendant  was  not  prejudiced  by  that 
incident.  Judgment  of  conviction  of  the  County  Court  of  Kings  county 
affirmed.    Mills,  Rich,  Putnam,  Blackmar  and  KeUy,  JJ.,  concur. 

The  People  op  the  State  op  New  York,  Respondent,  v.  John  O'Hara, 
Appellant. —  Judgment  of  conviction  of  the  Court  of  Special  Sessions  reversed 
and  new  trial  ordered,  on  authority  of  People  v.  Pecoraro  (177  App.  Div. 
803;  affd.,  221  N.  Y.  662).  Mills,  Rich,  Putnam,  Blackmar  and  Jaycox,  JJ., 
concur. 

The  People  op  the  State  op  New  York,  Respondent,  v.  Michael 
Russell,  Ajypellant,  Impleaded  with  Michael  Cahill,  Defendant. — 
Reargament  ordered,  and  case  -set  down  for  the  first  Tuesday  of  the  May 
term.    Jenks,  P.  J.,  Rich,  Putnam,  Blackmar  and  Jaycox,  JJ.,  concur. 

Patrick  Reilly,  Respondent,  v.  John  Cblla  and  The  Ossining  Produce 
Company,  Appellants. —  Judgment  and  order  reversed,  and  complaint 
dismissed,  with  costs,  upon  the  ground  that  plaintiff  was  chargeable  with 
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contributory  nagligence  as  matter  of  law,  (Knapp  v.  Barrett,  216  N.  T. 
226,  231.)  Mills,  Bioh,  Kelly  and  Jayeox,  JJ.,  concur;  Blackmar,  J., 
dissents  upon  the  following  grounds:  The  decedent  was  not  crossing  the 
street,  but  passing  around  an  obstruction  on  the  left-hand  side  of  the  roadway; 
the  defendant's  car  came  behind  him  and  ran  him  down.  The  obligation 
that  pedestrians  entering  the  roadway  must  look  for  apjx'oaching  vehicles 
or  be  chargeable  with  contributory  negligence  as  matter  of  law,  is  apphoable 
only  to  cases  where  they  should  anticipate  danger  tr^m  approaching  vehicles; 
that  under  the  circumstances  of  the  case  decedent  was  not  as  matter  of 
law  chargeable  with  contributory  negligence  becavse  he  did  not  anticipate 
that  a  vehicle  would  be  following  him  on  the  wrong  side  of  the  highway* 

BjBRNARDiNA  RoBSRTo,  as  Administratrix,  etc.,  of  Obnbroso  Roberto, 
Deceased,  Respondent,  v.  John  F.  Schmadjbke,  Inc.,  Appellant. —  Order 
affirmed,  without  costs.  No  opinion.  Jenks,  P.  J.,  ^Mills,  Putnam,  Blackmar 
and  Kelly,  JJ.,  concur. 

Thbrssa  Roberts,  Respondent,  v.  Harrt  Corbero,  Appellant. — 
Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event,  unless  plaintiff  within  twenty  days  stipulate  to  reduce 
the  verdict  to  the  sum  of  $2,500,  and  modify  the  judgment  accordingly; 
in  which  event  the  judgment  as  so  modified  and  the  order  are  unanimously 
affirmed,  without  costs.  Mills,  Rich,  Putnam,  Blackmar  and  Kelly,  JJ., 
concur. 

Norman  Rockwell*  Respondent,  v.  Wtxagtl  Homes,  Inc.,  Defendantr 
Impleaded  with  Wykagyl  Holding  Company,  Inc.,  Appellant. —  Orde, 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Mills^ 
Rich,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

Lena  Vogelsang,  Respondent,  v.  Christian,  Vooblsang,  Api)ellant- — 
Interlocutory  judgment  affirmed,  with  costs.  No  opinion.  Mills,  Rich, 
Putnam  and  Blackmar,  JJ.,  concur;  Kelly,  J.,  dissents. 

Westchester  Trust  Company,  Appellant,  v»  Mary  E.  Holices, 
Respondent. —  Order  of  the  County  Court  of  Westchester  county  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Mills,  Rich,  Black- 
mar, Kelly  and  Jayeox,  JJ.,  concur. 

Gerald  M.  Wildes,  Respondent,  v.  American  Corporation  jfor  Inter- 
national Commerce,  Inc.,  a  Domestic  Corporation,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J. , 
Mills,  Putnam,  Blackmar  and  Kelly,  JJ.,  concur. 

Wykagyl  Construction  Co.,  Inc,  Appellant,  v.  MacBban  &  Huerstbl, 
Inc.,  Respondent. —  Order  reversed,  with  ten  dollars  costs  and  disburse-; 
ments,  and  motion  denied,  with  ten  dollars  costs,  upon  authority  of  Updike  v. 
Mace  (156  App.  Div.  381).  Jenks,  P.  J.,  Mills,  Putnam,  Blackmar  and 
Kelly,  JJ.,  concur. 

William  Brune,  Appellant,  v.  Wilhelmina  K.  Vom  Lbhn,  Resjxxident. — 
Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied.  Blackmar,  P.  J., 
Rich,  Putnam  and  Jayeox,  J  J.,  concur;  Mills,  J.,  not  voting. 

Bird  8.  Colbr,  as  Commissioner  of  Public  Welfare  of  the  City  of  New 
York,  on  Complaint  of  Mary  Casabianca,  Respondent,  v.  Savbrio  Sala^ 
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Appellant. —  Motion  denied  on  condition  that  appellant  perfect  the  appeal, 
place  the  case  on  the  calendar  of  the  May  term  and  be  ready  for  argument 
when  reached;  otherwise,  motion  granted,  with  ten  dollars  costs.  Present  — 
Blackmar,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ. 

In  the  Matter  of  Acquiring  Title  by  the  Citt  of  Nbw  York,  etc 
Westerly  Side  of  Egbert  Avenue,  Northerly  Side  of  Saw  Mill  Road  and 
Easterly  Side  of  Manor  Road,  Borough  of  Richmond,  etc.  Application 
of  Elibe  U.  Qarlochs,  etc. —  Matter  referred  to  the  Hon.  Lester  W.  Clark, 
official  referee,  to  hear  and  report  to  this  court,  upon  notice  to  all  parties 
in  interest.  Present — Blackmar,  P.  J.,  MiHs,  Putnam,  Kelly  and  Jay- 
cox,  JJ. 

In  the  Matter  of  the  Application  of  Minnie  Dotle  for  the  Appointment 
of  a  Committee  of  the  Person  and  Property  of  Daniel  O'Connor,  an  Alleged 
Incompetent  Person,  Respondent,  v.  Annie  Ltman,  as  Committee  of  the 
Person  and  Property  of  Daniel  O'Connor,  etc.,  and  Minnie  Dctlb. — 
Motion  for  leave  to  appeal  to  the  Court  of  Appeals  granted.  Present  — 
Blackmar,  P.  J.,  Mills,  Putnam,  Kelly  and  Jayeox,  JJ.  Settle  order  upon 
notice. 

In  the  Matter  of  the  Petition  of  Attgusta  H.  Sperrt  to  Revoke  the 
Letters  Testamentary  Heretofore  Issued  to  Charles  H.  Corbett,  as 
Executor,  etc. —  Motion  denied  on  condition  that  appellant  pay  ten  dollars 
costs  of  the  motion  within  ten  days;  otherwise,  motion  granted.  Present  — 
Blackmar,  P.  J.,  Mills,  Putnam,  Kelly  and  Jayoox,  JJ. 

Charles  W.  Sherwood,  Appellant,  v.  Thomas  E.  Covfet,  Respondent. — 
Motion  for  reargument  denied,  without  costs.  Present  —  Blackmar,  P.  J., 
Mills,  Putnam,  Kelly  and  Jayeox,  JJ. 

Emil  J.  Stehli,  Appellant,  v.  Town  of  Oyster  Bat,  Respondent. — 
Motion  granted,  without  costs,  on  condition  that  appellant  perfect  the 
appeal,  place  the  case  on  the  calendar  for  the  June  term,  and  be  ready  for 
argument  when  reached;  otherwise,  motion  denied,  with  ten  dollars  costs. 
Present  —  Blackmar,  P.  J.,  Mills,  Putnam,  Kelly  and  Jayeox,  JJ. 

Sunrise  Storage  and  Warehouse  Corporation,  Respondent,  v.  New 
YoBX  Central  Railroad  Company,  Appellant. —  Motion  denied,  but  stay 
continued  for  thirty  days  to  afford  opportunity  to  apply  to  the  Court  of 
Appeals.    Present  —  Blackmar,  P.  J.,  Mills,  Putnam,  Kelly  and  Jayeox,  J  J. 

The  City  of  New  York,  Respondent,  v.  Federal  Holding  Compant 
and  Others,  Defendants,  Impleaded  with  Sacharo  Rubens,  Appellant. — 
Order  afflnned,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Blackmar,  P.  J.,  MiUs,  Putnam,  Kelly  and  Jayeox,  JJ.,  concur. 

Rocco  CoLciANO,  Respondent,  v.  Morse  &  Burt  Co.,  Inc.,  and 
Mannss  F.  Lipski,  Appellants. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Blackmar,  P.  J.,  Mills,  Rich,  Kelly  and 
Jayeox,  JJ.,  concur. 

EinLY  Davies,  Respondent,  v.  Hubert  A.  Jaggbr  and  The  Villags 
OF  Southampton,  Appellants. —  Judgment  and  order  unanimously  affirmed, 
with  costs.  No  opinion.  Present  —  Blackmar,  P.  J.,  Mills,  Rich,  Kelly 
and  Jayeox,  JJ. 
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Dennis  J.  Galbraith,  Appellant,  v.  Chvbch  ot  ths  Sacred  Hbabt, 
Respondent. —  Order  setting  aside  verdict  and  granting  new  trial  unanimoiuly 
affirmed,  with  costs.  No  opinion.  Ptesent  —  Blaokmar,  P.  J.,  Mills,  Rich, 
Putnam  and  Kelly,  JJ. 

Ethel  Gislett,  Respondent,  y.  Lxndlbt  M.  Gabszson,  as  Receiver  <ji 
the  BnooKLTN  Hbiqhts  Raiuioad  Compant,  Appellant. —  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Blaokmar,  P.  J.,  Rich  and  Putnam, 
JJ.,  concur;  Mills  and  Kelly,  JJ.,  dissent  upon  the  ground  that  the  court 
erred  in  declining  to  charge  the  first  and  third  requests  made  by  defendant's 
counsel. 

WiLUAH  GoDNicjc,  as  Trustee  in  Bankruptcy  of  Louis  Foqsl,  Bankrupt, 
Respondent,  v.  Jacob  Hornbtein,  Appellant. —  The  covenant  to  return 
the  cash  consideration  for  this  sublease  in  case  that  within  ninety  days  the 
paramount  lease  should  be  canceled  was  definite,  plain  and  free  from 
ambiguity.  Plaintiff  was  rightly  adjudged  reimbursement  of  the  sum  which 
the  bankrupt  had  advanced  on  the  agreement  for  its  return  if  the  original 
lease  should  be  terminated  by  action  of  the  original  lessor.  Parol  evidence 
was  rightfully  excluded.  (GM  v.  Ross,  195  App.  Div.  721.)  The  pleadings 
and  testimony  made  no  pretense  of  mutual  mistake  as  a  ground  to  reform 
the  instrument.  The  judgment  and  order  are,  therefore,  unanimously 
affirmed,  with  costs.  Present  —  Blaokmar,  P.  J.,  Mills,  Rich,  Putnam  and 
Jaycoz,  JJ. 

Gore  Abrocrait  Construction  Compant,  Respondent,  v.  Aeromarine 
Plane  &  Motor  Co.,  Appellant. —  Judgment  and  order  unanimously 
affirmed,  with  costs.  No  opinion.  Present  —  Blaokmar,  P.  J.,  Mills,  Rich, 
Putnam  and  Kelly,  JJ. 

In  the  Matter  of  Supplementary  Proceedings.  .  Jacob  Adler,  Respondent, 
V.  First  American  Poui/trt  Corporation,  Defendant,  Impleaded  with 
Boris  Taitb,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Blaokmar,  P.  J.,  Mills,  Putnam,  Kelly  and 
Jaycox,  JJ.,  concur. 

In  the  Matter  of  the  Petition  of  James  Cowan,  Appellant,  to  Render 
and  Settle  His  Account  as  Executor  of  Theodore  Von  i>sr  Luhe,  Deceased. 
Jennie  Carruthers,  Respondent. —  Decree  of  the  Surrogate's  Court  of 
Queens  county  affirmed,  with  costs  to  the  claimant  payable  out  of  the  estate. 
No  opinion.    Blackmar,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ.,  concur. 

In  the  Matter  of  the  Application  of  Wilbur  Shute,  as  President  of 
Local  Union  No.  390,  Appellant,  for  a  Writ  of  Mandamus,  v.  The  United 
Association  of  Plumbers  and  Steamfitterb  of  United  States  and 
Canada,  Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Blackmar,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ., 
concur. 

«toHN  K.  Jones  and  Others,  Respondents,  v.  New  York,  Westchester 
AND   Boston    Railway    Company,    Appellant. —  Judgment   unanimously 
affirmed,   with   costs.    No   opinion.    P^resent  —  Blackmar,   P.   J.,   Mills, 
Rich,  Putnam  and  Kelly,  JJ. 
*  William  H.  Kinneary,  Respondent,  v.  Irene  E.  Parrett  and  Others, 
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Defendants,  Impleaded  with  Clinton  Trading  Corporation,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Blaokmar,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ. 

Nathan  Levine,  Respondent,  v.  Morris  Bolnik  and  Nathan  Mendel- 
BON,  Appellants. —  Judgment  and  order  of  the  City  Court  of  New  Rochelle 
reversed  and  complaint  dismissed  as  to  defendant  Mendelson,  without 
costs,  but  unanimously  affirmed  as  to  defendant  Bolnik,  with  costs.  No 
opinion.    Blackmar,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ.,  concur. 

John  McNultt,  an  Infant,  by  Lucy  McNitltt,  His  Guardian  ad  Litem, 
Respondent,  v.  Willett  I.  Wagner,  by  Willett  L,  Wagner,  His  Guardian 
ad  Litem,  Appellant. —  Judgrment  and  order  of  the  County  Court  of  Kings 
county  unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Black- 
mar,  P.  J.,  MiUs,  Rich,  Putnam  and  Kelly,  J  J. 

New  York  Consoudated  Railroad  Company,  Respondent,  v.  The 
City  op  New  York,  Appellant. —  Judgment  unanimously  affirmed  upon 
reai^rument,  with  costs.  No  opinion.  Present  —  Blackmar,  P.  J.,  Mills, 
Putnam,  Kelly  and  Jaycox,  JJ.     [See  193  App.  Div.  903;  196  id.  903.] 

The  People  op  the  State  op  New  York,  Respondent,  v.  Henry  Gold, 
Appellant. —  Judgment  of  conviction  of  the  Court  of  Special  Sessions  affirmed. 
No  opinion.    Blackmar,  P.  J.,  Mills,  Rich,  Putnam  and  Jaycox,  JJ.,  concur. 

The  People  op  the  State  op  New  York  ex  rel.  Adeline  Palmer, 
Appellant,  v.  Harry  Wolkopp,  Respondent. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Blackmar,  P.  J.,  Mills, 
Rich,  Putnam  and  Kelly,  JJ.,  concur. 

Elon  S.  Rogers,  Respondent,  v.  Lottie  Remsen  Snodgrass,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Blackmar,  P.  J., -Mills,  Rich,  Putnam  and  Kelly,  J  J. 

Emil  J.  Stehli,  Appellant,  v.  Town  op  Oyster  Bay,  Respondent. — 
Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  denied, 
with  ten  dollars  costs.  Although  there  might  have  been  sufficient  ground 
for  permitting  defendant  to  withdraw  the  concession  on  a  timely  motion 
for  that  relief,  and  without  passing  on  the  importance  of  the  change  in 
the  record,  we  think  plaintiff  is  entitled  to  hava  the  appeal  heard  upon  the 
record  exactly  as  it  was  before  the  trial  court  when  the  judgment  was 
rendered.    Blackmar,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ.,  concur. 

-Charles   J.    Stiller,    Appellant,    v.    Edwin   J.    Lucas,    Respondent, 
Impleaded  with   Edward   Hunter,   Defendant. —  The   appeal   from    the 
judgment  of  the  City  Court  of  Mount  Vernon  dismissed,  without  costs. 
Appeals  from  judgments  of  the  City  Court,  where  the  amount  is  less  than 
$200,  must  be  to  the  County  Court  under  the  city  charter  (Laws  of  1892, 
chap.  182,  $114).    Upon  the  appeal  by  plaintiff  from  the  order  of  the  County 
Court  reversing  the  judgment  of  the  City  Court,  entered  on  the  verdict 
of  a  jury,  and  granting  a  new  trial,  we  are  of  opinion  that  the  evidence 
presented  a  question  of  ^aot  as  to  the  employment  of  plaintiff  by  defendant 
Lucas,  and  that  it  cannot  be  said  as  matter  of  law  that  the  verdict  was 
contrary  to  the  evidence.     Order  of  the  County  Court  of  Westchester 
county  reversed,  and  verdict  and  judgment  thereon  of  the  City  Court  of 
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Mount  Vernon  unanimously  reinstated,  with  costs.  Present  —  Blackmar, 
P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ. 

EuzABETH  Sweeney,  as  Administratrix,  etc.,  of  Gborgi:  Fbancis 
Sweeney,  Deceased,  Respondent,  v.  New  Yobk  Central  Railroad 
Company,  Appellant. —  Judgment  and  order  unanimously  afi&rmed,  with 
costs.  No  opinion.  Present  —  Blackmar,  P.  J.,  Mills,  Rich,  Putnam  and 
KeUy,  JJ. 

Mary  E.  Warren,  Respondent,  v.  William  G.  Warrbn  and  Another, 
Appellants. —  Judgment  and  order  reversed,  and  new  trial  granted,  with 
costs  to  abide  the  event,  upon  the  ground  that  the  verdict  of  the  jury  upon 
the  issues  submitted  was  against  the  weight  of  the  evidence.  Blackmar,  P.  J., 
Mills,  Rich,  Putnam  and  Kelly,  JJ,,  concur. 

Zenas  Warren,  Respondent,  v.  Edward  J.  Burlingham,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Blackmar,  P.  J.,  Mills,  Rich,  Putnam  and  KeUy,  JJ. 

Samuel  Zurich,  Appellant,  v.  Brooklyn  Heightb  Railroad  Company, 
Respondent. —  Judgment  and  order  unanimously  affirmed,  with  costs. 
No  opinion.    Present  —  Blackmar,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ. 

Deeisians  hy  the  Presiding  Justice  on  Application  to  Appeal  from  the  Appellate 

Term. 

Charles  M.  Hall,  Respondent,  v.  Leonard  Porter  and  William  H. 
Harden,  Copartners,  etc..  Appellants. —  Motion  granted,  without  costs, 
on  condition  that  the  motion  for  leave  to  appeal  from  the  Appellate  Term 
be  submitted  on  or  before  April  15,  1921. 

Charles  M.  Hall,  Respondent,  v,  Leonard  Porter  and  William  H. 
Harden,  Partners,  etc.,  Appellants. —  Application  denied,  without  costs. 
(See  Handy  v.  BiUler,  183  App.  Div.  359.) 


First  Department,  May,  1921. 

Max  E.  Klbin,  Respondent,  v.  William  J.  Smith,  Appellant. 

Appeal  —  motion  for  reargument  —  motion  papers  stricken  from  files  because 
impertinent  and  disrespectful  to  court  —  attorney  censured  and  reprimanded. 

Motion  for  reargument  of  appeal  from  judgment  and  order  of  the  Supreme 
Court,  New  York  county.     (See  195  App.  Div.  870.) 

Per  Curiam:  The  motion  papers  submitted  by  Jay  A,  Gilman  and 
Isidor  Enselman,  as  counsel  for  the  plaintiff,  are  impertinent  and  dis* 
respectful  to  the  court.  They  will,  therefore,  be  ordered  stricken  from  the 
files  of  the  court,  and  the  two  attorneys  above  named  are  censured  and 
reprimanded  for  their  contumacious  conduct.  The  motion  for  a  reargument 
is  denied,  with  ten  dollars  costs,  to  be  paid  by  the  attorneys  personally. 
Present  —  Clarke,  P'.  J.,  Laughlin,  Dowling,  Merrell  and  Qreenbaum,  J  J. 
Motion  denied,  with  ten  dollars  costs  to  be  paid  by  the  attorneys  per- 
sonally, and  the  moving  papers  stricken  from  the  files  of  the  court. 
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John  W.  Hbath  and  Others  v.  Santa  Lucia  Cohpant,  S.  A.,  and 
Others. —  Motion  denied.  FMsent  —  Dowling,  Laughlin,  Page,  MetreQ 
and  Qreenbaum,  JJ. 

In  the  Matter  of  Fbbdbbzck  Gbbrabd^  Deceased. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs,  unless  appellant's  points  are  filed  on 
or  before  May  10,  1921.  Plreeent  —  Clarke,  P.  J.,  Langhlin,  Dowllng, 
Merrell  and  Greenbaum,  JJ. 

EDMtmD  A.  FxTNKB  Y.  Mbtropoutan  Distbibtttobs,  Inc. —  Motion 
denied,  with  ten  dollars  costs,  and  stay  vacated.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Simon  Gulack  v.  Isaac  O.  Schiff  and  Others. —  Motion  denied,  with 
ten  dollars  costs,  and  stay  vacated.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Merrell  and  Greenbaum,  JJ. 

Simon  Gitlack  v.  Isaac  O.  Schiff  and  Others. —  Motion  denied,  with 
ten  dollars  costs,  and  stay  vacated.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Merrell  and  Greenbaum,  JJ. 

Matal  Rbaltt  Company,  Appellant,  v.  Fleabm  Rbalty  Corporation 
and  Others,  Respondents. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Merrell  and  Greenbaum,  JJ. 

Kaitfhbrb  &  Co.,  Respondent,  v.  S.  L.  Van  Nibbop  &  Co.'s  Handbl 
Maatschappij,  Appellant. —  Order  affirmed,  with  ten  doUan  costs  and 
disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Do^ding, 
Merrell  and  Greenbaum,  JJ. 

Thb  Pbopub  of  thb  Statb  of  Nbw  York  ex  rel.  Abraham  M.  Ayerbtt, 
Respondent,  v.  Birdib  Avbrbtt,  Appellant. —  Order  affirmed,  without 
costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell 
and  Ghreenbaum,  JJ. 

Sni/rzBR  &  Chambbb,  Inc.,  Appellant,  v.  Intbrcontinbntal  Con- 
struction Corporation  and  Others,  Respondents. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J.« 
Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Frbd  B.  Warren,  Appellant,  v.  Abbociatbd  Producbbs,  Inc.,  Respond- 
ent.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.  Present  —  Clarke,  P.  J.,  Tjaiighlin,  Dowling,  Merrell  and  Green- 
baum, JJ. 

Thb  Pboplb  of  thb  State  of  Nbw  York  ez  rel.  Jane  Smith,  Respondent, 
V.  Edqar  G.  Smith,  Appellant. —  Orders  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Pfesent  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Merrell  and  Greenbaum,  JJ. 

Morris  Broat,  an  Infant,  by  Abraham  Broat,  His  Guardian  ad  litem. 
Respondent,  v.  Coca-Cola  Bottuno  Company  of  New  York,  Inc., 
Appellant. —  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Abraham  Prilups,  Respondent,  v.  Kano  Realty  Company,  Inc., 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements;  the 
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date  for  tbe  «nuiiiii»tum  to  prooeed  to  be  fixed  in  the  order.  No  opinion. 
Settle  order  on  notice.  Present  —  Clarke,  P.  J.>  Langrhlin,  DowKng, 
Merrell  and  Qreenbaum,  JJ. 

Grat-Andbbwb  Corporation,  Respondent,  v.  Lbasb  Bros.  Motor 
Co.,  Inc.,  and  Another,  Appellants. —  Order  aiBrmed,  with  ten  doUare 
costs  and  dbbursements;  the  date  for  the  examination  to  proceed  to  be 
fixed  in  the  order.  No  opinion.  Settle  order  on  notice.  Present  —  Clarke, 
P.  J.,  LaugUin,  Dowling,  Menell  and  Greenbaum,  JJ. 

Harrt  W.  Corbin,  Appellant,  v.  Mas  M.  Corbin,  Respondent. —  Order 
modified  as  stated  in  order  and  as  so  modified  affirmed,  without  costs.  No 
opinion.  Preaant  —  Clarke,  P.  J.,  Tiaiighlin,  Dowling,  Merrell  and  Green- 
baum, JJ. 

PuNNBTiiVAiaA  Brake  Bbam  Co.,  Respondent,  r.  Wiluam  H.  Waucbr, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Menrell  and  Green- 
baum, JJ. 

Hblbn  Fat  Patbrno,  Respondent,  v.  Francis  8.  Patbrno,  Appellant. — 
Order  modified  as  stated  in  order  and  as  so  modified  affirmed,  without 
costs.  No  oiMnion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell 
and  Greenbaum,  JJ. 

EsTBLLB  Carroll,  Respondent,  v.  Habrt  Carroll,  Appellant. —  Order 
modified  by  reducing  counsel  fee  to  9500  and  as  so  modified  affirmed,  without 
costs.  No  opinion.  Present  —  Clarke,  P.  J.,  T<aughlin,  Dowling,  Merrell 
and  Greenbaum,  JJ. 

J.  Aron  a  Co.,  Ino.,  Respondent,  v.  Thb  Pzbrcb  Company,  Appellant. 
—  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion 
granted,  with  ten  dollars  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlm,  Dowling,  Menell  and  Greenbaum,  JJ. 

Guaranty  Trvbt  Coicpant  of  Nbw  Tors,  Appellant,  Respondent,  v. 
Postal  Lifb  Insurancb  Company,  Respondent,  Appellant. —  Order  so  far 
as  appealed  from  by  defendant  modified  by  providing  that  the  original 
order  for  examination  be  modified  by  striking  out  the  paragraph  thereof 
numbered  "  7;"  and  so  far  as  appealed  from  by  the  plaintiff  reversed,  but 
the  order  for  examination  in  so  far  as  it  requires  tl^  production  of  records 
and  papers  is  limited  to  those  relating  to  defendant's  action  on  plaintiff's 
request  for  its  consent  to  sublet  the  premises.  No  costs  to  either  party  on 
these  appeals.  The  date  for  the  examination  to  proceed  to  be  fixed  in  the 
order.  No  opinion.  Settle  order  on  notice.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Alfrbb  B.  Adams  and  Another,  Appellants,  v.  Marcbllus  Hartuby 
DoDOB  and  Samubl  F.  Pryor,  Conducting  or  Heretofore  Conducting 
Business  under  the  Name  of  the  Rbmington  Arms-Union  Mbtaluo 
Cartridob  Company,  Respondents. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.  Bill  of  particulars  to  be  served  within  ten  days  from 
service  of  order.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling^ 
Merrell  and  Greenbaum,  JJ. 

Rosa  Fischbr,  Appellant,  v.  Clippord  C.  Fischbr,  Respondent. —  Order 
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modified  by  strikiiig  out  provision  for  trial  of  issue  of  eondo&ation  first, 
and  as  so  modified  affirmed,  with  ten  dollars  costs  and  disbortements  to 
appellant.  No  opinion.  Present  —  Clarke,  P«  J.,  T/uighlin,  DowMng, 
Merrell  and  Greenbanm,  JJ. 

Samubl  Kaknbr,  Appellant,  y.  Htman  Gbrstnbb,  Respondent. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Prw- 
ent  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Nemours  Trading  Corporation,  Respondent,  v.  Alfrbd  C.  Qattnt, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements;  bill 
of  particulars  to  be  served  within  ten  days  from  service  of  order.  No 
opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Menrell  and  Qreen- 
baum,  JJ. 

NsMotjRs  Trading  Corporation,  Respondent,  v.  Alfred  C.  Qaunt, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements;  the 
date  for  the  examination  to  proceed  to  be  fixed  in  the  order.  No  ojMiiioa. 
Settle  order  on  notice.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell 
and  Qreenbaum,  JJ. 

Linda  Miller,  Respondent,  v.  Paul  Prager  and  Others,  Impleaded 
with  Christopher  Schabpbr,  Appellant. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements;  the  date  for  the  examination  to  proceed  to  be 
fixed  in  the  order.  No  opinion.  Settle  order  on  notice.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Merrell  and  Qreenbaum,  JJ. 

Aborn  Steel  Company,  Inc.,  Respondent,  v.  Jisaburo  Takito  and 
Another,  Defendants,  and  Kashiro  S.  Eodama  and  Another,  Appellants, 
Individually  and  as  Copartners,  Doing  Business  under  the  Firm  Name 
and  Style  of  Takito,  Ogawa  &  Co. —  Order  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  denied,  with  leave  to  apply  at  Special  Term 
for  a  commission  on  written  interrogatories.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  MerreU  and  Greenbaam,  JJ. 

Abraham  Block,  Appellant,  v.  Bacon  Coal  Company,  Respondent. — 
Order  reversed,  with  ten  dollars  costs  and  disbursements,  Mid  motion 
denied,  with  ten  dollars  costs,  on  the  authority  of  Anders^m  v.  Ncasau 
Electric  Railroad  Co.  (138  App.  Div.  816).  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

JuuTTs  Gottlieb,  Respondent,  v.  Metropolitan  Life  Inbttrancb 
Company,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments; the  date  for  the  examination  to  proceed  to  be  fixed  in  the  order.  No 
opinion.  Settle  order  on  notice.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Merrell  and  Greenbaum,  JJ. 

Lottie  Polak,  Appellant,  v.  Samttel  Polak,  Respondent. —  Order  modi- 
fied as  stated  in  order  and  as  so  modified  affirmed,  without  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Eva  Stern  v.  Fannie  Bromberg. —  Motion  to  dismiss  appeal  granted, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell 
and  Greenbaum,  JJ. 

S.  Candel  Company,  Inc.,  v.  Abraham  Ratkowsky. —  Motion  to  dis- 
miss appeal  granted,  with  ten  dollars  costs,  unless  appellant  complies  with 
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terms  of  order.    Present  —  Clarke,  P.  J.,  Tiaiighlin,  Dowling,  Merrell  and 
Greenbaum,  JJ. 
Juan  P.  Mttnoz  and  Others  v.  Santiago  Brewing  Company  and  Others. 

—  Motion  to  dismiss  appeal  granted,  with  ten  dollars  oosts.    Present  — 
Clarke,  P.  J.,  Laugfhlin,  DowMng,  Merrell  and  Greenbaum,  JJ. 

Juan  P.  Munoz  and  Others  v.  Santiago  Bbewino  Company  and  Others. 

—  Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs.    Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

In  the  Matter  of  Thomas  J.  Bi^air,  an  Infant. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Merrell  and  Greenbaum,  JJ. 

WiiiUam  W.  Niles  v.  Edwin  B.  Haysns,  Impleaded,  etc — Motion  to 
dismiss  appeal  granted,  with  ten  dollars  costs,  unless  appellant  complies 
with  terms  of  order.  Present  —  Clarke,  P.  J.,  Langhlin,  Dowling,  Merrell 
and  Greenbaum,  JJ. 

The  People  op  the  State  op  New  Tobk  v.  Michael  Sherman. — 
Motion  to  dismiss  appeal  granted.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Merrell  and  Greenbaum,  JJ. 

Sundel  Hyman  v.  Federal  Doll  Manupacturing  Company. —  Motion 
to  dismiss  appeal  granted,  with  ten  dollars  oosts.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Martin  Kenny  v.  Interborough  Bapid  Transit  Company. —  Motioii 
to  dismiss  appeal  denied,  with  ten  dollars  costs.  (See  New  BocheUe  Gas 
Co.  V.  Van  Benschoten,  47  App.  Div.  477.)  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Merrell  and  Greenbaum,  JJ. 

John  Fowler  v.  New  York  Herald  Company. —  Motion  to  dismiss 
appeal  denied.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and 
Greenbaum,  JJ. 

Samuel  Haber  v.  William  J.  Fallon. —  Application  denied,  with  ten 
dollars  oosts  and  stay  vacated.  Order  signed.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Bloom  Brothers  &  Company,  Inc.,  v.  Lease  Brothers  Motor  Com- 
pany, Inc.,  and  Others. —  Application  denied,  with  ten  dollars  costs,  and 
stay  vacated.  Order  signed.  Present  —  Clarke,  P.,  J.,  Laughlin,  Dowling, 
Merrell  and  Greenbaum,  JJ. 

August  H.  Tibmbybr  v.  Mabel  K.  Tibmbyer. —  Motion  denied.  Pres- 
ent —  ClarkB,  P.  J..  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

ALMERiia>o  Portpouo  v.  Harry  Rubin. —  Motion  granted.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

In  the  Matter  of  Sarah  £.  Fernald,  Deceased. —  Motion  granted. 
Piresent  —  Clarke,  P.  J.,  Laughlin,  Dowling^  Merrell  and  Greenbaum,  JJ. 

LoRBNZ  Reich  v.  Albxander  S.  Cochran  and  Others. —  Motion  denied, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  T^nghlin,  Dowling, 
Merrell  and  Greenbaum,  JJ. 

John  W.  Clabx,  Jr.,  v.  Nash  Rookwood. —  Motion  denied,  with  ten 
dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and 
Greenbaum,  JJ. 
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James  Mttrrin  v.  Abchbald  Combolidatibd  Coaii  Gompant  and  Others. 
—  Motion  granted;  questions  certified.  Present  —  Clarke,  P.  J.,  T^wighlin, 
Dowling,  Merrell  and  Qreenbaum,  JJ. 

Amos  E.  Abrbt  and  Others  t.  Db  i<a  Vbrgnb  MAcanni  Compant. — 
Motion  granted.  Settle  order  on  notice.  Pkesent  — >  Clarke,  P.  J.,  Laugh- 
lin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

JoHx  S.  Kedbovskt  v.  Abchbisrop,  sto.,  of  Ritbbian  OBTHonox  Grbek 
Catholic  Chttrch  and  Others. —  Motion  granted  so  far  as  to  permit  reoeiver 
to  file  a  brief  as  amicus  cwtUb,  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Merrell  and  Greenbanm,  JJ. 

Job  Leviton  and  Others  v.  Mollbb  Bobit?. —  Motion  denied,  with  ten 
dollars  costs,  and  stay  vacated.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Merrell  and  Greenbaum,  JJ. 

Ralph  L.  Fullbb  A  Company,  Inc.,  v.  W.  H.  F.  Jobdak,  Jb.,  Ihc. — 
Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  T^nglilin, 
Dowling,  Merrell  and  Greenbaum,  JJ. 

George.  J.  Low  v.  Fbedbbick  M.  Dtbr. —  Motion  denied,  with  ten 
dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and 
Greenbaum,  JJ. 

Batabd  Pboduotb  Company,  Inc.,  v.  D.  C.  Ajn>Baws  A  Company, 
Inc. —  Motion  for  stay  pending  application  for  leave  to  appeal  to  Court 
of  Appeals  granted;  the  application  to  be  made  to  this  court  May  13,  1921. 
Settle  order  on  notice.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Meitell 
and  Greenbaum,  JJ. 

LrrTLBJOHN  &  Bull,  Inc.,  v.  SntoPBiBD  Dbittbch  and  Others. —  Motion 
for  stay  i)ending  application  to  Court  of  Appeals  for  leave  to  appeal  to 
said  court  granted.  Settle  order  on  notice.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Clarence  H.  Vbnnbb,  Appellant,  v.  Ambbican  Tblbpronb  and  Tbia- 
GBAPH  Company  and  Others,  Respondents. —  Judgment  aiBrmed,  with 
costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Lauglilin,  Dowling,  Menell 
and  Greenbaum,  JJ. 

Elizabeth  H.  Kennard,  Appellant,  v.  Wilhblm  P.  Kbnnabd,  Respond- 
ent.—  Judgments  affirmed,  without  costs.  No  opinion.  Present  —  Qarket 
P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbanm,  JJ. 

Alonzo  R.  Pbck  and  Another,  Appellants,  v.  Samttbl  S.  Pbck  and 
Another,  Respondents,  Impleaded  with  Others. —  Judgment  alBimed,  with 
costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell 
and  Greenbaum,  JJ. 

SociETE  BoBDELAisE  Db  Conbbrvbb  A  Pboduits  Aumbntaxbbb,  Appel- 
lant, v.  Wood  &  Sblick,  Respondent. —  Judgment  and  order  afflrmed,  with 
costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell 
and  Greenbaum,  JJ. 

Anna  J.  Smith,  Respondent,  v.  Intbbbobouoh  Rapid  Transit  CoMPAirr, 
Appellant. —  Order  aiSrmed,  with  costs.    No  opinion.    Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 
*  The  Pboplb  of  the  State  of  New  Tork,  Respondent,  v.  Chabi<bb 
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Abate,  Appellant. —  Judgment  and  order  affirmed.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  DowKng,  Merrell  and  Greenbaum,  JJ.;  Merrelland 
"Oreenbaum,  JJ.,  dissenting. 

Brooklyn  Majestic  Theatre  Company,  Respondent,  v.  VrrAORAPH 
Company  op  America,  Appellant. —  Judgment  affirmed,  with  costs.  No 
opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Green- 
baum, JJ.;  Greenbaum,  J.,  dissenting. 

Isaac  Mendelson,  Doing  Business  under  the  Trade  Name  and  Style 
of  Isaac  Mendelson  Co.,  Respondent,  v.  Juuns  G.  Kugelman  and 
Another,  Copartners,  etc.,  Appellants. —  Judgment  and  order  affirmed, 
with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Merrell  and  Greenbaum,  JJ. 

Mandel  Gottesman  and  Another,  Respondents,  v.  Furness,  Withy 
,  A  Company,  Ltd.,  Appellant. —  Judgment  and  order  affirmed,  with  costs. 
No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and 
Greenbaum,  JJ. 

In  the  Matter  of  Acquiring  Title  by  The  City  op  New  York,  Respondent, 
to  Certain  Lands  and  Premises  Situated  on  the  Southerly  Side  of  Jennings 
Street,  between  Union  Avenue  and  Prosi)ect  Avenue,  Twenty-third  Ward, 
Borough  of  The  Bronx,  City  of  New  York,  Duly  Selected  as  a  Site  for 
School  Purposes  According  to  Law.  Pam  Realty  Company,  Appellant. — 
Final  decree  affirmed,  with  costs.  No  opinion.  •  Present  —  Clarke,  P.  J., 
Laughlin,   Dowling,  MerreU  and  Greenbaum,  JJ. 

The  Snare  &  Triest  Company,  Respondent,  v.  The  Globe  Indemnity 
Company,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell 
and  Greenbaum,  JJ. 

In  the  Matter  of  the  Application  of  EIatherine  Fox,  Individually  and 
as  Administratrix  of  the  Estate  of  Albert  M.  Fox,  Deceased,  Respondent, 
for  a  Construction  of  the  Last  Will  and  Testament  of  Kate  Wiswall 
Goodwin,  Deceased.  Floyd  H.  Fox,  Individually  and  as  Administrator, 
etc.,  and  Others,  Appellants. —  Decree  affirmed,  with  costs  to  all  parties 
payable  out  of  the  estate.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Merrell  and  Greenbaum,  JJ. 

Moody  Engineerinq  Co.,  Inc.,  Respondent,  v.  Catalana  db  Gab  y 
Elegtricidad,  8.  A.,  Appellant. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursem^its,  with  leave  to  defendant,  on  payment  of  said  costs  and 
ten  dollars  costs  of  motion  at  Special  Term,  to  apply  at  Special  Term  for 
permission  to  withdraw  demurrer  and  to  answer  upon  making  proof  of 
merits.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell 
and  Greenbaum,  JJ. 

The  People  op  the  State  op  New  York,  Respondent,  v.  Helen 
Lawrence,  Appellant. —  Judgment  affirmed.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Julius  Braunstein,  Respondent,  v.  Abraham  Wolff  and  Others, 
Impleaded  with  Maryland  Casualty  Company  and  Others,  Appellants. — 

App.  Div— Vol.  CXCVI.        61 


Digitized  by 


Googk 


962  Cases  Reported  with  Brief  Syllabi, 

First  Depaxtment,  May,  1921.  [Vol.  196 

Judgment  modified  by  deducting  from  the  amount  adjudged  to  be  a  lien 
the  sum  of  $548  for  extra  work,  reducing  the  recovery  to  $1,950,  with  interest 
thereon  from  January  29,  1916,  and  costs;  and  as  so  modified  affirmed, 
without  costs  of  this  appeal.  No  opinion.  Settle  order  on  notice,  containing 
appropriate  findings  in  accordance  with  this  decision.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Thomas  G.  O'Conner  v.  Edwin  A.  Rafter,  Individually,  etc. —  Motion 
for  stay  denied,  with  ten  dollars  costs,  and  temporary  stay  vacated.  Pres- 
ent —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

The  Enders  Sales  Company  v,  A.  C.  Penn,  Inc. —  Motion  for  stay 
pending  appeal  granted.  Settle  order  on  notice.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

Bronbon  Winthrop  and  Another,  as  Executors,  etc.,  Appellants,  v. 
The  Bank  for  Savings,   Respondent. —  Judgment  and  order  affirmed, 
with  costs.    No  opinion.    Present  —  Clarke,  P.  J.,  Laughlin,  Smith,  Page  ' 
and  Merrell,  JJ. 

F.  V.  Smith,  Inc.,  Appellant,  v.  The  City  op  New  York,  Respondent. — 
Judgment  so  far  as  appealed  from  affirmed,  with  costs.  No  opinion.  Pres- 
ent —  Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  Merrell,  JJ. 

New  York  Sanitary  Utilization  Company,  Appellant,  v.  New  York 
Disposal  Corporation,  Resjwndent. —  Judgment  affirmed,  with  costs.  No 
opinion.     Present  —  Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  Merrell,  JJ. 

The  Sherwood  Company,  Appellant,  v.  Otto  Volkeninq,  Respondent. 
—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  Merrell,  JJ. 

Bertram  Bernstein  and  Another,  Copartners,  etc..  Respondents,  v. 
Henry  Broder,  Doing  Business  under  the  Name  of  Broder  &  Co.,  Api>el- 
lant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  Merrell,  JJ. 

Meyer  Marks,  Respondent,  V.  Abraham  J.  Diamond,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke* 
P.  J.,  Laughlin,  Smith,  Page  and  Merrell,  J  J. 

Yetta  Zeitlin,  as  Administratrix,  etc.,  Re8i)ondent,  v.  Jacob  Wishinsky 
and  Another,  Appellants. —  Judgment  and  order  reversed  and  new  trial 
ordered,  with  costs  to  appellants  to  abide  event,  unless  plaintiff  stipulates 
to  reduce  judgment  as  entered  to  the  sum  of  $2,936.40;  in  which  event  the 
judgment  as  so  modified  and  the  order  appealed  from  are  affirmed,  without 
costs.  No  opinion.  Settle  order  on  notice.  Present  —  Clarke,  P.  J., 
Laughlin,  Smith,  Page  and  Merrell,  J  J. 

George  Kinderm ann  and  Another,  Respondents,  v.  Oloa  A.  Kindermann, 
Individually  and  as  Executrix,  etc.,  of  Julius  Kindermann,  Deceased, 
Appellant,  Impleaded  with  Others. —  Judgment  affirmed,  with  costs.  No 
opinion.     Present  —  Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  MerreQ,  JJ. 

Maud  E.  W.  (Moller)  Paulovico,  Respondent,  v.  Emily  Rodqebs 
MoLLER,  as  Ancillary  Administratrix,  etc.,  of  Harold  G.  Moller,  Deceased, 
Appellant,  Impleaded  with  Others. —  Judgment  affirmed,  with  costs.  No 
opinion.     Present  —  Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  MerreH,  JJ. 
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CHAEI4BS  BuBKB,  Ikc,  Appellant,  v.  Ths  Law  Union  and  Rock  Insub- 
ANCE  CoMPANT,  Ltd.,  Respondent. —  Judgment  and  order  affirmed,  with 
costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Smith,  Page  and 
Merrell,  JJ. 

Eluabsth  ,B.  Albzandbb,  Resi>ondent,  v.  Tax  Equitable  Life  Assur- 
ance Society  of  the  United  States,  Appellant. —  Judgment  affirmed* 
with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlln,  Smith,  Page 
and  Merrell,  JJ.;  Smith,  J.,  dissenting. 

TiLGHMAN  S.  Cooper  and  Others,  Doing  Business  Together,  as  Co- 
partners, etc..  Respondents,  v.  Saituxl  P.  Colt,  Appellant. —  Order  modi- 
fied as  stated  in  order,  and  as  so  modified  affirmed,  with  ten  dollars  costs 
and  disbursements  to  appellant..  No  opinion.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Qeorge  Nicolaideb,  Appellant,  v.  Ambdeb  Vuccino  and  Another, 
Respondents. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Charles  M.  Gray  Marble  and  Slate  Co.,  Respondent,  v.  E Arlington 
Realty  Company,  Appellant,  Impleaded  with  Others. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Siguund  Krautbr,  Respondent,  v.  Pacific  Trading  Corporation  of 
America,  Inc.,  Appellant. —  Order  so  far  as  appeaJed  from  reversed  and 
motion  granted  in  full.  Bill  of  particulars  to  be  served  within  ten  days. 
No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Ghreen* 
baum,  JJ. 

In  the  Matter  of  the  Application  of  Marc  Klaw,  Appellant,  for  a  Writ 
of  Mandamus  against  Zieofbld  Follies,  Inc.,  Respondent. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Pres- 
ent —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greoabaum,  J  J. 

In  the  Matter  of  the  Application  of  Marc  Klaw,  Appellant,  for  a  Writ 
of  Mandamus  against  Zibofeld  Midnight  Frolics,  Inc.,  Respondent. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

ViBiQRAPH  Typewriter  Manufacturing  Company,  Inc.,  Respondent, 
V.  The  C.  Spiro  Manufacturing  Co.  aaid  Others,  Appellants. —  Order 
affirmed,  with  ten  doUars  costs  and  disbursements;  the  date  for  the  exami- 
nation to  proceed  to  be  fixed  in  the  order.  No  opinion.  Settle  order  on 
notice.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

Sam  Coslow,  an  Infant,  by  Harry  Coblow,  His  Guardian  ad  litem. 
Appellant,  v.  Joe  Ribaud  and  Others,  Respondents. —  Order  reversed, 
without  costs,  and  motion  granted  to  the  extent  of  enjoining  defendant  Leo 
Feist,  Inc.,  from  paying  over  to  the  individual  defendants  one-fourth  of  the 
royalties  now  due  or  which  may  hereafter  become  due  under  their  contract 
with  it;  said  one-fourth  of  the  royalties  to  be  retained  by  the  defendant 
Feist  until  the  determination  of  this  action;  provided  that  the  plaintiff 
within  five  days  give  an  undertaking  according  to  law  in  the  sum  of  $250, 
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If  plaintiff  fail  to  gfive  snch  undertaking  within  five  days,  the  order  will  be 
affirmed,  without  eosts.    No  opinion.    Settle  order  on  notice.    Px-esent  — 
Clarke,  P.  J.,  Dowling:,  Smith,  Page  and  Greenbaum,  JJ. 
Martin  Zimmerman,  Respondent,  v.  William  E.  Hawkins,  Appellant. 

—  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion 
denied,  with  ten  dollars  costs,  and  order  of  November  18,  1920,  reinstated. 
No  opinion.  Present  —  Clarke,  P.  J,,  Dowling,  Smith,  Page  and  Green- 
baum,  JJ. 

Morris  Lustbero  and  Others,  Copartners, 'etc.,  Respondents,  v.  Colttm- 
BiA  Leather  Goods  Manufactttrino  Co.,  Inc.,  a  Domestic  Corporation, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.     Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

The  People  op  the  State  of  New  York  ex  rel.  Knut  Htjltman  and 
Others,  Respondents,  v.  John  F.  Gilchrist,  as  Commissioner  of  the  Depart- 
ment of  Licenses  of  the  City  of  New  Ywk,  Appellant,  and  20th  Cbntxtrt 
Brown  and  White  Taxi  cab  Association,  Inc.,  Intervenor,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

George  B.  Herzio  Co.,  Inc.,  Respondent,  v.  Samuel  Brodt,  Doing 
Business  under  the  Firm  Name  and  Style  of  S.  Brody,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Pres- 
ent —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Samuel  Sonin,  Respondent,  v.  Max  N.  Natanson,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  Bill  of  particulars  to 
be  served  within  ten  days.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowting, 
Smith,  Page  and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  York  ex  rel.  Frank  MacSherrt, 
Appellant,  v.  Richard  E.  Enrioht,  Police  Commissioner  of  the  City  of 
New  York,  Respondent. —  Order  aiBrmed.  No  opinion.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Elsie  Erdrbich,  Respondent,  v.  Samuel  Erdreich,  Appellant. —  Order 
modified  by  reducing  alimony  to  thirty  doUars  per  week,  and  as  so  modified 
affirmed,  without  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ. 

In  the  Matter  of  the  Application  of  Josephine  Higoinbotham,  as  Admin- 
istratrix, etc..  Appellant,  for  a  Peremptory  Writ  of  MandamQs  to  the  Board 
OF  Estimate  and  Apportionment  of  the  City  of  New  York,  Resix>ndent. 

—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Nathan  Miller  and  Another,  Respondents,  ir.  Winter  Garden  Com- 
pany, Appellant. —  Order  modified  by  further  directing  that  plaintiff  serve 
a  biU  of  particulars  as  to  the  items  stated  in  order;  said  bill  to  be  served 
within  five  days.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

Mendel  Lazow,  Resi>ondent,  v.  Louis  Schechwitz,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Pres- 
ent —  Clarke.  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 
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WiLUAM  K.  JoHKSBN,  Appellant,  v.  Mstkb  £.  Kaplan,  Respondent. — 
Order  affirmed,  with  ten  dollars  oosts  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowlinsr,  Smith,  Page  and  Qreenbaum,  JJ. 

Atlantic  Expobt  Gomfant,  Respondent,  v.  N.  V.  Vbembsta,  Appel- 
lant.—  Order  affirmed,  with  ten  dollars  oosts  and  disbursements.  No 
opinion.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Qreenbaum,  JJ. 

Pabkbb  Bbntlbt  and  Another,  Appellants,  v.  AurBiio  Gabagb,  Inc., 
Respondent. —  Order  affirmed,  with  ten  dollars  eoets  and  disbursements. 
No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Qieen* 
baum,  JJ. 

Ralph  M.  Sittbbxat,  Respondoitt  v.  Jambs  E.  Sittbrlby,  Appelant. — 
Order  modified  by  limiting  examination  to  showing  facts  necessary  to 
procure  an  interloeutory  judgment,  to  wit,  to  establish  the  partnership; 
and  ae  so  modified  affirmed.  The  date  for  the  examination  to  proceed  to 
be  fixed  in  the  order.  No  opinion.  Settle  order  on  notice.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

John  S.  Kbdboysxt,  Appellant,  v.  Abchbishop  and  Consistort  of 
thb  Russian  Obthodox  Grbbk  Catholic  Chttrch  and  Others,  Resi>ond- 
ents. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Lotns  Lazar,  Respondent,  v.  Nbmours  Tradinq  Corporation,  Appel- 
lant.—  Order  so  far  as  appealed  from  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  granted  requiring  service  of  a  bill  of  particulars 
of  items  5  and  6;  said  bill  to  be  served  within  twenty  di^rs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Do^iding,  Smith,  Page  and  Greenbaum,  JJ. 

Aliob  Warb  Bbckbb,  Respondent,  v.  Waltbb  P.  Beokbr,  Appellant. — 
Orders  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Stbphen  J.  Zbcchini,  Respondent,  v.  Francis  R.  Mater  and  Another, 
Appellants,  Impleaded  with  Another. —  Order  so  far  as  appealed  from 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Pres- 
ent —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Solon  B.  Lilienstern  and  Others,  as  Trustees,  etc.,  v.  Harrt  Katz 
and  Others. —  Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs, 
unless  appellants  compfy  with  terms  of  order.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Lena  Sporn  v.  Jacob  Chaibcowitz. —  Motion  to  dismiss  appeal  granted, 
with  ten  dollars  oosts.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  JJ. 

WiLUAM  C.  Abbbcrombib  v.  Panny  Schwartz. —  Motion  to  discon- 
tinue appeal  granted.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ. 

WiLLARD  M.  Storbt  and  Others  v.  Excblbior  Shook  &  Lumbbr  Com- 
pany, Inc.,  and  Others. —  Motion  to  dismiss  appeal  denied,  with  ten 
dollars  costs.  Present  —  Churke,  P.  J.,  Dowling,  Smith,  Page  and  Gieeor 
baum,  JJ. 

Iq  the  Matter  of  Gborqb  M.  Wriqht,  Deceased. —  Motion  to  dismiss 
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appeal  granted,  with  ten  dollars  costs.    Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ. 

Matthew  J.  Clark  y.  John  McKbb. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs,  unless  appellant  complies  with  terms  of 
order.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Stslla  H.  Keating  and  Others  v.  Emma  S.  Hammsrstbin,  Individually 
and  as  Executrix,  etc.,  and  Others. —  Motimi  to  dismiss  appeal  granted, 
with  ten  dolhurs  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ. 

The  People  op  the  State  op  New  York  v.  Guibeppe  Rtrsao. —  Motion 
to  dismiss  appeal  granted.  Present  —  Clarke,  P.  J.,  Do^ng,  Smith,  Page 
and  Greenbaum,  JJ. 

The  People  op  the  State  op  New  York  t.  Joseph  Morini. —  Motion 
to  dismiss  appeal  granted.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  JJ. 

Lucy  E.  Doherty  v.  Monroe  EcKSTBrN  Brewing  Company. —  Appli- 
cation granted.  Order  signed.  Present  —  Clarke,  P.  J.,  Do'viiing,  Smith, 
Page  and  Greenbaum,  JJ. 

Bennett  De  Beixedon  v.  Brown  &  Sbgcomb. —  Application  denied, 
with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Do^ng, 
Smith,  Page  and  Greenbaum,  JJ. 

Sarah  Kohlmann  v.  Wiluam  M.  Barrett,  as  President,  etc. —  Appli- 
cation denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Joseph  Danerhirsch  and  Others  v.  The  Travelers  Indemnity  Com- 
pany.—  Application  granted.  Order  signed.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Adams-Flanioan  Company  v.  Charles  Kling,  Impleaded,  etc. —  Appli- 
cation granted.  Order  signed.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

Benjamin  Lindb  and  Others  v.  Lubarsky  Brothers  &  Palowitz,  Inc. 
—  Application  denied,  with  ten  dollars  costs.  Order  signed.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

The  Brody  &  Funt  Company,  Inc.,  v.  Morrib  Schoni>orp. —  Appli- 
cation granted.  Order  signed.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  York  ex  rel.  Rtjdolph  Zinsser  v. 
Gertrude  B.  Zinsser. —  Motion  denied,  with  ten  dollars  costs.  Pres- 
ent —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

In  the  Matter  of  Casualty  Company  op  America.  (Claim  of  the  United 
States,  Surety  Claim  No.  633.) — Motion  granted;  questions  certified. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Joseph  E.  Hernandez  and  Others  v.  Brookdalb  Mills,  Inc. —  Motion 
for  reargument  denied;  motion  for  leave  to  appeal  to  Court  of  Appeals 
granted  and  question  certified.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

'Walter  F.   McCalbb   v.   Frohman  Amusement  Corporation  and 
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OtherB.-»-  Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Dowiins:^  Smith,  Page  and  Greenbaum,  JJ. 

The  People  of  the  State  op  New  York  ex  rel.  James  A.  Delbhantt, 
and  Javeb  A.  Delehantt  v.  John  t'.  McIntyrb. —  Motion  denied,  with 
ten  dollars  costs.  Present  -^  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ. 

The  Buttekiok  Publishing  Company  v.  Frederick  Loeser  &  Com- 
pany, Inc. —  Motion  for  reargument  denied;  motion  for  leave  to  appeal 
to  Gourt  of  Appeals  granted  and  questions  certified.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

Arthur  H.  Lamborn  and  Others  v.  The  Lake  Shore  Bank^nq  and 
Trust  Company. —  Motion  for  reargument  denied;  motion  for  leave  to 
a|))pBal  to  Court  of  Appeals  granted  and  questions  certified.  Motion  for 
stay  granted.  Settle  order  on  notice.  Present  —  Clarke,  P.  J.,  DowMng, 
Smith,  Page  and  Greenbaum,  JJ. 

The  City  of  New  York  v.  The  New  York  Edison  Company  and 
Others. —  Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

United  States  Printino  and  Ltthooraph  Company  v.  Patrick  A. 
PowB&a  and  Others.— Motion  denied,  with  ten  dollars  costs.  Present  — 
Gburke,  Pi  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Bayard  Products  Company,  Inc.,  v.  D.  C.  Andrews  &  Company, 
Inc. —  Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Gabriel  Herman  v.  Louis  Herman. —  Motion  denied,  with  ten  dollars 
ooBts.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

GosHi  Kaisha  Yamamoto  Sohontbn  v.  France  and  Canada  Steam- 
ship Company,  Dtd. —  Motion  denied,  with  ten  dollars  costs.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

L.  LoEWY  A  Son,  Inc.,  v.  Fairfax  Textile  Mills,  Inc. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

The  Sxtnshine  Cloak  and  Suit  Company  v.  Abraham  Schlossbero 
and  Others. —  Motion  for  stay  pending  appeal  granted  on  condition  appeal 
be  argued  during  June  term.  Settle  order  on  notice.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Louis  B.  Chrzstman  v.  Union  Railway  Company  of  the  City  of 
New  York. —  Motion  for  stay  pending  appeal  granted.  Settle  order  on 
notice.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

A.  'Euqbne  Austin  v.  Charles  B.  Manville  and  Others. —  Motion  for 
stay  pending  appeal  granted.  Appeal  should  be  argued  on  next  motion 
day.  Settle  order  on  notice.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

Simon  Gulack  v.  Isaac  O.  Schiff  and  Others. —  Motion  for  stay  pending 
appeal  granted  on  condition  appeal  be  promptly  brought  on  for  argument. 
Settle  order  on  notice.  Present  —  Clarke,  P,  J.,  Dowling,  Smith,  Page 
and  Qreenbaom,  JJ, 
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Jacob  B.  Davib  v.  Jacob  Frisdman  and  Others. —  Motion  for  stay 
pending  appeal  granted.  Settle  order  on  notioe.  Plreaent  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Qreenbaum,  JJ.  « 

Succssa  Waist  Company  v.  Wigwam  Compakt. —  Motion  granted. 
Settle  order  on  notioe.  Present  —  Clarke,  P.  J.»  Dowling,  Smith,  Page 
and  Qreenbaum,  JJ. 

Marks  Abnhxim,  Inc.,  v.  Sidnbt  Hillman,  Individually,  etc.,  and 
Others.  Latman^Bebkwits  Co.,  Inc.,  v.  Su>nst  HUiLMAN,  Indrvidually, 
eto.,  and  Others.  Josbph  L.  Bbbobb  and  Others  v.  Sidney  Hillman, 
Individually,  etc.,  and  Others, —  Motions  to  suspend  operation  of  orders 
vacating  injunctions  pendente  liie  denied.  I^resent  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ. 

Ma&tin  Kenny  v.  Intbbbobooqm  Rapu»  Transit  Company. —  Motion 
to  correct  papers  on  appeal  by  inserting  those  certified  by  the  derk  to  have 
been  filed  and  before  the  justice  making  the  order  granted.  Settle  order 
on  notioe.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Qreen- 
baum,  JJ. 

Kings  County  Lighting  Company  v.  Chablbs  D.  Nbwton,  as  Attorney-' 
Qeneral,  and  Others. —  Motion  to  place  cause  on  calendar  for  May  twenty- 
fourth  denied  and  respondent's  time  to  serve  and  file  briefs  extended  to 
September  1,  1921.  Present -- Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ. 

Kings  County  Lighting  Company  v.  Chablbb  D.  Nbwtdn,  as  Attwney- 
General,  and  Others. —  Motion  for  subotitution  granted,  in  so  far  as  it  asks 
for  substitution  of  the  Public  Service  Commission  of  the  State  of  New 
York  in  lieu  and  in  place  of  Lewis  Nixon,  constituting  the  Public  Servioe 
Commission  of  the  State  of  New  York  for  the  First  District.  This  sub- 
stitution is  formal,  in  accordance  with  the  statute,*  and  of  course  does  not 
involve  in  any  way  the  determination  of  the  powers  or  jurisdiction  of  the 
Commission  under  existing  law.  Present  —  Clarke,  P.  J.,  Dowiing,  Smith, 
Page  and  Greenhaum,  JJ. 

George  F.  Hinrichs,  as  Receiver,  etc.,  v.  Matilda  Wbisbbcrbr  and 
Others. —  Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

In  the  Matter  of  FaANcie  Knowlbb,  an  Attorney. —  Reference  ordered  to 
Hon.  Henry  A.  Gildersleeve,  official  referee.  Settle  order  on  notice.  Pres- 
ent —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

RosB  £.  Mybrs,  Respondent,  v.  Harris  M.  Cohen,  Appellant,  Impleaded 
with  Others. —  Determination  affirmed,  with  ten  dollars  costs  and  db- 
bursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  JJ. 

Rotary  Shirt  Company,  Inc.,  Respondent,  v.  Adolp  QhVCK,  Appel* 
lant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Plwent  — 
Clarke,  P.  J.,  Dowling,  Page,  Merrell  and  Greenbaum,  J  J. 

Simon  &  Krivit  Co.,  Inc.,  Respondent,  v.  Kolman  Luria,  Appellant. — 

■.■- — ■  —  ■       ■    ■  ■  •  ■  '  ■  '^trnm 
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Judgiftient  affirmed,  with  eostd.  No  opinion.  Present  —  Clarke,  P.  J., 
Dowlinc:,  Page,  Merrell  and  Greenbaum,  JJ. 

StTdQUBRANNA  Steamsrip  Cc,  Inc,  Respondent,  v.  National  SuBirtY 
CoMPANT  and  Another,  Appellants. —  Judgment  and  order  afiSrmed,  with 
costs.  No  opinion.  Present  —  Clarice,  P.  J.,  Dowling,  Page,  Merrell  and 
Greenbaum,  JJ. 

St.  Nicholas  Avsnttis  Prebbttbbian  Church,  Respondent,  v.  Beatbr 
Enoinbsriko  and  Contracting  Company,  Appellant,  Impleaded  with 
Others. —  Judgment  affirmed,  with  costs.  No  opinion.  Present  —  Clarke, 
P.^J.,  Dowhng,  Page,  Merrell  and  Greenbaum,  JJ. 

Sam  Zweifler,  Respondent,  v.  Public  Bank  of  New  York  City,  Now 
Known  as  Public  National  Bank,  Appellant. —  Determination  affirmed, 
with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Page,  Merrell 
and  Gh'eenbaum,  JJ. 

Jacob  Brand  and  Another,  Copartners,  etc.,  Respondents,  v.  Jacob  M. 
Postman,  Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Page,  Merrell  and  Greenbaum.  JJ. 

Mae  a.  Stephens,  Respondent,  v.  Fifth  Avenue  Coach  Company, 
Appellant. —  Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event,  unless  plaintiff  stipulates  to  reduce 
judgment  as  entered  to  the  sum  of  $1,630.79;  in  which  event  the  judgment 
as  so  modified  and  the  order  appealed  from  are  affirmed,  without '  costs. 
No  opinion.  Settle  order  on  notice.  Present  —  Clarke,  P.  J.,  Dowling, 
Page,  Merrell  and  Greenbaum,  JJ. 

A.  Albert  Cohen  and  Others,  Respondents,  v.  Jacob  Epstein,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Page,  Merrell  and  Greenbaum,  JJ. 

In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  Michael  Duff, 
Deceased.  Clementine  Parr  Duff,  as  Executrix,  etc.,  of  John  J.  Duff, 
Deceased,  Appellant;  Eugene  M.  Travis,  State  Comptroller,  Respondent. 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements,  on  opinion  of 
Foley,  S.  [Reported  in  114  Misc.  Rep.  309.]  Present  —  Clarke,  P.  J., 
Dowling,  Page,  Merrell  and  Greenbaum,  JJ. 

Antonio  Cuomo,  Appellant,  v.  Giovanni  Lordi  and  Ross  Lordi, 
Respondents. —  Judgment  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Page,  Merrell  and  Greenbaum,  JJ. 

William  R.  Craig,  Respondent,  v.  William  P.  Jenks,  Appellant. — 
Judgment  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Rat  Abramowitz  and  Another,  as  Administrators,  etc.,  Appellants,  v. 
Lindley  M.  Garrison,  as  Receiver  of  the  Coney  Island  and  Brook- 
lyn Railroad  Company,  Respondent. —  Judgment  and  order  affirmed,  with 
costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  J  J. 

Oscar  G.  Thompson,  Respondent,  v.  Thomas  R.  Heyward,  Jr.,  Appel- 
lant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.     Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 
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Dbucilla  Fabrbll,  Doing  Business  under  the  Finn  NMue  and  Style 
of  Fabrell  &  Co.,  Respondent,  v.  Ocba  Ibwin  OotiiB  and  Another,  Appel- 
lants.—  Judgment  and  order  affirmed,  with  eostia.  No  opinion.  Present 
—  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

Michael  Jobephsohn,  Respondent,  v.  Sinclair  Oil  and  Refining 
Corporation,  Appellant. —  Judgment  and  order  affirmed,  "mtli  costs.  No 
opinion.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbauixi>  JJ. 

Eauuoqraph  Company,  Respondent,  v.  Staicpoqraph  Company,  Inc., 
and  Others,  Impleaded  with  Arthur  Turner,  Appellaat. —  Appeal  dis- 
missed, without  costs.  No  opinion.  Motion  for  leave,  to  perfect  i^PP^al 
and  amend  record  granted.'  Present  —  Clarke,  P.  J.,  Laaghlin«  Smith, 
Page  and  Merrell,  JJ. 


Second  Department,  May,  1921. 

Sarah   Levy,   as  Administratrix,    etc.,   of  Morris  F.   Levy,   Deoeased, 
Appellant,  v,  W.  Kintzing  Post,  Respondent. 

Negligence  —  verdict  for  defendant  supported  by  evidence. 

Appeal  by  the  plaintiff,  Sarah  Levy,  as  admu^stratiix,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings  on  the  13th  day  of  May,  1920,  on  the  verdict 
of  a  jury,  and  also  from  an  order,  entered  in  said  clerk's  office  on  the  27th 
day  of  November,  1920,  denying  plaintiff's  motion  for  a  new  trial  made 
ui)on  the  minutes.  The  action  was  for  negligently  pausing  the  death  of 
Morris  F.  Levy,  in  entering  a  passenger  elevator  in  defendant's  building 
at  No.  743  Fifth  avenue,  borough  of  Manhattan. 

Per  Curiam:  Morris  Levy  had  been  in  the  habit  of  coming  to  this  base- 
ment to  take  and  return  clothes  for  a  laundry.  At  this  time  he  seems  to 
have  been  waiting  there  to  collect  a  bill.  The  regular  passenger  servioe 
stopped  at  the  first  floor,  but  when  not  in  active  use  the  car  would  descend 
to  the  basement,  in  which,  besides  the  furnace  and  toilet,  was  an  ironing 
board  to  press  clothes.  At  this  time  the  operator  had  cpme  out  of  his  oar 
and  was  talking  to  Levy.  Both  were  sitting  down  a  few  feet  from  the  open 
elevator  door.  A  ring  came  to  call  the  car  up.  As  the  operator  turned  to 
enter,  he  saw  Levy  still  sitting.  The  car  started  up,  Levy  did  not  speak, 
but  suddenly  jumped  for  tfaid  rising  car,  which  brought  his  head  against  the 
beam  across  the  doorway,  so  that  he  fell  into  the  car,  sustaining  fatal  injuries. 
The  case  was  fairly  tried,  with  a  charge  more  favorable  to  plaintiff  than  she 
was  entitled  to  respecting  defendant's  duty  toward  a  licensee.  {Vi^ughan 
V.  Transit  Development  Co.,  222  N.  Y.  79.)  The  appellant  has  no  exceptions 
on  the  record.  We  find  no  ground,  in  fact  or  in  law,  to  disturb  this  verdict. 
The  judgment  and  order  are,  therefore,  affirmed,  with  costs.  Present  — 
Blackmar,  P.  J.,  Mills,  Rich,  Putnam  and  Jaycox,  J  J.  Judgment  and  order 
unanimously  affirmed,  with  costs. 
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In  the  Matter  of  the  Application  of  Louis  Paul  Mbad  for  Admission 
to  the  Bar.  (From  the  State  of  Iowa.)  —  Application  granted.  Present  — 
Blaekmar,  P.  J.,  Mills,  Putnam,  KeUy  and  Jayoox,  JJ. 

James  J.  O'Bribx,  Respondent,  v.  F&anois  A.  Wbibbsckbb,  Appel- 
lant.—  The  parties  to  this  appeal  have  been  making  themselves  and  each 
other  unnecessary  trouble  in  prepazing  the  papers  upon  this  appeal.  The 
method  of  preparing  the  papers  upon  appeal  from  an  order  is  simple,  and  is 
speeifleally  pointed  out  by  the  Code  of  Civil  Procedure  (§  1353),  which 
provides  that  an  appeal  from  an  acder  must  be  heard  upon  a  certified  copy 
of  the  notice  of  appeal  and  of  the  papers  used  before  the  court,  judge  or 
justice,  upon  the  hearing  of  the  motion.  Still  more  definite  and  complete 
directions  upon  this  subject  are  furnished  by  rule  41  of  the  Qeneral  Rules 
of  Practice,  which  provides:  "  The  papers  in  aQ  appeals  from  non-enumerated 
motions  shall  consist  of  printed  copies  of  the  papers  which  were  used  in  the 
court  below,  and  are  specified  in  the  order,  certified  by  the  proper  clerk, 
or  stipulated  by  the  parties  to  be  tame  copies  of  the  original,  and  of  the 
whole  thereof.  There  shall  be  added  to  them  the  opinion  of  the  court 
below,  or  an  affidavit  that  no  opinion  was  given,  or,  if  given,  that  a  copy 
could  not  be  procured."  The  order  itself  provides  the  necessary  informa- 
tion as  to  what  papers  shall  be  printed  as  the  papers  upon  appeal.  They 
are  the  papers  specified  in  the  order.  When  copies  of  these  papers  are 
presented  to  the  elerk  he  will  certify  them,  and  these,  with  the  opinion  or 
affidavit  of  no  opinion,  are  all  the  papers  necessary  upon  the  appeal.  All 
motions  in  relation  to  the  return  on  appeal  herein  are  denied,  without 
costs,  and  without  prejudice,  and  the  appellant  directed  to  procure  the 
necessary  papers  to  be  certified  and  filed  on  or  before  May  7,  1921,  and  be 
ready  for  argument  of  the  appeal  on  May  13,  1921,  at  ten  o'clock  a.  m. 
Present  —  Blaokmar,  P.  J.,  Mills,  Putnam,  Kelly  and  Jay  cox,  J  J. 

Mauricb  Courland,  Respondent,  v.  EnoAB  R.  Gallavan  and  Another, 
Appellants. —  Motion  granted,  except  as  to  plaintiff's  exhibits  4  and  6, 
without  costs.  Present  —  Blackmar,  P.  9*,  Mills,  Putnam,  Kelly  and 
Jaycox,  JJ. 

Pasquale  D'Ambra,  Appellant,  v.  Philip  RniNELANnBR,  Respondent. — 
Motion  denied.  Blaekmar>  P.  J.,  Rich,  Putnam  and  Jaycox,  J  J.,  concur; 
Kelly,  J.,  dissents. 

Annib  M.  Gbraqhty,  AppeUant,  v.  Rtb  Bbach  Club  and  Another, 
Respondents. —  Motion  denied  on  condition  that  appellant  perfect  the 
appeal,  place  the  case  on  the  calendar  for  the  June  term  and  be  ready  for 
argument  when  reached;  otherwise,  motion  granted,  with  ten  dollars  costs. 
Present  —  Blaokmar,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ. 

W.  Lindsay  Gordon,  Respondent,  v.  Walter  Johnson  and  Earl  H. 
Hopkins,  Appellants. —  Motion  denied  on  condition  that  apjpellants  per- 
fect the  appeal,  place  the  case  on  the  calendar  for  the  June  term  and 
be  ready  for  argument  when  reached;  otherwise,  motion  granted,  with 
ten  dollars  costs.  Present  —  Blackmar,  P.  J.,  Mills,  Putnam,  Kelly  and 
Jaycox,  JJ. 

Maris  L.  GtrMPRsoHT,  Respondent,  v.  Annie  M.  Smith,  Appellant. — 
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Motion  denied,  without  costs.  Present  —  Blaekmar,  P.  J.,  Mills,  Putnam, 
KeHy  and  Jayoox,  JJ. 

Home  Mortgaqe  Investment  Compant  of  New  York,  Appellant,  v. 
Brbnack  Stevedoring  Compant,  Inc.,  and  Others,  Defendants.  Wuojam 
J.  Mahon,  Receiver,  Respondent. —  Motion  denied,  without  costs.  Prea- 
ent  —  Blaekmar,  P.  J.,  Rich,  Putnam,  Kelly  and  Jayeoz,  JJ. 

Jambs  Imbrie  and  Others,  Respondents,  v.  D.  Naqabe  &  Compant, 
Ltd.,  Appellant.  (Appeal  No.  1.)  —  This  court  has  not  undertaken  to  decide 
upon  the  present  appeals  that  the  complaint  does  not  state  a  cause  of 
action.  The  motion  is  denied,  without  costs.  Present  —  Blaekmar,  P.  J., 
Rich,  Putnam,  Kelly  and  Jaycox,  JJ. 

James  Imbrie  and  Others,  Respondents,  v.  D.  Nagasb  &  Compant, 
Ltd.,  Appellant.  (Appeal  No.  2.)  —  Motion  denied,  without  costs.  Pres- 
ent—  Blaekmar,  P.  J.,  Rich,  Putnam,  Kelly  and  Jayoox,  JJ. 

In  the  Matter  of  the  Application  of  Juuxrs  Bodbrman  for  a  Peremptory 
Writ  of  Mandamus  against  John  R.  Farrar,  a  Justice  of  the  Municipal 
Court,  etc.,  and  Others. —  Motion  for  stay  granted  in  so  far  as  the  order 
requires  the  respondent  to  refer  this  motion  to  another  justice,  and  other- 
wise denied.  Present  —  Blaekmar,  P.  J.,  Mills,  Putnam,  Kelly  and 
Jaycox,  JJ. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Proceedings 
of  Alexander  M.  Crane,  as  Administrator,  etc.,  of  Mina  Sporhose, 
Deceased.  Wilmer  J.  McAluster,  Appellant. —  This  motion  was  to 
vacate  an  order  made  by  this  court  on  April  15,  1921,  when  the  notice  of 
motion  had  been  for  April  25,  1921.  That  motion  ii  granted.  Present  — 
Blaekmar,  P.  J.,  Mills^  Putnam,  Kelly  and  Jaycox,  JJ. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Proceedings 
of  Alexander  M.  Crane,  as  Administrator,  etc.,  of  Mina  Sporhose, 
Deceased.  Wilmer  J.  McAllister,  Appellant. —  Motion  denied  on  condi- 
tion that  appellant  perfect  the  appeal,  place  the  case  on  the  calendar  for 
the  June  term  and  be  ready  fAr  argument  when  reached;  otherwise,  motion 
granted,  with  ten  dollars  costs.  Present  —  Blaekmar,  P.  J.,  Mills,  Putnam, 
Kelly  and  Jayoox,  JJ. 

In  the  Matter  of  the  Petition  of  Francis  H.  Gilbert,  Respondent,  to 
Prove  the  Last  Will  and  Testament  of  Hannah  E.  Taylor,  etc.,  Deceased. 
Elizabeth  Chandler  and  Others,  Appellants;  Francis  P.  Callahan,  Special 
Guardian,  Appellant. —  Motion  denied  on  condition  that  appellants  perfect 
the  appeal,  place  the  case  on  the  calendar  for  the  June  term  and  be  ready 
for  argument  when  reached;  otherwise,  motion  granted,  with  ten  dollars 
costs.    Present  —  Blaekmar,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  J  J. 

In  the  Matter  of  the  Application  of  the  Ltthuanian  Workers*  Lttbr- 
aturb  Society,  Inc.,  for  an  Amended  Certificate  of  Incorporation. —  Motion 
denied,  without  costs.  Present  —  Blaekmar,  P.  J.,  Mills,  Putnam,  Kelly 
and  Jaycox,  JJ.  ttf        .    u  \$^ 

In  the  Matter  of  the  Petition  ci  William  A.  Wikant  and  Another,  to 
Render  and  Settle  Their  Account,  as  Executors,  etc.,  of  Elizabeth  Ovkb- 
BAUGH,  etc.,  Deceased. —  Motion  to  dismiss  appeal  granted  on  both  grounds 
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stated  in  the  notice  of  motion,  without  ooBts.  Present  —  Blackmar,  *P.  J., 
Mills,  Putnam,  KeUy  and  Jayeox,  JJ. 

Kathabine  Kavanagh,  as  Administratrix,  etc.,  of  James  Kavanaqb, 
Deoeased,  Respondent,  v.  New  Tobk,  Ontario  and  Wbstebn  Railway 
CoiCFANY,  Appellant. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals 
gruited.    Present  —  Bladkmar,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ. 

LuiGi  Mattola,  Appellant,  v.  Rosa  Luonqo,  Respondent. —  Motion 
denied  on  condition  that  appellant  perfect  the  appeal,  place  the  case  on  the 
calendar  for  the  June  term  and  be  ready  for  argument  when  reached; 
otherwise,  motion  granted,  with  ten  dollars  costs.  Present  —  Blackmar, 
P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ. 

Habbibt  J.  McCouN,  Appellant,  v.  Amy  K.  Piebpont  and  Nellie 
Cbanz,  Respondents. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals 
gnuited.    Present  —  Blackmar,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ. 

James  £.  Nicholson,  Respondent,  v.  Otto  J.  De  Parbie,  Appellant. — 
Motion  denied,  without  costs.  Present  —  Blackmar,  P.  J.,  Mills,  Rich, 
KeUy  and  Jaycox,  JJ. 

The  People  of  the  State  of  New  Yobk,  Respondent,  v,  Antonio 
BtroNO,  Appellant. —  Motion  granted.  Present  —  Blackmar,  P.  J.,  Mills, 
Putnam,  Kelly  and  Jaycox,  JJ.  Settle  order  on  notice  before  the  presiding 
justice. 

The  People  of  the  State  of  New  Yobk,  Respondent,  v.  Mike 
SiwiNSKi,  Appellant. —  Motion  fc»r  hearing  the  appeal  on  the  original 
minutes  granted.  Appellant,  however,  to  file  a  printed  brief  in  accordance 
with  the  rules  of  this  court.*  Present  —  Blackmar,  P.  J.,  Mills,  Putnam, 
KeUy  and  Jaycox,  JJ. 

David  J.  Ross,  Respondent,  v.  William  M.  Babbett,  as  President  of 
the  Adams  Expbesb  Company,  Appellant. —  Motion  for  leave  to  appeal  to 
the  Court  of  Appeals  denied.  Present  —  Blackmar,  P.  J.,  Mills,  Putnam, 
KeUy  and  Jaycox,  JJ. 

Fbed  O.  Seaveb,  Appellant,  v.  Lindsay  Light  Company,  Respondent. — 
Motion  denied,  without  costs.  Present  —  Blackmar,  P.  J.,  Mills,  Putnam, 
Kelly  and  Jaycox,  JJ. 

Emil  J.  Stbhu,  Appellant,  v.  Town  of  Oysteb  Bay,  Respondent. — 
Motion  denied,  without  costs.  Present  —  Blackmar,  P.  J.,  Mills,  Putnam, 
KeUy  and  Jaycox,  JJ. 

Albebt  L.  Thompson,  Respondent,  v.  Jacob  H.  Leo,  Appellant. — 
Motion  granted  by  default.  Present  —  Blackmar,  P.  J.,  Mills,  Putnam, 
KeUy  and  Jaycox,  JJ. 

Max  W.  Ambebg  and  Nathan  Fbied,  Respondents,  v.  Walteb  C.  Allen, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.  Blackmar,  P.  J.,  Rich,  Putnam,  KeUy  and  Jaycox,  JJ.,  concur. 
Settle  order  on  notice  before  the  presiding  justice. 

Clotilde  Budbacco,  Respondent,  v.  National  Subbty  Company, 
Appellant. —  Order  of  the  Appellate  Term  unanimously  affirmed,  with  costs. 
No  opinion.  Present  —  Blackmar,  P.  J.,  MiUs,  Rich,  Putnam  and  Jaycox,  JJ. 

•  See  App.  Div.  Rules,  2d  Dept.,  rule  9. —  [Rep, 
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Charles  R.  Croop,  Appellant,  v.  Forcalla  Shautoon,  Respondent. — 
Judgment  unanimously  affirmed,  ^th  oosts.  No  opinion.  Present  — 
Blackmar,  P.  J.,  Mills,  Rich,  Putnam  and  Jaycox,  JJ. 

Abe  Davidson  and  Others,  Doing  Business  under  the  Firm  Name,  ete., 
Appellants,  v.  Ban  Shegket,  Respondent. —  Judgment  unanimously 
affirmed,  with  costs.  No  opinion.  Present  —  Blaokmar,  P.  J.,  MiUs, 
Rich,  Putnam  and  Jaycox,  JJ. 

StTSAN  DuBESHTER,  Respondent,  v.  Samuel  Okun,  Appellant. —  Order 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  granted, 
with  ten  dollars  costs.  It  appears  on  the  face  of  the  affidavits  that  whether 
the  trial  takes  place  in  Sullivan  county  or  Kings  county,  the  oonvenienoe 
of  witnesses  will  be  about  equal  on  each  side.  In  such  circumstances  a 
safe  rule  to  follow  is  that  the  trial  should  take  place  in  the  county  where 
the  cause  of  action  arose.  Although  this  latter  consideration  n  not  con- 
trolling, it  should  be  given  efifeot  when  there  is  no  other  controlling  reason 
to  determine  the  place  of  trial.  {Adnance,  PUM  A  Co.  v.  Cocn,  15  App. 
Div.  92;  Kvbiac  v.  Clement,  35  id.  186;  Seafir  v.  ShuUs,  190  id.  518; 
Rogers  v.  Beaver  Co.,  Id.  815.)  Blackmar,  P.  J.,  Mills,  Putnam,  Kelly  and 
Jaycox,  JJ.,  concur. 

Saleu  Habeeb,  Respondent,  ▼.  Josbfh  Daas,  Appellant. —  Judgment 
and  order  unanimously  affirmed,  with  costs,  ui>on  the  opinion  of  Mr.  Justice 
Cropsey  at  Trial  Term.  [Reported  in  111  Misc.  Rep.  437.]  Present  — 
Blackmar,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ. 

Kate  Harding,  as  Administratrix,  etc.,  of  William  Harding,  Deceasedt 
Respondent,  v.  The  City  of  New  York.  Appellant,  Impleaded  with 
Others. —  Judgment  and  order  unanimously  aflftrmed,  wil^  costs.  No 
opinion.    Present  —  Blackmar,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ. 

In  the  Matter  of  the  Application  of  the  Orr  of  New  York,  Appellant, 
Relative  to  Acquhing  Title,  etc.,  for  the  Opening  and  Extending  of  New 
Utrecht  Avenue,  etc.  Samuel  Harris,  Respondent. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Blackmar,  P.  J., 
Mills,  Putnam,  Kelly  and  Jaycox,  JJ.,  concur. 

In  the  Matter  of  the  Compulsory  Accounting  of  Katharinb  Lbonhardt, 
as  Executrix,  etc.,  of  Albin  Leonhardt,  Deceased,  Appellant.  Frida 
Hinchman,  Respondent. —  Without  attempting  to  construe  the  will  under 
consideiration  by  the  learned  surrogate,  we  are  of  opinion  that  the  decree 
must  be  affirmed.  Decree  of  the  Surrogate's  Court  of  Queens  county 
affirmed,  with  costs  to  the  respondent  payable  out  of  the  estate.  No 
opinion.    Blackmar,  P.  J.,  Mills,  Rich,  Putnam  and  Jaycox,  JJ.,  concur. 

Daniel  Kritz,  Appellant,  v.  Dime  Savings  Bank  of  Brooklyn  and 
Another,  Respondents,  and  Others,  Defendants. —  Under  assignment  from 
a  building  corporation,  plaintiff  comes  into  equity  for  specific  i>erfonnance 
as  to  the  defendant  bank;  also  seeks  to  follow  property  acquired  by  the 
codefendant  with  notice  of  plaintifTs  right's.  The  complaint  may  be 
sustained,  therefore,  without  resorting  to  the  doctrine  of  resulting  trusts. 
The  first  separate  defense  sets  up  that  the  trustee  in  bankruptcy  of  plaintiff's 
assignor  has  sued  for  the  same  causes  of  action,  showing  rights  in  the  trustee 
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in  baokruptoy  to  whoqi^ufh  title  might  pass  (Bankr.  Act,  f  70a,  subd.  6};* 
and  as  a  second  defense  that  certain  releases  were  then  given.  As  pleaded, 
this  may  nuian  a  xelease  by  the  corporation,  which  even  if  joined  in  by 
others  would  be  good  upon  demuirer.  The  order  denying  plaintiff's  motion 
for  judgment  is,  therelore,  affirmed,  with  ten  dollars  costs  and  disburse- 
manfs.    Blaokmar,  P.  J.,  Mils,  Putnam,  Kelly  and  Jaycox,  JJ.,  concur. 

£U>WVN  J»  LuoAs,  ^PpeUant,  v.  Stbnbt  A.  Symb,  Respondent. —  Order 
modified  as  follows:  From  the  cequirement  in  paragraph  II,  the  words 
"  and  if  anyone  else  was  present,  a  statement  of  who,  other  than  the  plaintiff 
and  defendaaxt,  the  plaintjiff  olaima  was  present,"  are  eliminated.  From 
the  requirement  in  paragraph  V,  the  words  '*  and  a  statement  of  whether 
aqybody  other  than  the  plaintiff  and  defendant  was  present  when  the  oral 
dizieotion  was  given,  and  if  so,  who  is  claimed  to  have  been  so  present," 
are  ^iminated.  From  the  requirement  in  paragraph  VIII,  the  words  "  and 
wherein  plaintiff  claims  such  demands  constituted  a  wrongful,  or  other,. 
interfei»nce  with,  or  preventiob  of,  the  plaintiff,  from  performing  and 
co^ipleting  any  of  the  work  (and  in  detail,  which  work)  contemplated  by 
and  included  in  the  aforesaid  written  agreement,  as  theretofore  claimed  to 
have  been  modified,  altered  and  amended,  as  pleaded  in  the  *  Eighth' 
pasegxaph  of  the  complaint  herein,"  are  eliminated.  From  the  require- 
ment in  paragraph  X^  the  words  *'  together  with  the  net  actual  cost  of 
each  a«id  every  item  of  such  wock,  labor  and.materials,  aggregating  $22,032.79, 
as  pleaded,  in  the  '  Tenth '  paragraph  of  the  complaint  herein,"  are  elimi- 
nated.,. From  the  requirement  in  paragraph  XII,  the  words  *'  whether  in 
cash,  by  check  or  otherwise,  and  if  otherwise  than  by  cash  or  check,  the 
precise  manner  or  method  of  such  claimed  payment;  and  the  eonsideration 
for,  or  purpose  of  each  payment;  and  the  name  and  last  known  address  of 
the  person,  persons,  firnpt  or  firms,  corporation  or  corporations  to  whom  or 
which  any  and  every  such  payment  is  daimed  to  have  been  made,"  are 
eliminated.  From  the  requirement  in  paragraph  XIII,  the  words  *'and 
shall  give  in  lieu  thereof,  what  he  claims  to  have  been,  or  what  he  claims 
would  have  been  (as  the  case  may  be)  the  reasonable  value  of  the  work, 
labor,  services  or  materials,  the  actual  net  cost  of  which  is  called  for,"  are 
eliminated*  The  provisions  of  the  order  staying  further  proceedings  on 
the  part  of  plaintiff  and  giving  defendant  ten  d9.ys  further  time  to  serve 
his  amended  answer  after  the  service  of  the  bill  of  particulars  are  eliminated. 
The  order  is  further  modified  by  providing  that  if  the  plaintiff  shall  be 
unable  to  give  any  of  the  particulars  called  for  in  this  order,  he  shall  so 
state  under  oath,  which  shall  be  deemed  as  to  such  particulars  a  full  com- 
pliance with  the  order.  As  modified,  the  order,  is  affirmed,  without  costs 
to  either  party  as  against  the  other.  Blackmar,  P.  J.,  Mills,  Rich,  Putnam 
and  EeUy,  JJ.,  concur.    Settle  order  on  notice  befoie  the  presiding  justice. 

Hab&t  a.  Lovs,  Req[>ondent,  v.  Tbb  Chajiles  H.  Brown  Paint  Com- 
pany, Appellant. —  Order  modified  by  inserting  the  words  "  if  any  "  following 
the  word  "  information,"  and  the  words  "  prior  to  the  23rd  day  of  June, 

*30  U.  8.  Stat,  at  Large,  565,  566,  {  70,  subd.  a,  ol  6.—  [Bbp. 
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1920,"  following  the  word  '*  given  "  in  paragraph  1  of  <&e  order  for  examina- 
tion; farther  modified  so  as  to  exclude  any  examinatiim  under  paiagxaph 
5  of  the  order  for  examination;  and  as  bo  modified,  order  affirmed,  without 
ooets.  No  opinion.  Blaekmar,  P.  J.,  Mills,  Putnam,  Kelly  and  Jayoox,  JJ., 
concur.    Settle  order  on  notice  before  the  presiding  justice. 

Mat  E.  Lvtz,  Respondent,  v.  Max  Kraham,  Appellant. —  Judgmmt 
and  order  unanimoudy  affirmed,  with  costs.  No  opinion.  Present  —  Black* 
mar,  P.  J.,  Mills,  Rich,  Putnam  and  Kelly,  JJ. 

Jambs  E.  Nicholson,  Respondent,  v.  Orro  J.  Db  Pabrib,  Appellant. — 
Order  affirmed,  without  costs.  No  opinion.  Blaekmar,  P.  J.,  Mills,  Rich, 
Kelly  and  Jaycox,  JJ.,  concur. 

NoBTH  AvBNUB  Bank  OF  Nbw  Rochbllb,  Respondent,  v.  Abthitr  H. 
Cushman  and  Mabbl  F.  Cushman,  AppeHants. —  Judgment  unanimousiy 
affirmed,  with  costs.  No  opinion.  Present  —  Blaekmar,  P.  J.,  Mills,  Rieh, 
Putnam  and  Kelly,  JJ. 

Thb  Pbople  of  thb  Statb  of  Nbw  York,  Respondent,  ▼.  Thb  Okb 
Hundred  and  Thirtt-onb  Bobrum  Strbbt  Company,  a  Oorporation, 
Appellant. —  Judgment  of  conviction  by  a  city  magistrate,  sitting  as  a 
Court  of  Special  Sessions,  reversed,  and  information  dismissed,  with  directioa 
that  the  fine  paid  be  remitted  and  repaid.  The  fire  ccHnmissioQer  was 
without  authority  to  make  this  order,  because  it  does  not  appear  to  have 
been  authorized  by  any  law,  ordinance  of  rule,  or  by  the  rules  and  vegu* 
lations  of  the  board  of  standards  and  appeals,  or  by  any  rules  promulgated 
by  the  superintendent  of  buildings,  under  sections  375  and  376  of  the 
Building  Code.  (Matter  of  Browning  v.  Adam^n,  175  App.  Div.  525; 
affd.,  220  N.  Y.  585.)  Blaekmar,  P.  J.,  Mills,  Rich,  Putnam  and  Jayoox,  JJ., 
concur. 

The  People  of  the  State  of  New  York,  Respondetit,  v.  S.  SnauNO 
&  Sons,  Inc.,  Appellant. —  Judgment  of  conviction  of  the  Court  of  Special 
Sessions  affirmed.  No  opinion.  Blaekmar,  P.  J.,  Mills,  Rich,  Putnam 
and  Jaycox,  JJ.,  concur. 

The  People  of  the  State  of  Nbw  York,  Respondent,  ▼.  Charlbb 
ToRTORA,  Alias  Charles  Totora,  Appellant. —  Judgment  of  conviction 
of  the  County  Court  of  Kings  county  affirmed.  No  opinion.  Blaekmar, 
P.  J.,  Mills,  Rich,  Putnam  and  Jaycox,  JJ.,  concur. 

United  Cork  Flooring  Company,  Respondent,  r.  P.  J.  Carlin  Con- 
struction Company  and  Another,  Appellants,  Impleaded  with  Thb  City 
OF  New  York,  Defendant. —  Judgment  reversed  and  new  trial  granted, 
costs  to  abide  the  event,  for  the  reason  that  the  learned  trial  justice  deoided 
the  issues  in  favor  of  the  plaintiff  upon  the  ground  that  the  architect  in  obaige 
of  the  alterations  in  the  court  house  had  made  a  '*  certificate  that  the  work 
is  completed  in  accordance  with  such  plans  and  specifications,"  refemng  to 
the  contract  between  the  appellant  and  the  city  of  New  Ycrk.  There  is  no 
such  certificate  in  the  case.  The  letter  of  Carlin  asking  for  final  payment, 
marked  "  approved  *'  by  the  architect,  is  not  such  a.  certificate.  The 
learned  trial  justice  refers  to  the  contradictory  testimony  6t  the  expert 
witnesses  as  to  the  meaning  of  the  plans  and  specifications,  as  pnwwiting 
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a  markfid  ocmftiet  in  tbe  testimony,  but  Ike  did  not  pftfls  upon  this  evidenoe 
in  deeidtti:  tbe  isiue,  basing  fais  deoutonnpon;  Oka  ecvtifioatet  wbioh  is  not 
found  in  the  reoord.  Bladanar,  P.  J»,  Mifls,  Jtteh,  Pi^toam  and  KeUy,  JJ., 
concur. 

GoBB  AsROCBAVT  CommnvcfTifw  CouFAKJi  Umpandeat,  v*  AjmoMABUCB 
Pi/AKB  &  M0TO&  GoMPAirr,  .^apellant/^  Motion  dwiied,  -without  costs, 
Ptcicnt  — Blaskmar,  P.  J.^Mils^  Rich,  Putnam  and  Jayeopc,  JJ. 

Katb  Hardikg,  as  Admioistnitrix,  eto^,  of -Wiiuam  Hahding,  Deoeased* 
Respondent,  v.  Tn  Cm  ow  Naw  York,  AppeUant. —  Motion  denied. 
Present  —  Blaekmar,  P.  J.^MHls,  Rioh^  Putnam  and  Jay^oac,  JJ, 

HtrouBNOT  Trust  Ck>MPAinr,  as  Trustee,  ^te.,  Plaintiff,  Impleaded  with 
Tkb  Hoicn  IvrstTRAKCB  OoaiBAMT,  AppeUaot,  ▼,  Samual  F.  Siuth  and 
Another,  Defendanfts,  Impleaded  ivitk  Jambs  T.  Majcwbll,  Respondsnt. — 
M'o«ion  .dwiied.  Present -^Blaokmar,  P.  J.,  Mills,  Rich,  Putnam  and 
Jayoox,  JJ. 

In  1^  Matter  of  the  AppUoation  of  the  Oen  qw  Nbw  Tobx  R^tive  to 
Acquiring  Title,  eto.,  Opening  and  Bictending  Ashland  Place  from  Fulton 
Street  to  Flaibuah  Avenue^  «ie.*-«  Motion  denied.  Pteeent— Blaekmar, 
P.  J.,  Mffls,  Rich,  Putnam  and  JaycoK,  JJ. 

Danibl  Krivz,  Appellant,  t.  Diicb  Satinqs  Bans;  op  Bbookltn  and 
Kldhb  Rbaltt  a  lupRovBiQsKT  OoMFANT,  lK<;.,.Respcndent8,  and  Others, 
Defendants.— Motion  denied.  I^esent  ^^  Blaekmar,  P«  J.,  Mills,  Rich, 
Pulaiam  and  Jaycox,  JJ. 

John  L.  Mbtbr,  Plaintiff,  v.  Lattra  A.  M^tbb^  Delendant»  and  Habkt 
Wblsikq,  Corespondent.-*- Motion  denisd.  Present  —  Blaekmar,  P.  J„ 
Mills,  Rich,  Putnam  and  Jaycooe,  JJ. 

Thb  PmoTLB  or  the  Statb  of  Nbw  York,  Respondent,  v.  ThbOitb 
HmmRBD  AND  TaxRTT-02fB  Bobrum  firCRBBT  CoMPAKT,  a  CocpoTatlon, 
Appellant. —  Motion  for  leafvc  to  appeal  to  tbe  Court  of  Appeals  granted. 
Present  —  Btftcksooar,  P,  J.,  MIUs,  Rich,  Putnam  and  Jaycox,  JJ.  Settle 
order  on  notice. 

Trb  Pboflb  of  TfiCB  Staia  ot  Nbw  Yor:£  ex  reL  Paul  Harrich,  Appel- 
lant, V.  Harrt  C.  Honbor,  as  Warden,  etc,  and  Another,  Respondents.-^ 
Motion  for  stay  d^ed.  Present -^  Blaekmar,  P.  J.,  Mills,  Rich,  Putnam 
and  Jaycox,  JJ. 

Charlbs  W.  Shbrwoox>,  Appellant,  v.  Thomas  B.  Cqffbt,  Req>ondent. 
—  Motion  denied,  without  costs.  Present  —  Blaekmar,  P.  J.,  Mills,  Racfti, 
Putnam  and  Jaycox,  JJ. 

THOiiAB  J.  Smith,  Appellant,  ▼•  Charias  J.  Oobll  and  Others,  as 
Trustees,  eto.,  and  Others,  Respond«nt8.*^  Motion  granted,  without  costs. 
Blaekmar,  P.  J.9  Mills,  Rich  and  Putnam,  JJ.,  concur;  Jaycox,  J.,  not 
voting. 

JoBK  Richard  TsoRinffKB,  Respondent,  v.  Thomas  W.  Lublow  and 
Others,  App^lanta,  and  Harrtbt  K.  Litdlqw  and  Harribt  D.  Ludlow, 
Defendants.-^  Motion  denied,  without  costs.  Present --"^  Blaekmar,  P.  J., 
MIUs,  Rich,  Pntnam  and  Jaycox,  JJ. 
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Mart  K.  Van  Sicklbn,  BsspaadsKAf  v«  John  J.  Voobhos  ^md  Oihiera, 
Defendant,  Impleaded  with  Phiup  Tbobl  and  Auca  Tkxbi*,  AppeUanto. — 
Motion  for  reargument  d^ued,  without  oofits.  PttMoat  —  Blaotemar,  P.  J., 
Mills,  Rich,  Putnam  and  Jayoox,  JJ. 

In  the  Matter  of  the  Apphoation  of  the  Citt  of  Nirw  York,  Aoting  by 
and  throufi:h  the  Ginnmisaoner  of  Dooks,  RelatiinB  to  Aequixing  Bjglit 
and  Title  to  and  Poesession  of  Cartaia  Real  Property,  eto.  (Staten  Island 
Prooeeding.)  Victort  Dbt  Dock  and  Rbfair  Co.,  Inc.,  Appellant; 
Abcsrican  Dock  Company  and  Others,  Respondents. —  Order  alBnned, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Blaekmar,  P.  J., 
Rich,  Putnam  and  Jaycox,  JJ.,  oonoor;  Mills,  J.,  not  voting. 

Wbbtervelt  Pbbnticb,  Respondent,  v.  Danibl  I^ibsrt  and  Anna 
Lena  Sbibbrt,  Appellants. —  Judgment  unanimously  ai&rmed,  with  oosta. 
No  opinion.  Present  —  Blaokmar,  P.  J.»  Mills,  Putnam,  KeUy  and 
Jayoox,  JJ. 

Mattricb  Coxtblanb,  Respondent,  v.  EnoAm  R.  QtAhLAVAN  and  Another, 
Appellants. —  Motion  granted  on  condition  that  the  appeal  be  perfeeted, 
case  placed  on  the  calendar  and  argued  on  Monday,  June  6, 1921;  otherwisei 
motion  denied.    Present  —  Blackmar,  P.  J.,  Putnam,  KeUy  and  Manning.  JJ. 

Town  op  Mamaronbck  and  ViLiiAos  of  PbxiHam,  AppeUants,  t.  New 
York  Intbrurban  Wactr  Company  and  City  of  Mount  Vbbnon, 
Respondents. —  Order  resettled  and  as  leeettled  signed.  Blaokmar,  P.  J., 
Rich,  Putnam  and  Jaycoz,  JJ.,  concur;  Mills,  J.,  not  voting. 

Trbodorb  Griffin,  Respondent,  v.  SwuvsmNB  Haus,  Appellant. — 
Order  affirmed,  with  ten  dollars  oosts  and  disbursements.  No  opinion. 
Blackmar,  P.  J.,  Mills,  Putnam,  Kelly  and  Jayoox,  JJ.,  eoneur. 

HoMB  Mobtqaob  Invbstmbnt  Company  of  Naw  York,  AiH(>oUaait,  v. 
Brbnack  Btbvbdoring  Company,  Inc.,  and  Others,  Defendants.  William 
J.  Mahon,  Receiver,  Respondent. —  Orders  of  the  County  Covirt  of  Kings 
county  reversed,  with  ten  dollars  costs  and  disbursements,  aofi.  stay  vaoaited, 
on  the  ground  that  the  discretion  of  the  learned  County  Court  was  improperly 
exercised.    Blackmar,  P.  J.,  Rich,  Putnam,  KeUy  and  Jayooz,  JJ.,  oonour. 

In  the  Matter  of  Hauck  MANUFAcrtTBiNO  Company.  Petition  to  Set 
Aside  the  Election  of  Mabib  C.  Haxtck,  as  Director,  and  Others,  etc. 
Respondents.  Julia  L.  Moorb  and  Others,  Appellants. —  Ocder  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Blackmar,  P.  J., 
Mills,  Putnam,  Kelly  and  Jayoox,  JJ.,  concur. 

In  the  Matter  of  Summary  Proceedings  of  Fb3B2DBBXck  Sckafbuch, 
Respondent,  v.  Margaret  Walb,  Appellant.-^  Pinal  order  of  the  City 
Court  of  Mpunt  Vernon,  awarding  landlord  possessian,  affirmed,  with 
costs.  No  opinion.  Blackmar,  P.  J.,  Mills,  Rieh,  Putnam  and  Jayoox,  JJ. 
concur. 

Joseph  T.  McMahon  and  Others,  Respondents,  v.  William  Bbard 
and  Jeremiah  Robinson  Beard,  Appellants*-^  Judgment  and  order  reversed 
and  new  trial  granted,  costs  to  abide  the  event,  unless  within  twenty  days 
plaintiffs  stipulate  to  reduce  the  amount  of  the  judgment  to  a  sum  repro* 
senting  the  commission  computed  at  the  rate  of  three  per  cent  on  the 
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rental  for  the  first  year,  two  and  one-half  per  cent  on  the  rental  for  the 
second  year,  two  and  one>half  per  cent  on  the  rental  for  the  third  year  and 
one  per  cent  on  the  rental  for  each  of  the  lemaining  two  years,  with  intoreet 
from  the  3l8t  day  of  July,  1919,  lees  the  rentals  wMoh  woald  have  aeonied 
to  the  defendants  under  the  i»ior  leases  which  were  soReadered.  If  the 
amount  due  under  this  computation  can  be  agreed  upcxL  by  the  parties* 
and  the  plaintiffs  so  stipuh^te,  the  ^dgment  as  so  modified,  and  the  order, 
are  unanimously  affirmed,  without  costs.  The  vevdict  of  the  jury  in  so  far 
as  it  finds  an  agreement  by  defendantsr  to  pay  commission  at  the  rate  of  five 
I>er  cent  is  reversed  as  agamst  the  evidence,  and  this  court  finds  that  there 
was  no  sufficient  evidence  of  a  five  per  cent  rate  of  commissiaa  on  Brooklyn 
property  to  justify  submisdoin  of  the  question  to  the  jury.  We  are  also  of 
opinion  that  it  was  error  to  receive  in  evidence  the  letter  of  the'  vioe-preeident. 
<^  the  Brooklyn  Real  Estate  Brokers,  and  tiie  reeord  of  the  special  meeting 
of  that  body  in  September,  1919,  as  evidence  against  defendants.  Bhiek- 
mar,  P.  J.,  M^,  Rich,  Putnam  and  Kelly,  J  J.,  concur.  Settle  order  odl 
notice. 

Thb  People  of  thb  Statb  or  Naw  York,  Respondent,  v.  Smio  Nappxo, 
Appellant,  Impleaded  with  Others.^ —  Judgment  <tf  convicti<m  of  the  County 
Court  of  Kings  county  affirmed.  No  opinion.  MiUs,  Rich,  Putnam,  Kelty 
and  Jayoox,  JJ.,  concur. 

.  jAMEd  O'Neill,  Respondent,  v.  Anna  Elizabeth  O'Neill,  Appellant. — 
Order  reversed,  with  ten  dollars  costs  and  diibursements,  and  motion 
denied,  with  ten  dollars  costs,  upon  the  ground  that  the  moving  papers 
do  not  show  that  the  proposed  witness  is  not  within  the  State  of  New 
York.  (Code  Civ.  Proc.  {{  887,  894;  SulU»an  v.  Taintor  ManvfaUuring 
Co.,  144  App.  Div.  797.)  Blaokmar,  P.  J.,  Mills,  Putnam,  KeUy  and 
Jayoox,  JJ.,  concur. 

Tkikitt  Traimnq  CoaPORATioN,  Respondent,  .v.  Ldswis  J.  Sbusnick, 
Appellant. —  Order  alarmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.  Blaekmar,  P.  J.,  Mills,  Putnam,  Kelly  and  Jaycoz,  JJ.,  concur. 
Settle  order  on  notice. 

Charles  P.  Lennox,  Phuntiff,  v.  Douglas  E.  Lennox  and  Others, 
Defendants.  Samxtel  J.  Mashkowitb,  Appellant. —  Motion  for  stay 
granted  on  condition  that  appellant  perfect  the  appeal,  place  the  case  on 
tiie  calendar  for  the  seccMid  Friday  of  the  June  term  and  be  ready  for  argu- 
ment when  reached;  otherwise,  motion  denied,  with  ten  dollars  costs.  Pres* 
ent  —  Blaekmar,  P.  J.,  Mills,  Baoh,  Putnam  and  Jaycox,  JJ. 

Mart  Bartlet,  Respondent,  v.  Mart  Connell,  as  Executrix,  etc.,  of 
Bridget  McConertt,  Deceased,  Appellant. —  Judgment  and  order  of  the 
County  Court  of  Kings  county  reversed  and  a.  new  trial  ordered,  costs  to 
abide  the  event.  The  proof  ^owed  no  employment  of  phiintifl  by  the 
testatrix.  The  services  having  been  rendered  during  the  lifetime  of  the 
testatrix's  husband,  in  the  absence  of  proof  to  the  contrary,  it  must  be 
assumed  that  the  services  were  rendered  at  the  instance  and  request  of 
testatrix's  husband,  and  that  he  was  liable  therefor.  (May  v.  JosioB,  159 
N.  Y.  Supp.  820.)     The  services  in  question  as  housekeeper,  nurse,  etc.. 
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mmld  oome  under  the  head  of  DeeooBDries,  and»  although  funiiahed  to  the 
wife,  the  husband  is  lesponsible.  (Vaioie  v.  Gatdnert  122  App.  Div.  245; 
Thrall  HospiUd  v.  Caren,  140  id.  171.)  The  testimoiiy  of  plaintiff  was 
improperly  admitted,  as  plaintiff  was  ineompetent  to  testify  to  personal 
transactions  between  herself  and  testatrix.  (Code  Civ.  Froc  f  S29.) 
Blackmar,  P.  J.,  Mills,  Rieh,  Putnam  and  Jayoox,  JJ.,  oonour. 

CoNCBTTA  Castaoko,  as  Administratriz,  etc.,  of  Cabionb  Caatagno, 
Deceased,  Respondent,  v.  Mollt  Villabjbal,  Sometimes  Called  ^^^^^*^ 
Wild  Villabbal,  Appellant. —  Judgment  and  order  unanimously  affirmed, 
with  costs.  No  opinion.  Present  -^  Blackmar,  P.  J.,  Mills,  Rioh,  Putnam 
and  Jaycox,  JJ. 

Hbnry  S.  Chksbbbo,  Respondent,  v.  AiiBbbt  A.  Mobbb,  Appellant. — 
Judgment  unanimously  affirmed,  with  oosts^  No  opinioiu  Present  — 
Blackmar,  P.  J.,  Mills,  Rich,  Putnam  and  Jayoox,  JJ. 

Allen  L.  Crttrchill,  Appellant,  v.  Bbkjamin  F.  Buck,  Respondent. — 
Judgment  unanimously  affirmed,  with  costs.  No  opinioiL  Present  — 
Blackmar,  P.  J.,  Mills,  Putnam,  Kelly  and  Jayoox,  JJ. 

Solomon  Froum,  Respondent,  v.  Thb  Citt  ow  Nbw  York  and  JUndlbt 
M.  Garrison,  as  Receiver,  etc..  Appellants. —  Judgment  reversed  and  new 
trial  granted,  with  costs  to  abide  the  event,  unless  within  ten  days  plaintiff 
stiptdates  to  reduce  the  rental  damages  recovered  to  the  sum  oi  $1,200;  in 
which  event  the  judgment  as  so  modified  is  unanimously  affirmed,  with 
costs,  upon  the  ground  that  in  no  event  could  the  defendant  receiver  be 
responsible  for  rental  damages  prior  to  the  date  of  his  appointment. 
Blackmar,  P.  J.,  Mills,  Rich,  Putnam  and  Jayoox,  JJ.,  concur. 

Richard  GonrRBT,  Respondent,  v.  Brooklyn  Edison  Cokpant,  Inc., 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements,  upon 
the  opinion  of  Mr.  Justice  Kelby  at  Special  Term.  [Reported  in  115  Misc. 
Rep.  21.]    Blackmar,  P.  J.,  Mills,  Rich,  Putnam  sad  Jayoox,  JJ.,  oonour. 

John  H.  Isquith,  Respondent,  v.  Clairb  G.  Hollbndbr  Isquith, 
Appellant. —  Interlocutory  judgment  of  annulment  of  manriage  affirmed, 
with  costs.  No  opinion.  Blackmar,  P.  J.,  Mills,  Rich,  Putnam  and 
Jayoox,  JJ.,  concur. 

Qborgb  H.  Jackson,  Respondeni,  v.  Bbrnard  Rbntrop,  Appellant. — 
Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event.  It 
was  the  duty  of  the  court  to  dispose  of  all  the  issues  raised  by  the  pleadings, 
both  legal  and  equitable,  and  at  the  conclusion  of  the  trial  to  grant  such 
relief  as  the  facts  proved  warranted,  either  legal  or  equitable.  (City  of  New 
York  V.  Malthewsy  213  N.  Y.  563;  Washerman  v.  TatUnn,  129  App.  Div. 
601.)    Blackmar,  P.  J.,  Mills,  Rich,  Putnam  and  Jaycox,  JJ.,  concur. 

Mart  McAulby,  as  Administiatrix,  etc.,  of  Patrick  J.  McAuubt, 
Deceased,  Appellant,  v.  Nbw  York  Consolidated  Railroad  Compant* 
Respondent. —  Judgment  unanimoudy  affirmed,  with  costs.  No  opinion. 
Present  —  Blackmar,  P.  J.,  Mills,  Putnam,  Kelly  and  Jayoox,  JJ. 

Thb  Pboplb  or  thb  Statb  of  Nbw  York  ex  rel.  John  L.  Faloonbr, 
Relator,  v.  Richard  E.  Bnright,  as  Pdioe  Commissioner  of  the  City  of 
New  York,  Respondent. —  Determination  confirmed,  and  writ  dismieeed. 
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with  fifty  doUara  coets  and  disbursements.  No  opinion.  Blackmar,  P.  J., 
MiUflt  Rich,  Putnam  and  Jayoox,  JJ.,  concur. 

Jacob  Rosknbkbg,  Respondent,  v.  Morton  Rosknbkrg  and  Others, 
as  Executors  and  Trustees,  etc.,  Doing  Business  under  the  Firm  Name 
and  Style  oi  Modbl  Knit  Wkab  Manufactubing  Compakt,  Appellants. — 
Order  alBrmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Blackmar,  P.  J.,  MiUa,  Rich,  Putnam  and  Jaycox,  JJ.,  concur. 

James  Wai«8h,  Respondent,  v.  Thb  City  of  Nbw  York,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Blackmar,  P.  J.,  Mills,  Rich,  Putnam  and  Jaycox,  J  J.,  concur. 

Joseph  Waznis,  Respondent,  v.  The  New  York,  New  Haven  and 
Hartford  Railroad  Company,  Appellant. —  Judgment  and  order  reversed 
and  new  trial  granted,  costs  to  abide  the  event,  upon  the  ground  that  the 
verdict  is  contrary  to  the  evidence.  Blaokmar,  P.  J.,  Rich,  Putnam,  Kelly 
and  Jaycox,  JJ.,  concur. 
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AOOOMMOIUTION  PAPSE. 

See  Baas  and  Noras. 

AGCOMPLtOIS. 

See  Crimss,  11 

AOGOUKTING. 

<Se#FBAtnx 

ADMIEALTY. 

See  Wobkmxn's  Compensation  Law,  1. 

ADmSSIONS. 

See  Vbndob  and  Purchasbb,  3. 

AFFIDAVITS. 

See  AiTACHVEnrr,  1,  2. 

AGENCY. 

See  Principal  and  Aobnt. 

ALIEN  PBOPEBTY  CUSTODIAN. 

See  Insubancb,  3. 

AUMONT. 

See  Husband  ajtd  Wiva,  3,  4»  7. 

AMENDMENT. 

See  Attobnet  and  Cubnt«  7. 

AN8WEE. 

See  Pleadings,  9-14;  Sales,  14. 

APPEAL. 

JUDGICEKTB   AND   ORDERS  ApPBALABLB. 

1.  Court  of  Appeals  —  judgment  of  AppellBte  Division  on  order 
affirming  judgment  of  Special  Term  is  final  determination  and  appeal 
to  Court  of  Appeals  lies  therefrom  as  of  right  where  decision  not  unani- 
mous —  appeal  is  not  taken  from  order  of  affirmance  out  from  judgment 
entered  thereon.     Kaston  v.  Zimmerman,  260. 

2.  Appellate  Dirision  —  judgment  of  Cit^  Court  —  appeal  may  not 
be  taken  as  matter  of  right  to  Appellate  Division  from  judgment  entered 
by  City  Court  of  New  York  on  determination  of  Appellate  Ttorm  — 
ApiMllate  Division  has  discretion  to  entertain  such  appeal  to  end 
litigation.     Cuyler  Reaily  Co,  v.  Teneo  Co.,  Inc.,  440. 

3.  City  Court  of  Mount  Vernon -*- appeal  from  City  Court  of 
Mt.  Vernon  from  judgments  where  amount  recovered  is  less  than  $200, 
must  be  to  County  Court  under  city  charter  (Laws  of  1892,  ch.  182, 
§  114).    StiUer  v.  Luau,  954. 

RAisQfQ  Question  Below. 

4.  Complaint — where  remarks  of  trial  court,  shown  by  record,  indi- 
cate defendants  moved  for  dismissal  of  complaint  and  plaintiff  for  dis- 
nuseal  of  counterclaim,  it  will  be  deemed,  on  appeal,  tnat  motions  were 
made  though  record  does  not  so  state.    Ide  v.  Finn,  304. 

5.  Question  whether  plaintiff  suing  as  pledgee  of  marine  insurance 
certificate,  had  insurable  interest  in  property  insured,  not  having  been 
raised  at  trial,  will  not  be  considered.  Guinneee  v.  Phamix  Assurance 
Co,,  Ltd,,  495. 

6.  Motion  in  County  Court  to  dismiss  complaint  on  ground  that 
Justice's  Court  had  no  jurisdiction  did  not  specifically  raise  objection 
that  service  of  summons  had  not  been  made  by  person  not  specially 
deputized  and  point  was  not  available,  after  adjournment  and  trial  on 
merits,  in  which  both  parties  gave  testimony.    Sherwood  v.  Coffey,  9(]^. 
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APPIAL  —  Continued. 
Taking  Appbal. 

7.  Death  of  party  aftte  jud^en^ — iMlmiiiistrator  under  Code  of 
Civil  Pixxiedure  miu^  proeiire  <Mer  for  lekve  to  appeal,  enter  same  and 
serve  notice  therecrf  within  four  months  after  death  of  party  —  court 
is  without  power  to  extend  time  to  appeal  beyond  four  months. 
Warner  v.  Ehmlap,  41. 

8.  Appeal  from  judgement  by  default' —  oniissfon  to  strike  out  request 
for  new  triaL  in  notice  of  appeal  from  justice's  judfifment  is  not  ground 
for  dismissal  —  amendment  of  notice  of  appeal  undv  Codd  of  Civil 
Procedure  is  within  discretion  of  court.     Rtmyarford  v.  Kasinerj  246. 

9.  Notice  of  appeal  —  upon  appeal  as  of  rigtt  to  the  Court  of  Appeals 
from  judgment  of  affirmance  entered  on  order  by  AlJfpellate  Division* 
if  appellimt  intends  to  review  intermediate  order  notice  of  appeal  must 
distmctly  specify  order  to  be  reviewed.     Kaaton  v.  Zimmerman^  260. 

Papsrs  on  Appeal. 

10.  Method  of  preparing  papers  on  appeal  is  pointed  out  in  Code 
of  Civil  Procedure,  §  1353,  and,  still  more  definitely,  by  role  41  of  tiie 
General  Rules  of  Practice.    O'Brien  v.  WMbmker^  971. 

Dismissal. 

11.  Appeal  unnecessary  —  judgment  in  favor  of  plaintiff  on  three 
causes  of  action  and  against  him  on  one  cause  for  same  amount  on 
account  stated,  an  exception  to  ruling  of  court  would  save  plafaitiirs 
rights  and  appeal  by  him  should  be  dismissed.  WiUon  Mfg.  Co.^  Ine,^  v. 
Berger,  121.  .... 

Hbabing  and  Dbtbbmination. 

12.  Appellate  Division  cannot  dispose  of  case  on  review  of  decree 
of  Surrogate's  Court  where  verdict  is  ap:ainst  weight  of  evidence,  but 
must  direct  resubmission  —  Apellate  Drtrisio&'s  power  to  review  decree 
of  Surrogate's  Court  based  on  findings  of  jury.    Matter  of^  Enp^  131. 

13.  Properly  rejected  evidence  —  Appellate  Divisioii  will  not  recefvo 
evidence  properly  rejected  below  under  section  2763  of  Code  of  Civil 
Procedure.     Matter  of  Eno,  131. 

14.  Power  to  reverse  finding  of  trial  court  —  Api>ellate  Division  has 
power  for  purpose  dt  supportmg  judgment  to  reverse  finding  of  trial 
court  that  certain  judgment  in  suit  was  not  res  judicata  — <•  diil7  of 
oounsel  to  point  out  wherein  court  erred  and  designate  in  record  place 
where  facts  in  support  of  counsel's  oontention  may  be  found.  Reich  v. 
Cochran,  248. 

15.  Decision  of  Special  Term  overruling  demurrer  to  .oomplaint  not 
law  of  case  ^here  defendant  aoswera  Campbell  v.  Poland  Spring  Co.^ 
331. 

16.  Reargumeat  —  motion  for  re«rgttment^-*-mottoQ  papers  stricken 
from  files  as  impertinent  and  disrespectful  to  oovrt  —attorney  oensured 
and  reprimanded.    Klein  v.  Smitht  955. 

Cbrtitisd  QuDsnoNfl. 

17.  Court  of  Appeals  —  where  judgment  is  final  it  is  improper  to 
certify  questions  to  Court  of  Appeals  —  when  appeal  is  allowed  from 
judi^ent  finally  determiniiig  action  the  Apj[>ellate  Division  merely 
certifies  that  in  its  opinion  question  of  law  is  involved  which  ought  to 
be  reviewed  by  Court  of  Appeals.     Kaaton  v.  Zimmerman,  260. 

miLLATE  DIVISION. 

See  Appeal,  2.  . 

A&BmtATXON. 

CoMPULsoRT  Arbitration. 

Labor  dispute  —  action  to  compel  arbitration  under  contract  between 
etieet  railway  and  labor  union  pursuant  to  chapter  275  of  Laws  of  1920  — 
eontract  made  part  of  pleading  prevails  over  idlegations  —  agreement 
of  employer  to  treat  with  officers  of  union  on  grievances  not  agreement 
to  arbitrate  —  agreement  to  increase  wages  for  part  of  year  and  continue 
same  on  condition  that  employer  is  allowed  to  increase  fares  —  increased 
fares  not  allowed  —  payment  of  increased  wages  after  refusal  of  increase 
in  fares  did  not  continue  agreement  as  to  wages  —  protest  by  union 
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ARBITRATION  —  Continued. 

against  reduction  in  wages  —  strike  by  employees  oonstitutes  antici- 
patory breacli  of  contract  —  agreement  providing  for  arbitration  durinjir 
mst  month  of  contract  as  to  future  wages  —  arbitration  Law  not  appli- 
cable to  such  case.  Matter  of  Amalgamated  Asm.  of  Street  <fc  Electric 
Railway  Employees  of  America^  206* 

ARSON. 

See  Cbimbs,.  9. 

ASSAULT. 

See  Crimes,  4. 

ASSIGNMENTS. 

See  Fraud. 

ATTACBfMENT. 

When  Warrant  Granted.     - 

1.  Attachment  proceedings  against  foreign  corporation  —  requirement 
that  affidavit  shall  show  facts  establishing  contract,  breach  and  basis 
for  computation  of  damages  not  jurisdictional  —  jurisdictional  defect 
mav  not  be  cured  b^r  affidavits  med  nunc  pro  tunc  —  affidavits  filed 
sufficient  to  confer  jurisdiction  —  supplemental  affidavits  supplying 
evidentiary  facts  should  have  been  considered  by  court.  Dexter  & 
Carpenter,  Inc.,  v.. Lake  A  Export  Coal  Gorporationj  766. 

Vacating  and  Setting  Aside. 

3.  Verification  in  attachment  before  one  of  attorneys  for  plaintifiP 

of  affidavits  upon  which  warrant  of  attachment  is  granted  is  mere 

irregularity  —  warrant  should  not  be  vacated  on  ground  defendant  had 

'  no  property  at  time  of  issue  where  defendant  fraudulently  transferred 

interest  in  mother's  estate  to  brother.     Heidelberger  v.  Heiaefberger^  626. 

ATTORNEY  AND  CLIENT. 

See,  also,  Appbai^  16;  Executors  and  Administrators,  2. 

Disbarment. 

1.  Attorney  disbarred  for  converting  proceeds  in  mortgage  foreclosure 
proceedings  while  acting  as  referee.    Matter  of  Fridiger,  413. 

DisciPUNART  Pro  ceedings. 

2.  Attorney  censured  for  threatening  criminal  pirofieoution*  Matter 
of  Penn,  764. 

3.  Attorney  censured  for  writing  letter  threatening  criminal  prosecu- 
tion unless  debt  to  client  was  paid.     Matter  of  Bookman,  765. 

4.  Attorney  reprimanded  on  charge  of  unprofessional  practice,  but 
offense,  which  was  admitted,  was  not  deemed  of  such  gravity  as  to 
warrant  suspension  or  disbannent.    Matter  of  Becker,  914. 

Retainer  and  Authority. 

5.  Scope  of  contract  —  whether  original  written  agreement  of  retainer 
between  attorney  and  client  for  rendition  of  advice  was  changed  subse- 
quently by  p&rol  agreement  by  which  attorney  assumed  control  and 
settled  certain  matters  for  client  is  question  for  jury  —  impracticable 
to  separate  services  under  original  and  parol  contract.  BlackweU  v. 
Finlay,  436. 

Duties  and  Liabiutibs  of  Attorney  to  Client. 

6.  Summary  proceedings  —  attorney  should  not  be  subjected  to 
ixrocess  to  compel  i>a3mient  of  money  to  client,  except  in  plam  case  of 
violation  of  tm>feB8ional  duty  —  if  matter  is  one  of  doubtful  right,  client 
should  be  left  to  assertion  in  ordinary  action  —  proceedin|:s  not  main- 
tainable where  attorney  acting  as  business  agent  of  parties  in  sale  of 
ocrporation,  in  good  faith  paid  moneys  received  to  petitioner's  associate — 
Implication  to  compel  attorney  to  pay  over  money  to  client  is  addressed 
to  the  discretion  of  the  court.    Matter  of  Gross  v.  Vogel,  358. 

Compensation. 

7.  Amendment  —  fact  that  complaint  for  services  by  attorney 
originally  demanded  $10,000,  and  amendment  subsequently  demanded 
$17,000,  does  not  render  amendment  prejudicial  whero  verdiQt^  wa$  for 
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ATTOBNET  AND  CLIENT  —  Continued. 

$10,000,  which  was  sustained  by  oncontroverted  testimony.    BlackuM 
V.  Firday,  436. 

8.  Umiquidated  claim  —  an  unliquidated'  claim  of  attorney  against 
client  which  cannot  be  computed  by  any  method  so  that  client  oould 
have  paid  it,  does  not  entitle  attorney  to  interest*  BlackweU  v.  Finlay^ 
436. 

AWARDS. 

See  Eminent  Domain;  Munigifal  CoBPOKATiONat  6;  WoBXHan'B 
Compensation  Law,  15»  22. 

BANKRUPTCY. 

See  Insolvbnct. 

BANKS  AND  BANKING. 

Deposits. 

1.  Draft,  forged  indorsement  <m  —  action  bv  payee  to  recover 
amount  of  draft  paid  by  drawee  on  forged  inaorsement  —  delay  of 
sixty  days  in  notifying  drawee  of  forgery  constitutes  defense  and 
negligence  as  matter  of  law  —  drawee  need  not  sibow  that  it  would 
have  l)enefited  by  notice.    Anneii  v.  Chaee  National  Bank,  632. 

Letter  op  Credit. 

2.  Rejected  goods  —  if  buyer  rejeets  goods  no  action  lies  against 
seller  by  assignee  of  bank  pajrisg  draft  issued  against  letter  of  credit, 
but  bank  may  sell  goods  and  if  insufficient  is  realized  thereon  to  cover 
its  advances  it  may  have  recourse  to  buyer  for  dififerenoe.  Imbrie  v. 
Nagase  &  Co.,  Ltd,,  No.  $,  380. 

3.  Conditions  of  letter  of  credit  —  bank  is  not  liable  for  failure  to 
honor  draft  aprainst  letter  of  credit  where  terms  and  oondilaons  ot  said 
letter  of  credit  have  not  been  complied  with  —  bank  issuing  letter  of 
credit  has  no  concern  with  disputes  between  seHeT  and  purchaser,  as 
where  the  letter  of  credit  called  for  the  pnioliase  of  certain  named 
sugar,  but  another  brand  was  purchased  mstead.  Lambom  v«  Lak9 
Shore  Banking  &  Trust  Co.,  504. 

BILL  or  PABTIGULABS. 

See  Depositions,  3;  Plbadinqs,  17. 

BILLS  AND  N0T18. 

See',  also.  Limitation  ov  Actions,  2. 

Acceptance. 

1.  Bill  of  exchange  -—  defendant  by  accepting  bill  of  exchange  payable 
ten  days  from  date  became  primarily  liable  thereon.  Anglo  A  Londotk* 
Paris  National  Bank  v.  Jacobson  Co.^  Ine.,  51. 

Actions. 

2.  Usury  —  aeoommodation  paper — ermr  to  refuse  to  admit  testi- 
mony offered  by  defendant  as  laying  foundation  for  defense  of  usury 
where  notes  were  made  and  delivered  to  third  person  without  considers 
tion  and  solely  for  defendant's  accommodation  —  burden  of  proof  — 
defendant  assumed  burden  of  proof  when  noteis  had  inception  and  he 
had  right  to  show  that  no  consideration  had  been  given  for  making 
or  delivery  of  said  notes  to  third  person,  which  proof  he  proposed  to 
follow  by  proof  of  usurious  transaction  between  third  person  and 
plaintiff  —  estoppel  —  defendant  was  not  estopped  from  claiming  right 
to  prove  that  notes  were  accommodation  notes  and  had  no  inception 
until  transferred  to  plaintiff.    Janau^r  v.  SmUh,  29. 

3.  Counterclaim  —  counterclaim  against  drawer  of  bill  of  exchange 
cannot  be  interposed  in  action  by  payee  against  <tewee  —  oountenslaim 
admitted  by  failure  to  demur  or  reply,  Anglo  A  London*  Paris  National 
Bank  v.  Jacobson  Co.,  Inc.,  61. 

BILLS  or  EXCHANGE. 

See  Bills  and  Noras,  !• 

BURDEN  or  PEOOr. 
SuYfiuSf4. 
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BUBaLABT. 

See  CBiifES,  5, 11. 

CANCELLATION  OF  INSTBUMXNTS. 

See  CORPOBATIONS,  11. 

CABMACK  AHENDMSNT. 

See  Carriers,  2,  3. 

CABBIEB8. 

Carbibr  of  Goods. 

1.  Liability  on  leshipment  —  liability  of  carrier  terminates  when 
consignee  refuses  shipment  —  new  contract  for  reshipment  of  goods 
from  point  beyond  line  makes  carrier  an  initial  carrier  —  right  of 
carrier  to  contract  to  ship  goods  beyond  its  line  —  evidence  showing 
May  in  re^iipmeiit  caused  by  defendant's  negligence.  SMiUen  v. 
Hines,  254. 

2.  Carmaok  amendment  does  not  relieve  initial  carrier  from  liability 
for  results  of  own  negligence.    Schlitten  v.  Hines,  254. 

3.  Carmaek  amendment  permits,  but  does  not  compel,  shipper  to 
sue  initial 'carrier  —  may  sue  connecting  or  terminal  carrier  —  remedy 
or  right  of  action  reserved  by  Carmack  amendment  not  confined  to 
causes  of  action  then  in  being.     Remington  v.  Barrett,  838. 

4.  Loss  or  injury  to  goods  —  in  action  against  terminal  carrier  to 
recover  goods  lost,  it  is  not  necessary  to  show  that  goods  were  in  box 
in  which  they  were  shipped  when  they  were  delivered  to  defendant  — 
plaintiff  made  out  case  by  showing  delivery  to  initial  carrier  in  good 
condition  and  that  they  were  not  delivered  by  ter^ninal  carrier  — 
presumption  is  that  goods  were  in  same  state  when  received  by  terminal 
carrier  from  initial  carrier,  and  burden  is  on  terminal  carrier  to  overcome 
presumption.     Remington  v,  Barrett,  838. 

CSBTmXD   QUESTIONS. 

See  Appbai.,  17. 

CHATTEL  MOBTOAOE8. 

PlUNG. 

Unfiled  mortgage  valid  against  widow  of  mortgagor  who  paid  funeral 
expenses  —  funeral  expenses  not  debt  of  decedent  —  widow's  exemptions 
are  subject  to  unfiled  mortgage.     Holmes  v.  Utter,  594. 

CITT. 

See  Municipal  Corporations. 

CITY  COI7BTS. 

See  Appeal,  3. 

CODE   or   CIVIL  PBOGEDUBE. 

[For  table  containing  all 'sections  cited  and  construed  in  this  volume, 
see  ante,  p.  Ixxvi.) 

CODE   OP   CBIMINAL  PBOGEDUBE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  ante,  p.  Ixxvii.] 

CODE   OF   OBDINAHCES. 

[For  table  containing  all  sections  of  Code  of  Ordinances  of  City  of 
New  York  cited  and  construed  in  this  volume,  see  ante,  p.  Ixxx.] 

CO-INSUBANCE. 

See  Insubancb,  1. 

COMMEBCIAL  PAPEB. 

See  Bills  and  Notes. 

COMMISSIONS. 

See  Motions  and  Ordbbs,  2;  Pbincipal  and  Agent,  1,  2. 

COMPLAINT. 

See  Libel;  Pleadings. 
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GONDEMNATIOM. 

See  Ebanent  Domain;  Mitnicipal  Cobporatiokb»  6. 

CONDITIONAL   SALE. 

See  Sales,  26. 

CONFLICT   OF  LAWS. 

See  Sales,  22. 

[For  tables  of  all  statutes  of  States  and  Territories  and  foreign  countries 
cited  and  construed  in  this  volume,  see  ante,  p.  Ixxiz.] 

CONSOLIDATION  ACT. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  ante,  p.  Ixxviii.] 

CONSOLIDATED  LAWS. 

[For  table  containing  all  chapters  and  seetioiis  oited  and  construed 

in  this  volume,  see  anUy  p.  box.) 

CONSTITimONAL  LAW. 

Legislative  Power. 

1.  While  Legislature  ma^  not  recognize  claims  founded  upon  gratitude 
or  charity,  it  may  recognize  claims  founded  in  equity  and  justice  — 
uncompleted  contracts  and  claims  arising  therefrom  may  be  oi  such 
character.     Gordon  v.  State  of  New  York,  589. 

EIkight  Act. 

2.  limitation  in  Knight  Act  that  judgment  cannot  be  rendered  for 
greater  amount  than  certain  per  cent  of  contract  price  is  not  in  violation 
S  section  19,  article    III   of    the   Ck>nstitution.  Gordon  v.  State  of 

New  Yorky  589. 

3.  Said  act  providing  for  cancellation  on  application  of  contractor  of  war 
contracts  theretofore  executed  by  State  Commission  of  Highways,  and 
making  provision  for  adjustment  of  disputed  matters  by  Court  of 
Claims,  is  constitutional  —  provision  in  such  act  conferring  jurisdiction 
on  Court  of  Claims  to  hear  aO  claims  for  alleged  increase  m  cost,  as  to 
contracts  ah-eady  performed,  does  not  invalidate  provision  as  to 
uncompleted  contracts.     Gordon  v.  State  o/  New  Yorky  589. 

Statute  Axtthorizing  Court  to  Appoint  Clerk. 

4.  Chapter  21  of  Laws  of  1878  authorizing  justices  of  Supreme  Court 
to  appoint  clerk  is  constitutional.     Mailer  of  uevoy  v.  Craig,  5I&7. 

[For  tables  of  the  sections  of  the  United  States  and  New  York 
Constitutions  cited  and  construed  in  this  volume,  see  ante,  pp.  Izvii 
and  Ixix.] 

CONTEMPT. 

Order. 

1.  When  clerical  mistake  in  order  in  contempt  proceedings  will  be 
recognized  on  appeal  and  dealt  with  as  such.  Stone  v.  4Si  Broadwaiff 
BeaUy  CorporaHan,  882. 

Punishment. 

2.  After  plaintiff  had  been  permitted  to  withdraw  money  from  oflk)e 
of  city  chamberlain  representing  amount  of  accumulated  dower  interests 
she  assigned  her  dower  interests  to  api>eUant  and  was  directed  by  order 
to  pay  to  city  chamberlain  amount  withdrawn.  On  motion  to  punish 
her  for  contempt  she  was  directed  to  i>ay  amount  to  assignee  as  person 
injured.  On  motion  to  resettle  that  wder  she  could  not  raise  question 
that  amount  of  dower  was  less  than  amount  stated  in  order  which  was 
an  objection  against  original  motion  and,  furthermore,  she  was  estopped 
by  statement  of  amount  in  the  withdrawal  order.     Cordon  v.  KeUy,  4QK5. 

3.  Order  directing  plaintiff  to  i>ay  monevs  to  chamberlain  of  city  of 
New  York  —  fine  on  disobedience  directed  to  be  paid  to  appellant  as 
person  injured  —  on  motion  to  resettle  contempt  order  new  grounds 
of  opposition  to  original  motion  cannot  be  raised.     Cordon  v.  Keuy .  405. 

CONTRACTS. 

See^  also,  Arbitration;  Attorney  and  Client,  5;  Carriers,  1; 
Constitutional  Law,  1;  Corporations,  9;  iNauRANCB,  3; 
Landlord  and  Tenant,  1;  Master  and  Servant;  Pleadings, 
10;  Sales;  Vendor  and  Purciiaser,  6. 
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CONTRACTS  —  Continued, 
Requisites  and  Validity. 

1.  Consideration  —  extra  oompensation  —  in  aotion  to  recover  balance 
allefifed  to  be  due  under  written  agreement,  the  fact  that  services  for 
which  plaintiff  was  to  receive  additional  compensation  were  special 
services  establishes  sufficient  consideration.     Low  v.  Dyer^  346. 

2.  Release  —  validity  —  release  which  plaintiff  signed  believing  it  to 
be  a  receipt  only  held  not  intended  to  relate  to  claim  in  suit  and  not 
binding  on  plaintiff.    Low  v.  Dyer^  346. 

CONSTBUCnON   AND   OPERATION. 

3.  Contract  for  exclusive  sale  of  patterns  containing  clause  that 
either  party  may  terminate  agreement  by  notice  and  that  upon  the 
expiration  of  six  months  following  such  notice,  all  patterns  are  to  be 
returned  to  plaintiff,  does  not  prohibit  sale  of  plaintiff's  patterns  by 
defendant  within  six  months  after  notice  of  termination.  BuUerick 
Pabliahing  Co.  v.  Loeser  &  Co,,  Inc.,  1. 

4.  Letter  of  credit  —  as  between  buyer  and  seUer  a  letter  of  credit 
constitutes  the  sole  contract  with  shipper.  Lambom  v.  Lake  Shore 
BanHng  &  Trust  Co,,  504. 

5.  Question  for  court  —  construction  of  contract  is  for  court  and  it 
is  error  to  leave  its  construction  to  jury.    Sovle  v.  Bon  Ami  Co.,  902. 

Performance  or  Breach. 

6.  Contract  to  sell  plaintiff's  patterns  is  terminated  by  defendant's 
notice  of  election  to  terminate  and  plaintiff  is  not  entitled  to  injunction 
pendente  lite  restraining  defendant  from  thereafter  selling  other  makes 
of  patterns  in  its  store.     Butierick  Pvblishing  Co,  v.  Loeser  &  Co.,  Inc.,  1. 

7.  Action  to  recover  amount  due  under  building  contract  —  recovery 
•   cannot   be  had  unless  plaintiff  establishes  performance  —  procuring 

certificate  of  engineer  —  recovery  cannot  be  had  on  theor^r  that  procuring 
certificate  of  engineer  was  waived,  where  such  condition  is  made  in 
contract.     Jankovntz  v.  Manhattan  Sioiss  Embroidery  Co,,  Inc.,  22. 

8.  Building  contract  —  action  by  owner  to  recover  expense  incurred 
in  replacing  defective  work  —  findings  of  referee  that  defects  existed 
were  supported  by  evidence.     Cosden  v.  Paul  Co.,  68. 

9.  Subway  construction  contract  —  action  to  forfeit  contract  to  con- 
struct subway  for  electric  lines  and  to  recover  money  due  thereimder  — 
contract  providing  that  defendant  might  retain  as  profits  ten  per  cent 
of  cash  capital  invested  in  construction  and  recoup  for  deficit  for  prior 
years  —  failure  of  defendant  to  make  reports  —  construction  paid  for 
m  stock  and  bonds  —  contract  valid  —  plaintiff,  after  acquiescin|:,  is 
estopped  ftom  daiminpr  forfeiture  for  failure  to  make  reports  —  failure 
at  defendant  to  make  itemized  report  of  construction  does  not  preclude 
ri^ht  to  retain  ten  per  cent  —  defendant  not  entitled  to  ten  per  cent 
prior  to  settlement  with  contractor  —  construction  account  improperly 
credited  with  sale  of  part  of  system.  City  of  New  York  v.  Consolidated 
Tel.  &  El.  Subway  Co.,  689. 

10.  Certificate  of  acceptance  —  contract  for  alterations  of  court 
house  providing  that  architect  should  make  "  certificate  that  the  work 
is  completed  in  accordance  with  such  specifications  "  is  not  complied  with 
by  indorsement  of  word  "  approvea  "  on  letter  of  construction  com- 
pany asking  payment.  United  Cork  Flooring  Co.  v.  Carlin  Construc- 
tion Co.,  976. 

Actions. 

11.  Instnictions  —  charge  of  court  in  action  to  recover  contract  price 
under  building  contract  allowing  jury  to  render  verdict  if  thejf  found 
partial  failure  to  perform  contract  had  been  excused  or  waived,  is 
erroneous.     Jankoioitz  v.  Manhattan  Swiss  Embroidery  Co.,  Inc.,  22. 

12.  Defense  —  in  action  to  recover  expense  incurred  in  replacing 
defective  work,  defendant  cannot  complain  that  reconstruction  was  not 
in  accordance  with  plans  where  reconstruction  cost  no  more  than  if 
plan  had  been  followed.     Cosden  v.  Paul  Co.,  68. 

13.  Damages  — =•  action  to  recover  damages  for  breach  of  contract  for 
construction  of  street  based  on  interferences  and  delays  —  evidence 
admissible  —  letters  containing  self-serving  declarations  improperly 
admitted  —  statement  by  court  that  jury  should  disregard  self-serving 
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CONTRACTS  —  ConHnued. 

part  did  not  cure  error  —  other  contracts  which  interfered  with  woric 
not  admissible  —  no  damages  allowable  for  interference  contemplated 
by  contract  —  hearsay  evidence,  admissibilitjr  of  —  damages  must  b« 
based  on  qiMntum  meruit  of  increased  cost  in  consequence  of  inter- 
ference —  rule  adopted  by  whirfi  damages  were  measured  by  difference 
between  actual  cost  and  estimated  cost  under  estimate  based  on  different 
method  from  that  in  contract,  was  erroneous.  Uvalde  Asphalt  Pawing 
Co.  V.  City  of  New  York,  740. 

14.  Pleading  —  in  action  for  damages  by  plaintiffs  because  defendant 
canceled  executory  contract  partially  performed,  complaint  stated  that 
defendant  refused  to  permit  plaintiffs  to  perform  any  more  work  because 
it  refused  to  pay  the  agreed  price,  that  plaintiffs  have  performed,  and 
stand  willing:  to  perform  the  contract  —  baais  of  demurrer  was  that 
complaint  did  not  allege  that  plaintiffs  had  "  duly  "  performed  under 
Code  of  Civil  Procedure,  held  that  when  buyer  cancels  oontraet  or 
otherwise  prevents  full  performance,  an  averment  of  due  performanoa 
18  bad.     Perry  v.  Fraeer  Wire  Co.,  »60. 

CONTEIBUTGRY  KEOLIOCNCE. 

See  Nbgugencb,  2,  3. 

CONTE&SION. 

See,  also,  Attornbt  and  Cuent,  1. 

Bonds  of  partnership  —  evidence  examined  in  action  for  conversion 
of  government  bonds  bought  with  partnerslup  money  and  held  to  show 
that  the  bonds  in  question  represented  in  part  defendant's  undivided 
surplus  profits  in  the  partdership.     Dupay  v.  Oalbina,  168. 

COBPOBATION8. 

See,   also.  Attachment,   1;    Depositions,   3;    Discovert   and 
Inspection;  Taxation,  7. 

Incobporation  and  Organization. 

1.  Control  of  property  —  one  corporation  cannot  incorporate  another 
or  control  its  actions  except  through  stock  control  —  mutual  benefit 
association  cannot  by  incorporation  control  propertv  of  branch  organized 
by  it  —  parent  association  may  restrain  branch  from  using  funds 
contributed  to  it  contrary  to  purpose  specified.  Herman  v.  Brooklyn 
Savings  Bank,  269. 

Corporate  Existence  and  Franchise. 

2.  Membership  corporation  —  application  to  amend  charter  so  as  to 
include  persons  not  opposed  to  "  Marxian  Principles  "  denied  as  Marxian 
principles  are  within  prohibition  of  Penal  Law,  sections  160  and  161. 
Matter  of  Lithuanian  Workers'  Literature  Society,  262. 

Transfer  op  Shares. 

3.  Action  to  recover  purchase  i»ice  of  corporate  stock  —  proposals  by 
letter  and  answers  thereto  did  not  constitute  sale  but  merely  preliminary 
negotiations.     Topliff  v.  Schimpff,  198. 

Powers.  Duties  and  Functions. 

4.  Voluntary  sale  of  franchise  and  property  —  rights  of  non-consenting: 
stockholder  —  consent  of  percentage  of  owners  of  stock  to  sale  means 
right  of  sale  for  cash  and  at  fair  valuation  and  must  be  so  construed 
where  rights  of  non-consenting  stockholder  are  not  protected  and  he 
does  not  care  to  join  new  corporation  —  where  sale  is  not  for  cash  and 
without  consent  of  plaintiff  to  join  new  corporation,  sale  as  to  him  is 
illegal  and  court  may  revoke  same  and  restore  assets  to  did  corporation. 
Murrin  v.  Archbald  Consolidated  Coal  Co.,  107. 

5.  Transfer  of  assets  to  new  corporation  with  imvision  for  exchaiigp 
of  stock  and  privilege  of  bu3ring  preferred  stock  is  invalid  as  against 
non-consenting  stoclmolder  in  old  corporation  since,  under  circumstances, 
l^iaintiff  who  was  pledgee  of  stock  would  become  minority  stockholder 
m  new  corporation.     Murrin  v.  Archbald  Consatidaied  Coal  Co.,  107. 

6.  Rights  of  pledgor  —  pledgor  not  having  right  to  exchange  pledged 
stock  for  stock  in  new  corporation,  right  to  vote  stock  is  limited  ri^ht, 
limited  to  right  to  vote  for  sale  of  stock  for  cash  at  fair  valuation. 
Murrin  v.  Archbald  Consolidated  Coal  Co.,  107. 
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7.  Rights  of  pledgee  -^  plaintiif  having  title  to  stook  as  ple<lgee,  tio 
aet  of  ^edgor  oould  divest  him  of  his  rights  obtained  thereby  and  he 
alone  oould  oonsent  to  transfer  of  stock  to  new  corporation.  Murrin  v. 
Arekbald  ConaolidaUd  Coal  Co.,  107. 

8.  Report  of  aptffaisera  as  to  vafaie  of  stock  and  assets  is  conclusive 
as  against  dissenting  stockholder  —  power  of  court  to  confirm  — 
Stock  Corporation  Law,  sections  16  and  17,  construed  and  mplied  — 
proceedings  under  Stock  Corporation  L^w,  section  17,  and  Business 
Corporations  Law»  section  8i  afstingiiished.    MaUer  of  Bick^rUm^  231. 

Actions. 

9.  Pleadings  —  complaint  for  specific  performance  of  contract  by 
stockholders  and  officers  to  sell  stock  to  plaintiff  and  for  aocouating  for 
assets  wasted  states  two  causes  of  action  —  causes  of  action  must  be 
separately  stated  and  numbered.    BemsUin  v.  OrlevUch,  362. 

Taxation. 

10.  **  Manufacturing  "  corporation  —  corporation  engaged  principally 
in  building  construction  is  not  '*  manufacturing  "  corporation  ezeinpt 
from  kxuJ  taxation  under  Tax  Law  —  statute  limited  to  corporations 
engaged  in  manufacture,  purchase  or  sale  of  personal  property.  People 
ex  rd.  Turner  Construction  Co*  v.  CafUor,  213. 

MBMBeRSHtP   CoRPOltATION. 

11.  By-law  providing  tribunal  for  canceling  advanced  registry 
certificate  of  cattle  of  members  —  notice  and  opportunity  to  be  heard 
necessary  for  orderly  |>rocedure  of  board  of  dilators  —  member  must 
exhaust  remedies  within  corporation  befbre  appeal  to  courts  —  suit  to 
restrain  corporation  fh>m  canceling  certificates  of  advanced  registry  — 
provision  in  judgment  that  board  of  dueetors  need  not  confine  itself 
to  oommon-law  evidence,  improper — court  will  not  pass  on  title  of 
directcxrs  to  office  in  suit  in  equity.  Cabana  v.  HoUiein-Frieaian 
Aewciakicn^  842. 

FOBSIQN   COBPOBATXONS. 

12.  Transportation  CorpofationB  Lww  —  a  foceign  corporation  furnish- 
ing  ^as  to  village  through  pipe  line  does  not  come  under  section  62 
of  said  law.  People  ex  reL  PeruMylvania  Oas  Co.  v.  P.  S»  Commiasion^ 
514. 

COSTS. 

See,  alaoy  Inburanob,  2;   Landlobd  and  Tbnant,  3;  Salbs,  22; 
TaNDjBR;  Wobkmjm's  Cokpbnbation  Law,  23. 

Allow  ancb. 

Additional  allowance  —  in  action  by  attorney  against  client  to  recover 
compensation,  case  is  not  so  difficult  or  extraordinary  as  to  warrant 
an  allowance  of  five  per  cent  under  Code  of  Civil  Procedure.  Blacktvell  v. 
Finlay,  436. 

COTKNANT. 

See  Landlord  and  Tbnant,  5. 

OOUNTSBGLAIM. 

iSfeeBiLLS  andNotbs,  3;  Equity;  Mortqagbs,  3;  Plbadinqs,  K, 
16;  Stat  or  Procbbdinqs. 

OOITNTIXS. 

See  PuBUc  OpncBBa. 

OOI7ET8. 

See,  aha,  Appbal,  3;    Cbimbb,  2,  3;    Husband  and  Wifb,  7; 
Schools. 

Jurisdiction. 

1.  Fact  that  court  acquired  jurisdiction  of  ease  on  equitable  grounds 
does  not  require  it  to  aetennine  collateral  question  of  title  to  office. 
Cabana  v.  ffoletein^Frieaian  Aesoeiation,  842. 
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COURTS  —  CrniHnued, 
SuPBBMB  Court. 

2.  Power  to  appoint  olerk  —  justioM  of  Supreme  Court  residing  in 
Kings  county  have  power  under  Laws  of  1878,  ohapter  21,  to  appoint 
dork  —  said  statute  not  uneonstitutionaL  MaUer  of  De»oy  v.  Craig, 
667. 

Court  of  Claims. 

3.  Jurisdiction  —  wiiile  section  264  of  Code  of  Civil  Procedure  confers 
jurisdiction  on  Court  of  Claims  to  hear  and  determine  private  claims 
against  State,  it  does  not  foreclose  State  from  contesting  liability. 
Herkimer  Lumber  Co.  v.  State  of  New  York,  708. 

COURT  OF  CLAIMS. 

See  Constitutional  Law,  2,  3;  Courts,  3 

CREDITORS. 

See  Fraudulbnt  Convbtangbs»  2. 

CRIlffBS. 

Nature  and  Elements  of  Crive. 

1.  Criminal  Anarchy  Statute  —  socialistic  iirindples  propounded  by 
Karl  Marx  are  broad  enough  to  justify  the  propaganda  which  Penal 
Law,  sections  160  and  161,  condemns  as  criminal  and  felonious.  Mailer 
of  Lithuanian  Workere*  lAUrature  Society ^  262. 

Jurisdiction. 

2.  Endan(serin|[r  morals  of  child  -—  City  Court  of  Plattsburfir  does  not 
have  exclusive  jurisdiction  exoept  in  same  oases  as  Courts  of  Special 
Sessions  —  impairment  of  monds  of  child  cannot  be  characterized 
as  cruelty  under  Code  of  Criminal  Procedure,  conferring  exclusive 
jurisdiction  on  Courts  of  Special  Sessions  —  section  56  of  Code  of 
Criminal  Procedure,  confemns  exclusive  jurisdiotion  on  Courts  of 
Special  Sessions,  does  not  enumerate  crime  of  endangering;  morals 
of  child  and  City  Court  of  Plattsburg  does  not  have  exclusive  jurisdiction 
of  violation  of  that  section.     People  v.  Baxter,  824. 

3.  It  seems  that  question  whether  Court  of  Special  Sessions  had 
exclusive  jurisdiction  of  crime  charged  in  indictment  cannot  be  raised 
by  demurrer.     People  v.  Baxter,  SA 

Indictment  and  Information. 

4.  Section  445  of  Code  of  Criminal  Procedure,  providing  that  under 
an  indictment  defendant  may  be  convicted  of  any  crime  the  commission 
of  which  is  necessarily  included  in  that  with  which  he  is  charged,  is 
applicable  to  prosecutions  bjr  information  —  disorderly  conduct  is 
included  in  information  charging  assault  in  thhrd  degree  —  eourt  did 
not  lose  jurisdiction  of  case  by  dismissing  assault  charge.  People  v. 
PFein,  368. 

Trial. 

5.  Instructions  —  when  error  to  charge  as  to  testimony  of  aeeom- 
plices  —  it  was  error  for  court  on  indictment  for  burglary  to  fail  to 
charge  jury  that  it  might  convict  defendant  of  grand  larceny,  first 
degree,  and  fail  to  define  the  crime  or  any  of  its  d^prees.  People  v. 
Hassan,    89. 

6.  Perjury  —  evidence  —  it  is  improper  to  read  items  and  headings 
from  newspapers  which  were  purely  hearsay  as  if  they  imputed  verity 
and  were  tantamount  to  admissible  evidence.     People  v.  Henry,  177. 

7.  Cross-examination  —  long  cross-examination  by  judge  not  preju- 
dicial where  evidence  is  overwhelming  in  its  demonstration  of 
defendant's  guilt.     People  v.  Armellino,  950. 

8.  Perjury  —  cross-examination  of  defendant  police  insiiector  indicted 
for  perjury  concerning  conviction  of  police  inspectors  with  whom 
defendant  nad  no  connection  and  as  to  slush  fund  "  and  newspaper 
articles  concerning  activities  of  district  attorney's  office,  improper. 
People  V.  Henry,  177. 

9.  Arson  —  new  trial  —  remarks  by  district  attorney  and  admission 
of  evidence  of  another  crime  prejudicial,  though  stricken  out,  and  justify 
granting  of  new  txiaL     People  v.  Tinauer,  896. 
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CEIlffBS  —  Continued, 
Appeal. 

10.  Indecent  exposure  of  i>er8on  —  where  offense  of  indecent  exposure 
of  person  of  which  defendant  was  convicted  was  not  necessarily  included 
in  offense  charged  nor  covered  by  alleeations  of  indictment,  on  reversal 
of  conviction  defendant  is  not  entitlea  to  be  discharged,  but  new  trial 
should  be  granted.     People  v.  McVoy^  919. 

Gband  Larcbnt. 

11.  Admissibility  of  evidence  —  evidence  of  witness  inadmissible  that 
he  was  present  when  alleged  accomplice  of  accused  pleaded  guilty  to 
one  phase  of  the  crime  cnarged' — evidence  not  admissible  that  two 
persons  other  than  defendant  had  pleaded  guilty  to  one  crime  involved 
m  common  scheme  —  promise  of  district  attorney  to  prove  common 
scheme  did  not  render  competent  evidence  of  other  burglaries  —  one 
criminal  act  to  be  evidence  of  another  must  be  connected  as  part  of 
general  plan  or  design  and  mere  isolated  crime  cannot  be  given  in 
evidence  —  competent  incriminatory  evidence  made  by  defendant  when 
informed  of  statements  made  by  alleged  accomplices  became  incompetent 
and  immaterial  when  submerged  with  inadmissible  evidence  —  proof 
of  conversations  by  defendant  with  alleged  accomplices  inadmissible. 
People  V.  Hassan,  §9. 

Perjury. 

12.  Rule  as  to  suflSciency  of  evidence  —  to  convict  for  perjury  there 
must  be  at  least  two  witnesses  or  one  witness  supported  by  corroborating 
or  independent  circumstances  —  where  accuser's  witness  is  interested 
in  that  if  he  did  not  corroborate  accuser  his  corroboration  of  defendant 
would  be  admission  of  his  own  guilt,  his  testimony  is  of  little  weight. 
People  V.  Henry,  177. 

13.  Evidence  —  there  can  be  no  conviction  where  only  evidence  of 
false  swearing  is  that  of  accusing  witness,  who,  if  he  had  not  testified, 
would  thereby  have  admitted  his  own  guilt.     People  v.  Henry,  177. 

14.  Instructions  —  failure  to  instruct  and  instructions  given  jury  on 
trial  of  one  charged  with  perjury  examined  and  held  erroneous. 
People  V.  Henry,  177. 

[For  tables  containing  all  sections  of  the  Penal  Law  and  of  the 
Code  of  Criminal  Proceaure  cited  and  construed  in  this  volume,  see 
ante,  p.  Ixxvii.] 

CEIMINAL  ANAECHY  STATUTE. 

See  Crimes,  1. 

CROSS-EXAMINATION. 

See  Crimes,  7. 

CROSSINGS. 

See  Railroads,  2. 

DAMAGES. 

See,  also.  Contract?,,  13;    Eminent  Domain,  1,  2;    Municipal 
Corporations,  2;  Summary  Proceedings,  5. 

Measure  of  Damages. 

1.  Non-acceptance  of  goods  —  measure  of  damages  in  actions  for 
non-acceptance  of  goods  sold  is,  under  Personal  Property  Law,  difference 
between  contract  price  and  market  or  current  price  when  goods  ought 
to  have  been  accepted.     Waumbek  Mfg.  Co.,  Inc.,  v.  Alfandri,  64. 

2.  Qenerally  compensation  is  measure  of  damages  and  rules  prescribing 
special  methods  for  computing  same  are  merely  formulas  for  measuring 
compensation.     Seaver  v.  Lindsay  Light  Co.,  397. 

Excessive  Damages. 

3.  Amount  of  verdict  in  personal  injurv  action  held  to  be  excessive  — 
remittitur  ordered  to  sum  of  $18,600,  and  judgment  as  modified  afiOrmed. 
Lord  v.  Director  General  of  Railroads,  922. 

App.  Dnr.— Vol.  CXCVI.       63 
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DEAD  B0DII8. 

Burial  Rights. 

1.  Relativee,  duty  to  find  —  it  is  duty  of  authorities  of  momie  to 
which  dead  body  is  turned  over  and  aJso  of  medical  college  to  which  it 
is  later  transmitted  by  morgfue,  to  make  reasonable  inquiry  to  ascertain 
existence  oi  relatiyes  or  friends  of  deceased.    Bvrke  v.    New    York 

UnwersUy,  491. 

2.  Cremation  of  body  —  irrespective  of  statement  of  cause  of  action 
for  dissection,  complaint  stating  that  body  was  cremated  establishes 
cause  of  action  since  under  section  2215  of  Penal  Law  it  is  provided 
that  after  dissection,  body  shall  be  buried.    Burke  v.    New    York 

UnwersUyf  491. 

Dissection. 

3.  Dissection  of  human  body  without  consent  of  relatives  or  friends 
is,  under  common  law,  wrongful  act.  Burke  v.  New  York  University, 
491. 

Actions. 

4.  Complaint  —  in  action  for  unlawfully  dissecting  dead  body  it  is 
only  necessary  for  plaintiff  to  allege  dissection  without  consent,  and  it 
is  for  defendant  to  plead  facts  in  justification.     Burke  v.   New  York 

Univernty,  491. 

5.  Pleadings  —  complaint  states  cause  of  action  for  unlawful  dissection 
of  body  where  it  is  alleged  that  decedent's  body  was  removed  from 
hospitu  to  morgue  on  day  of  death,  that  death  certificate  was  filed  and 
permit  for  burial  issued  ten  davs  later,  that  body  was  turned  over  by 
morgue  to  defendant  and  that  thereafter,  without  plaintiff's  permission, 
body  was  dissected  and  remains  cremated  although  plaintiff's  address 
was  known.     Burke  v.  New  York  University,  491. 

6.  Defenses  —  defendant  must  justify  dissection  of  dead  body,  if 
justification  is  sought  under  special  statute,  by  facts  bringing  case  wiUiin 
said  statute.     Burke  v.  New  York  University^  491. 

DEBTOE  AND  CRIDITOE. 

^ee  Fraud. 

DIIDS. 

See,  aleo,  Exacurons  and  Adminibtrators,  1;  Trubtb,  2. 

Rbquisitbb  and  Vauditt. 

1.  Quitclaim  deed  by  wife  to  husband  on  condition  that  he  survive, 
which  is  subject  to  revocation,  is  testamentary  and  void.  Butler  v. 
Sherwood,  603. 

Construction  and  Operation. 

2.  Property  conveyed  —  description  in  deed  vague  and  indefinite  — 
intention  of  parties  to  control  as  to  amount  conveyed  —  effect  of 
reservation  of  wood  lot  containing  "  about  "  one  and  one-half  acres  — 
effect  of  subsequent  reservation  of  definite  amount  —  deed  expressing 
exact  amount  of  property  conveyed  not  controlling  where  no  survey 
is  produced  —  acreage  stated  was  mere  guess  and  estimate  of  amount 
conveyed  was  not  based  on  evidence  of  competency  to  make  estimate. 
Rider  v.  Ferguson,  570. 

3.  Reservation  in  deed  purporting  to  grant  lands  to  low-water  mark 
in  county  of  Richmond  of  fishery  and  right  to  use  beach  in  firont  of 
premises  for  all  fishing  purposes,  does  not  give  grantor  or  his  successors 
any  rights  in  upland  above  high-water  mark.  Tysen  v.  Cedar  Grove 
Beach  Corporation,  684. 

DEFAULT. 

See  Judgments,  1,  2;  Justice's  Court. 

DEFINITIONS. 

**  About "  as  used  in  describing  quantity  of  land  conveyed.  Rider  v. 
Ferguson,  570. 

•'^C.  i.  f."    Seaver  v.  Lindsay  Liqht  Co.,  397. 

"  Fishery  "  cannot  be  construed  as  giving  right  in  upland.  Tysen  v. 
Cedar  Grove  Beach  Corporation,  684. 
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DSmVITIONS  ^  ConHnued, 

**  Irrelevoat  allegation."     Wayte  v.  Bowker  Chemical  Co,,  665. 

"  Issue."     Matter  of  Knight,  355. 

'*  Other  disposition  of  pr<»>erty  "  as  used  in  Tax  Law,  §  353.  People 
ex  rd.  Brewster  v.  Wendell,  613. 

"West  Virginia  State  bonds"  as  used  by  testator  oonstrued. 
Matter  of  Manning,  575. 

DEMURRIE. 

See  CoNTBACTB,  14;  Crimbs,  3;  Plbadinqs,  6-^ 

DENIALS. 

See  Pleadings,  9, 14. 

DEPOSITIONS. 

Examination  before  Trial. 

1.  Books  —  order  modified  on  stipulation  to  permit  use  of  sworn 
copies  of  books.     Mayer  v.  Sterling  Silk  Glove  Co,,  926. 

2.  Modification  of  order  so  as  to  include  examination  concerning 
matters  not  included  in  original  order.     Siherman  v.  Ware,  925. 

3.  Foreign  corporation  authorized  to  and  eii^[aged  in  business  in  this 
State  is  subiect  to  examination  before  trial  in  action  against  it  on 
contract  made  within  State  —  examination  proper  where  plaintiff  can- 
not make  bill  of  particulars  otherwise  —  objection  to  service  on  attorney 
is  not  ground  for  vacating  order.  Weinberg  v.  Berkshire  Ice  Co.,  Inc., 
364. 

In  Foreign  Country. 

4.  Commission  and  letters  rogatory  for  examination  of  witnesses  in 
foreign  country  ordinarily  will  issue,  and  the  court  will  not  pass  upon 
relevancy  or  materiality  of  testimony  sought,  yet  if  large  sum  of  money 
is  im  possession  and  subject  to  risks  of  business  of  moving  party,  and 
long  delay  of  trial  will  ensue,  court  will  scrutinize  moving  papers  more 
caiifuUy  and  if  testimony  is  irrelevant  and  immaterial,  will  den^ 
motion  —  testimony  sought  being  irrelevant  and  immaterial  in  this 
case,  motion  will  be  denied.  Goshi  Kaisha  Yamamato  Sohonten  v. 
France  &  Canada  Steamship  Company,  lAd,,  551. 

DESCENT  AND  DISTRIBUTION. 

See  Wills,  7,  8. 

DISCOVERY  AND  INSPECTION. 

Petition  by  defendants  for  discovery  before  answer  —  discovery 
authorized  where  books  and  papers  relating  to  transaction  are  in 
plaintiff's  possession  —  defendants  are  not  obhged  to  file  formal  answer 
alleging  that  the^  have  no  knowledge  or  information  sufficient  to  form 
belief  and  obtain  discovery  after  issue  is  joined  —  discovery  not 
denied  because  of  expense.    Cuban  Telephone  Co.  v.  Conklin,  463. 

DISORDERLY  CONDUCT. 

See  Crimes,  4. 

DIVORCE. 

See  Husband  and  Wife,  3,  4. 

DOMESTIC  RELATIONS. 

See  Husband  and  Wife. 

DOWER. 

See  Contempt,  2,  3;  EsTOPPBih 

DUE  PROCESS  OF  LAW. 

See  Husband  and  Wife,  4. 

EJECTMENT. 

Defense. 

Equitable  defense  is  good  in  ejectment  —  action  of  ejectment  by  wife 
against  husband  is  not  maintainable  where  wife  is  tenant  in  common, 
has  not  been  ousted  nor  had  her  rights  denied.     Dixey  v.  Dixey^  352. 
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ELECTIONS. 

CONTSST. 

1*  Ck>ii8tniotioii  of  stipulation  —  stipulation  in  quo  wairrarUo  proceed- 
ings to  try  title  to  oifioe,  to  efPeot  that  parties  waived  preliminary  proof 
as  to  oondition  of  ballot  boxes,  envelopes  and  ballots,  preparatory  to 
opening  any  box  or  envdope  which  expresslv  left  either  morty  at  liberty 
to  show  condition  of  boxes,  etc.,  construea  to  mean  that  preliminary 
proof  concerning  condition  of  box  was  waived  to  expedite  trial  — 
stipulation  did  not  prevent  introduction  of  evidence  showing  that  ballot 
boxes  had  been  interfered  with  —  circumstantial  evidence  shown  that 
ballot  boxes  had  been  tampered  with.  People  ex  rd.  DeleharUy  v. 
Mclnlyre,  44. 

2.  Instructions  —  charge  that  if  jury  found  that  watcher  actually 
mutilated  ballot  in  court  and  that  mutilation  was  intentional,  they 
might  consider  that  fact  was  proper  —  charge  was  proper  that  if  relator 
or  one  acting  in  his  behalf  knew  about  mutilation  ana  consented  to  it, 
jury  might  treat  that  fact  as  admission  on  part  of  relator  of  weakness 
of  case,  but  otherwise  if  relator  had  no  knowledge  and  did  not  approve 
of  same,  such  fact  should  have  no  influence.  People  ex  rel,  DeleharUy  v. 
Mclntyre,  44. 

EMINENT  DOMAIN. 

Proceedings  to  Take  Pbopertt  and  Assess  Compensation. 

1.  Ascertainment  of  damages  —  condemnation  for  street  purposes  — 
proof  of  annual  rental  of  unexpired  leasehold  interest  —  duty  of 
commissioners  as  to  ascertaining  value  of  property  —  value  of  leasehold 
interest  over  and  above  rent  reserved  must  be  ascertained  —  award 
need  not  separately  state  awards  for    land,    improvements,    etc. — 

.  confirmation  of  award  to  executors  owning  land  and  to  tenant.     Matter 
of  City  of  New  York  (Seventh  Avenue)^  451. 

2.  Payment  of  award  —  damages  awarded  to  unknown  owners  for 
land  taken  for  street  pmrposes  in  New  York  city  —  interest  does  not 
run  on  award  to  unknown  owners  —  interest  not  allowed  where  real 
owners  assert  and  prove  right  —  claimant  not  entitled  to  interest  ftom 
time  title  vested  to  date  of  payment.  Matter  of  City  of  New  York 
(E.  149th  Street),  866. 

EQUITY. 

See,  also.  Ejectment;  Landlord  and  Tenant,  7. 
Specific  Performance. 

Assignment  of  awards  made  for  land  taken  for  street  purposes  —  in 
suit  under  contract  of  sale  to  compel  assignment  of  awards  for  lands 
taken  in  New  York  city  for  street  purposes,  in  which  city  is  defendant, 
it  is  not  necessary  to  decree  assignment  and  then  decree  setoff  of  awards 
a^;ainst  assessments  on  plaintiff's  property,  but  court  may  properly 
direct  that  awards  involved  be  set  off  against  assessments,  fox  Film 
Corporation  v.  Uirechman^  391. 

ESTOPPEL. 

See,   also.  Bills   and  Notes,  2;    Contracts,  9;    MuNiaPAL 
Corporations,  3. 

In  contempt  proceeding  claim  of  defendant  that  total  amount  of 
money  withdrawn  from  city  chamberlain  did  not  represent  all  moneys 
due  for  dower  to  which  appellant  was  entitled,  cannot  be  raised  m 
view  of  fact  that  she  obtained  withdrawal  order  reciting  that  amount 
represented  whole  accumulation  of  dower.    Cordon  v.  KeUy,  405. 

EVIDENCE. 

See,  also.  Bills  and  Notes,  3;  Contracts,  13;  Crimes,  6,  9, 
11-13;  Depositions,  4;  Elections,  1;  Executors  and 
Administrators,  4;  Fraudulent  Conveyances;  Gipts; 
Husband  and  Wipe,  7;  Motor  Vehicles,  1;  New  Trial; 
Partnership;  Pleadings,  17;  Sales,  19;  Surrogate's  Court, 
4;  Tenants  in  Common;  Vendor  and  Purchaser,  3;  Wills, 
1-3,  6;  Workmen's  Compensation  Law,  6,  9, 16^-18- 
Documentart  Evidence. 

1.  Writing:,  reports,  etc. —  it  is  error  to  admit  in  evidence  various 
writings,  reports,  etc,  over  ezoeption,  where  there  is  no  evidence  that 
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EVIDENCE  —  Continued. 

plaintifF  had  examined  them  or  knew  of  their  oontents.    SmUe  ▼. 
Ban  Ami  Co.,  902. 

Parol  Evidence. 

2.  Parol  evidence  may  be  admitted  to  ascertain  purport  of  written 
instrument.     Rosenthal  v.  United  Transportation  Co.,  540. 

EXAMINATION  BEFORE   TRIAL. 

See  Depositions,  1. 

EXECUTORS  AND  ADMINISTRATORS. 

See,  aleo.  Appeal,  7;  Eminent  Domain,  1;  Fraud;  Gins; 
Vendor  and  Purchaser,  3;  Workmen's  Compensation  Law, 
22. 

Powers. 

1.  Administrator  with  will  annexed  has  power  to  complete  sale  where 
executrix  under  will  containing:  i>ower  of  sale  executes  contract  for  sale 
of  propertv  but  dies  before  title  is  dosed  and  deed  is  passed.  Runk  v. 
Knight,  99. 

Temporary  Administrator. 

2.  Expenses  —  attorney  has  no  claim  agrainst  estate  for  servioes 
performed  at  request  of  temporary  administratrix  which  resulted  in  no 
advantage  to  estate,  and  which  were  performed  after  appointment  of 
ancillary  executor.     Matter  of  Conned,  o39. 

Sale  of  Decedent's  Property. 

3.  Proceedings  by  creditor  to  sell  real  property  of  decedent  to  pay 
debts  is  governed  bv  Code  of  Civil  Procedure  as  it  existed  when  letters 
issued  on  decedents  estate  —  Code  of  Civil  Procedure,  sections  2702 
and  2705,  as  subsequently  amended,  are  not  applicable  —  three  years' 
Statute  of  Limitations  applies  —  proceeding  need  not  be  ancillary  to 
accounting  —  as  proceedmgs  were  instituted  within  three-year  period, 
marketable  title  was  passed.     Rischel  v.  Gerken,  393. 

Actions. 

4.  New  trial  —  permitting  plaintiff  to  testify  as  to  alleged  personal 
transactions  with  deceased  was  erroneous,  authorizing  new  trial.  L^ne 
V.  Gordon,  907. 

FEES. 

See  Costs  and  Fees;  Refbrbnces,  2. 

FORECLOSURE. 

See  Mortgages,  1. 

FOREIGN   CORPORATIONS. 

See  Corporations;  Insurance,  3 

FORGERY. 

See  Banks  and  Banking,  1. 

FRAUD. 

See,  also.  Vendor  and  Purchaser,  2;  Injunction,  10; 
Mortgages,  2,  3. 

Assif^nment  of  insurance  i>olicy  —  suit  to  set  aside  alleged  assignment 
by  plaintiff  to  her  uncle  of  insurance  policy  on  her  life  and  subsequent 
assignment  thereof  by  his  executors  to  themselves  —  evidence  establish- 
ing fraud  on  part  of  assignee  —  plaintiff  entitled  to  return  of  policy 
on  satisfaction  of  amount  payable  to  insurance  company  for  loans  — 
interest  should  not  be  allowed  plaintiff  on  value  of  pohcy  from  date 
of  alleged  fraud  to  date  of  trial  —  judgment  against  executors  for 
amount  payable  by  plaintiff  to  insurance  company  with  interest  less 
premiums  paid  —  executors  not  directed  to  pay  said  sum  to  insuranoe 
company  where  estate  insolvent  —  satisfaction  of  ju^gn^ient  on  account- 
ing of  executors  in  Surrogate's  Court  —  plaintiff  is  general  creditor. 
Lewery  v.  Simpson,  655. 
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ntAUDUUMT  OONVITANCES. 

1.  Evidenoe  to  sustain  finding  that  oonv^yanoe  was  fhradnlent  must 
be  competent  against  both  gnmtor  and  grantee.    Meyer  v.  Mayo,  78. 

2.  Reoard  of  testimony  given  by  defendant  grantor  is  competent 
against  grantor  but  is  hearsav  as  against  grantee  —  declarations  of 
defendant  grantor  are  admissible  since  they  are  admissions  of  party 
to  action,  but  may  not  be  considered  on  question  of  fraud  —  statements 
by  grantor  of  intention  to  defraud  are  not  hearsay  but  manifestations 
ol  mental  attitude  towards  plaintiif  and  competent  against  him  and 
his  grantee  —  declarations  of  intention  made  by  grantor  year  prior  to 
execution  of  deed  are  so  connected  as  to  be  relevant  to  question  of 
ftraud  —  fraud  may  be  inferred  ftx>m  actual  value  of  property  and 
recited  nominal  viJue  —  failure  of  defendants  to  testify  m  suit  to  set 
aside  fraudulent  conveyance  permits  court  to  dmw  from  evidence  given 
inference  most  favorable  to  plaintiff  —  reasonable  inference  of  intention 
to  defraud  raised  by  conveyance  of  srantor  to  paramour,  to  hinder, 
delay  and  defraud  his  creditors,  and  failure  to  offer  any  evidence  renders 
inference  irresistible.    Meyer  v.  Mayo,  78. 

OA8  AND  HJBCTBIGITT. 

FBANCBI8B. 

1.  Additional  consumers  —  foreign  corporation  engaged  in  supplylns^ 
natural  gas  to  city  will  not  be  compelled  to  furnish  to  additional 
oonsomers  where  gas  is  furnished  under  village  resolution  which  did  not 
expressly  obligate  gas  company  to  do  or  perform  any  particular  act, 
and  wh^  so  to  furnish  gas  would  endanger  present  consumers.  Psopis 
ex  reL  Penneylvania  Gae  Co.  v.  P.  3.  Commiesian^  514. 

Ratbb. 

2.  Charges  in  excess  of  certain  schedules  —  where  electric  company, 
after  chaii:ing  rates  exceei^ng  schedule,  volunteered  on  reopening  of 
proceedings  to  reduce  maximum  rate,  and  thereafter  Public  Service 
Commission  issued  coal  rider  order  whereb^r  electric  companies  might 
charge  rates  based  on  the  rise  and  fall  of  price  of  coal  and  defendants 
filed  and  published  their  definitive  coal  adjustment  charge  schedules,  not 
to  exceea  maximum  theretofore  existing,  court  wiU  not  interfere  at 
suit  of  New  York  city  by  injunction  until  remedy  has  been  exhausted 
through  Public  Service  Commission.  City  of  New  York  V.  New  York 
Edison  Co.,  644. 

3.  Application  by  gas  company  for  increased  rates  —  error  m 
determination  affecting  rate  base  —  determination  annulled  —  weight 
of  evidence  for  Commission.  People  ex  rel,  Iroquoie  Natural  Gas  Co.  v. 
Public  Service  Commission,  910. 

OENBBAL  LAWS. 

[For  table  containing  all  chapters  and  sections  cited  and  construed 
in  this  volume,  see  ante,  p.  Ixix.] 

OBNIRAL  RULES  07  PRACTICE. 

(For  table  of  General  RuleB  of  Practice  cited  and  construed  in  this 
volume,  see  ante,  p.  IxzviiiJ 

aim. 

Action  by  administrator  to  recover  alleged  loan  —  defense  that  money 
was  gift  —  acceptance  of  gift  may  be  made  after  deliver;^  —  evidence 
raising  question  of  fact  as  to  whether  transaction  was  nft  or  loan  — 
trial  —  verdict  was  improperly  directed.     Van  Cleef  v.  Maxfield,  734.   ^ 

ORAND  LARCENY. 

See  Cbimsb,  11. 

GREATER  NEW  YORK  CHARTER. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  ante,  p.  Ixxviii.] 

GUARDIAN  AND  WARD. 

Spbcial  Guabdian. 

Compensation  —  allowance  of  compensation  to  special  guardian 
should  be  commensurate  with  woric  done  —  fact  that  estate  is  la^gp 
does  not  waiiant  more  than  fair  compensation.    Mount  v.  Mounts  5(». 
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HAZAED0U8  EMPLOYMENT. 

See  Wobkmbn's  Compbnsation  Law,  12. 

HIGHWAYS. 

See,  alaoj  Conotitutional  Law,  3. 

Contract  fob  Construction. 

Claim  afi:ain8t  State  on  cancellation  of  war  contract  executed  by 
State  Commission  of  Highwasrs  is  not  only  moral  obligation  against 
State,  but  is  legal  claim  as  well,  since  it  is  not  founded  upon  contract 
alone  but  upon  cancellation  of  contract  and  release  ana  waiver  by 
contractor  and  surety.    Gordon  v.  State  of  New  York,  589. 

HUSBAND  AND  WIFE. 

Marriagb. 

1.  Incest  —  marriage  between  man  and  dau|[hter  of  half  brother  is 
incestuous  and  void  within  purview  of  subdivision  3  of  section  6  of 
Domestic  Relations  Law.    Audley  v.  Audley,  103. 

Transactionb  bstwbbn  Husband  and  Wife. 

2.  Transfer  of  personal  i>roperty  without  delivery,  on  condition  that 
husband  survive  wife,  is  void.    BtUler  v.  Sherwood,  603. 

Divobcb. 

3.  Alimony  —  temporary  alimony  and  counsel  fees  cannot  be  allowed 
on  theory  of  defendant's  ^ilt  where  he  interposes  unverified  general 
denial  but  gives  notice  of  mtention  not  to  cross-examine  witnesses  on 
question  of  adultery  —  counsel  fees  and  dislyirsements  cannot  be 
allowed  for  services  before  action  commenced  —  laige  expenditures  in 
developing  action  disapproved  —  allowances  for  subpcemng  witnesses 
denied.     Conklin  v.  Conklin,  607. 

4.  Alimony  —  decree  for  alimony  granted  on  default  where  personal 
service  was  made  in  foreign  State  on  non-resident  under  order  of  publica- 
tion is  invalid  —  service  within  State  or  voluntary  appearance  necessary 
to  constitute  due  process  of  law  for  money  jud^ent.  Bayliea  v. 
Baylies,  677. 

Sbpabation. 

5.  Grounds  —  incompatibility  pf  temper  is  not  cause  for  separation 
and  separation  cannot  be  based  on  outbursts  of  temper,  threats  and 
angry  words  which  are  not  followed  by  physical  violence.  OUon  v. 
Otton,  403. 

6.  Complaint  —  in  sepivation  action,  complaint  is  insufficient  which 
does  not  specify  acts  of  misconduct.    OUon  v.  OUon,  403. 

7.  Back  payments  on  separation  agreement,  action  to  recover  — 
effect  of  foreign  divorce  —  merger  in  foreign  decree  of  separation 
agreement  with  respect  to  maintenance  and  custody  of  children  — 
reservation  in  foreign  decree  of  power  to  modify  or  annul  provisions 
as  to  alimony  and  support  and  custody  of  children  —  power  of  courts 
over  divorce  actions  generally  —  failure  of  aggrieved  party  to  apply  to 
foreign  court  in  case  of  violation  of  decree  —  acts  of  plaintiff  not 
constituting  breach  of  agreement  —  repudiation  of  agreement  by 
defendant  not  made  in  good  faith  —  new  agreement  not  shown  —  effect 
of  repudiation  of  separation  agreement  —  verdict  for  plaintiff  in  action 
to  recover  back  payments  sustained  by  evidence,  van  Horn  v.  Van 
Horn,  472. 

mPEACHlCENT. 

See  WiTNBSSBB,  1. 

INCEST. 

See  Husband  and  Wifb,  1. 

INCOME  TAX. 

See  Mandamus,  1 ;  Taxation,  3-d. 

INDEPENDENT  CONTRACTOE. 

See  Municipal  Cobpobations,  8. 

INDICTMENT  AND  INrOBMATION. 

See  Cbimbb,  4. 
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INJUNCTZON. 

See,  also,  Corpobations,  11;    Landlord   and  Tenant,  3;    Lis 
Pendens. 

Grounds  for  Reuep. 

1.  Restraining  electric  lighting  comi>anies  from  collecting  charges  in 
excess  of  certain  schedules  —  remedy  is  not  by  injunction  when  there 
exists  remedy  through  Public  Service  Commission.  City  of  New  York  v. 
New  York  Edison  Co.,  644. 

Actions. 

2.  Prosecution  of  foreclosure  proceedings  will  not  be  restrained  to 
await  determination  of  mortgagor's  action  for  damages  for  fraud  in 
sale.     Sherwood  v.  Fincke  Co.,  Inc.,  97. 

Property,  Conveyances  and  Incumbrances. 

3.  Specific  enforcement  of  lease  —  injunctive  power  of  court  is 
appropriate  provisional  remedy  to  prevent  enforcement  of  contract 
of  lease  in  Supreme  Coiurt.     BlumenfM  v.  Aronson,  189. 

4.  In  suit  to  set  aside  purchase-money  mortgage  on  ground  that 
defendant  had  substituted  cheap  furniture  in  house  for  better  furniture 
after  contract  of  purchase  was  made,  and  defendant  is  insolvent, 
injunction  may  issue  to  restrain  disposal  of  bond  and  mortgage  pending 
trial  of  suit  —  plaintiff  has  not  adequate  remedy  at  law.  Wclff  v. 
AUman,  549. 

Contracts. 

5.  Injunction  pendente  lite  will  not  be  issued  to  restrain  store  from 
sellmg  patterns  other  than  those  sold  under  agreement  for  exclusive 
sales  with  another  company  after  notice  of  election  to  terminate  contract. 
BvJUerick  Publishing  Co.  v.  Loeser  A  Co.,  Inc.,  1. 

6.  Unincorporated  Araternal  or  social  order  may  restrain  branch  of 
order  after  violation  of  certificate  of  incorporation  from  wrongfully 
usin^  funds  given  and  contributed  by  it  to  branch  association  for 
special  purpose.     Herman  v.  Brooklyn  Savings  Bank,  269. 

7.  While  employee  will  be  restrained,  after  leaving  employment,  from 
using  inventions  made  while  in  employ  of  master,  under  agreement  to 
assign  rights  to  an^  invention  and  application  for  patents  made  while 
in  employer's  service,  he  will  not  oe  precluded  from  using  devices 
open  to  inspection  and  not  patentable  because  of  lack  of  novelty. 
Shur-Loc  Elevator  Safety  Co.,  Inc.,  v.  Purcell,  546. 

Personal  Rights  and  Duties. 

8.  Picketing  —  in  suit  by  employer  to  restrain  president  and  secretary 
of  international  union  and  also  certain  former  employees  out  on  strike 
and  who  were  interfering  with  other  employees  to  influence  them  to 
violate  agreements  with  plaintiff,  where  it  is  allep:ed  that  said  acts 
were  done  to  harass  plaintiff,  temporary  injunction  should  not  be 
granted  where  affidavits  in  support  of  motion  allege  only  three  instances 
of  lawlessness,  one  which  was  not  shown  to  have  been  committed  by 
defendants  and  others  which  were  committed  by  individual  defendants. 
Piermont  v.  Schlesinger,  658. 

9.  Unfair  competition  —  use  of  name  "  Silverine  "  is  wron^[ful  as 
against  trademark  name  "  Silverite  " —  use  of  words  "  Distinctive 
Jewelry  "  in  corporate  name  restrained  as  confusing  with  "  Jewelry 
of  Distinction."  FisheL  (fc  Sons,  Inc.,  v.  Distinctive  Jewelry  Co.,  Inc.^ 
779. 

Temporary  Injunction. 

10.  Fraud  —  issue  of  fraud  can  not  be  tried  upon  affidavits  on  motion 
to  procure  temporary  injimotion.     Wolff  v.  AUman,  549. 

INSOLVENCY. 

See,  also.  Fraud. 

Priorities. 

Claim  of  United  States  government  on  recognizance  bond  is  entitled 
to  priority  though  not  matured  at  time  of  insolvency  of  surety.  MaHmr 
of  Phillips,  175. 
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INSUBANGE. 

See,  also.  Fraud. 

FiBE. 

1.  Coinsurance  olause,  validity  of.  Dwrham  v.  StuyveearU  Ins,  Co., 
924. 

Mabinb. 

2.  Costs  —  it  is  proper  to  allow  expenses  in  defending  condemnation 
proceedings  before  prize  court  when  war  risk  clause  contained  provision 
not  to  abandon  in  case  of  capture  till  after  condemnation  —  resistance 
to  condemnation  proceedings  made  at  request  and  with  co-operation 
of  attorneys  for  insurance  company  as  well  as  for  plaintiff,  constituted 
practical  construction  of  rights  and  duties  so  that  expenses  are  directly 
within  terms  of  contract.     Guinness  v.  Phosnix  Assurance  Co,,  Ltd.,  495. 

3.  Action  by  pledgees  of  marine  insurance  certificate  —  resident  of 
this  country  may  recover  from  British  corporation  under  policy  insuring 
piroperty  of  German  subject — state  of  war  in  country  in  which  corpora- 
tion organized  as  affecting  right  to  recover  on  insurance  contract  in 
neutral  country  where  company  authorized  to  do  business  —  recovery 
against  corporation  of  friendly  government  permissible  though  excess 
<x  amount  will  belong  to  enemy  —  payment  of  excess  to  Alien  Property 
Custodian.     Guinness  v.  Phoenix  Assurance  Co.,  Ltd.,  495. 

INSTRUCTIONS. 

See  Contracts,  11;  Crimes,  5;  Elections,  2;  Municipal  Corpo- 
rations, 7;  Railroads,  2;  Trial,  5;  Wills,  4. 

ZNTBREST. 

See,  cdsOf  Fraud;  Eminent  Domain,  2;  Sales,  22. 

Right  to  Interest. 

1.  Unliquidated  claim  —  contractor  is  not  entitled  to  interest  on 
unliquidated  claim.  Cummings  v.  Broadway-Qj^h  Street  Realty  Co.,  Inc., 
194. 

2.  Interest  may  be  allowed  on  claim  capable  of  ascertainment  by 
computation  based  on  measurement,  market  price  or  market  value. 
BlackweU  v.  Finlay,  436. 

INTERPLEADER. 

See  Principal  and  Agent,  2. 

INTERSTATE  COMMERCE. 

See  Carriers. 

JUDGMENTS. 

See,  also.  Fraud;  Lis  Pendens;  Surrogate's  Court,  3. 

By  Default. 

1.  Opening  default  —  that  plaintiff,  in  person,  subscribed  summons 
in  action  in  Supreme  Court  is  no  grounci  for  opening  of  defendant  s 
default.     Horter  v.  De  Mesa,  462. 

2.  Opening  default  —  stay  of  execution  wiU  not  be  allowed  where 
default  was  opened  and  moving  party  given  leave  to  have  cause  tried 
on  pavment  of  $50,  which  was  not  availed  of.  Held,  on  contention 
that  allegation  that  she  resided  in  county  was  incorrect,  that  complaint 
stated  proper  allegations,  but  if  not,  jurisdiction  question  was  waived 
by  defendant's  appearance  and  answer  without  raising  that  question. 
Historical  Press  AssocicUion  v.  Hart,  904. 

Rbs  Judicata. 

3.  Final  order  dispossessing  plaintiff  —  suit  to  have  assignment  of 
lease  declared  to  have  been  given  as  security  for  usurious  loan  and  for 
accounting  by  assignee  as  mortgagee  in  possession  —  original  lease  to 
plaintiff  assigned  to  defendant  with  lease  back  to  plaintiff  and  also 
right  to  purchase  —  final  order  dispossessing  plaintiff  and  judgments  in 
favor  of  assignee  in  actions  involving  transactions  are  res  judicata. 
Reich  V.  Cochran,  248. 

4.  Judgment  roll  in  settled  suit  —  judgment  roll  in  suit  for  injunction 
by  landlord  against  tenant  for  violation  of  covenant  of  lease  is  not 
res  judicata  where  suit  was   settled   by  lessor   and   lessee   permitted 
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issaanoe  of  injunction  to  avoid  payment  of  ooets.    Cuyler  BeaUy  Co.  v. 
Teneo  Co.,  Inc.,  440. 

AenoNS  on  Judgiant. 

5.  Vacation  of  judgment  as  to  one  defendant  and  dismissal  of  com- 
plaint does  not  affect  judgment  as  to  others  where  ori^pnal  judgment 
was  against  several  alleged  i)artners  —  court  had  jurisdiction  to  make 
order  opening  default  and  notice  to  other  defendants  not  required  as 
to  further  proceedings  —  decree  of  surrogate  dismissing  application  for 
order  to  compel  executors  of  jud^ent  debtor  to  pay  is  not  bar  to 
action  where  made  without  prejudice.    HewleU  v.  Van  Voorhia^  322. 

JITDICIAL  CODE. 

[For  table  containing  all  sections  cited  and  construed  in  volume,  see 
ante,  p.  Ixviii.] 

JURISDICTION. 

See  Appbal,  6;  Attachmbnt,  1;  Courts,  3;  Crimss,  2,  3; 
JuDOMBNTs,  5;  Rbmoval  of  Causes;  Schools;  Subbogatb's 
CouBT,  1 ;  Workmbn'b  Compbnsation  Law,  2, 19. 

JUSTICE'S  COUBT. 

Appbal. 

Appeal  from  judgment  by  default  —  omission  to  strike  out  request 
for  new  trial  in  notice  of  appeal  is  not  ^und  for  dismissal  —  amendment 
of  notice  of  appeal  under  Code  of  Civil  Procedure  is  within  discretion 
of  court.     Rutherford  v.  Kaetner,  246. 

LABOR. 

^ee  Abbitration;  Injunction,  8. 

LACHES. 

8w  Salks,  20. 

LAND  CONTBACT. 

*   Sot  Vbndob  and  Pubchasbb,  1. 

LANDLOBD  AND  TENANT. 

See,  also,  Summabt  Pbocbbdingb. 

Cbbation  and  Exibtbncb  of  Relation. 

1.  Signing  of  lease  hj  attorney  in  fact  —  lease  under  seal  executed 
by  attomev  in  fact  without  signing  as  such  is  valid  —  action  was 
maintainable  by  representative  of  landlord  as  lease  was  not  required 
to  be  sealed.    Campbell  v.  Poland  Spring  Co.^  331. 

Lbasb. 

2.  Specific  performance  —  Supreme  Court  has  jurisdiction  of  action 
for  specific  performance  of  contract  to  lease  property  in  city  of  New 
York  —  defendant  may  be  restrained  from  prosecuting  action  to  recover 
possession  —  deposit  made  and  held  on  old  lease  cannot  be  deemed 
part  performance  of  alleged  new  lease  —  Statute  of  Frauds  defense  to 
action  to  enforce  agreement  to  lease  where  renewal  leases  were  prepared 
and  signed  by  plaintiff  but  not  by  defendant  and  five  months  before 
expiration  of  lease  plaintiff  was  notified  of  increase  in  rental.  BlumenfM 
V.  Aronson,  189. 

3.  Expenses  caused  b^  violation  of  covenants  —  lease  prohibiting 
subletting  —  clause  providing  for  counsel  fees  incurred  in  enforcing 
covenant  —  expenses  and  disbursements  contemplated  by  lease  —  rule 
as  to  recovery  of  counsel  fees  where  statutes  and  contracts  impose 
liability  for  damages  —  settlement  of  injunction  suit  gives  no  right  to 
counsel  fees  where  reservation  of  claim  for  such  fees  is  not  made. 
Cuyler  Realty  Co.  v.  Teneo  Co.,  Inc.,  440. 

4.  Liability  of  lessee  or  assignee  —  landlord  is  entitled  to  recover 
from  assignee  of  lease  containing  covenant  to  pay  expense  of  changes 
in  accordance  with  orders  of  city  authorities,  but  cannot  recover  against 
the  original  lessee  where  no  notice  has  been  given  concerning  said 
orders.      United  States  Trust  Co.  v.  Blake,  289. 

5.  Lease  containing  option  for  renewal  —  act  of  tenant  in  holding 
over  after  expiration  of  term  of  lease  containing  option  for  renera 
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does  not  bind  ootenant  who  signed  merelv  as  seonrity  —  one  tenant 
cannot  bind  cotenant  to  renewal  of  term  by  any  unauthorized  agree- 
ment —  exercise  of  option  of  renewal  given  to  tenants  must  be  joint  — 
practical  construction  by  landlord  of  act  of  cotenant  in  holding  over 
mdicates  he  did  not  regard  cotenant  as  liable  for  rent  for  second  term. 
Foster  v.  Mtdcahey,  814. 

6.  Extension  of  lease  —  whether  extension  of  lease  also  extended 
option  for  renewal  is  question  of  fact  for  jury.  Sanitary  Fire 
Proofing  and  Contracting  Co.,  Inc.,  v.  Finket  Umbrella  Frame  Co,,  Inc., 
601. 

Rent. 

7.  Deposit  of  rent  —  suit  for  specific  enforcement  —  subsequent 
deposit  of  rent  after  proceedings  in  Municipal  Court  renders  it  uncon- 
scionable to  continue  to  urge  other  security  for  such  rent  in  equity 
proceedings.     Peltz  v.  Rosenherg,  949. 

Premises. 

8.  Improvements  and  alterations  —  agreement  to  make  alterations 
before  lease  took  effect  is  waived  by  taking  possession  and  paying 
rent  —  plaintiff  need  not  all^^e  and  prove  alterations  made  in  action 
for  rent  —  defendant  having  taken  possession  cannot  cancel  lease  for 
failure  to  make  alterations.     Campbell  v.  Poland  Spring  Co,,  331. 

9.  Automatic  fire  extinguishing  system  —  where  pier  is  leased  by 
New  York  city  to  common  carrier,  lessee  is  not  obliged  under  terms 
of  lease  to  install  automatic  fire  extinguishing  system  under  order  from 
fire  commissioner  as  Code  of  Ordinances  of  city  of  New  York,  as 
amended  in  1918,  imposes  duty  upon  city  authorities  to  comply  with 
such  order.     People  ex  reL  Pennsylvania  R,  R.  Co.  v.  Leo,  426. 

10.  Alterations  —  where  tenant  at  time  of  leasing  made  no  objections 
to  any  i>art  of  premises  not  used  in  common  by  different  tenants, 
landlord  is  not  liable  for  failure  to  make  alterations.  Murtha  v.  Ridley, 
61. 

11.  Liability  of  landlord  —  licensee  —  landlord  not  liable  to  child 
of  tenant  at  place  where  child  was  mere  licensee  for  mere  negligence 
in  absence  of  evidence  of  any  violation  of  duty  of  landlord  toward  tenant. 
Murtha  v.  Ridley,  61. 

12.  Liability  of  landlord  —  child  of  tenant  —  action  for  injury  to 
child  of  tenant  i>laying  in  yard  by  fall  into  areaway  —  landlord  held 
not  liable  where  it  appeared  that  areaway  was  in  yard  not  appurtenant 
to    tenancy.     Murtha  v.  Ridley,  61. 

13.  Safety  of  premises  —  it  seems  that  defendant  lessee  cannot  be 
held  Uable  for  negligent  construction  of  step  where  he  was  lessee  of  store 
only  and  not  of  building,  and  step  formed  part  of  building  and  was 
put  there  by  owner.    Schaeffer  v.  De  Neergaard,  654. 

Actions. 

14.  Pleadings  —  in  action  to  recover  rent  it  is  improper  after  com- 
mencement of  action  to  permit  amendment  to  complaint  allowing 
recovery  for  rent  after  action  is  commenced.  Campbell  v.  Poland 
Spring  Co.,  331. 

LARCENY. 

See  Crimes,  11. 

LEASE. 

See  Judgments,  3;  Landlord  and  Tenant. 

LETTER  OF  CREDIT. 

See  Banks  and  Banking,  2,  3. 

LIBEL. 

Pleadings. 

1.  Complaint  —  publication  of  article  charging  that  plaintiff  had 
been  arrested  for  dealing  in  stolen  securities  —  complaint  which  fails 
to  deny  charge  of  arrest  is  insufficient  —  denial  of  specific  portions 
of  alleged  libelous  article  should  be  plain  and  explicit.  Rein  v.  Sun 
Printing  &  Pub.  Assn.,  873. 
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2.  Publication  of  article  chargring  arrest  for  dealing  in  stolen, 
securities  —  complaint  containing  no  denial  of  plaintifrs  arrest  is' 
insufficient.     Rein  v.  Star  Co.,  Inc.,  877. 

LICENSEE. 

See  Landlord  and  Tenant,  11. 

LIENS. 

See  Mechanics'  Liens,  1,  2. 

LIMITATION   OF  ACTIONS. 

See,    cUso,    Executors    and    Administrators,    3;     Judgments; 
Principal  and  Surety;  Surrogate's  Court,  2. 

Commencement  op  Action. 

1.  Issuance  of  summons  not  signed  by  clerk  of  Municipal  Court 
of  City  of  New  York  but  by  plaintiff's  attorney  is  not  equivalent  to 
commencement  of  action  —  Code  of  Civil  Procedure,  section  399, 
providing  that  delivery  of  summons  to  sheriff  is  equivalent  to  com- 
mencement of  action  is  not  made  applicable  in  Municipal  Court  of 
City  of  New  York  by  virtue  of  section  15  of  Municipal  Court  Code. 
Sanger  &  Jordan  v.  Duncan,  55. 

Open,  Mutual,  Current  Account. 

2.  In  action  on  promissory  note  credit  given  by  plaintiff  to  defendant 
for  collection  of  moneys  by  plaintiff  in  defendant  s  behalf  is  not  open, 
mutual,  current  account.     Sanger  &  Jordan  v.  Duncan,  55. 

LIS   PENDENS. 

Right  to  File. 

Action  for  damages  to  extent  of  value  of  equity  in  premises  with  prayer 
that  transfer  of  premises  be  adjudged  to  be  in  fraud  of  plaintiffs,  that 
fee  be  impressed  with  trust,  that  premises  bo  sold  to  satisfy  judgment 
and  that  defendants  be  enjoined  during  pendency  of  action  from 
disposing  of  property,  is  action  brought  to  recover  judgment  affecting 
title  to  real  property  within  meaning  of  Code  of  Civil  Procedure,  and 
plaintiffs  have  absolute  right  to  file  notice  of  pendency  of  action. 
Keating  v.  Hammer  stein,  18. 

Cancellation  op  Notice. 

Cancellation  of  notice  of  pendency  is  within  discretion  of  court 
where  motion  shows  that  adequate  relief  may  be  obtained  by  deposit 
of  money,  or  in  discretion  of  court,  upon  giving  of  undertaking. 
Keating  v.  Hammerstein,  18. 

MANDAMUS. 

See,  also,  Schools. 

Grounds  por  Relief. 

1.  Apportionment  of  income  tax  —  division  of  income  tax  coming 
into  possession  of  county  treasurer  after  May  10,  1920,  should  be 
distributed  under  section  382  of  Tax  Law,  as  amended  by  chapter  694 
of  Laws  of  1920  —  but  if  oountjjr  treasurer  has  paid  out  money  according 
to  apportionment,  mandamus  is  not  proper  remedy  to  compel  payment 
to  village  under  section  382.     MaUer  of  Kimball,  679. 

Payment  of  Salary. 

2.  Peremptory  writ  of  mandamus  is  proper  remedy  to  compel  comp- 
troller of  city  of  New  York  to  pay  clerk  appointed  by  justices  of  Supreme 
Court.     MaUer  of  Devoy  v.  Craig,  567. 

MARRIAQE. 

See  Husband  and  Wife,  1. 

MASTER  AND   SERVANT. 

See,  also.  Arbitration;  Injunction,  8, 

Contract  of  Employment. 

Agreement  by  employee  to  assign  rights  to  any  invention  and  applica- 
tion for  i>atents  made  while  in  employer's  service  does  not  preclude 
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said  employee  and  corporation  organized  by  him  from  using;  devioe 
not  i>atentable  or  secret  device  since  it  was  open  to  inspection  and 
examination  by  any  one  interested.  Shur-Loc  Elwator  Safety  Co.^  Inc^ 
V.  Purcell,  546. 

MECHANICS'   LIENS. 

Rights  of  Lienor. 

1.  .A^gTeement  not  to  file  lien  —  default  of  owner  in  making  payments 
to  contrac  tor  relieves  latter  from  agreement  not  to  file  lien.  Cummings  v. 
Broadway-BJiih  Street  Really  Co.,  Inc.,  194. 

Payment. 

2.  Unilateral  agreement  concerning  payment  —  agreement  signed  by 
president  of  owner  individually,  but  not  b^  owner  or  contractor,  guarantee- 
ing payments  to  latter,  is  unilateral  and  ineffective  as  between  owner  and 
contractor  —  contractor  not  entitled  to  interest  on  unliquidated  claim. 
Cummings  v.  Broadway~94th  Street  Realty  Co,,  Inc.,  194. 

MORTOAQES. 

See,  also,  Injun  ction,  4;  Vendob  and  Pubchasbb,  2. 
Foreclosure. 

1.  Parties  —  person  furnishing  purchase  price  of  property  and  causing 
title  to  be  taken  in  name  of  another  is  not  necessary  party  defendant  in 
foreclosure  proceedings,  although  in  possession.     Douglas  v.  Kohart,  84. 

2.  Injunction  —  prosecution  of  foreclosure  will  not  be  restrained  to 
await  determination  of  mortgagor's  action  for  damages  or  for  fraud  in 
sale.     Sherwood  v.  Fincke  Co,j  Inc.,  97. 

3.  Counterclaim  —  fraud  m  sale  of  property  may  be  set  up  as 
counterclaim  in  action  to  foreclose  mortgage  and  defendant  may  recoup 
his  damages  in  that  action.    Sherwood  v.  Fincke  Co.,  Inc.,  97. 

MOTIONS  AND  ORDERS. 

Mistake. 

1.  Order  in  contempt  proceedings  —  when  clerical  mistake  wiU  be 
recognized  and  treated  as  such  on  appeal  Stone  v.  4^4  Broadway 
Realty  Corporation,  882. 

Taking  Testimony  Outside  State. 

2.  Order  for  open  commission  to  examine  witnesses  outside  State 
should  name  witnesses  to  be  examined.  Mac  Donald  v.  WiUs  S:  Co.*  Ltd.. 
914. 

MOTOR  VEHICLES. 

See,  also,  Municipal  Cobporations,  7. 

Injubt  to  Third  Person. 

1.  Action  to  recover  for  death  of  child  killed  by  motor  truck  while 
playing  in  street  —  burden  of  proof  —  evidence  not  establishing  negli- 
gence of  defendant's  chauffeur  —  unavoidable  accident.  Brianzi  v. 
Crane  Co,,  58. 

Scope  of  Employment. 

2.  Whether  defendant's  employee  was  acting  in  scope  of  employment 
in  leaving  automobile  is  question  for  jury.  Touris  v.  Brewster  db  Co., 
Inc.,  881. 

Pleadings. 

3.  Bill  of  particulars  did  not  limit  general  charge  of  negligence  in 
action  to  recover  damages  for  personal  injuries.  Pedersen  v.  Dolaer, 
941. 

MUNICIPAL  CORPORATIONS. 

See,   also.  Contracts,   13;    Eminent  Domain,   1;    Workmen's 
Compensation  Law,  4. 

Officers. 

1.  Orders  of  fire  commissioner  and  of  commissioner  of  water  supply  — 
fire  commissioner  is  without  authority  to  order  installation  of  electrio 
fire  alarm,  standpipe,  etc.,  in  hotel  —  exclusive  authority  of  superin- 
tendent of  buildings  to  make  such  order  —  order  of  commissioner  of 
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water  supply,  gas  and  electricity  for  removal  of  violations  in  electrical 
equipment  is  ministerial  act  and  valid  though  not  signed  by  the 
commissioner  personally.     Untied  States  Trtut  Co.  v.  Blaket  289. 

Pbopbrtt. 

2.  Eminent  domain  —  property  of  city  of  New  York  taken  for  street 
purposes  —  order  granting  application  for  appointment  of  commissioners 
of  estimate  and  commissioners  of  assessment  containing  condition  that 
city  would  assert  no  claim  for  damages  —  said  condition  was  nullified 
where  subsequently  application  was  granted  unconditionally  and 
court  made  order  appomting  commissioners,  from  which  no  appeal  was 
taken  —  it  was  witmn  fair  discretion  of  commissioners  to  aaoi>t  final 
k>west  estimate  of  city's  expert  as  to  amount  of  damage  —  right  of 
dty  to  compensation  for  property  which  had  been  jxreviously  taken  by 
Public  Service  Commission  for  subway  cannot  be  raised  —  city  entitled 
to  compensation  same  as  any  other  owner  or  proprietor  of  land.  Matter 
ef  City  of  New  York  {Aehland  Place),  370. 

Contra  CTB. 

3.  Subway  —  action  to  forfeit  contract  to  construct  subway  for 
electric  lines  and  to  recover  money  due  thereunder  —  contract  providing 
that  defendant  might  retain  ten  per  cent  of  cash  capital  invested  in 
construction  and  recoup  for  deficit  for  prior  years  —  failure  of 
defendant  to  make  reports  —  construction  paid  for  in  stock  and 
bonds  —  contract  valid  —  plaintiff,  after  acquiescing,  is  estopped  from 
claiming  forfeiture  for  failure  to  make  reports  —  failure  of  defendant 
to  make  itemized  report  of  construction  does  not  preclude  right  to 
retain  ten  per  cent  —  defendant  not  entitled  to  ten  per  cent  prior  to 
settlement  with  contractor  —  construcfion  account  improperly  credited 
with  sale  of  part  of  system.  City  of  New  York  v.  Consolidated  Tel,  A 
El.  Subway  Co.,  689. 

4.  Subway  —  contract  for  construction  <rf  subway  construed  — 
acceptance  of  part  of  final  payment  does  not  release  city  —  provision 
that  certificate  of  engineer  as  to  construction  of  contract  shall  be  final 
does  not  prevent  courts  from  construing  contract  —  underpinning  walls 
of  building  along  line  of  construction  —  payment  by  Imeal  foot  — 
contractor  entitled  to  measure  along  line  of  front  wall  and  not  along 
building  line  —  not  entitled  to  pay  for  underpinning  veranda  and  stoop 
walls  —  contractor  bound  by  engineers'  classification  of  steel  —  exposed 
surface  only  of  grating  to  be  paid  for.  Daniels  Co.  v.  City  of  New  York, 
856. 

SnUBBTS. 

5.  Awards  for  property  taken  for  streets  —  in  suit  under  contract 
of  sale  to  compel  assignment  of  awards  for  lands  taken  in  New  York 
city  for  street  purposes,  in  which  city  is  defendant,  it  is  not  necessary 
to  decree  assignment  and  then  decree  setoff  of  awards  a^^nst  assessments 
on  plaintiff's  property,  but  court  may  properly  direct  that  awards 
faivolved  be  set  off  against  assessments.  Fox  Film  Corporation  v. 
Hirschman,  391. 

6.  Condemnation  of  land  for  street  purposes  —  proof  of  annual  rental 
of  unexpired  leasehold  interest  —  duty  of  commissioners  as  to  ascertain- 
ing value  of  property  —  value  of  leasehold  interest  over  and  above 
rent  reserved  must  be  ascertained  —  award  need  not  separately  state 
awards  for  land,  improvements,  etc. —  confirmation  of  award  to  executors 
owning  land  and  to  tenant.  Matter  of  City  of  New  York  (Seventh 
Avenue),  451. 

7.  Oiled  street  causing  injury  —  in  action  against  city  and  oil  company 
to  recover  damages  to  plaintiff's  automobile  from  oolhsion  with  another 
automobile  caused  by  freshly  oiled  street,  failure  to  cover  street  with 
sand  or  gravel  and  failure  to  leave  space  for  automobiles  to  pass,  held, 
that  judgment  in  favor  of  plaintiff  should  be  reversed  for  errors  in 
instructions  and  refusal  to  instruct  jury.  Pemberton  v.  City  of  Albany^ 
831. 

8.  Employee  of  contractor  —  in  action  for  death  of  employee  of 
contractor  while  working  on  pole  on  city's  property,  city  held  not  bound 
to  furnish  safe  place  to  work  —  direction  by  agent  of  city  to  taJce  pole 


Digitized  by 


Googk 


INDEX.  1007 

MUNICIPAL  G0BP0EATI0N8  —  ConHnued, 

down  and  failure  to  advise  deoedent  of  its  inaeoarity  miffht  make  city 
liable  under  principle  that  where  one  undertakes  to  do  something 
involving  danger  he  must  do  it  with  reasonable  care.  Miller  v.  City 
of  Rochester,  853. 

[For  tables  containing  all  sections  of  municipal  charters,  ordinances, 
etc.,  cited  and  construedfin  this  volume,  see  ante,  pp.  Izxviii  and  Ixxx.] 

MUNICIPAL  GOUBT   CODE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  ante,  p.  Ixxviii.] 

MUTUAL  CUBBENT  ACCOUNT. 

See  Limitation  of  Actions,  2. 

NEGLIGENCE. 

See,   also.   Banks   and  Banking,   1;    Motor  Vbhiclbs,   1,  3; 
Municipal  Corpobationb,  8;  Railboadb,  2;  Stbbbt  Railwats. 

Proximate  Causb. 

1.  Slipping  on  step  of  grocery  store  —  action  against  lessee  to  recover 
for  injuries  which  was  predicated  upon  theory  of  negligence  of  lessee 
of  store  only  and  not  of  building  in  that  fall  from  platform  or  step  was 
caused  by  defective  construction,  wet  condition  and  absence  of  rail, 
verdict  in  favor  of  plaintiff  is  against  weight  of  evidence  since  only 
evidence  of  negligence  was  construction  of  step  and  no  evidence  that 
any  accident  had  happened  for  a  period  upwards  of  five  years  before, 
and  no  injuries  recorded  because  of  slipperiness.  Schaeffer  v.  De 
Neergaard,  654. 

Contributort  Nboliobncb. 

2.  Passing  behind  obstruction  in  street  into  roadwav  thereof  is 
contributory  negligence,  barring  recovery  for  injury  by  being  struck 
by  vehicle-     ReiUy  v.  CeOa,  950. 

3.  Verdict  for  defendant  supported  by  evidence  —  action  for  death 
where  deceased  met  his  deatn  while  attempting  suddenly  to  board 
moving  elevator.     Levy  v.  Poet,  970. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notbs. 

NEW  TRIAL. 

See,   aUo,    Crimbs,    10;     Exbcutobs    and   Administrators,    4; 
Justicb'b  Court. 

Grounds  for. 

Affidavits,  insufficiency  oi  —  motion  to  set  aside  decree  of  surrogate 
construing  will  and  for  new  trial  on  ground  of  newlv-disoovered  evi- 
dence should  be  denied,  where  affidavits  are  insufficient  respecting 
conversations  referred  to  in  affidavits,  and  there  was  no  evidence  of 
due  diligence  to  procure  evidence  on  original  hearing.  Matter  of 
Manning,  586. 

NEW  YORK,    CITY  Or. 

See,  also.  Landlord  and  Tbnant,  9;  Mandamus,  2;  Municipal 
Corporations,  2,  4;  Workmbn's  Compbnsation  Law,  4,  5. 

[For  tables  containing  all  sections  of  various  charters,  codes  and 
ordinances,  etc.,  cited  and  construed  in  this  volume,  see  ante,  pp.  Ixxviii 
and  Ixxx.] 

NOTICE  or   PENDENCY. 

See  Lis  Pbndbnb. 

OFFICERS. 

See  Corpobationb,  11. 

OPTIONS. 

See  Landlord  and  Tbnant,  5. 
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[For  table  oontaming  all  municipal  ordinanoes,  etc.,  cited  and 
contrued  in  this  volume,  see  ante,  p.  Ixxx.] 

PARENT  AND   CHILD. 

See  Workmen's  Compensation  Law,  13,  14. 

PARTIES. 

See  Vendor  and  PubchaseRv  4. 

PARTITION. 

Complaint. 

Ownership  —  complaint  alleging  ownership  is  not  made  insufficient 
by  aUe^ring  conveyance  by  trustee  of  ancestor  to  third  person  which 
was  clamied  to  be  void.     Van  Sicklen  v.  Vaarhies,  400. 

PARTNERSHIP. 

See,  also,  Conversion. 

Existence  op  Relation. 

Evidence  justifying  finding  that  partnership  existed  —  not  reversible 
error  for  trial  court  to  exclude  letterheads  on  ground  defendant  was 
barred  from  testifying  as  to  them  under  section  829  of  Code  of  Civil 
Procedure.     EUie  v.  EUis,  896. 

PATENTS. 

See  Injunction,  7;  Master  and  Servant. 

PAYMENT. 

See  Municipal  Corporations,  4;  Sales,  7. 

PAYMENT  OF  MONEY  INTO  AND  OUT  OF  COURT. 

See  Contempt,  2. 

PENAL  LAW. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  ante,  p.  Ixxvii.] 

PENALTY. 

See  Railroads,  2. 

PERJURY. 

See  Crimes,  6,  8,  12-14. 

PERSONAL  SERVICE. 

See  Pleadings,  18. 

PLACE   OF  TRIAL. 

See  Trial,  1-3. 

PLEADINGS. 

See,  also.  Arbitration;  Corporations,  9;  Dead  Bodies,  2,  4,  5 
Discovert  and  Inspection;  Husband  and  Wife,  3,  6 
Injunction,  8;  Judgments,  2;  Landlord  and  Tenant,  8 
Libel;  Partition;  Principal  and  Agent,  1;  Sales,  12, 14,  24 
Trusts,  5;  Vendor  and  Purchaser,  6. 

Irrelevanct  and  Redundancy. 

1.  Irrelevant  allegration  is  one  having  no  substantial  relation  to 
controversy  —  to  entitle  party  to  have  irrelevant  allegation  stricken 
out,  irrelevancy  must  be  clear  and  redundancy  unquestioned  —  such 
allegations  not  stricken  out  as  matter  of  right,  but  court  may  use 
discretion,  which  is  to  be  exercised  with  caution  —  fact  that  material 
in  complaint  is  irrelevant  or  redundant  is  insufficient  to  authorize  its 
being  stricken  out  unless  moving  party  is  "aggrieved  thereby." 
Wayte  v.  Bowker  Chemical  Co.,  665. 

Amendment. 

2.  Complaint  —  complaint  in  action  for  rent  cannot  be  amended  so 
as  to  allow  recovery  for  rent  accruing  after  action  commenced.  CampMl 
V.  Poland  Spring  Co.,  331. 
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PUADINCUI  —  CofUinued. 
Complaint. 

3.  Fact  that  complaint  for  services  by  attorney  origrinally  demanded 
$10,000,  and  amendment  subsequently  demanded  $17,000,  does  not  ren- 
der unendment  prejudicial  where  verdict  was  for  $10,000,  which  was 
sustained  by  uncontroverted  testimony.     BkickweU  v.  Finlay,  436. 

4.  Fraud  —  complaint  in  action  for  conmiissions  on  sales  —  allegations 
of  bad  faith  in  refusing  to  fill  and  accept  orders  proper  —  allegations 
as  to  intent  to  cheat  and  defiraud  properly  stricKen  out.  Wayte  v. 
Bawker  Chemical  Co.,  665. 

5.  Sufficiency  —  in  action  for  damages  by  plaintiffs  because  defendant 
canceled  executory  contract  partially  performed  complaint  stated  that 
defendant  refused  to  permit  plaintiffs  to  peif orm  any  more  work  because 
it  refused  to  pay  the  agreed  price,  that  plaintiffs  have  performed  and 
stand  willing  to  perform  the  contract  —  basis  of  demurrer  was  that 
complaint  did  not  allege  that  plaintiffs  had  "  duly  "  performed  under 
Code  of  Civil  Procedure,  held,  that  when  buyer  cancels  contract  or 
otherwise  prevents  full  performance,  an  averment  of  due  performance 
is  bad.     Perry  v.  Frcaer  Wire  Co.,  950. 

DBiniBRER. 

6.  Decision  of  Special  Term  overruling  demurrer  to  complaint  not 
law  of  case  where  defendant  answers.  Campbell  v.  Poland  Spring  Co., 
331. 

7.  Counterclaim  —  demurrer  to  counterclaim  and  defenses  searches 
entire  record,  requires  prior  consideration  of  complaint  and  will  be 
overruled  if  complaint  does  not  state  cause  of  action.  Inibrie  v. 
Nagase  &  Co.,  Ltd.,  No.  »,  380. 

8.  Ui>on  demurrer,  validly  of  complaint  must  be  determined  on 
pleadings  alone.    Leopold  v.  Hideey,  918. 

Answeb. 

9.  Denials  which  are  not  essential  to  logical  completeness  of  affirmative 
defense  are  properly  stricken  out  as  redundant.  Hitching  v.  Robinson, 
No.  $,  366. 

10.  Defenses  —  in  action  on  contract  to  recover  for  services  in  renting 
building  from  defendant  in  which  defendant  alleged  that  plaintiff 
accepted  subordinate  position,  it  is  not  necessary  to  completeness  of 
defense  based  on  misconduct  in  obtamin^  commission  from  tenants 
that  defendant  repeat  prior  denials  of  allegations  of  complaint.  Hitching 
V.  Robinson,  No.  t,  366. 

11.  Defenses  —  acceptance  in  answer  of  due  performance  of  contract 
which  is  subject  of  action  —  defense  cannot  be  predicated  on  breach 
without  denial  of  allegations  of  performance  —  realleging,  by  reference, 
allegations  and  admissions  in  other  paragraphs  of  answer  not  reallegation 
of  denials  therein  —  failure  to  deny  contract  as  alleged  as  affecting 
allegation  in  defense  inconsistent  therewith.  DeWitt  v.  New  York 
Herald  Co.,  417. 

12.  Defense  and  counterclaim  may  be  joined  where  same  facts  support 
both  —  counterclaim  must  be  cause  of  action  in  favor  of  defendant 
and  facts  showing  same  must  be  stated.  DeWiU  v.  New  York  Herald 
Co.,  417. 

13.  Action  for  goods  sold  and  delivered  —  recital  of  facts  in  conflict 
with  allegations  of  complaint  is  not  equivalent  to  denial  within  section 
500  of  Code  of  Civil  Procedure.  Hcm  &  Lyon  Furniture  Co.  v.  Torrey, 
804. 

14.  Negative  pregnant  —  denial  that  plaintiff  sold  and  delivered 
goods  at  prices  alleged  is  not  insufficient,  though  containing  negative 

E regnant,  where  only  issue  intended  to  be  raised  was  as  to  price.     HaU  A 
yon  Furniture  Co.  v.  Torrey,  804. 

Counterclaim. 

15.  Motion  for  judgment  on  pleadings  —  premature  and  properly 
denied  where  counterclaim  is  interoosed  to  which  no  reply  or  demurrer 
is  made.     Anglo  &  London^ Paris  National  Bank  v.  Jacobson  Qo.^  Inc.^ 

App.  Div.—  Vol.  CXCVI.        64 
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16.  Demurrer  to  oounterolaim  is  improperly  overruled  where  facts 
constituting  counterclaim  are  not  alleged,  but  defendant  merely  alleges 
breaches  of  an  aUeged  contract,  the  vaJidity  of  which  it  attacks  and  on 
which  plaintiff  relies.     DeWiU  v.  New  York  Herald  Co.,  417 

Bill  op  Particulars. 

17.  Services  —  order  for  bill  of  particulars  directing  itemized  sitate- 
ment  of  services  performed  and  materials  furnished  is  not  complied 
with  by  bill  not  itemizing  services  and  materials  furnished  and  which 
does  not  specify  every  item  of  material  which  entered  into  alleged 
services  —  failure  to  comply  with  order  entitles  defendant  to  order  of 

Sreclusion  barring  plaintiff  from  making  proof  of  facts  not  particidarized. 
fetaUograpk  Corporation  v.  Arma  Engineering  Co.,  Inc.,  o6. 
Interpleader. 

18.  Third  person  —  in  order  to  interplead  third  person,  personal 
service  must  be  made  thereon  so  as  to  bring  suchparty  within  jurisdiction 
of  court.     Rosenthal  v.  United  Transportalion  Co.,  540. 

[For  table  containing  all  sections  of  the  Ckxie  of  Civil  Procedure  cited 
and  construed  in  this  volume,  see  ante,  p.  Ixxvi.] 

PLEDGES. 

See  Corporations,  5-7. 

PRACTICE. 

See  Pleadings. 

PREFERENCES. 

See  Trial,  4. 

PRESUMPTIONS. 

See  Carriers,  4;  Wills,  2. 

PRINCIPAL  AND  AGENT. 

Commissions. 

1.  Where  principal  and  agent  agree  that  commissions  on  sale  of 
goods  shall  not  become  due  imtil  goods  are  paid  for,  the^  are  not  due 
till  goods  are  paid  for  where  non-j[>a^3rment  not  due  to  principal's  fault  — 
complamt  in  action  for  commissions  is  insufftcient  which  does  not 
allege  goods  were  paid  for  or  failure  to  pay  was  due  to  defendant's 
fault.     Booth  V.  New  Process  Co.,  376. 

2.  Action  to  recover  portion  of  commission  earned  on  sale  of  vessel 
by  several  agents  —  interpleader  of  foreign  a^nt  made  by  service  of 
said  agent's  representative  properly  demed  since  being  non-resident, 
he  could  not  designate  person  on  whom  service  could  be  made  —  personal 
service  necessary  on  motion  to  interplead  third  party  —  construction 
of  instrument  purporting  "  to  protect  one  of  three  agents  in  two-thirds 
of  commission  —  i>arol  evidence  admissible  to  ascertain  purport  of 
written  instrument  —  authority  to  receive  money  for  another  may  be 
revoked  at  any  time  before  money  was  handed  over  though  defendant 
had  executed  paper  for  benefit  of  plaintiff  and  selling  brokers.  Rosenthal 
V.  United  Transportation  Co,,  540. 

PRINCIPAL  AND   SURETY. 

See,  also.  Insolvency;  United  States. 

Rights  and  duties  of  person  indemnified  —  disclaimer  of  liability  hj 
surety  does  not  relieve  plaintiff  from  commencing,  within  time  limited, 
action  on  undertaking  containing  limitation  as  to  time  in  which  action 
must  be  brought.     Crow  Construction  Co.  v.  Brennan,  Inc.,  71. 

PRIZE  COURT. 

See  Insurance,  2,  3. 

PRIVILEOED   COMMUNICATIONS. 

See  Vendor  and  Purchaser,  1,  5;  Witnesses,  3. 

PROCESS. 

See,  cdso.  Appeal,  6;  Judgments,  1;  Limitation  of  Actions,  1; 

PRINaPAL  AND  AoBNT,  2. 
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PROCESS  —  ConHnued. 
Service  on  Attornbt. 

1.  Objection  to  service  on  attorney  of  foreig:n  corporation  is  not 
ground  for  vacating  order  for  exanunation  before  trial.  Weinberg 
V.  Berkshire  Ice  Co,,  Inc.,  364. 

Service  within  State. 

2.  Service  within  State  or  voluntary  appearance  constitute  essen- 
tials of  due  process  of  law  for  money  judgment.  Baylies  v.  Baylies, 
677. 

Service  without  State. 

3.  Where  summons  is  served  without  State  pursuant  to  order,  it  is 
not  necessary  to  serve  cop^  of  order  with  summons,  and  direction  in 
order  that  copy  be  served  with  summons  is  surplusage.  Heidelberger  v. 
Heidelberger,  626. 

PROVISIONAL  REMEDIES. 

See  Attachment. 

PUBLIC   OFFICERS. 

Appointment. 

Death  after  re-election  —  subdivision  2  of  section  160  of  County  Law, 
providing  that  if  "  vacancy  "  shall  occur  in  office  of  county  clerk, 
person  appointed  shall  hold  office  until  last  day  of  Decembw  succeeding 
first  annual  election  after  happening  of  vacancy,  must  be  read  in  con- 
nection with  section  42  of  Public  Officers  Law  and  "  vacaofjy  **  in 
Ck>unty  Law  construed  to  mean  vacancy  occurring  when  term  of  officer 
would  not  expire  at  end  of  current  year  —  county  clerk  dying  after 
re-election  and  before  commencing  his  term,  Gk)vemor  has  i>ower  to 
appoint  successor  for  remainder  of  t«rm  oaly  —  another  person  appointed 
at  Defi[inning  of  new  term  becomes  legal  coimtv  clerk  entitled  to  books* 
records,  etc.,  appertaining  to  office.     Matter  of  Hamlin,  714. 

PUBLIC   SERVICE   COMMISSION. 

See  Gas  and  Electbicitt,  3;  Municipal  Corporations,  2. 

PUBLIC   SERVICE  CORPORATIONS. 

See  Gas  and  Elbctricitt,  2. 

QUO  WARRANTO. 

See  Elections. 

RAILROADS. 

Leases. 

1.  Taxation  —  rental  of  railroad  at  certain  amount  in  cash  and 
guaranty  of  dividends  of  lessor  of  stated  peroentum  —  indorsement 
of  substance  of  lease  on  certificates  constitutes  notice  to  stockholders 
of  manner  of  paying  rent  —  lease  is  valid  —  Federal  income  tax  against 
lessor  paid  by  lessee  is  deductible  from  dividends  —  payment  of  part 
of  tax  ftt>m  reserve  of  lessor  is  inequitable.  RensseUier  &  Saratoga 
R.  R,  Co,  v.  D,  A  H,  Co.,  598. 

Injury  at  Crossing. 

2.  Warning  —  action  to  recover  for  injuries  at  railroad  crossing  — 
failure  to  sound  warning  of  approach  of  train  —  statute  Imposing  duty 
to  give  warning  under  small  penalty  to  be  recovered  by  common  informer 
intended  to  be  minimum  duty  for  raikoad  company  and  not  mere 
police  regulation  —  failure  to  give  warning  constitutes  negligence  per 
se  —  proper  for  court  to  charge  that  absolute  duty  was  imposed  upon 
raiboad  company  to  blow  whistle  or  ring  bell  when  approaching  crossmg. 

Kavanagh  v.  New  York,  0.  dt  W.  R.  Co.,  384;  Garlisch  v.  New  York, 
0.  &  W.  R.  Co.,  948. 

RATES. 

See  Gas  and  Electricity,  2,  3. 

REAL  PROPERTY. 

See  Landlord  and  Tenant;  Partition. 
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BErSBENCES. 

When  Referee  Appointed. 

1.  Referee  will  not  be  appointed  in  action  to  restrain  unfair  use  of 
trade  name  where  damages  are  not  shown.  Fishd  &  Sons,  Inc,,  v. 
Distinctive  Jewelry  Co.,  Inc.,  779. 

2.  Distribution  —  apportionment  of  referee's  fees  and  disbursements. 
Matter  of  Conlon,  881. 

BEOULATION.^. 

[For  tables  containing  all  United  States,  State  and  municipal  regulations 
cited  and  construed  in  this  volume,  see  ante^  p.  Izxix.] 

RELEASE. 

Sec  Municipal  Corporations,  4. 

REMOVAL,  or   CAUSES. 

Proceedinob  to  Procure  and  Effect  op  Removal. 

Amended  petition  after  orip^inal  declared  insufficient,  warrantini: 
removal  to  United  States  Distnct  Court,  for  diversity  of  citizenship  — 
leave  of  court  to  file  amended  petition  unnecessary  and  no  entry  of  order 
required  —  discretion  of  court  with  respect  to  granting  removal  where 
petition  is  sufficient  —  petition  for  removal  does  not  divest  State  court 
of  jurisdiction  if  jurisdictional  facts  are  insufficient  —  practice  in  State 
court  for  removal  of  cause  to  Federal  court  is  to  enter  order  directii^ 
removal  of  cause  —  section  29  of  United  States  Judicial  Code  construed. 
Heath  v.  Santa  Luda  Co.,  446. 

BES  JUDICATA. 

See  Judgments,  3. 

REVISED   STATUTES. 

See  Statutes.' 

ROAD. 

See  HiGHWATS. 

RULES. 

[For  table  of  General  Rules  of  Practice  and  all  other  rules  cited  and 
construed  in  this  volume,  see  arUe^  p.  Ixxviii.]  , 

SALES. 

See,  also.  Banks  and  Banking,  3;  Contracts,  3,  6;  Pleadings, 
13;  Taxation,  5. 

Requisites. 

1.  Corporate  stock  —  proposals  by  letter  and  answers  thereto  did 
not  constitute  sale  but  merely  preliminary  negotiations.  Topliff  v. 
Schimpff,  198. 

Interpretation  and  Construction. 

2.  Change  in  contract  —  where  contract  of  sale  providing  for  credit 
was  changed,  which  change  was  acquiesced  in,  court  will  follow  con- 
struction placed  upon  contract  by  parties  —  evidence  warranting  finding 
of  agreement  that  goods  might  be  held  by  seller  for  buyer.  Wilton  Mfg. 
Co.,  Inc.,  V.  Berger,  121. 

3.  Letters  "  c.  i.  f.'*  used  in  executory  contracts  of  sale  mean  that 
goods  are  to  be  shipped  to  agreed  point  of  destination,  and  that  price 
which  buyer  must  pay  includes  cost  of  merchandise  and  insurance  and 
freight.     Seaver  v.  Lindsay  Light  Co.,  397. 

Performance  or  Breach. 

4.  Notice  to  terminate  —  seller  is  not  bound  to  give  notice  to  buyer 
after  his  default  in  paying  installment,  fixing  time  for  payment  and 
notifving  buyer  that  contract  will  be  canceled,  where  he  does  not 
plead  rescission  but  merely  justification  under  Personal  Property  Law. 
Heller  &  Brother  v.  Continental  Mills,  7. 

5.  Time  of  payment  —  acceptance  of  pa^^ent  for  first  installment 
two  days  after  it  was  due  and  delivery  of  third  on  next  day  and  fourth 
when  plain tiflf  was  three  days  in  default  with  respect  to  payment  of 
second  installment  did  not  constitute  waiver  with  respect  to  time  of 
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pa3anent  of  subsequent  installments,  but  breaches  occurring  prior  to 
the  third  and  fourth  installments  were  waived  and  seller  did  not  have 
right  arbitrarily  to  terminate  contract  on  account  thereof.  Heller  A 
Brother  v.  Continental  Mills,  7. 

6.  Delivery  —  contract  providing  for  delivery  alongside  steamer  at 
port  of  New  York  with  duty  imposed  upon  buyer  under  explicit  terms 
of  contract  to  furnish  marking  and  snipping  instructions,  and  also 
permit  to  secure  free  lighterage  —  absolute  duty  devolved  upon  buyer 
to  give  seller  necessary  shipping  instructions  and  furnish  permit  before 
seller  was  required  to  do  anything.  FvUer  <fe  Co.,  /nc.,  v.  Jordan^  Jr., 
Inc.,  114. 

7.  Payment  —  refusal  to  take  goods  causes  period  of  credit  to  begin, 
and  after  expiration  of  same,  seller  may  insist  upon  payment  of  cash 
before  delivery.     Wilton  Mfg.  Co,,  Inc.,  v.  Berger,  121. 

8.  Letter  of  credit  —  action  not  maintainable  against  seller  of  goods 
by  assignee  of  bank  which  paid  draft  drawn  by  seller  against  irrevocable 
letter  of  credit,  to  recover  amount  represented  by  rejected  goods  or 
goods  not  delivered  —  bank  issuing  letter  of  credit  not  concerned  with 
contract  between  buyer  and  seller  —  it  seems  that  if  buyer  rejected 
goods,  remedy  of  bank  was  to  sell  same,  title  to  which  it  held  under 
agreement  between  it  and  defendant  and  recover  difference  from  buyer. 
Imbrie  v.  Nagase  &  Co.,  Ltd.,  No.  2,  380. 

9.  Seller  of  goods  has  no  right  to  demand  payment  for  goods  in 
advance  under  contract  giving  him  privilege  of  revising  terms  of 
payment  —  reasonable  construction  of  provision  is  that  some  period 
of  credit  was  to  be  given  after  delivery  —  seller  breached  contract  by 
refusing  to  make  deliveries  until  balance  due  on  prior  contract  had  been 
paid  —  contract  required  tender  of  goods  at  buyer's  place  of  business 
and  attempt  to  cancel  contract  and  refusal  to  order  goods  out  does  not 
relieve  seller  from  making  tender.  FvUon  Bag  &  Cotton  Mills,  Inc.,  v. 
Frankel,    701. 

Remedies  of  Seller. 

10.  Defense  —  failure  of  buyer  to  pay  installments  as  they  fall  due 
constitutes  defense  for  refusal  to  make  further  deliveries  in  action  for 
breach  of  contract  to  sell  —  seller  not  bound  to  give  reason  for  failure 
to  continue  deliveries.     Heller  &  Brother  v.  Continental  Mills,  7. 

11.  Question  for  jury  —  whether  plaintiff's  breaches  of  installment 
contract  were  so  material  as  to  justify  defendant  in  refusing  to  pro- 
ceed with  contract  is  one  of  fact.  Heller  &  Brother  v.  Continental 
MUls,  7. 

12.  Pleadings  —  complaint  alleging  resale  of  goods  month  after 
refusal  and  demanding  damages  represented  by  difference  between 
contract  price  and  price  realized  upon  resale  does  not  state  cause  of 
action  where  there  is  no  allegation  that  market  was  same  or  what 
market  value  was  at  time  of  resale.  Waumbek  Mfg.  Co.,  Inc.,  v.  Alfandri, 
64. 

13.  Measure  of  damages  in  actions  for  non-acceptance  of  goods  sold 
is,  under  Personal  Property  Law,  difference  between  contract  price 
and  market  or  current  price  when  goods  ought  to  have  been  accepted. 
Waumbek  Mfg.  Co.,  Inc.,  v.  Alfandri,  64. 

14.  Pleadmg  —  where  goods  had  been  held  until  buyers  had  served 
answer  and  then  sold,  they  had  right  to  plead  resale  in  supplemental 
answer,  but  having  failed  so  to  do,  judgment  was  rightly  entered  for 
full  purchase  price,  leaving  buyer's  right  to  credit  on  execution.  WiUon 
Mfg.  Co.,  Inc.,  v.  Berger,  121. 

15.  Under  vendor's  lien  seller  has  right  to  make  sale  of  goods  which 
buyer  refuses  to  accept  and  sale  after  commencement  of  action  to 
satisfy  vendor's  lien  is  not  waiver  of  right  to  proceed  for  balance  of 
purchase  price.     WiUon  Mfg.  Co.,  Inc.,  v.  Berger,  121. 

16.  Action  to  recover  contract  price  of  four  pieces  of  cloth  — 
acceptance  of  two  pieces  and  rejection  of  two  as  not  conforming  to 
contract  —  acquiescence  by  seller  in  rejection  of  two  pieces  makes 
judgment  for  defendant  proper  —  effect  of  Personal  Property  Law  on 
common-law  rules  as  to  acceptance  or  rejection  under  indivisible  contract. 
Portfolio  V.  Rvbin,  316. 
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17.  Trial  —  oireumataaoeB  under  which  adjournment  for  ahort  time 
to  enable  defendant  to  produce  material  evidence  should  be  granted. 
Stem  V.  Gage  Brothers  <Sb  Co,,  Inc.,  339. 

18.  Failure  of  proctf  —  in  action  for  purchase  price  of  cloth  plaintiffs 
were  not  entitled  to  recover  where  they  failed  to  prove  number  of  jrards, 
relying:  only  on  admission  of  defendant  as  to  number  of  pieces  and 
purchase  price  per  jrard.    Stem  v.  Gage  Brothers  &  Co.,  Inc.,  339. 

19.  Evidence  —  if  in  action  to  recover  purchase  price  of  doth, 
defendant  had  been  permitted  to  show  that  cloth  had  been  in  possession 
of  truckman  for  upwards  of  four  hours  longer  than  plaintiffs  claimed, 
and  that  case  weighed  only  300  pounds  instead  of  450  pounds,  when 
delivered  to  carrier,  it  would  have  been  cogent  evidence  that  amount 
claimed  had  not  been  packed  or  that  pieces  were  of  less  yardage,  or 
that  about  two-fifths  had  been  removed  fh>m  case  before  it  was  delivered 
to  defendant.     Stem  v.  Gage  Brothers  &  Co.,  Inc.,  339. 

20.  Stay  —  in  action  for  purchase  price  of  tobacco  an  order  for  stay 
of  trial  and  inspection  of  tobacco  wul  be  denied  after  issue  is  joined, 
where  it  appears  that  more  than  year  has  elapsed  during  which  inspection 
might  have  been  made.    Ficklen  Tobacco  Co.  v.  Friedberg,  409. 

21.  Pleadings  —  in  action  to  recover  purchase  price  of  tobaoco, 
answer  failing  to  deny  sale  properly  stricken  out  —  amended  answer 
denying  facts  theretofore  admitted  will  not  be  stricken  out  as  sham  — 
permission  to  file  second  amended  answer  denied  for  laches.  Ficklen 
Tobacco  Co.  v.  Friedberg,  409. 

22.  Action  to  recover  price  of  wearing  apparel  purchased  in  France 
prior  to  World  War  —  time  when  account  becomes  due  to  be  determined 
Dy  law  of  France  —  plaintiff  entitled  to  recover  in  American  money 
equivalent  of  francs  stipulated  in  contract  at  rate  of  exchange  at  time 
of  judgment  —  tender  after  action  commenced  insufiftcient  where  costs 
not  included  —  payment  into  court  on  non-acceptance  of  tender  in 
order  to  keep  tender  good  —  interest  not  recoverable.  Sirie  v.  Godfrey^ 
529. 

Rembdies  of  Butbb. 

23.  Letter  as  to  credit  —  letter  to  seller  by  third  person  upon  inquiry 
as  to  financial  ability  of  buyer,  stating  buyer  worthy  of  credit,  properiiy 
rejected  in  action  by  buyer  to  recover  damages  for  failure  of  seller  to 
deliver  where  sale  made  on  condition  that  seller  should  be  satisfied 
with  buyer's  credit.     Siiccess  Waist  Co.,  Inc.,  v.  Wigwam  Co.,  518. 

24.  Complaint  —  in  action  to  recover  diunages  for  failure  to  deliver 
goods,  complaint  does  not  state  good  cause  of  action  where  it  is  alleged 
defendant  offered  to  sell  to  plaintiff  goods  at  price  of  "  81^  and  down 
as  with  the  previous  lots.  Terms  cash  on  arrival  subject  to  usual 
inspection,"  and  plaintiff  accepted  in  writing  "  at  the  price  you  make 
of  81  cents  per  foot  for  the  iff  701  and  down  terms  5%  discount,  etc.," 
acceptance  was  conditional.     Malis  v.  Knapp  &  Baxter,  Inc.,  628. 

25.  Damages  —  measure  of  damages  for  failure  to  deliver  ^oods 
"  c.  i.  f."  is  difference  in  contract  price  and  market  price  at  pomt  of 
destination.     Seaver  v.  Lindsay  Light  Co.,  397. 

Conditional  Sales. 

26.  Action  by  buyer  for  failure  of  seller  to  deliver  —  credit  sale  on 
condition  that  seller  shall  be  satisfied  with  buyer's  financial  standing  — 
letter  written  to  seller  by  third  person  upon  inquiry  as  to  buyer's  financial 
ability,  stating  buyer  worthy  of  credit,  was  properly  rejected  as 
evidence  —  seller  is  sole  judge  of  financial  standing  of  buyer.  Sttecess 
Waist  Co.,  Inc.,  v.  Wigwam  Co.,  518. 

SCHOOLS. 

Tbachbbs. 

1.  Teachers'  retirement  fund  —  removal  of  teacher  during  proba- 
tionary period  does  not  affect  right  to  share  in  retirement  or  pension 
funds  to  which  she  has  contributed.  Matter  of  O* Connor  v.  Emerson,  807. 

2.  Rights  of  tether  —  jurisdiction  of  courts  —  where  rights  of  school 
teacher  depend  upon  interpretation  of  statute  and  it  is  claimed  that 
school  board  or  official  has  acted  in  violation  of  express  statute  and 
teacher  is  thereby  deprived  of  valuable  rights,  courts  have  jurisdiction 
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to   detennine   matter   thou^^   appeal    might   have  been   taken   to 
Commissioner  of  Education.    Matter  of  0*C<mnar  v.  Emerson,  807. 

3.  Restoration  of  principal  to  position  —  on  mandamus  to  compel 
board  of  education  of  city  to  restore  relator  to  position  as  principal  on 
ground  that  at  time  of  dismissal  she  had  served  probationary  period 
of  one  year»  it  was  proper  to  permit  defendant  to  show  that  date  in 
minute  book  was  erroneously  entered  and  was  clerical  mistake  in 
copying  and  that  at  time  of  rdator's  appointment^robationary  period 
was  two  ^ears.     Matter  of  O'Connor  v.  Emerson,  807. 

4.  Position  of  teacher  and  principal  distinguished  —  position  of 
teacher  and  principcJ  are  entirely  distinct  and  are  so  recognized  by 
Education  Law.     Matter  of  O'Connor  v.  Emerson,  807. 

5.  Removal  of  teacher  —  statutes  —  section  872  of  Education  Law 
providing  for  service  of  teachers  for  probationary  period,  and  if  satis- 
factory and  efficient,  they  shall  not  be  removable,  is  in  derogation  of 
common-law  rieht  and  should  be  strictly  construed  —  where  teacher 
has  served  probationary  period  as  teacher,  she  must  serve  another 
probationary  period  on  appointment  as  principal,  and  is  subject  to 
removal  without  hearing  at  any  time  before  termination  of  period. 
Matter  of  O'Connor  v.  Emerson,  807. 

8IPABATI0N. 

See  Husband  and  Wira,  5-7. 

SESSION    LAWS. 

Eor  table  containing  all  Session  Laws  cited  and  construed  in  this 
me,  see  ante,  p.  Ixxiii.] 

SPECIAL  GUARDIAN. 

See  Tbusts,  3. 

SPIGIFIC  PERFORMANCE. 

See  CoBPORATioNs,  9;    Equity;    Landlord  and  Tbnant,  2,  7; 
Vendor  and  Purchasbr,  3-6. 

STATE. 
Claim  against  State. 

State  is  not  liable  for  damages  resulting  from  suspension  of  lumbering 
operations  on  re<|uest  of  Attomey-Qeneral  nor  fh>m  suspension  throu^ 
injunction  obtained  by  Attomey-C^enend  where  action  is  dismissed  on 
merits  —  Code  of  Civil  Procedure,  section  264,  does  not  foreclose  State 
from  contesting  liability.    Herkimer  Lumber  Co,  v.  State  of  New  York,  706. 

STATXTTE  OF  FRAUDS. 

See  Landlord  and  Tenant,  2;  Vendor  and  Purchaser,  1. 

STATUTES. 

|For  tables  of  the  Session  Laws  and  Statutes  cited  and  construed  in 
this  volume,  see  ante,  p.  Ixviii  et  seq.] 

STAY  OF  PROCEEDINGS. 

Alternative  motion  for  stay  —  in  action  for  purchase  price  of  tobacco, 
alternative  motion  to  stav  defendant  from  proceeding  with  counterclaim 
on  ground  that  one  of  them  had  not  appeared  for  examination  b^ore 
trial,  denied.    Fickten  Tobacco  Co.  v.  Friedberg,  409. 

STIPULATIONS. 

See  Trial,  2. 

STREET  RAILWAYS. 

See,  also.  Arbitration. 
Injxtrt  to  Passenger. 

Proximate  cause  —  catching  and  squeezing  arm,  shoulder  and  side 
of  passenger  between  door  and  door-jam  was  not  proximate  cause  of 
death  subsequently  from  pneumonia,  where  pneumonia  did  not  develop 
until  three  weeks  after  date  of  accident.  Santoto  v.  Interborotuih  Rapid 
Transit  Co.,  34. 

STREETS. 

See  Municipal  Corporationb.  5. 
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SUMMARY  PROCEEDINGS. 

See,  also^  Attornet  and  Cubnt,  6. 

Defenses. 

1.  Unreasonableness  of  rent  is  not  defense  to  summary  prooeedingB 
to  dispossess  tenant  under  written  lease  from  month  to  month  with 
provision  for  termination  on  thirty  days'  notice,  instituted  h^  o<xporatiaii 
organized  under  act  of  Congress,  after  giving  required  notice,  althougrh 
amendatory  act  of  Congress  provided  rental  charge  should  be  reasonable. 

United  States  Housing  Corp.,  Inc.,  v.  Juedes,  819. 

2.  Statutes  —  chapters  136  and  139  of  Laws  of  1920,  and  kindred 
legislation  relating  to  defenses  arising  out  of  unjust,  unreasonable  and 
ca>]»ressive  rents  has  no  application  to  city  ci  Watertown.  United 
States  Housing  Corp.,  Inc.,  v.  Juedes,  819. 

Warrant. 

3.  Scope  of  marshal's  duties  under  —  warrant  issued  in  summary 
proceedings  requiring  not  only  that  tenant  be  removed,  but  also  that 
landlord  shaJl  be  put  into  full  possession  of  premises,  authorizes  and 
requures  marshal  to  remove  tenant's  property.    Ide  v.  Finn,  304. 

4.  Expenses  of  executing  warrant  —  tenant  is  liable  on  imphed 
obligation  for  monesr  paid  marshal  to  remove  tenant's  proi)erty  whero 
situation  is  such,  owing  to  nature  and  extent  of  tenant's  property,  that 
marshal  refuses  to  remove  same  unless  landlord  will  advance  amount 
required  for  help  —  landlord  is  not  liable  for  any  damage  done  by 
marshal.    Ide  v.  Finn,  304. 

5.  Damages  arising  fh>m  execution  of  warrant  —  warrant  in  dispossess 
proceeding  protects  marshal  and  those  employed  by  him  to  extent 
of  authonty  thereunder  —  if  marshal  exceeds  authority  he  becomes 
trespasser  and  liable  as  such  —  landlord  is  not  liable  for  acts  of  marshal 
complying  with  unauthorized  direction>  by  landlord's  attorney.  Ide  v. 
Finn,  304. 

6.  New  order  or  warrant  not  required  after  reversal  of  judgment  in 
summary  proceedings  at  Appelate  Term  reversing  judgment  awarding 
possession  where  tenant  not  in  possession  after  first  warrant  issued  — 
Laws  of  1920,  chapter  942,  known  as  Housing  Laws,  not  applicable 
where  warrant  issued  before  said  laws  took  effect.  Salvin  v.  Sturges^ 
466. 

7.  Breach  of  covenant  of  lease  —  waiver  of  provision  in  lease  against 
subletting  —  provisions  in  lease  for  summary  proceedings  and  ejectment 
not  inconsistent,  and  landlord  may  elect  either  remedy  —  new  order  or 
warrant  not  required  after  reversal  of  judgment  of  Ap^dlate  Tenn 
reversing  judgment  awarding  possession  where  tenant  not  m  possession 
after  first  warrant  issued — Laws  of  1920,  chapter  942,  known  as 
Housing  Laws,  not  applicable  where  warrant  issued  before  said  laws 
took  cuffect.     KdUfin  v.  Sturges,  466. 

SURROGATE'S   COURT. 

See,  also,  Fraud;  Judgments,  5. 

Jurisdiction. 

1.  Surrogate's  Court  has  no  jurisdiction  of  proceeding  instituted  by 
attorney  to  compel  ancillarv  executor  to  pay  said  attorney  out  of  assets 
of  estate  for  services  rendered  by  him  for  temi>orary  administratrix 
when  attorney  does  not  have  lien.    Matter  of  Connelly  o39. 

Pbocbedinos  to  Sell  Propbrtt. 

2.  Proceedings  by  creditor  to  sell  real  properly  of  decedent  to  pay 
debts  is  governed  bv  Code  of  Civil  Procedure  as  it  existed  when  letters 
issued  on  decedent's  estate  —  Code  of  Civil  Procedure,  sections  2702 
and  2705,  as  subsequently  amended,  are  not  applicable  —  three  years' 
Statute  of  Limitations  applies  —  proceeding  need  not  be  ancillary  to 
accounting  —  as  proceedings  were  instituted  within  three-year  period, 
marketable  title  was  passed.     Rischel  v.  Gerken,  393. 

Decree. 

3.  Setting  aside  —  motion  to  set  aside  decree  of  Surrogate's  Court 
construing  will  should  be  mado  upon  case  containing  evidence.  Matter 
of  Manning,  586.' 
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New  Tkial. 

4.  Motion  to  set  aside  decree  ci  surrogate  oonstruing  will  and  for 
new  trial  on  ground  of  newly-discovered  evidence  should  be  denied, 
where  affidavits  are  insufficient  respecting  conversations  referred  to  in 
affidavits,  and  there  is  no  evidence  of  due  diligence  to  procure  evidence 
on  original  hearing.     Matter  of  Manning^  586. 

TAXATION. 

LiABiUTY  OF  Persons  and  Property. 

1.  Exemptions  —  corporation  engaged  principally  in  building  con- 
struction is  not  "  manufacturing  corporation  exempt  from  local 
taxation  under  Tax  Law  —  statute  limited  to  corporations  engaged  in 
manufacture,  purchase  or  sale  of  i)ersonal  property.  People  ex  rtL 
Turner  Construction  Co.  v.  Cantor,  213. 

Income  Tax. 

2.  Stock  —  increase  in  value  of  stock  accruing  between  January  first 
and  date  during  that  year  when  relator,  in  good  faith,  gave  stock  away 
without  intent  to  evade  taxation,  cannot  be  considered  as  income  ana 
taxable  as  such.     People  ex  ret.  Wilson  v.  Wendell,  596. 

3.  Railroads  —  lease  of  one  railroad  by  another  raihroad  —  rental 
of  railroad  at  certain  amount  in  cash  and  guaranty  of  dividends  of 
lessor  at  stated  percentum  —  indorsement  of  substance  of  lease  on 
certificates  constitutes  notice  to  stockholders  of  manner  of  paying 
rent  —  lease  is  valid  —  Federal  income  tax  against  lessor  paid  by  lessee 
is  deductible  from  dividends  —  payment  of  part  of  tax  from  reserve 
of  lessor  in  inequitable.  Rensselaer  &  Saratoga  R.  R.  Co.  v.  D.  &  H. 
Co.,  598. 

4.  Comptroller  may  make  such  rules  and  regulations  only  as  he  may 
deem  necessary  to  enforce  provisions  of  Tax  Law  —  no  legislative  power 
is  delegated  to  him  —  increase  in  value  of  stock  which  is  given  away  is 
no  part  of  taxable  income  —  Tax  Law,  sections  353,  355,  359  and  383 
construed  — "  other  disposition  of  property  "  as  used  in  Tax  Law, 
section  353,  defined  —  taxpayer  has  right  to  sell  property  at  loss  to 
avoid  tax  where  he  acts  in  good  faith  in  parting  with  title.  People  ex  ret. 
Brewster  v.  Wendell,  613. 

5.  Increase  in  value  not  part  of  income  where  sale  price  less  than 
cost  —  Tax  Law,  sections  353  and  359,  construed  and  applied.  People 
ez  rel.  Klauber  v.  Wendell,  S27. 

6.  Distribution  —  division  of  income  tax  coming  into  possession 
of  county  treasurer  after  May  10,  1920,  should  be  distributed  under 
section  382  of  Tax  Law,  as  amended  by  chapter  694  of  Laws  of  1920  — 
but  if  county  treasurer  has  paid  out  money  according  to  apportionment, 
mandamus  is  not  proper  remedy  to  compel  payment  to  village  under 
section  382.     Matter  of  Kimball,  679. 

Transfer  Tax. 

7.  Transfer  of  property  to  membership  corporation,  giving  preference 
to  members  of  testator's  funily,  but  organized  principally  for  charitable 
purposes,  is  exempt.     Matter  of  Beekman,  681. 

TENANTS  IN   COMMON. 

Creation  and  Existence. 

Husband  and  wife  —  evidence  establishing  relationship  of  tenancy 
in  common  between  husband  and  wife  —  writings  between  husband 
and  wife  as  to  tenancy  in  common  of  property  are  effective  without 
being  acknowledged  for  recording  —  advances  of  money  to  wife  to 
purchase  property  establishee  equity  in  favor  of  husband.  Dixey  v. 
I>ixey,352. 

TENDER. 

Tender  before  suit  —  costs  and  fees  —  provisions  of  Code  of  Civil 
Procedure,  section  731,  for  costs  to  be  added  to  amount  tendered  do 
not  apply  to  tender  before  suit.     Murray  v.  Bryan,  908. 

TESTAMENTARY  TRUSTS. 

See  Trusts,  1;  Wills,  7.  8,  11. 
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TORT. 

See  Convsbbion;  Fbaxtd;  Libsl. 

TRESPASS. 

See  Lakdlobd  and  Tbnant,  12. 

TRIAL. 

See,  also.  Appeal,  14;    Cbimbs,  5,  6,  8,  9;    Elections,   1,  2; 
Municipal  Corporations,  7;  Salbs,  11, 17,  20. 

Placb  of  Trial. 

1.  Fact  that  defendant  is  prominent  and  suoeessful  business  man  is 
not  ground  for  chan^ng  place  of  trial.  DeGrasae  Paper  Co,  v.  Northern 
New  York  Coal  Co.,  719. 

2.  Stipulation  —  when  case  is  brought  to  trial  stipulation  entered 
into  by  plaintiff  as  condition  to  putting  trial  over  term,  that  case  be 
tried  in  another  county,  applies  to  all  subsequent  trials  and  plaint^  is 
bound  by  stipulation.  DiGraeee  Paver  Co.  v.  Northern  New  York 
Coal  Co.,  719. 

3.  Change  of  venue  —  where  affidavits  show  that  convenience  of 
witnesses  will  be  about  equal  on  each  side,  safe  rule  to  follow  is  that 
trial  shall  take  place  in  county  where  cause  of  action  arose  —  rule  should 
be  given  effect  in  absence  oi  other  controlling  reason.  Dvbeehter  v. 
Okun,  974. 

Preferred  Causes. 

4.  Notice  of  preference  must  be  served  with  notice  of  trial  and  mlee 
concerning  same  should  be  strictly  observed.     Dane  v.  Friedman,  926. 

Instructions  to  Jury. 

5.  Instructions  to  jury  in  action  for  damages  for  death  held  not  to 
be  contradictory  nor  calcukited  to  obscure  and  mislead.  Murphy  v. 
Eighth  Avenue  Railroad  Co.,  882. 

TRUSTS. 

See,  aleo.  Wills,  7,  8,  11. 

Tbstamentart  Trusts. 

1.  Trust  for  life  with  provision  for  division  of  remainder  into  shares 
to  be  held  in  trust  for  lives  of  children  of  nephew  then  living  is  valid  — 
children  living  at  death  of  testatrix  entitled  to  take.  Mount  v.  Mounts 
608. 

Trustees. 

2.  Conveyance  by  trustee  —  intention  to  exercise  power  in  trust 
given  by  deed  —  deed  executed  by  trustee  need  not  refer  to  power  in 
order  to  make  such  deed  valid.     Van  Sicklen  v.  Voorhies,  400. 

3.  Compensation  —  allowance  of  compensation  to  special  guardian 
should  be  commensurate  with  work  done  —  fact  that  estate  is  large 
does  not  warrant  more  than  fair  compensation.     Mount  v.  Mount,  5(S. 

4.  Successor,  power  of  —  successor  of  trustee  may  maintain  suit 
where  predecessor  improperly  applied  trust  fimds,  if  trust  proi)erty  can 
be  followed  and  subjected  to  trust  —  sufficient  to  alleee  that  predecessor 
accepted  trust  according  to  instrument  creating  it,  and  it  is  not  necessacy 
to  allege  facts  by  which  acceptance  may  be  shown.  MiUepaugh  v. 
Caeeedy,  731. 

Actions. 

5.  Pleadings  —  complaint  in  action  by  successor  trustee  against 
predecessor  examined,  and  held,  to  state  oause^of  action.  MiUepaugh  v. 
Caeeedy,  731. 

UNTAIR  GOICPETITION. 

Remedy. 

Injunction  —  use  of  name  *'  Silverine  "  is  wion^ul  as  antnst  trade- 
mark name  "  Silverite  " —  use  tA  words  "  Distinctive  Jewelry  "  in 
corporate  name  restrained  as  confusing  with  *'  Jewelry  of  Distinction  " — 
referee  not  appointed  where  damages  are  not  shown.  Fiehel  A  Sone, 
Inc.,  V.  DietincHve  Jewelry  Co.,  Inc.,  77%. 
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UNIONS. 

See  Injunction,  8. 

UNITED  STATES. 

Re  COGNIZANCE  BONDB. 

Priority  of  claim  on  reoognizanoe  bond  —  claim  of  United  States 
government  on  recognizance  bond  is  entitled  to  priority  though  not 
matured  at  time  of  insolvency  of  surety.     Matter  of  PkiUips,  175. 

[For  tables  containing  all  sections  of  the  United  States  Constitution, 
Statutes,  Judicial  Code,  Proclamations  and  Regulations  cited  and  con- 
strued in  this  volume,  see  ante,  pp.  Ixvii,  Ixviii  and  Ixxix.] 

USURY. 

See  JuDOMBNTS,  3. 

VENDOR  AND  PURCHASER. 

See,  aleOf  Deeds,  2;  Exectttobb  and  ADBaNiSTBATOBS,  1. 

CONTBACT  OF  SaLE. 

1.  Statute  of  Frauds  —  letter  signed  by  attorney  for  owner  inclosing 
contract  of  sale  constitutes  sufficient  note  or  memorandum  imder 
Statute  of  Frauds.    LeLong  v.  Si^echt,  74. 

Cloud  on  Title. 

2.  Fraud  —  in  suit  to  set  aside  purchase-money  mortgage  on  ground 
that  defendant  had  substituted  cheap  furniture  in  house  for  better 
furniture  after  contract  of  purchase  was  made,  and  defendant  is  insolvent, 
temporary  injunction  may  issue  to  restrain  disposal  of  bond  and  mortgage 
penoing  trial  of  suit.     Wolff  v.  AUman,  549. 

Specific  Performance. 

3.  Evidence  —  letter  written  by  husband  to  wife's  attorney  prior  to 
her  death  is  not  relevant  to  issues  as  admission  in  suit  for  specific 
p«rformance  in  which  husband  as  executor  is  substituted  as  defendant 
since  admission  made  by  party  as  executor  or  trustee  b^ore  api>ointment 
is  not  competent  against  him  thereafter.    LeLong  v.  Siebrecnty  74. 

4.  Parties  —  court  is  justified  in  denying  specific  performance  where 
property  sold  to  third  pwson,  in  absence  of  such  third  i>erson  as  party 
defendant.     LeLong  v.  Siebrecht,  74. 

5.  Privileged  communications  —  where  wife  dies  pending  suit  for 
specific  performance  of  contract  of  sale  alleged  to  have  been  made  by 
husband  as  agent,  and  he  is  appointed  executor  and  substituted  as 
defendant,  letter  written  bv  him  to  wife's  attorney  prior  to  her  death 
18  competent  to  impeach  his  testimony  on  question  whether  he  had 
authority  to  make  sale.    LeLong  v.  Siebrecht,  74. 

6.  Compliance  with  stipulation  in  contract  that  purchaser  will  execute 
and  deliver  his  i)er8onal  bond  is  not  shown  by  allegation  in  complaint 
which  does  not  allege  tender  of  bond  and  demand  for  performance  — 
bond  of  assignee  of  contract  not  compliance  with  contract  —  general 
allegation  that  assignee  "  duly  offered  "  to  comply  with  contract  not 
sufficient  in  face  of  special  allegations  showing  failure  of  due  perform- 
ance.    Weintrattb  v.  F.  M.  B.  Realty  Co.,  Inc.,  525. 

VENUE. 

See  Trial,  1-3. 

VILLAGES. 

See  Taxation,  6;  Mandamus,  1. 

WAIVEB. 

See    Contracts,     7;     Elections,     1;     Sales,    5;     Summary 
Proceedings. 

WATERS. 

See  Deeds,  3. 

WILLS. 

See,  dleo,  Execxttorb  and  ADBaNiSTRATORs,   1;    Taxation,  7; 
Trusts,  1. 
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WILLS  —  Conlinued. 
Probate. 

1.  Testimony  intzoduoed  on  issue  of  undue  influence  should  be 
stricken  out  where  issue  withdrawn.     Matter  of  Eno,  131. 

2.  Presumptions  —  destruction  of  written  evidence  —  presumption 
that  destroyed  evidence  was  unfavorable  does  not  arise  ftt>m  mere 
destruction  of  documents  unless  it  appears  that  they  were  relevant  to 
the  issues.     Matter  of  Eno^  131. 

3.  Issue  of  undue  influence  —  striking  out  testimony  bearing  thereon 
where  issue  is  subsequently  withdrawn.     Matter  of  Etto,  131. 

4.  Instructions  —  when  prejudicial  error  to  charge  presumption  that 
destroyed  evidence  was  unfavorable  —  improper  charge  as  to  testa- 
mentary capacity  and  burden  of  proof  as  to  testamentary  capacity  — 
reading  extracts  from  judicial  opinion  disapproved.     Matter  of  Eno,  131. 

5.  Evidence  —  attorney  of  testator  cannot  disclose  contents  of  draft 
copies  of  will  —  testator  in  showing  copies  to  third  person  did  not 
authorize  attorney  to  testify  —  draft  copies  and  letters  to  attorney 
are  not  admissible  in  evidence  —  opinion  evidence  as  to  mental 
capacity  —  inference  of  mental  incapacity  from  opinion  evidence 
overcome  by  documentary  evidence  —  wife  of  nephew  of  testator 
who  would  take  interest  in  realty  if  will  is  denied  probate,  is  incompetent 
under  section  829  of  Code  of  Civil  Procedure  —  witness  not  rendered 
competent  by  adverse  party  asking  questions  whether  testator  was 
present  at  transaction.     Matter  of  Eno,  131. 

6.  Testamentary  capacity  —  testator  knowing  and  understanding 
what  he  was  doing  and  nature  of  transaction,  appreciated  the  nature 
and  extent  of  his  property  and  knew  relation  he  oore  to  objects  of  his 
bountv  is  possessed  of  testamentary^  capacity,  even  though  not  a  man 
of  highest  or  strongest  mentality  —  infirmity  raises  no  inference  of  lack 
of  testamentary  capacity  —  on  all  evidence,  testator  was  competent 
to  make  will  in  question.     Matter  of  Wolf,  722. 

Construction. 

7.  Bequest  in  trust  for  benefit  of  daughter  with  provision  that  at  her 
death  without  issue  her  share  should  be  distributed  to  testator's 
descendants  according  to  the  laws  of  State  of  New  York  "  now  in 
force  " —  descendants  to  be  ascertained  at  time  when  estate  would  vest 
in  possession.      United  States  Trust  Co.  v.  Nathan,  126. 

8.  "  Issue  "  defined  —  devise  in  trust  with  remainder  over  to 
children  —  provision  that  issue  of  child  take  share  of  parent  —  issue 
includes  grandchild  of  remainderman —  will  should  not  be  construed 
to  cut  off  direct  descendants  except  in  clear  case.     Matter  of  Knight j  355. 

9.  '*  West  Virginia  State  bonds,"  as  used  by  testator,  construed. 
Matter  of  Manning,  575. 

10.  "  House  lot  " —  where  testator,  an  aged  man,  and  unable  to  read 
English,  made  specific  devise  of  *'  house  lot,"  by  which  designation  whole 
of  premises  had  been  known  in  family  for  many  years,  and  there  was 
danger  of  error  having  crept  into  specifications,  dictated  to  draftsman 
by  testator,  it  was  his  manifest  intent  to  devise  to  daughter  whole  lot 
known  as  "  house  lot."     Thieringer  v.  Fuerst,  902. 

Testamentary  Trust. 

11.  Trust  for  benefit  of  grandchild  during  lives  of  testator's  sons  with 
remainder  over  to  said  grandchild  —  trust  terminates  on  death  of 
beneficiary  prior  to  death  of  sons  —  corpus  of  trust  estate  passes  to 
heirs  of  beneficiary  and  heirs  take  by  substitution.  Whitman  v.  Terry. 
282. 

WITNESSES. 

See,  also.  Depositions,  4;  Husband  and  Wife,  3. 

Impeachment. 

1.  Adverse  party  cannot  contradict  testimony  given  by  witness  on 
cross-examination  where  matters  had  not  been  brought  out  on  direct 
examination.     Matter  of  Eno,  131. 

2.  Impeachment  of  witness  cannot  be  made  directly  as  to  collateral 
matters  —  foundation  for  contradicting  testimony  is  laid  by  showing 
contradictory  declarations  are  inconsistent  with  some  material  statement 
in  witness'  direct  testimony  —  sufficiency  (tf  proof  to  impeach  witneso 
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WITNESSES  -^  Continued. 

on  eround  that  he  endeavored  to  sell  testimony  —  evidence  must  be 
by  direct  and  positive  statements  and  not  by  inference  and  suggestion. 
MaUer  of  Eno,  131. 

Privileged  Communications. 

3.  Communication  by  letter  between  attorney  and  client  or  latter's 
agent  is  as  much  privileged  as  oral  communication.  LeLong  v.  Siehrechi, 
74. 

WORKMEN'S   COMPENSATION  LAW. 

Admiralty  and  Maritime  Employment. 

1.  Employee  not  engaged  in  work  of  maritime  nature  while  delivering 
furniture  to  barge  tied  to  dock.     WiWeuer  v.  Miller  <fc  Gold,  667. 

2.  Jurisdiction  of  State  Industrial  Commission  over  claim  for  award 
does  not  depend  upon  whether  facts  would  justify  recovery  in  admiralty 
court  but  whether  facts  on  which  claim  is  based  are  maritime  —  watch* 
man  of  steamship  company  employed  on  pier  to  see  that  none  of  vessels 
or  lighters  were  approached,  and  to  watch  generally,  is  not  engaged  in 
work  of  maritime  nature.     Riedel  v.  Mallory  Steamship  Co.,  794. 

3.  Chauffeur  driving  motor  truck  for  oil  company  was  not  engaged 
in  maritime  employment  where,  after  loading  his  truck  from  barge, 
he  stood  on  one  side  of  barge  for  purpose  of  making  load  safe, 
whereupon  brake  of  truck  was  released  and  he  was  injured  —  wrong, 
if  any,  consisted  in  releasing  brake  on  truck,  there  being  no  wrongful 
act  committed  on  barge.     McBnde  v.  Standard  Oil  Co,,  822. 

Application  to  Municipalities. 

4.  It  seems  that  purpose  of  group  43  of  section  2  of  Workmen's 
Compensation  Law  is  to  bring  within  statute  municipalities  carrying  on 
employments  enumerated  in  previous  groups  which  are  carried  on  for 
own  purposes  as  disting[uished  from  those  operated  for  protection  of 
inhabitants.     Krug  v.  City  of  New  York,  226. 

Relation  of  Parties. 

5.  Uniformed  fireman  of  city  of  New  York  is  not  "  employee  "  of 
city  within  subdivisions  4  and  5  of  section  3  of  Workmen's  Compensation 
Law.     Krug  v.  City  of  New  York,  226. 

6.  Claimant,  longshoreman,  was  not  at  time  of  accident  employee 
of  defendant,  a  corporation  engaged  in  business  of  storage  for  hire, 
weighing  and  cartage  —  relation  of  parties  must  be  established  by 
common-law  evidence.     Hines  v.  S teller,  Inc.,  622. 

Accidental  Injury  or  Death. 

7.  Accidental  injury  or  death  must  be  shown  by  common-law  proof  — 
filing  claim  does  not  raise  presumption  of  accident  —  to  establish  fact 
of  accident  in  absence  of  actual  trauma  it  must  be  shown  that  initial 
cause,  that  is,  accident,  naturally  and  unavoidably  produced  result  — 
award  for  partial  loss  of  vision  of  eye  from  ulcer  of  cornea  in  absence 
of  evidence  of  accident  or  that  something  lodged  in  the  eye  which 
"  naturally  and  unavoidably  "  destroyed  the  vision  through  ulcerous 
condition  is  unauthorized.     Pinto  v.  Chelsea  Fibre  Mills,  221. 

8.  Hernia  caused  by  ordinary  lifting  in  course  of  employment  is  not 
accidental  injury.      Noble  v.  Maihieson  Alkali  Co.,  Inc.,  245. 

9.  Hernia  —  where  claimant  suffered  strain  to  back  and  contusion  to 
hip  in  fall  from  ladder,  a  claim  for  hernia  filed  two  years  thereafter  was 
without  evidence  to  show  whether  hernia  was  received  before,  at  or 
subsequent  to  fall.     McCarthy  v.  Globe  Automatic  Sprinkler  Co.,  619. 

Arising  Out  op  and  in  Course  of  Employment. 

10.  Chauffeur  using  employer's  automobile  for  own  puri>o6es  with 
employer's  consent  —  injury  suffered  by  chauffeur  while  using  car  in 
this  maimer  does  not  arise  out  of  and  in  course  of  employment. 
Lansing  V.  Hayes,  671. 

11.  Driver  of  motor  truck  thrown  from  seat  while  dozing  during 
period  when  assistant  was  driving  truck,  suffered  injury  resulting  in 
death  arising  out  of  and  in  course  of  employment  —  decedent  at  time 
of  accident  was  at  post  of  duty,  and  there  was  no  abandonment  of  hia 
employment  though  at  time  of  accident  he  was  dozing.  McCloskey  v. 
HeUman,  Inc.,  674. 
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WOBKinirS  0OMPKN8ATION  ULW  —  CanUnued. 
Hazardoits  Emplotmbnt. 

12.  City  fire  department,  not  beinfi:  operated  for  peouniary  saint 
city  fireman  while  putting:  out  fire  is  not  enga^ied  in  "  salva^  of  building 
or  contents  "  as  hazardous  employment  within  group  42,  section  2, 
of  Workmen's  Compensation  Law.     Kntg  v.  City  of  New  York,  226. 

Dbpbndbnct. 

13.  Minor  son  —  father  and  mother  not  dependent  upon  minor  son 
where  father  earned  more  than  twenty  dollars  per  weeK,  and  mother 
netted  forty  dollars  per  month  from  rental  of  rooms  and  son  contributed 
fifteen  dollars  per  week  but  was  boaifded  and  lodged  and  had  clothes 
bought  for  hmi  out  of  said  sum.  Hermann  v.  American  Railway 
Express  Co,,  219. 

14.  Mother  not  dependent  on  minor  son  where  at  time  of  accident 
father  was  earning  enough  to  support  family  and  son  contributed  no 
more  than  reasonable  amount  for  his  board  —  dependency  must  be 
determined  as  of  time  of  accident  —  prior  support  by  deceased  during 
disability  of  father  is  insufficient  to  establish  dependency  —  contribu- 
tions of  money  to  mother,  in  addition  to  that  for  board,  is  insufficient 
to  establish  dependency.     Kelley  v.  Hoefler  Ice  Cream  Co.,  800. 

Award. 

15.  Where  State  Industrial  Commission  has  made  final  award  of 
lump  sum,  and  that  award  is  acted  upon  and  carried  out  between 
parties,  then  rights  exist  in  employee  and  insurance  carrier,  which  Com- 
mission cannot  take  away,  but  further  award  mav  be  made  if  disability 
continues  and  maximum  compensation  has  not  been  paid.  Metcalf  v. 
Firth  Carpet  Co.,  790. 

EVIDBNCB   AND  PrBSUMPTIONB. 

16.  That  dust  from  hemp  is  charged  with  disease  germs  cannot  be 

Presumed  in  absence  of  substantial  evidence.     Pinto  v.  Chelsea  Fibre 
liOs,  221. 

17.  Relation  of  parties  must  be  established  by  common-law  evidence. 
Hines  v.  SteOer,  Inc.,  622. 

18.  Evidence  insufficient  to  show  that  hernia  was  received  at  time 
of  accident.     McCarthy  v.  Globe  Automatic  Sprinkler  Co.,  619. 

JXTRlSDlCnON. 

19.  Jurisdiction  of  State  Industrial  Commission  over  claim  for  award 
does  not  depend  upon  whether  facts  would  justif^r  recovery  in  an  admi- 
ralty court,  but  whether  facts  on  which  claim  is  based  are  maritime. 
Reidel  v.  Mallary  Steamship  Co.,  794. 

20.  Whether  accident  nappened  is  jurisdictional  fact.  Pinto  v. 
CheUea  Fibre  MiUs,  221. 

DZSABIUTT,   CONTINUANCB,    BTC. 

21.  Reopening  case  —  State  Industrial  Commission  may  reopen  case 
after  making  lump  sum  award  and  make  further  lump  sum  award  if 
disability  continues  and  maximum  compensation  has  not  been  paid. 
Metcalf  V.  Firth  Carpet  Co.,  790. 

Injury  by  Third  Pbrson. 

22.  Award,  effect  upon  liability  —  full  amount  of  verdict  obtained 
against  third  person  by  administratrix  of  deceased  should  be  credited  to 
award.     Kabel  v.  Lfone  Engineering  Co.,  669. 

Costs  and  Fbbs. 

23.  Contingent  fee  of  attorney,  amount  paid  to  special  guardian  and 
to  suretv  company,  and  funeral  expenses  of  decedent  should  not  be 
deducted  from  amount  of  verdict  before  award  is  credited.  Kabel  v. 
Lane  Engineering  Co.,  609. 
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